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THB 

CODE  OP  CIVIL  PROCEDUBE 

OW  THB 

STxiTE  OF  CALIFORNIA. 


AN  ACT 
TO  ESTABLISH  A  CODE  OP  CIVIL  PROCEDURE. 

[ApproTed  March  11,  1872.] 

The  People  of  the  State  of  Calif omia,  represented  in  Senate  and  Assembly , 

do  enact  a$  follows: 

TITLE  OP  ACT. 
9  1.     Titl«  and  diviuoii  of  thii  Tolnmc 

Title  and  dMsiim  of  this  volume. 

§  1.    This  act  shall  be  known  as  The  Code  of  Civil  Procedure  of  Cali- 
fornia, and  is  divided  into  foar  parts,  as  follows: 
Part  I.    Of  Courts  of  Justice. 
n.    Of  Civil  Actions. 
nL    Of  Special  Proceedings  of  a  Civil  Nature. 
IV.    Of  Evidence. 

Leciilatlon  §  1.     Enacted  March  11, 1873. 
This  act,  how  eltad:  S  10,  post. 

Coxutmction  of  the  eodss  and  of  their  varioni  sectioni:  See  Pol.  Ood<»,  S8  4478 
•t  aeq^ 


THE  CODE  OF  CIVIL  PROCEDURE  OF  CALIFORNIA. 

PBELIMINABY  PBOVISIONS. 

I  9.  When  thig  code  takes  effect. 

I  8.  Not  retroactiye. 

I  4.  Rule  of  eonstmction  of  thig  code. 

I  5.  Prorigions  gimilar  to  ezigting  laws,  how  eonstmed* 

i  6.  Tenure  of  officeg  preeerred. 

I  7.  Oonatmction  of  repeal  ag  to  certain  oflSees. 

I  8.  Actions,  etc.,  not  affected  hy  thig  code. 

i  9.  Limitationg  ghall  continue  to  run* 


lie.    Holidays. 


(S) 


9  2  CODE  OF  CIVIL  PROCEDUBB. 

1 11.  Bftme. 

f  12.  Computatioii  of  time. 

§18.  Certain  acts  not  to  be  done  on  holiday!. 

114.  **Sear  defined. 

I  15.  Joint  authority. 

§16.  Words  and  phrases. 

1 17.  Certain  terms  ased  in  this  code  defined. 

i  18.  Statutes,  etc.,  inconsistent  with  oode  repealed. 

I  19.  This  act,  how  cited,  enumerated,  ei«. 

I  20.  Judicial  remedies  defined. 

I  21.  Division  of  judicial  remedies. 

I  22.  Action  defined. 

f  28.  Special  proceedinf  defined. 

f  24.  DiTision  of  actions. 

I  2S.  Ciril  actions  arise  ouX  of  obligations  or  injuries 

I  26.  Obligation  defined. 

I  27.  Diyision  of  injuries. 

I  28.  Injuries  to  property. 

I  29.  Injuries  to  the  person. 

I  80.  Oiyil  action,  by  whom  prosecuted. 

I  81.  Criminal  actions. 

I  82.  OiTil  and  criminal  remedies  not  merged. 

When  this  code  takes  effect. 

§2.  Thia  code  takes  effect  at  twelye  o'clock  noon,  on  the  first  day 
of  January,  eighteen  hundred  and  seventy-three. 

LeglslatiOB  t  2.     Enacted  March  11,  1872. 

Elfeot  of  eodes  general^:  See  Pol.  Oode,  89  4478  et  seq. 

Similar  provisions:  See  Cir.  Oode,  |  2;  Pol.  Code,  (  2;  Pen.  Code,  |  2. 

Not  retroactive. 
§  3.    No  part  of  it  is  retroactive,  unless  expressly  so  declared. 
Legislation  |  8.     Enacted  March  11,  1872. 

OiUUons.     Gal.  56/299;  59/289;  68/264;  86/84;  95/201;  106/680;  117/149; 
151/498. 
Elfect  on  pending  proceedings  and  vested  rights:  See  S  8,  post. 
Effect  of  code  on  existing  statutes:  See  S  18,  post. 
Similar  provisions:  See  Pen.  Code,  $  8;  Pol.  Code.  S  8;  Civ.  Oode,  I  8. 

Bnle  of  construction  of  this  code. 

§4.  The  rule  of  the  common  law,  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed,  has  no  application  to  this  code.  The  code 
establishes  the  law  of  this  state  respecting  the  subjects  to  which  it 
relates,  and  its  provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote  justice. 

Legislation  S  4.     Enacted  March  11,  1872. 

CitaUons.     Cal.  49/274;   61/216;   64/7,  241,  480;  65/98,  808;   66/289,  810 
72/80;  74/76;   80/256;  81/419;  88/370,  464;  87/294;  90/506;  91/358;  92/201 
98/390,  428;  94/43;  99/625;  102/541;  104/492;  105/558;  116/381;  118/888 
129/311;   139/882;   140/9;   142/195;   144/611;   150/757;   158/128,  195.     App. 
a/62;  8/604,  605. 

Construction  of  codes  with  relation  to  each  other,  and  reconciling  conflicts  ba- 
iween  titles,  chapters,  and  azticlas:  See  Pol.  Code,  ||  4480  et  seq. 
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BqIm  for  eopstmetioii  of  itatvtai:   See  pott,  St  1868,  1859,  1866. 
"StmUar  prOYiiloiu:  See  Pen.  Code,  §  4;  Pol.  Oode,  {  4;  CIt.  Ck>de,  S  4. 

Provisions  similar  to  existing  laws,  bow  constraecL 

§6.  The  provisions  of  this  code,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations  thereof, 
and  not  as  new  enactments. 

X^gUUUon  t  6.  1.  Enacted  March  11,  1872.  8.  Amendment  by  State.  1901, 
p.  117,  and  held  uneoiistitutioBal,  in  Lewie  t.  Dunne,  184  Oal.  291;  Mr.  Justice 
MeFarland  eayins,  "The  aaid  act  .  .  .  ia  unconetitntional,  and  roid  for  all  pnr- 
poaea,  and  ia  inoperatlTo  to  change  or  in  any  way  affect  the  law  of  the  state  aa  it 
stood  immediately  before  the  approral  of  said  act.  .  .  .  The  act  coTers  one  hun- 
dred and  fifty  pages  of  the  pabUshed  statutes  of  1901;  it  amende  over  four 
hundred  sections;  it  repeals  nearly  one  hundred  sections;  it  changes  the-  num- 
bera  of  other  sections;  it  adds  a  great  many  new  sections;  and  it  contains  this 
clause,  'Certain  title  and  chapter  headings  .  .  .  are  hereby  inserted,  changed, 
and  amended,'  and  then  follow  acTeral  pagee  of  insertions,  changee,  and  amend- 
ments of  Buch  headings.  .  .  .  We  are  forced  to  the  conclusion  that  this  act  ia  a 
revision,  and  Toid  for  want  of  re-enactment  and  publication  at  large  of  the  re- 
▼iaed  law."  Thus  the  attempted  repeals  or  attempted  amendments  of  the  Oode 
of  (^yil  Procedure  as  embodied  in  the  act  of  the  legislature  of  1901  weie  de- 
clared un6on8titutional  and  Toid.  Thia  act  waa  the  result  of  an  act  approTcd 
March  25,  1896  (Stats.  1895,  p.  845),  whereby  the  legislature  created  and 
established  "a  commission  for  rerising,  systematising,  and  reforming  the  laws  of 
this  state,"  and  provided  that  "said  commission,  to  be  known  as  'The  Commis- 
sioners for  the  BeTision  and  Reform  of  the  Law,'  should  be  appointed  by  the 
goTemor.  This  eomrnission  was  duly  appointed,  and  thereafter  filed  with  the  sec- 
retary of  state  a  report  recommending,  among  other  things,  a  revision  of  the  Oode 
of  Civil  Procedure,  and  the  legielature  (Stats.  1901.  p.  117)  embodied  their 
recommendations  in  the  act  declared  "unconstitutional,  and  void  for  all  purposes." 

GiUtions.     Cal.  60/618;  64/241;  153/659. 

Effect  of  codes  on  existing  statutes:  See  post,  9  18. 

nmllar  prorlstons:  See  Civ.  Coda,  8  5;  Pen.  Oode,  S  6;  Pol.  Code,  I  5. 

Tenure  of  offices  preserved.  ^ 

§8.  All  persons  who  at  the  time  this  code  takes  effect  hold^^^e 
nnder  any  of  the  acts  repealed,  continue  to  hold  the  same  according  to 
the  tenure  thereof^  except  those  offices  which  are  not  continued  by  one 
of  the  codes  adopted  at  this  session  of  the  legislature.  ' 

Legislation  §  6.     Enacted  March  11,  1872.  . 
Bee  next  section. 

Similax  provision:  See  Pol.  Code,  9  6.' 

• 

OolutrQction  of  repeal  as  to  certain  offices. 

§7.  When  any  office  is  abolished  by  the  repeal  of  any  act,  and  such 
act  is  not  in  substance  re-enacted  or  continued  in  either  of  the  codes, 
Bucli  office  ceases  at  the  time  the  codes*  take  effect. 

Legislation  f  7.     Enacted  March  11, 1872. 
Sepeals  by  implication:  See  I  18,  post. 

Actions,  etc.,  not  affected  by  this  code. 

§  8.  No  action  or  proceeding  commenced  before  this  code  takes  effect, 
and  no  right  accrued,  is  affected  by  its  provisions,  but  the  proceedings 
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therein  must  conform  to  the  requirements  of  this  code  as  f&r  as  appli- 
cable. 

LegliUtion  t  8*     1.  Enacted  March  11,  1872.     2.  Amendment  by  Stats.  1001, 
p,  117;  unconstitutional:  See  note,  S  6,  ante. 
Oitatloni.     Cal.  47/69;  06/202. 

Bimllar   proTisioBB:  See   OIt.    Oode,  |C;  Pol.    Code,  1 8.     See    also   repealing 
elauae  at  end  of  thia  oode. 

Limitations  shall  contlnne  to  run. 

§9.  When  a  limitation  or  period  of  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  code  goes  into  effect,  and  the  same 
or  any  limitation  is  prescribed  in  this  code,  the  time  which  has  already 
run  shall  be  deemed  part  of  the  time  prescribed  as  such  limitation  by 
this  code. 

Legiilatlon  •  0.  l.  Enacted  March  11,  1872.  2.  Amended  bj  Code  Amdtb. 
1878-74,  p.  279;  <1)  words  "foes  into  effect"  changed  from  "takes  effect*';  and 
(2)  the  last  clause  from  "the  time  of  limitation  continues  to  run  and  has  the 
like  effect?  as  if  the  whole  period  had  begun  and  ended  after  its  adoption."  S. 
Amendment  by  Code  Amdts.  1901,  p.  117;  unconstitutional:  See  note,  I  5,  ante. 

OtUttons.     Cal.  50/618;   68/266,   266. 

Existing  actions  not  affected:  See  post,  |  862. 

Limitation  of  actions:  See  post,  Sfi  812  et  seq. 

ttmilsr  provision:  See  Pol.  Oode,  i  0. 

Holidays. 

§10.  Holidays,  within  the  meaning  of  this  code,  are  every  Sunday, 
the  first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the 
first  Monday  in  September,  the  twelfth  day  of  October,  to  be  known 
as  "Discovery  Day,"  the  twenty-fifth  day  of  December,  every  day 
on  which  an  election  is  held  throughout  the  state,  and  every  day  ap- 
pointed by  the  President  of  the  United  States  or  by  the  governor  of 
this  state  for  a  public  fast,  thanksgiving  or  holiday.  If  the  first  day 
of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  ninth  day  of  September,  the  twelfth  day  of 
October  or  the  twenty-fifth  day  of  December  fall  upon  a  Sunday,  the 
Monday  following  is  a  holiday.  Every  Saturday  from  twelve  o'clock 
noon  until  twelve  o'clock  midnight  is  a  holiday  as  regards  the  transaction 
of  business  in  the  public  offices  of  this  state,  and  also  in  political  divis- 
ions thereof  where  laws,  ordinances  or  charters  provide  that  public  offi- 
ces may  be  closed  on  holidays;  provided,  this  shall  not  be  construed  to 
prevent  or  invalidate  the  issuance,  filing,  service,  execution  or  recording 
of  any  legal  process  or  written  instrument  whatever  on  such  Saturday 
afternoons. 

Legislation  1 10.  1.  Enacted  March  11,  1872,  and  then  read:  ''Holidays, 
within  the  meaning  of  this  code,  are:  every  Sunday,  the  first  day  of  January, 
the  twenty-second  day  of  February,  the  fourth  day  of  July,  the  twent'y-flfth  day 
of  December,  every  day  on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  President  of  the  United  States,  or  by  the  governor 
•f  this  state,  for  a  public  fast,  thanksgiving,  or  holiday."     8.  Amended  by  Oode 
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Amdta.  1880.  p.  69,  addinff  (1)  "the  thirtieth  (80th)  dfty  of  Mftj^;  and,  at  end, 
(a)  *1f  the  first  day  of  January,  the  twenty-ieeond  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  fall  upon  a 
Sunday,  the  Monday  following  ii  a  holiday."  8.  Amended  by  Stats.  1889.  p.  46, 
adding  "the  ninth  day  of  September"  in  both  places.  4.  Amended  by  Stats.  1898, 
p.  186,  adding  "the  first  Monday  in  October."  5.  Amended  by  Stats.  1897.  p.  15, 
changing  "the  first  Monday  in  October"  to  "the  first  Monday  in  September."  6. 
Amended  by  Stats.  1907,  p.  561 ;  the  code  commissioner  saying,  "Merely  adds  the 
Saturday  half*holiday  sentence,  in  order  to  make  this  section  correspond  to  the 
amendment  adopted  to  |  10  of  the  Political  Oode  in  1905  and  §  7  of  the  OiTil  Oode 
in  1007."  7.  Amended  by  Suta.  Extra  Sees.  1907.  p.  7.  (1)  adding,  at  end  of 
first  sentenee,  "and  such  days  as  the  gorernor  may  declare  as  special  holidays";  (2) 
changing  "this"  to  "that  such"  after  "provided" ;  (8)  adding  a  second  proviso,  read* 
ing,  "Proyided  further  that  the  governor  of  the  state  may  declare  special  holidays 
and  he  may  in  one  proclamation  designate  one  or  any  number  of  consecutive  days, 
aa  special  holidays  and  during  any  such  special  holidays  no  public  duty  shall  be 
suspended  or  prohibited  except  such  aa  affect  the  administration  of  Justice  in  the 
courts  of  this  state  as  prescribed  by  section  185  of  this  code  for  the  control  of 
such  courts."  8.  Amended  by  Stats.  1909.  p.  22.  (1)  adding  (a)  "the  twelfth  day 
of  October,  to  be  known  as  'Discovery  Day,'  "  and  (b)  "the  twelfth  day  of  Ooto* 
ber";  (2)  canceling  the  amendments  of  extra  session  of  1907,  noted  supra. 

Cltatiima.     Cal.  65/621;  71/466;  162/581,  570,  571;  158/599. 

Hon-Jndlcial  days:  See  post,  1 184. 

Xdwt  day  falling  on  holiday:  See  post,  1 18. 

BimlUur  pro^rlaioiis:  See  Oiv.  Oode,  i  7;  Pol.  Oode,  1 10. 

§  11.  If  the  first  day  of  January,  the  twenty-second  day  of  February, 
the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  Sep- 
tember,  the  twelfth  day  of  October  or  the  twenty-fifth  day  of  December 
fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

Iiegislation  1 11.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode  Amdts. 
1878^74,  p.  280,  adding  "the  fourth  day  of  July."  8.  Repeal  by  Stats.  1901. 
p.  117;  unconstitutional:  See  note,  |  6,  ante.  4.  Amended  by  Stats.  1909,  p.  22. 
adding  <1)  "the  thirtieth  day  of  May"  and  (2)  "the  ninth  day  of  September,  the 
twelfth  day  of  October." 

Oliationa.     Oal.  68/847;  145/677. 

Last  day  faUIng  on  holiday:  See  post.  8  18« 

Blailar  pxotiaion:  See  PoL  Oode.  I  11. 

Comimtation  of  ttme. 

§  12.  The  time  in  which  any  act  provided  by  law  Is  to  be  done  Is  com- 
puted by  excluding  tbe  first  day,  and  including  the  last,  unless  the  last  day 
is  a  holiday,  and  then  it  is  also  excluded. 

Legislation  f|  12.     Enacted  March  11,  1872. 

CiUtlons.  Oal.  61/616;  61/882.  506;  68/847.  420.  421;  71/465;  77/812; 
62/217;  86/126;  104/522;  105/182;  112/610;  122/401;  124/95;  181/594,  595; 
136/4,  6. 

TiaM»  how  eompntod;  Fsar,  week  and  day  defined:  Pol.  Oode,  IS  8266  et  seq. 

Similar  proviiiona:  See  Oiv.  Oode,  i  10;  Pol.  Oode,  |  11. 

Certain  acts  not  to  be  done  oa  holidays. 

§13.  Whenever  any  act  of  a  secular  nature,  other  than  a  work  of 
necessity  or  mercy,  is  appointed  by  law  or  contract  to  be  performed  upon 
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a  particular  day,  which  day  falls  upon  a  holiday,  such  act  may  be  per- 
formed upon  the  next  business  day  with  the  same  effect  as  if  it  had  been 
pertormed  upon  the  day  appointed. 

Legiilation  g  18.     Enacted  March  11,  1872. 

Oltatloni.     Cal.  71/465;  110/561;  121/100;  186/108;  152/548. 

Similar  provlsioni:  Bee  CiT.  Code,  8  11;  Pol.  Code,  8  18. 

"8eal»  defined. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  person  is  required  by 
law  to  be  affixed  to  any  paper,  the  word  "seal"  includes  an  impression  of  such 
seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer  affixed  thereto. 

Legislatton  8  14.     Enacted  March  11,  1872. 

Seals:  Post,  (8  147-158,  1920-1984.     AboliUon  of  aeali:  CIt.  Code,  8  1629. 

Similar  proTlalon:  Bee  Pol.  Code,  8  14. 

Joint  authority. 

§16.  Worjds  giving  a  joint  authority  to  three  or  more  public  officers 
or  other  persons  are  construed  as  giving  such  authority  to  a  majority  of  them, 
unite  it  is  otherwise  expressed  in  the  act  giving  the  authority. 

Legislation  •  16.     Enacted  March  11.  1872. 

Citations.     Cat.  68/258.     App.  2/459. 

Similar  provisions:  See  Civ.  Code,  8  12;  Pol.  Code,  8  15. 

Words  and  phrases. 

§16.  Words  and  phrases  are  construed  according  to  the  context  and 
the  approved  usage  of  the  language;  but  technical  words  and  phrases,  and 
such  others  as  have  acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  definition. 

Legislation  6  16.     Enacted  March  11,  1872. 
CltaUbns.     Cal.  92/245;  180/577;  181/293;  146/788. 
Similar  provisions:  See  Civ.  Code,  8  13;  Pol.  Code,  8  1S« 

Certain  terms  used  in  this  code  defined. 

§  17.  Words  used  in  this  code  in  the  present  tense  include  the  future 
as  well  as  the  present;  words  used  in  the  masculine  gender  include  the  fem- 
inine and  neuter;  the  singular  number  includes  the  plural,  and  the  plural  the 
singular;  the  word  "person"  includes  a  corporation  as  well  as  a  natural  per- 
son ;  the  word  "county"  includes  "city  and  county" ;  writing  includes  printing 
and  typewriting;  oath  includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by  the  term  "testify," 
and  every  written  one  in  the  term  "depose" ;  signature  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name  being  written  near  it  by  a  per- 
son who  writes  his  own  name  as  a  witness ;  provided,  that  when  a  signature  is 
by  mark  it  must,  in  order  that  the  same  may  be  acknowledged  or  may  serve  as 
the  signature  to  any  sworn  statement,  be  witnessed  by  two  persons  who  must 
subscribe  their  own  names  as  witness  thereto. 

The  following  words  have  in  this  code  the  signification  attached  to  them 
in  this  section,  unless  otherwise  apparent  from  the  context : 

1.  The  word  "property"  includes  both  real  and  personal  property; 

2.  The  words  "real  property"  are  coextensive  with  lands,  tenements,  and 
hereditaments ; 
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3.  The  words  "personal  property"  include  money,  goods,  chattels,  thin^ 
in  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  calendar  month|  unless  otherwise  ex- 
pressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued 
in  the  name  of  the  people,  or  of  a  court  or  judicial  officer;  and  the  word 
"process"  a  writ  or  summons  issued  in  the  course  of  judicial  proceedings; 

7.  The  word  "state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the 
words  "United  States"  may  include  the  district  and  territories; 

8.  The  word  "section"  whenever  hereinafter  employed,  refers  to  a  sec- 
tion of  this  code,  unless  some  other  code  or  statute  is  expressly  men- 
tioned. 

9.  The  word  "affinity"  when  applied  to  the  marriage  relation,  signifies 
the  connection  existing  in  consequence  of  marriage,  between  each  of 
the  married  persons  and  the  blood  relatives  of  the  other. 

Legislation  1 17.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  647, 
which  read:  "Woids  uied  in  this  act  in  the  present  tense  shall  be  deemed  to 
inelnde  the  fatnre  as  well  as  the  present;  words  used  in  the  singular  ftuxnber 
■hall  be  deemed  to  include  the  plural,  and  the  plural  the  singular;  writing  shall 
be  deemed  to  include  printing  or  printed  paper;  oath  to  include  affirmation  or 
declaration;  signature  or  subscription,  to  include  mark  when  the  person  cannot 
write,  his  name  being  written  nnar  it,  and  witnessed  by  a  person  who  writfes 
his  own  name  as  a  witness."  As  enacted  in  1872,  9  17  read:  "Wheneyer  the 
terms  mentioned  in  this  section  are  employed  in  this  code  they  are  employed  in 
the  senses  hereafter  affixed  to  them,  except  where  a  different  sense  plainly  ap- 
pears: 1.  The  term  'signature'  includes  any  name,  mark,  or  sign,  written  with 
intent  to  authenticate  any  instrument  or  writing.  2.  The  term  'writing*  in- 
cludes both  printing  and  writing.  8.  The  term  'land,'  and  the  phrases  'real  es- 
tata'  and  'real  property,'  includes  lands,  tenements,  and  hereditaments,  and  all 
rights  thereto,  and  Interests  therein.  4.  The  words  'personal  property'  include 
money,  goods,  chattels,  STidenoe  of  debt,  and  'things  in  action.'  5.  The  word 
'property'  includes  personal  and  real  property.  6.  The  word  'month'  means  a 
calendar  month,  unless  otherwise  expressed;  and  the  word  'year,'  and  also  the 
abhreriation  'A.  D.,'  Is  equiyalent  to  the  expression  'year  of  our  Lord.'  7.  The 
word  'oath'  includes  'affirmation'  in  all  cases  where  an  affirmation  may  be  substi- 
tuted for  an  oath;  and  in  like  eases  the  word  'swear*  includes  the  word  'affirm.' 
Eyery  mode  of  oral  stfatement  under  oath  or  affirmation  is  embraced  by  the  term 
testify,'  and  eyery  written  one  in  the  term  'depose.'  8.  The  word  'state,'  when 
applied  to  the  different  parts  of  the  United  States,  includes  the  District  of  Co- 
lumbia and  the  territories;  and  the  words  'United  States'  may  include  the  dis- 
trict and  territories.  9.  Where  the  term  'person'  is  used  in  this  code  to  desig- 
nate the  party  whose  property  may  be  the  subject  of  any  offense,  action,  or 
prooeeding,  it  includes  this  state,  any  other  state,  goyernment,  or  country  which 
may  lawfully  own  any  property  within  this  state,  and  all  public  and  priyate  cor- 
iwrations  or  joint  associations,  as  well  as  individuals.  10.  The  word  'person' 
includes  bodies  politic  and  corporate.  11.  The  singular  number  includes  the 
plural,  and  the  plural  the  singular.  12.  Words  used  in  the  masculine  gender 
comprehend  as  well  the  feminine  and  neut'er.  18.  Words  used  in  the  present 
tanse  include  the  future,  but  exclude  the  past.  14.  The  word  'will'  includes 
•odieils.     IS.  The  word  'writ'  signiiles  an  order  or  precept  in  writing,  issued  i« 
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the  name  of  the  people,  or  of  a  court,  or  Judicial  officer.  16.  'Procesi*  Is  a  writ 
or  tummoDB  issued  in  the  course  of  judicial  proceeding's.  17.  The  word  'Teasel/ 
when  used  with  reference  to  shipping,  includes  ships  of  all  kinds,  steamboat*, 
and  steamships,  canal-boatfs,  and  every  structure  adapted  to  be  narigated  from 
place  to  place.  18.  The  term  'peace-officer'  signifies  any  one  of  the  officers  men- 
tioned in  9  817  of  the  Penal  Code.  19.  The  term  'magistrate'  signifies  any  one 
of  the  officers  mentioned  in  S  808  of  the  Penal  Code."  2.  Amended  by  Stats. 
1878-74,  p.  280,  to  read  as  at  present,  except  for  the  changes  of  1903.  8. 
Amendment  by  Stats.  1901,  p.  117;  unconstitutional:  See  note,  S  6,  ante.  4. 
Amended  by  Stats.  1908,  p.  184,  (1)  adding  the  clause,  "the  word  'county*  in- 
cludes 'city  and  county,'  "  after  the  words  "a  natural  person";  (2)  changing,  after 
"words  written  near  it,"  from  "and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness"  to  read  to  end  of  paragraph  as  at  present;  and  (8)  adding 
Bubda.  8,  9. 

Citations.  Cal.  54/178;  66/289;  121/586;  185/574;  186/674;  152/256; 
(subd.  2)    142/589;    146/122;    (subd.   8)    181/89;   142/589. 

Notice  defined:   S«»e  Pol.  Code,  9  4175. 

Process  defined:   See  Pol.  Code,  9  4175. 

Words  used  in  boundaries  defined:  Pol.  Code,  99  8903-3907. 

Wordi  and  phrases  defined:  See  Pen.  Code,  9  7;  PoL  Code,  9  17;  CIt.  Code, 
9  i«. 

Statutes,  etc.,  inconsistent  with  code  repealed. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same  subject;  but  in  all 
cases  provided  for  by  this  code,  all  statutes,  laws,  and  rules  heretofore 
in  force  in  this  state,  whether  consistent  or  not  with  the.  provisions  of 
this  code,  unless  expressly  continued  in  force  by  it,  are  repealed  and 
abrogated.  This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  existing  or  ac- 
crued, or  any  action  or  proceeding  already  taken,  except  as  in  this  code 
provided;  nor  does  it  affect  any  private  statute  not  expressly  repealed. 

Legislation  §  18.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats.  1901, 
p.  118;  unconstitutional:  See  note,  9  5,  ante. 

CiUtlons.  Cal.  47/59;  49/597;  55/95;  68/580;  64/8,  284,242,  258;  65/808; 
78/269;  98/424. 

Effect  of  cods  on  prior  statntoi:  See  ante,  9  8;  ftlso  repealing  clause  at  the  and 
of  this  code. 

Limitations,  effect  of  eodo  on:  See  ante,  9  9« 

Setroactlvo  effect:  See  9  8,  anfe. 

Statutes  continued  In  force:  See  Pol.  Code,  99  18,  19. 

Vested  rights:  See  9  8,  ante. 

This  act,  how  cited,  ennmerated,  etc. 

§19.    This  act,  whenever  cited,  enumerated,  referred  to,  or  amended, 
may  be  designated  simply  as  "The  Code  of  Civil  Procedure/'  adding, 
when  necessary,  the  number  of  the  section. 
LegisUtton  1 19.     Enacted  March  11, 1872. 

Judicial  remedies  defined. 

§20.  Judicial  remedies  are  such  as  are  administered  by  the  courts 
of  justice,  or  by  judicial  officers  empowered  for  that  purpose  by  the 
constitution  and  statutes  of  this  state. 
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I«0glilatlOB  8  20.     Enacted  March  11, 1873. 
ClUtioils.     Cal.  71/897;    185/14.     App.  8/630. 

Division  of  Judicial  remedies. 

§21.    These  remedies  are  divided  into  two  classes: 

1.  ActioDs;  and, 

2.  Special  proceedings. 

I.egl8lati0B  •  21.     Enacted  March  11, 1672. 

ClUtlona.     Cat.  118/661,  668;  185/14.     App.  2/728;  8/680. 

Action  defined. 

§22.  An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by 
which  one  party  prosecutes  another  for  the  enforcement  or  protection 
of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense. 

ZiesialaUoB  f  22.     Enacted  March  11,  1872. 

OiUtloiu.     Cal.  72/889;   78/455;   88/879;   89/106;   99/170;   117/387;   118/ 
S41,  661,  662.  668;   185/14;   188/581.     App.  2/728;   8/680. 

Special  proceeding  defined. 
§23.    Every  other  remedy  is  a  special  proceeding. 

lAgialation  f  23.     Enacted  March  11.  1872. 

Citations.     Gal.  88/870;  89/106;  92/248;  117/887;  118/661,  662,  668;  127/ 
561;  135/14;   141/98.     App.  2/728;  3/680. 

Special  proceedings  of  a  dvil  nature:  See  post.  Part  III,  8|  1068  et  seq. 

DiTiaion  of  actions. 
§24.    Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

ZiOglaUtion  §  24.     EnacUd  March  11.  1872. 
OlUtiona.     App.  2/728. 
ClTil  action,  form  of:  See  I  807,  post. 
Oximiaal  action:  See  I  81,  poet. 

OlTil  actioBt  arise  ont  of  obligations  or  InJurieSi 
§  26.    A  civil  action  arises  out  of— 

1.  An  obligation; 

2.  An  injury. 

Legialaaon  •  25.     Enacted  March  11, 1872. 
Oltotiona.     Cal.  49/466;  99/170;  118/341;  189/405. 

Obligation  defined. 

§26.    An  obligation  is  a  legal  duty,  by  which  one  person  is  bound 
to  do  or  not  to  do  a  certain  thing,  and  arises  from: 

1.  Contract;  or. 

2.  Operation  of  law. 

Zioglilation  126.  1.  Enacted  March  11,  1872,  and  then  read:  "An  obligation 
li  a  legal  duty,  by  which  one  person  la  bound  to  the  performance  of  an  act  tow- 
arda  another,  and  arleet  from:  1.  Th^  contract  of  the  parties;  or,  2.  The  opora- 
tioB  of  law."  2.  Amended  by  Code  Amdt's.  1873-74,  p.  281,  to  read  as  at  pros- 
•at.     3.  Repeal  by  State.  1901,  p.  118;  unoonstitational :  See  note,  |  5,  anta 
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Oitatioiis.     Oal.  99/170;  189/405. 

ObligaUon,  wliat:  8m  Oir.  Ood«.  ||  1427,  1428. 

DiTision  of  inJnrieB. 

§27.    An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

LegiBlation  g  27.     1.  Enaoted  March  11,  1872.     2.  Repeal  by  SUta.  1901,  p. 
118;  uneonatitutional :  Bee  note,  I  6,  ante. 

Injuries  to  inroperty. 

§28.  An  injary  to  property  consists  in  depriving  its  owner  of  the 
benefit  of  it,  which  is  done  by  taking,  withholding,  deteriorating,  or  de- 
stroying it. 

Leglilation  8  28.     1.  Enacted  March  11,  1872.     2.  Repeal  bj  Stats.  1901,  p. 
118;  oneonstitntional :  See  note,  S  5,  ante. 

Injuries  to  the  person. 

§29.    Every  other  injury  is  an  injury  to  the  person. 

LeglaUtion  8  29.     1.  Enacted  March  11,  1872.     2.  Repeal  by  SUta.  1901,  p. 
118;  oneonstitntional:  See  note,  {  5,  ante. 

Olyil  ftctton,  by  whom  prosecnted. 

§30.  A  civil  action  is  prosecuted  by  one  party  against  another  for 
the  enforcement  or  protection  of  a  right,  or  the  redress  or  prevention 
of  a  wrong. 

Leglslatlon  8  80.     1.  Enacted  March  11,  1872.     2.  Repeal  by  Stats.  1901,  p. 
118;  nneonstitntional :  See  note,  |  5,  ante. 
OiUtlOns.     Oal.  104/18;  109/655. 
Foimi  of  action:  See  post,  9  807. 

Criminal  actions. 

§31.  The  Penal  Code  defines  and  provides  for  the  prosecution  of  a 
criminal  action. 

Legislation  9  81.     1.  Enacted  March  11,  1872.     2.  Repeal  by  Stats.  1901,  p. 
118;  nneonstitntional:  See  note,  8  5i  ante. 

Criminal  action  defined:  See  Pen.  Code,  8  888. 

Civil  and  criminal  remedies  not  merged. 

§  32.  When  the  violation  of  a  right  admits  of  both  a  civil  and  crim- 
inal remedy,  the  right  to  prosecute  the  one  is  not  merged  in  the  other. 

Leglalation  8  82.     Enacted  March  11, 1872. 


PART  I. 

COUETS  OP  JUSTICE. 

Tma  I.    Organization  and  Jubisdigtion.    SS  33-153. 
IL    Judicial  Offigsbs.    SS  156-188. 
nx    Persons   Spkcially  Invested   with  Powers   of  a  Judicial 

Nature.    SS  190-259. 
IV.    Ministerial  Officers  of  Oourts  of  Justice.    SS  262-274. 
Y.    Persons  Specially  Invested  with  Ministerial  Powers  Belat- 
ino  to  Courts  of  Justice.    SS  275-304. 

XiOgldlAttoii  Fart  L  (Titlei  I-V,  fiS  88-804.)  1.  Enacted  Marcli  11,  1872. 
1.  Amended  by  Code  Amdte.  1880,  p.  21,  by  "An  Act  to  amend  Part  One  of 
the  Code  of  Oiril  Procedare,  and  each  and  every  title,  chapter,  article,  and 
section  of  said  Part  One,  and  snbstitating  a  new  Part  One  to  take  the  place 
thereof  in  said  Code,  relating  to  Ooarts  of  Just'ice,  and  Tarious  offlcers  con- 
■acted  therewith."  This  act  was  declared  constitutional,  in  Peopls  t.  Ransom, 
M  Oal.  558. 

OttAttoB  to  Fart  Z.    App  0/771. 
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TITLE  L 
Organization  and  Jurisdiction* 

Okaptar  T.     OonrU  of  Jvstiee  in  Oenenl.     IS  88,  84, 
n.     Court  of  Impsaehment.     §|  85-89. 
m.     Supreme  Court.     IS  40-64. 
lY.     Superior  Court!.     8  §  65-79. 
Y.     Justieei'  Courts,     f  |  83-119. 

Article  I.     Juitlcet'  Courts  in  Cities  and  Counties.     IS  85-100. 
II.     Justiees'  Courts  in  Townships.     8|  108-109. 
III.     Justiees    of    the    Peace    and    Justices'    Courts    in    General. 
II  110-119. 
TI.     Poliee  Courts.     |  121. 
Til.     General  ProTisions  respectSuf  Courts  of  Justice.     1 1  134-158. 
Article  I.     Publicity  of  Proceediufs.     S|  124.  125. 

n.     Incidental  Powers  and  Duties  of  Courts.'     ||  128-131. 
in.     Judicial  Days.    41 188-185. 
lY.     Proceedings  in  Case  of  Absence  of  Judge.     II  139,   140. 

Y.     Provisions  respecting  Places  of  Holding  Courts.     ||  142-144. 
yi.     Seals  of  Courts.     ||  147-158. 

CHAPTEB  L 
Oourts  of  JoBtica  in  OoneraL 

I  88.     Courts  of  Justice  in  general. 
I  84.     Courts  of  record. 

Ooiirts  of  Jnatleo  In  general. 
§  83.    The  following  are  the  courtg  of  juetiee  of  thig  itates 

1.  The  court  of  impeachments; 

2.  The  supreme  court; 

3.  The  superior  courts; 

4.  The  justices*  courts; 

5.  The  police  courts,  and  such  other  inferior  courts  as  the  legislature 
may  establish  in  any  incorporated  city  or  town,  or  city  and  county. 

LagiBlation  |  83.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863,  p.  888), 
and  then  read:  "The  following  are  the  courts  of  justice  of  this  state:  1.  The 
court  for  the  trial  of  impeachments;  2.  The  supreme  court;  8.  The  district 
courts;  4.  Tha  county  courts;  5.  The  probate  courts;  6.  The  municipal  crimi* 
nal  eourt  of  San  Francisco;  7.  The  justices'  courts;  8.  The  police  courts."  2. 
Amended  hj  Code  Amdts.  1880,  p.  21.  8.  Repeal  by  Stats.  1901,  p.  118;  na- 
constitutional:  Sae  note,  |  5,  ante. 

dtatlona.     App.  6/771. 

Jndldal  department:  See  Const.,  arts,  iii,  tL 

Subd.  6.     See  Const.,  art.  ri,  |  18. 

Jnrlsdietion  of  abOTe  eonxts  conaidared,  post,  in  tha  Tarious  chapters  tresting 
tliareof. 

Oouzt  of  Unpeachmant:  See  post,  1 1  86  et  seq. 

Suframa  eonrt:  See  post,  II  40  et  seq. 

XMstxiek  aonxts  of  appeal:  See  Stats.  1908,  p.  787. 
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Superior  eoarts:  See  post,  (9  65  et  seq. 
Justices'  eonrts:  See  post,  S9  85  et  seq. 
Police  conrti:  See  post,  S  121. 

Oourts  of  record. 

§34.    The  courts  enumerated  in  the  first  three  subdivisions  of  the 
last  preceding  section  are  courts  of  record. 

Legislation  fi  S4.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  21,  chanfing  word  "six"  to  "three."  before  "subdivisions."  8.  Repeal 
bx  Stats.  1901,  p.  118;  unconstitutional:  See  note,  8  5,  ante. 

Courti  of  record:  See  Const.,  art.  tI,  8  12. 


CHAPTER  n. 
Court  of  Impeaclimeiit. 

8  85.  [Amended  and  renumbered  section.] 

8  36.  Members  of  the  court. 

8  87.  Jurisdiction. 

8  88.  Officers  of  the  court. 

8  89.  Trial  of  impeachments  provided  for  in  the  Penal  Code. 

§35.     [See  Legislation    S  36.] 

Members  of  the  conrt. 

§36.  The  court  of  impeachment  is  the  senate;  when  sitting  as  such 
court  the  senators  shall  be  upon  oath;  and  at  least  two  thirds  of  the 
members  elected  shall  be  necessary  to  constitute  a  quorum. 

Legislation  §  36.  1.  Enacted  March  11,  1872,  as  8  85,  and  then  read:  'The 
court  for  the  trial  of  impeachments  is  composed  of  the  members  of  the  senate, 
or  a  majority  of  them."  2.  Amended  by  Code  Amdts.  1880,  p.  22.  and  renum- 
bered 8  86.  8.  Repeal  by  Stats.  1901,  p.  118;  unconstitutional:  See  note,  8  ^t 
ante. 

Cltotloni.     Cal.  107/118. 

Jurisdiction. 

§  37.  The  court  has  jurisdiction  to  try  impeachments,  when  presented 
by  the  assembly,  of  the  governor,  lieutenant-governor,  secretary  of  state, 
controller,  treasurer,  attorney-general,  surveyor-general,  chief  justice  of 
the  supreme  court,  associate  justices  of  the  supreme  court,  and  judges 
of  the  superior  courts,  for  any  misdemeanor  in  office. 

Legislation  8  87.  1.  Enacted  March  11,  1872,  as  8  86,  and  then  read:  "The 
court  has  power  to  try  impeachments,  when  presented  by  the  assembly,  of  the 
governor,  lieutenant-governor,  secretary  of  stat'e,  oontroUer,  treasurer,  attorney* 
general,  surveyor-general,  justices  of  the  supreme  court,  and  judges  of  the  dis- 
trict courts,  for  any  misdemeanor  in  office."  2.  Amended  by  Code  Amdts.  1880, 
p.  22,  and  renumbered  S  37.  8.  Repeal  by  Stats.  1901,  p.  118;  unconstitu- 
tional: See  note,  8  5,  ante. 

Offloers  liable  to  Impeachment:  See  Const.,  art.  It,  8  18;  Pen.  Code,  8  787. 

Officers  of  the  court. 
§38.    The  officers  of  the  senate  are  the  officers  of  the  court. 
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LegUUtton  f  38.  1.  Enacted  Mareh  11,  1872,  at  S  87.  2.  Reentotad  by  Ooda 
Amdta.  1880,  p.  22,  aa  9  38.  in  amending  Part  I.  8.  Repeal  hj  Stati.  1901,  p. 
118;  uneonatitutional :  See  note,  {  6,  ante. 

Trial  of  Impeadunents  proyided  for  in  the  Penal  Code. 

§39.    Proceedings  on  the  trial  of  impeachments  are  provided  for  in 
the  Penal  Code. 

LeglslAtlon  f  S9.  1.  Enacted  March  11, 1872,  as  fi  38.  2.  Re-enmcted  by  Code 
Amdta.  1880,  p.  22,  aa  i  89,  in  amending  Part  I.  8.  Repeal  by  State.  1901,  p, 
118;  onconatitntional :  See  note,  9  &•  ante. 

ProcMdlngi  fox  removal:  See  Pen.  Code,  99  787  et  aeq. 


CHAPTEE  IIL 
Supreme  Court. 

I  40.  Jnstlees,  eleetiona,  and  termi  of  ofice. 

9  41.  Compatation  of  yeara  of  offlee. 

9  42.  YacMieies. 

9  48.  Departments. 

9  44.  Apportionment  of  bvaineis. 

9  45.  Court  in  bank. 

9  46.  Absence  or  diaability  of  chief  juitieaii 

9  47.  Sessione.     Ezpenaea. 

9  48.  Adjonmmenta. 

9  49.  Decisiona  in  writing. 

9  60.  Jurisdiction  of  two  kinds. 

9  61.  Original  jurisdiction. 

I  52.  Appellate  Jurisdiction. 

9  53.  Powers  in  appealed  cases. 

9  54.  Concurrence  necessary  to  transact  business. 

9  55.  Transfer  of  books,  papers,  and  actions. 

9  56.  Remittiturs  in  transferred  cases. 

9  57.  Appeals  in  probate  proceedings  and  eontestfed  election  eases. 

9  58.  [Related  to  terms  of  district  court.    Repealed.     99  59-64.  Same.] 

Jnsttoeg;  elections,  and  terms  of  office. 

§40.  The  supreme  court  shall  consist  of  a  chief  justice,  and  six  asso- 
ciate justices,  who  shall  be  elected  by  the  qualified  electors  of  the  state 
at  large,  at  the  general  state  elections  next  preceding  the  expiration  of 
the  terms  of  office  of  their  predecessors  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the  first  Monday  after 
the  first  day  of  January  next  succeeding  their  election;  provided,  that  of 
the  justices  elected  at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine,  the  chief  justice  shall  go  out  of  office  at  the  end  of  eleven 
years,  and  the  six  associate  justices  shall  have  so  classified,  or  shall  so 
classify  themselves,  by  lot,  that  two  of  them  shall  go  out  of  office  at  the 
end  of  three  years,  two  of  them  at  the  end  of  seven  years,  and  two  of 
them  at  the  end  of  eleven  years  from  the  first  Monday  after  the  first 
day  of  January,  eighteen  hundred  and  eighty;  and  an  entry  of  such 
classification  shall  have  been,  or  shall  be  made  in  the  minutes  of  the  court 
Coda  Oiv.  Proc. — 3 
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in  bank,  signed  bj  them,  and  a  duplicate  thereof  filed  in  the  office  of  the 

secretary  of  state. 

Legislation  6  40.  1.  Enacted  March  11,  1872,  and  then  read:  "The  suprema 
court  consists  of  a  chief  justice  and  four  associate  justices,  elected  at  the  judi- 
cial elections,  and  holding  their  offices  for  the  term  of  ten  years  from  the  flrai 
day  of  January  next  after  their  election."  2.  Amended  by  Code  Amdts.  1880,  p. 
22.     8.  Repeal  by  Stats.  1901,  p.  118;  unconstitutional:  See  note,  i  5,  ante. 

Supreme  conrt:  See  Const.,  art.  ▼!,  85  2,  8. 

EUglbUity:  See  post,  fi  156. 

Jurisdiction  of  suprema  court:  See  post,  S9  50-58. 

Acts  relating  to  supreme  court  commission:  See  post,  Appendix,  tit.  "Courts." 

Compntation  of  years  of  ol&ce. 

§41.  The  years  during  which  a  justice  of  the  supreme  court  is  to 
hold  office  are  to  be  computed  respectively  from  and  including  the  first 
Monday  after  the  first  day  of  January  of  any  one  year  to  and  excluding 
the  first  Monday  after  the  first  day  of  January  of  the  next  succeeding 
year. 

Legislation  §41.  1.  Enacted  March  11,  1872,  and  then  read:  "The  justiea 
haying  the  shortest  term  to  serve  is  the  chief  justice."  2.  Amended  by  Code 
Amdts.  1880,  p.  28.  8.  Repeal  by  Stats.  1901,  p.  118;  unconstitutional:  See  nota, 
i  5,  ante. 

Term,  when  commenced:  See  Const.,  art.  tI,  8  8. 

Vacancies. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  justice  of  the  supreme  court, 
the  governor  shall  appoint  an  eligible  person  to  hold  the  office  until  the 
election  and  qualification  of  a  justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election;  and  the  justice 
so  elected  shall  hold  the  office  for  the  remainder  of  the  unexpired  term 
of  his  predecessor. 

Legislation  9  42.  1.  Added  by  Code  Amdts.  1880,  p.  23.  The  present  fi  50 
is  an  amendment  of  the  original  fi  42.  2.  Repeal  by  Stats.  1901,  p.  118;  on- 
constitutional:  See  note,  fi  5,  ante. 

Vacancy  in  office:   See  Const.,  art.  tI,  fi  8. 

Vacancy:   See  subject  generally,  Pol.  Code,  fifi  995  et  seq. 

Absence  or  inability  of  chief  justice  to  act:   See  post,  fi  46. 

Vacancy  in  office  of  judge  does  not  affect  pending  proceedings:  See  post,  fi  184. 

Departments. 

§43.  There  shall  be  two  departments  of  the  supreme  court,  denomi- 
nated respectively  department  one  and  department  two.  The  chief  jus- 
tice shall  assign  three  of  the  associate  justices  to  each  department,  and 
such  assignment  may  be  changed  by  him  from  time  to  time;  provided, 
that  the  associate  justices  shall  be  competent  to  sit  in  either  department, 
and  may  interchange  with  one  another  by  agreement  among  themselves, 
or  if  no  such  agreement  be  made,  as  ordered  by  the  chief  justice.  The 
chief  justice  may  sit  in  either  department,  and  shall  preside  when  so 
sitting;  but  the  justices  assigned  to  each  department  shall  select  one  of 
their  number  as  presiding  justice.  Each  of  the  departments  shall  have 
the  power  to  hear  and  determine  causes  and  all  questions  arising  therein, 
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■nbjeet  to  the  provisions  in  relation  to  the  court  in  bank.  Tlie  pres- 
•nca  of  three  justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done  at  chambers;  but 
one  or  more  of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of  three  justices 
ehall  be  necessary  to  pronounce  a  judgment;  provided,  that  if  three  do 
not  concur,  the  cause  may  be  reheard  in  the  same  department,  or  trans- 
mitted to  the  other  department,  or  to  the  court  in  bank. 

LeglslatfOB  §48.  1.  Added  by  Code  Amdts.  1880,  p.  28.  The  present  |  61 
is  an  amendment  of  the  original  {  48.  a.  Repeal  by  Stall.  1901,  p.  118;  uneon- 
•titvtional:  Bee  note,  §  5,  ante. 

Oltatlons.     CaL  104/185. 

Dtpartmania:  Bee  Oonst.,  art  vi.  I  2. 

ApportioiiiiMiit  of  bnslnesB. 

§44.  The  ehiof  justice  shall  apportion  the  business  to  the  depart- 
ments, and  may,  in  his  discretion,  order  any  cause  pending  before  the 
eonrt  to  be  heard  and  decided  by  the  court  in  bank.  The  order  may  be 
made  before  or  after  judgment  pronounced  by  a  department;  but  when  a 
eanse  has  been  allotted  to  one  of  the  departments,  and  a  judgment  pro- 
nounced therein,  the  order  must  be  made  within  thirty  days  after  such 
judgment,  and  eonenrred  in  by  two  associate  justices;  and  if  so  made,  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
jaatiees  may,  either  before  or  after  judgment  by  a  department,  order  a 
eanse  to  be  heard  in  bank.  If  the  order  be  not  made  within  the  time 
above  limited,  the  judgment  shall  be  final;  provided,  that  no  judgment 
by  a  department  shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  justice  in  writing, 
with  the  concurrence  of  two  associate  justices. 

Legislation  §  44.  1.  Added  by  Code  Amdta.  1880.  p.  28.  The  present  |  62  i> 
an  amendment  of  the  original  |  44.  2.  Repeal  by  State.  1901,  p.  118;  uneonatitfa- 
tional:  See  note,  |  6,  ante. 

similar  provision  In  constitntioa:  See  Gonet.,  art.  tI,  |  2, 

Conrt  in  bank. 

§  45.  The  chief  justice  or  any  four  justices  may  convene  the  conrt  in 
bank  at  any  time,  and  the  chief  justice  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  presence  of  four  justices  shall  be  neces- 
sary to  transact  any  business,  and  the  concurrence  of  four  justices 
present  at  the  argument  shall  be  necessary  to  pronounce  a  judgment  in 
the  court  in  bank;  provided,  that  if  four  justices  so  present  do  not  con- 
cur in  a  judgment,  then  all  the  justices  qualified  to  sit  in  the  cause  shall 
hear  the  argument,  but  to  render  a  judgment  a  concurrence  of  four  jus- 
tices shall  be  necessary;  and  every  judgment  of  the  court  in  bank  shall 
be  final,  except  in  cases  in  which  no  previous  judgment  has  been  ren- 
dered in  one  of  the  departments,  and  in  such  cases  the  judgment  of  the 
court  in  bank  shall  be  final,  unless  within  thirty  days  after  such  judg- 
ment an  order  be  made  in  writing,  signed  by  five  justices,  granting  a 
rehearing. 
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LeglsUktlon  §  46.  1.  Added  by  Code  Amdtt.  1880,  p.  24.  The  present  9  58  It 
an  amendment  of  the  original  9  45.  2.  Repeal  by  Stata.  1901,  p.  118;  oneonati- 
tntional :  See  note,  9  5,  ante. 

Oltetiona.     Oal.  72/540;  81/460,  466,  470,  472,  475,  477,  480;  148/177. 

Conrt  in  bank:  See  Oona«.,  art.  ri,  9  2. 

Absence  or  dlsablLity  of  chief  Justice. 

§46.  In  case  of  the  absence  of  the  chief  justice  from  the  place  at 
which  the  court  in  bank  is  held,  or  his  inability  to  act,  the  associate 
justices  shall  select  one  of  their  own  number  to  perform  the  duties  and 
exercise  the  powers  of  the  chief  justice  during  such  absence  or  inabilitj 
to  act. 

Legislation  fi  46.  1.  Added  by  Code  Amdts.  1880,  p.  24.  The  present  9  54  la 
an  amendment  of  the  original  9  46.  2.  Repeal  by  Stats.  1901,  p.  118;  onconsti- 
tional :  See  note,  9  5,  ante. 

Absence  or  disability  of  chief  Justice:  See  Const.,  art.  tI,  9  2. 

SessionB.    Expenses. 

§47.  The  supreme  court  shall  always  be  open  for  the  transaction  of 
business.  It  shall  hold  regular  sessions  for  the  hearing  of  causes,  either 
in  bank,  or  in  one  or  both  of  its  departments,  at  the  capital  of  the  state, 
commencing  on  the  first  Mondays  of  May  and  second  Mondays  of  No- 
vember: at  the  city  and  county  of  San  Francisco,  commencing  on  the 
second  Mondays  of  January  and  third  Mondays  of  July;  and  at  the  city 
of  Los  Angeles,  commencing  on  the  first  Mondays  of  April  and  second 
Mondays  of  October;  and  special  sessions  at  either  of  the  above-named 
places  at  such  other  times  as  may  be  prescribed  by  the  justices  thereof. 
The  justices  and  officers  of  the  supreme  court  shall  be  allowed  their 
actual  traveling  expenses  in  going  to  and  from  their  respective  places  of 
residence  upon  the  business  of  the  court,  or  to  attend  its  sessions.  If 
proper  rooms  in  which  to  hold  the  court,  and  for  the  accommodation  of 
the  officers  thereof,  are  not  provided  by  the  state,  together  with  at- 
tendants, furniture,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three  justices  thereof, 
may  direct  the  clerk  of  the  supreme  court  to  provide  such  rooms,  at- 
tendants, furniture,  fuel,  lights,  and  stationery;  and  the  expenses  there- 
of, certified  by  any  three  justices  to  be  correct,  shall  be  paid  out  of  the 
state  treasury,  for  which  expenses,  and  to  defray  the  traveling  expenses 
of  the  justices  and  officers  of  the  supreme  court  above  mentioned,  a  suffi- 
cient sum  shall  be  annually  appropriated  out  of  any  funds  in  the  state 
treasury  not  otherwise  appropriated.  The  moneys  so  appropriated  shall 
be  subject  to  the  order  of  the  clerk  of  the  supreme  court,  and  be  by  him 
disbursed  on  proper  vouchers,  and  the  same  shall  be  accounted  for  by 
him  in  annual  settlements  with  the  controller  of  state  on  the  first  Monday 
of  December  of  each  year. 

Iiegislation  6  47.  1.  Enacted  March  11,  1872,  as  9  50,  and  then  read:  "The 
terms  of  this  court  must  be  held  at  the  capital  of  the  state.  If  proper  rooms  in 
which  to  hold  the  court,  and  for  the  chambers  of  the  justices,  are  not  llroyided 
by  the  state,  together  with  attendants,  furniture,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  business,  the  court  may  direct  the 
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■h«rUI  of  th«  eonnty  In  which  it  ii  held  to  provide  lach  roomi,  ftttondanto,  fur- 
Bitnre,  fael,  light*,  and  ■tationery;  and  the  expeniea  thereof,  eertified  by  a 
Bajority  of  the  jaatieea  to  be  oorreet,  matt  be  paid  ontl  of  the  itate  treanLry." 
9.  Amended  by  Code  Amdti.  1877-78,  p.  22,  (1)  by  chanfing  the  flnl  aentenco 
to  read,  "The  January  and  Jnly  terms  of  tfila  eonrt  ahall  be  held  at  the  oity  and 
eonnty  of  San  Franeiioo,  the  April  and  Ocltober  term  at  the  oity  of  Loe  Anf  eles, 
and  the  ICay  and  Korember  terms  at  the  state  eapitol";  (2)  by  ehanging  the 
words  "ohambers  of  the  justices'*  to  "accommodation  of  the  officers  thereof"; 
and  (8)  by  adding,  at  the  end  of  the  section,  the  words,  "for  which  expenses, 
and  to  defray  the  traTeling  expenses  of  the  justices  and  officers  of  the  court,  as 
specified  in  9  51  of  this  code,  a  sufficient  sum  shall  be  annually  appropriated  out 
of  any  funds  in  the  state  treasury  not  otherwise  appropriated;  said  moneys  shall 
b«  subject  to  the  order  of  the  clerk  of  said  court,  and  by  him  disbursed  on 
proper  Touchers,  and  the  same  shall  be  accounted  for  by  him,  in  annual  settle' 
ments  with  the  controller  of  state,  on  the  first  Monday  of  December  of  each 
year/'  The  8  61  referred  to  supra  was  embodied  in  the  present  S  47  in  1880, 
when  Part  I  was  amended,  and  was  added  by  Oode  Amdts.  1877-78,  p.  22,  and 
road,  "The  justices  and  oifieers  of  the  court  shall  be  allowed  their  actual  traTel- 
ing expenses  in  going  to  and  from  San  Francisco,  Los  Angeles,  and  the  stato 
eapitol  for  the  purpose  of  holding  terms  of  court,  as  prescribed  in  sections  forty- 
nine  and  fifty  of  this  ohaptor."  8.  Amended  by  Oode  Amdts.  1880,  p.  24,  and 
renumbered  §  47. 

Cttottons.     Cal.  74/606,  607;  87/807. 

Always  open:  Const.,  art.  Ti,  §  2,  and  8  184,  post. 

AdtJoiixiunents. 

§48.  Adjournments  from  day  to  day,  or  from  time  to  time,  are  to  be 
eonstmed  as  reeesses  in  the  sessions,  and  shall  not  prevent  the  eourti  or 
either  of  its  departments,  from  sitting  at  any  time. 

Legislation  §  48.  1.  Added  by  Code  Amdts.  1880,  p.  26,  to  supersede  8S  46, 
48,  49,  providing  for  adjournments  and  terms  of  court,  and  to  conform  t^o  the 
new  constitution.  2.  Repeal  by  Stots.  1901,  p.  119;  unconstitutional:  See  note, 
I  5,  anto. 

Tonus  of  eonrt.  This  section,  with  8  74,  post,  does  away  with  the  terms  of 
courts.     See  also,  post,  88  88,  104,  as  to  justices'  courts. 

Deciflloos  in  writing. 

§49.  In  the  determination  of  eauses,  all  decisions  of  the  supreme 
eonrt  in  bank,  or  in  departments,  shall  be  given  in  writing,  and  the 
gronnds  of  the  decision  shall  be  stated. 

legislation  §  49.  1.  Added  by  Code  Amdts.  1880,  p.  25;  based  on  Stats.  1868, 
p.  834,  but  was  not  codified  in  1872,  as  the  supreme  court,  in  Houston  t.  Wil- 
liams, 13  Cal.  24,  had  held  unconstitutional  the  provision  requiring  that  "the 
reasons  or  grounds  of  the  decision  shall  be  given  in  a  written  opinion  accompany- 
ing the  same";  the  objectionable  feature  being  eliminated  in  the  present  section. 
8.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  8  6,  ante. 

Decisions  to  ba  in  writing:  See  Const.,  art.  vi,  8  2. 

Jurisdiction  of  two  kinds. 

§  50.    The  jurisdiction  of  the  supreme  court  is  of  two  kindsz 
1.  Original;  and, 
t.  Appellate. 
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LegisUtioii  f  60.  1.  Enseted  March  11,  1872,  m  S  42.  2.  Amended  bj  Cod* 
AmdtB.  1880,  p.  26,  (1)  renumberinjf  the  eection  S  60,  and  (2)  changing  the 
word  "this"  to  "sapreme."  8.  Repeal  by  State.  1901,  p.  110;  unoonetltutional : 
See  note,  8  6,  ante. 

Jarlidiction  generally:  See  snbseqaent  sections  of  this  chapter. 

Original  JurisdlctioxL 

§51.  In  the  exercise  of  its  original  jurisdiction  the  supreme  court 
shall  have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition.  And 
habeas  corpus;  and  it  shall  also  have  power  to  issue  all  other  writs  neces- 
sary and  proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

LegislaUon  fi  61.  1.  Enacted  March  11,  1872,  as  8  48  (based  on  Stats.  1863. 
p.  884),  and  then  read:  "Its  original  jurisdiction  ezt'ends  to  the  issuance  of 
writs  of  mandate,  rcTiew,  prohibition,  habeas  corpus,  and  all  writs  necessary  to 
the  exercise  of  its  appellate  jurisdiction."  2.  Amended  by  Code  Amdts.  1880, 
p.  25,  and  renumbered  8  61.  8.  Repeal  by  Stats.  1901,  p.  110;  unconstitu- 
tional: See  note,   8  6,  ante.     For  original  8  61,  see  Legislation   8^7,  ante. 

OltaUons.     Cal.  81/616. 

Original  Jurisdiction:  See  Const.,  art.  ▼!,  8  4. 

Miandamus:  See  Const.,  art.  ▼!,  8  A»  ■••  also,  post,  88  64,  76,  165,  1084  et  seq., 
1108-1110. 

Certiorari:  See  Const.,  art.  vi,  8  4;  see  also,  post,  88  54,  76,  166,  1067  et  seq., 
1108-1110. 

Prohibition:  See  Const.,  art.  vi,  8  4;  see  also,  post,  88  54,  76,  165,  1102  et  saq., 
1108-1110. 

Habeas  corpus:  See  Const.,  art.  vi,  8  4;  also,  post,  88  54,  76,  165.  Generally: 
Pen.  Code,  88  1478  et  seq. 

Injunction:  Post,  88  54,  76,  165,  856,  526  et  seq.,  745,  1841. 

Scire  facias  abolished:  Post,  8  802. 

Quo  warranto:  Poat,  88  76,  808-810. 

Writ.  Defined:  Ante,  8  17.  Seal:  Post,  8  158.  Issuance:  Post,  8  64.  Serrio* 
by  telegraph:   Post,  8  1017. 

Powers  of  single  Justice  to  issue  writs:  See  post,  8  64. 

He  exeat:  See  post,  88  478  et  seq. 

Appellate  Jorisdiction. 

§52.     The  supreme  court  shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices'  courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real  es- 
tate, or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest  or  the  value  of  the 
property  in  controversy^  amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings  in  insolvency, 
actions  to  prevent  or  abate  a  nuisance,  and  in  all  such  probate  matters 
as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  information,  in  a 
court  of  record,  on  questions  of  law  alone. 

Legislation  8  62.  1.  Enacted  March  11,  1872,  as  8  44,  and  then  read:  "Its 
appellate  jurisdiction  extends:  1.  To  all  civil  actions  for  relief  formerly  given 
in  courts  of  equity;  2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation;  3.  To  all  civil  actions  in  which  the  sub- 
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icet  of  Htlffatlon  !■  capable  of  pecuniary  estimation  which  InyoWe  the  Utle  or 
poaecasion  of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
manicipal  fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the  value  of 
the  property  in  controversy,  amounts  U>  three  hundred  dollars;  4.  To  all  special 
proceedings;  5.  To  all  cases  arising  In  the  probate  courts;  and,  6.  To  all  crimi- 
nal actions  amoonting  to  felony,  on  questions  of  law  alone."  2.  Amended  by 
Code  Amdta.  1880,  p.  25,  and  renumbered  S  52.  8.  Repeal  by  Stats.  1901, 
p.  119;  unconstitutional:  Bee  note,  S  5,  ante. 

Citatlona.  GaL  60/115,  654;  67/212;  118/485;  184/612;  152/267;  (subd.  4) 
152/266. 

Appellate  Jnxiadiction:  See  Const.,  art.  ▼!,  9  4. 

Appeals  in  general:  Post,  §9  036  et  seq. 

Appeals  to  rapreme  oonrt:  Post,  IS  068  et  seq. 

Powen  in  aiipealed  cases. 

§53.  The  supreme  coart  may  affirm,  reYerae,  or  modify  any  judgment 
or  order  appealed  from,  and  may  direct  the  proper  judgment  or  order  to 
be  entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had.  The 
deeision  of  the  eourt  shall  be  given  in  writing,  and  in  giving  its  decis- 
ion, if  a  new  trial  be  granted,  the  court  shall  pass  upon  and  determine 
all  the  questions  of  law  involved  in  the  case,  presented  upon  such  ap- 
peal, and  necessary  to  the  final  determination  of  the  case.  Its  judg- 
ment in  appealed  cases  shall  be  remitted  to  the  court  from  which  the 
appeal  was  taken. 

Legislation  |  58.  1.  Enacted  March  11,  1872,  as  9  45,  and  then  read:  "The 
court  may  reverse,  affirm,  or  modify  any  order  or  judgment  appealed  from,  and 
may  direct  the  proper  judgment  or  order  to  be  entered,  or  direct  a  new  trial 
or  further  proceedings  to  be  had.  Its  judgment  must  be  remit'ted  to  the  court 
from  which  the  appeal  was  taken."  2.  Amended  by  Code  Amdts.  1880,  p.  25, 
and  renumbered  9  53.  8.  Repeal  by  Stats.  1901,  p.  110;  unconstitutional:  See 
note,  9  5,  ante. 

Citations.     Cal.  60/471;   81/465;   118/460;   182/285;   150/251. 

Errors  and  defects  are  to  be  disregarded:  Post,  9  475. 

Records,  though  not  conclnsive,  are  presumed  correctly  to  determine  tht  rights 
of  the  parties:  Post,  9  1068,  subd.  17. 

Ootts  on  appeal:  Post,  9  1027. 

Remlttltnr:  Post,  9  058. 

Conciirrence  necessary  to  transact  business. 

§64.  The  concurrence  of  three  justices  of  the  supreme  court  is  neces- 
sary for  the  issuance  of  any  writ,  or  the  transaction  of  any  business, 
except  such  as  can  be  done  at  chambers;  provided,  that  each  of  the  jus- 
tices shall  have  power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
state  upon  petition  by  or  on  behalf  of  any  person  held  in  actual  custody, 
and  may  make  such  writs  returnable  before  himself  or  the  supreme  court, 
or  any  department,  or  judge  thereof,  or  before  any  superior  court  in 
the  state,  or  any  judge  thereof. 

Iiegislation  §64.  1.  Enacted  March  11,  1872,  as  9  46,  and  Chen  read:  "The 
presence  of  three  justices  is  necessary  for  the  transaction  of  business,  but  one 
or  more  of  the  justices  nlay  transact  such  business  as  can  be  done  at  chambers, 
and  may  adjonm  the  court  from  day  to  day,  with  the  same  effect  as  if  all  were 
present."  2.  Amended  by  Code  Amdts.  1880,  p.  25,  and  renumbered  9  54. 
8.  Repeal  by  Stats.   1001,  p.   110;   unconstitutional:    See   note,    9  5,   ante. 
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Concurrence  of  Judges:  See  Const.,  art.  tI,  |  2. 

Business  st  chambers:  Post,  S  165. 

Habeas  corpus:  See  U.  S.  Const.,  art.  t,  Amdts.;  Const.,  art.  tI,  14.  See 
also,  post,  8S  76,  166.  Generally:  Pen.  Code,  89  1268  et  seq..  1478  et  seq.,  1492 
•t  seq. 

Transfer  of  books,  papers,  and  actions. 

§66.  All  records,  books,  papers,  causes,  actions,  proceedings,  and  ap- 
peals lodged,  deposited,  or  pending  in  the  supreme  court  abolished  bj 
the  constitution,  are  transferred  to  the  supreme  court  herein  provided 
for,  which  has  the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  commenced  therein, 
or,  in  cases  of  appeal,  appealed  thereto. 

LeglsUtion  §  66.     1.  Added  by  Code  Amdts.  1880,  p.  25.    2.  Repeal  by  SUta. 
1901,  p.  119;  nnconstitntional:  See  note,  8  5,  ante. 
Transfer  of  papers:  Const.,  art.  zzii.  8  8. 

Bemlttltors  In  transferred  cases. 

§  66.  In  all  cases  of  appeal  transferred  to  the  supreme  court,  its  judg- 
ments shall  be  remitted  to  the  superior  courts  of  the  counties,  or  cities 
and  counties  from  which  the  appeals  were  taken  respectively,  with  the 
same  force  and  effect  as  if  said  cases  had  been  appealed  to  the  supreme 
court  from  such  superior  courts. 

LeglslaUon  g  56.     Added  by  Code  Amdts.  1880,  p.  26. 
Semittitur:  See  post,  8  058. 

Appeals  in  probate  proceedings  and  contested  election  cases. 

§  67.  Appeals  in  probate  proceedings  and  contested  election  eases  shall 
be  given  preference  in  hearing  in  the  supreme  court,  and  be  placed  on  the 
calendar  in  the  order  of  their  date  of  issue,  next  after  cases  in  which 
the  people  of  the  state  are  parties. 

Legislation  |  57.  1.  Added  by  Stats.  1887,  p.  82,  and  then  read:  "Appeals 
in  probate  proceedings  shall  be  given  preference  in  hearing  in  the  supreme  court, 
and  be  placed  on  the  calendar  in  the  order  of  their  date  of  issue,  n^t  after 
cases  in  which  the  people  of  the  state  are  parties."  2.  Amended  by  Stafs.  1908, 
p.  69.     The  original  8  57  related  to  jurisdiction  of  district  courts. 

Citations.     Cal.  45/243;  47/605;  49/467;    184/612. 

§  68.     [Belated  to  terms  of  court  in  first  district.] 

Legislation  §  68.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1873-74,  p.  397.  8.  Amended  by  Code  Amdts.  1875-76,  p.  88.  4.  Repealed 
by  Code  Amdts.  1880,  p.  21,  in  amending  Part  I. 

§  69.     [Belated  to  terms  of  court  in  second  district.] 

Legislation  6  69.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdti. 
1875-76,  p.  83.     8.  Repealed  by  Code  Amdts.  1880,  p.  21,  in  amending  Part  L 

§  60.     [Belated  to  terms  of  court  in  third  district.] 

Legislation  §60.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1877-78,  p.  98.     8.  Repealed  by  Code  Amdts.  1880,  p.  21,  in  amending  Part  I. 
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§  61.     [Belated  to  terms  of  eonrt  in  fourth  district.] 

LeglBlatlon  §  61.     1.  Sn«eted  M»reh  11,  1872.     2.  Repealed  bj  Code  Amdtii. 
1880,  p.  21,  in  amending  Part  I. 
CiUttons.     Cal.  71/397. 

S  62.     [Belated  to  terms  of  court  in  fifth  district.] 

LeglsUtlon  §  62.     1.  Enaeted  March  11,  1872.     2.  Repealed  hj  Code  Amdts. 
1880,  p.  21,  in  amending  Part  I. 

§  63.     [Belated  to  terms  of  court  in  sixth  district.] 

Lesialation  9  63.     1.  Enaeted  Mareh  11,  1872.     2.  Repealed  by  Oode  Amdte. 
1880,  p.  21,  in  amending  Part  I. 

§  64.     [Belated  to  terms  of  court  in  seventh  district.] 

liBgiilatlon  i  64.     1.  Enacted  Mareh  11,  1872.     2.  Amended  by  Oode  Amdts. 
187&-76,  p.  84.     8.  Repealed  by  Oode  Amdta.  1880,  p.  21,  in  amending  Part  L 


CHAPTBB  IV. 
Superior  Oourta. 

i  66.     Jndgea  and  elections. 

i  66.     Counties  having  tf«ro  or  more  Judges. 

9  67.     Superior  court  of  the  city  and  county  of  San  Franelseo. 

I  67a.  Superior  court  of  Los  Angeles  County. 

I  67b.  Extra  sessions  of  the  superior  oourt. 

8  68.     Terms  of  office. 

f  60.  Computation  of  years  of  office. 

1 70.  Vacancies. 

f  71.  Superior  courts,  by  Judges  of  other  counties. 

I  72.  Judges  pro  tempore. 

i  78.  Sessions. 

I  74.  Adjournments. 

I  76.  Jurisdiction  of  two  kinds. 

i  76.  Original  Jurisdiction. 

9  77.  Appellate  Jurisdiction. 

i  78.     Process.  * 

I  70.     Transfer  of  books,  papers,  and  actions. 

Judges  and  Sections. 

§65.  There  shall  be  in  each  of  the  organized  counties,  or  cities  and 
counties  of  the  state,  a  superior  court,  for  each  of  which  one  judge,  and 
for  some  of  which  two  or  more  judges,  as  hereinafter  in  subsequent  sec- 
tions specially  provided,  shall  be  elected  by  the  qualified  electors  of  the 
county,  or  city  and  county,  at  the  general  state  elections,  next  preced- 
ing the  expiration  of  the  terms  of  office  of  their  predecessors  respec- 
tively; provided,  that  in  and  for  the  counties  of  Yuba  and  Sutter  com- 
bined, only  one  superior  judge  shall  be  elected,  who  shall  hold  the  su- 
perior courts  of  both  said  counties,  and  in  accordance  with  such  rules 
for  the  dispatch  of  business  in  both  said  counties  as  he  may  adopt. 
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LegiiUtloii  §66.  1.  Added  by  Code  AmdU.  1880,  p.  20.  to  conform  to  Const. 
1879.  The  original  9  65  wag  included  in  original  oode  chapter  iT,  S§  54-78, 
title  i,  which  fixed  the  terms,  etc.,  of  the  district  courts  in  the  seventeen  Jadieial 
districts  of  the  state,  and  was  repealed  by  Code  Amdts.  1880,  p.  21,  in  amend- 
ing Part  I.  2.  Repeal  hj  Stats.  1901,  p.  119;  anoonstitutional:  See  nota,  §6, 
ante. 

Number  of  superior  Judges:  See  Const.,  art.  vi,  S  6. 

Jurisdiction  of  superior  courts:  See  post,  SS  75-78. 

Acts  increasing  and  reducing  number  of  judges  in  Tarious  counties:  See  post. 
Appendix,  tit.  "Courts." 

Separate  judges  for  Sutter  and  Tuba:  See  StaU.  1897,  p.  48. 

Connties  hftvlng  two  or  more  judges. 

§66.  In  each  of  the  counties  of  Alameda,  Los  Angeles,  Sacramento, 
San  Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected  two  judges 
of  the  superior  court;  and  in  each  of  said  counties,  and  in  any  county, 
or  city  and  county,  other  than  the  city  and  county  of  San  Francisco,  in 
which  there  shall  be  more  than  one  judge  of  the  superior  court,  the 
judges  of  such  court  may  hold  as  many  sessions  of  said  court  at  the 
same  time  as  there  are  judges  thereof,  and  shall  apportion  the  business 
among  themselves  as  equally  as  may  be. 

Ziegislation  §  66.  l.  Added  by  Code  Amdts.  1880,  p.  26,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  |  6,  ante. 
See  Legislation  S  65,  ante,  for  repeal  of  original  S  66. 

Number  of  superior  judges:  See  Const.,  art.  vi,  99  6i  7. 

Acts  increasing  and  reducing  number  of  judges  in  Tailous  coubIIm:  See  post. 
Appendix,  tit.  "Courts." 

Superior  court  of  tbe  city  and  county  of  San  Francisco. 

§67.  In  the  city  and  county  of  San  Francisco  there  shall  be  elected 
twelve  judges  of  the  superior  court,  any  one  or  more  of  whom  may 
hold  court;  and  there  may  be  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  presiding  judge,  who  may  at  any  time  be  removed 
and  another  chosen  in  his  place,  by  a  vote  of  any  seven  of  them.  The 
presiding  judge  shall  distribute  the  business  of  the  court  among  the 
judges  thereof,  and  pr^cribe  the  order  of  business.  The  judgments,  or- 
ders, and  proceedings  of  any  session  of  the  superior  court,  held  by  any 
one  or  more  of  the  judges  of  said  court,  shall  be  equally  effective  as  if 
all  the  judges  of  said  court  presided  at  such  session. 

Legislation  §  67.  1.  Added  by  Code  Amdts.  1880,  p.  26,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  9  Si  ftnte. 
See  Legislation  9  65,  ante,  for  repeal  of  original  9  67. 

Number  of  superior  judges:  See  Const.,  art.  vi,  9  6. 

Process:   Post,  9  78. 

Act  allowing  superior  judges  of  San  Francisco  to  appoint  secretary:  Bee  post. 
Appendix,  tit.  "Courts." 

Superior  court  of  Los  Angeles  County. 

§67a.  In  counties  of  the  second  class  there  shall  be  twelve  judges  of 
the  superior  court,  any  one  or  more  of  whom  may  hold  court,  and  there 
may  be  as  many  sessions  of  said  court  at  the  same  time  as  there  are 
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judges  tbereof.  Tlie  said  judges  shall  choose  from  their  own  namber 
a  presiding  judge,  who  may  at  any  time  be  removed  as  presiding  judge 
and  another  judge  chosen  in  his  place  by  a  vote  of  any  seven  of  theuL 
The  presiding  judge  shall  distribute  the  business  of  the  court  among  the 
judges  thereof,  and  prescribe  the  order  of  business  and  perform  such  other 
duties  aa  the  judges  of  the  said  court  may  by  rule  provide.  The  judg- 
ments, orders  and  proceedings  of  any  session  of  the  superior  court  held 
by  any  one  or  more  of  the  judges  of  said  court  shall  be  equally  as  effective 
as  if  all  the  said  judges  of  said  court  presided  as  [at]  such  session.  With- 
in thirty  days  after  this  act  becomes  a  law,  the  governor  shall  appoint 
three  additional  judges  of  the  superior  court  in  counties  of  the  second 
class  in  addition  to  the  nine  superior  court  judges  already  provided  for 
by  law  in  and  for  the  said  county  of  Los  Angeles,  state  of  California, 
who  shall  hold  office  until  the  first  Monday  after  the  first  day  of  Jan- 
uary, 1911.  At  the  next  general  election  to  be  held*  in  November,  A.  D. 
1910,  three  additional  judges  of  the  superior  court  shall  be  elected  in 
counties  of  the  second  class,  who  shall  be  successors  of  the  judges  ap- 
pointed hereunder  to  hold  office  for  the  term  prescribed  by  the  constitu- 
tion and  by  law.  The  salaries  of  said  additional  judges  shall  be  the  same 
in  amount  and  be  paid  in  the  same  manner  and  at  the  same  time  as  the 
salaries  of  the  other  judges  of  the  superior  court  of  Los  Angeles  County 
now  authorized  by  law. 

Iitglalatlon  1 67a.    Added  by  SUts.  1009»  p.  11. 

Extra  sessioiis  of  the  snperlor  court. 

§67b.  Whenever,  in  the  opinion  of  the  judge  or  a  majority  of  the 
judges  of  the  superior  court  of  any  county,  or  city  and  county,  the 
public  interests  so  justify  or  require,  one  or  more  sessions  of  said 
superior  court,  to  be  known  as  extra  sessions  of  said  superior  court, 
may  be  held  in  addition  to  and  at  the  same  time  as  the  sessions  of  said 
court  spoken  of  in  sections  numbered  sixty-six  and  sixty-seven  of  this 
code. 

Whenever  the  judge  or  a  majority  of  the  judges  of  the  superior  court 
of  any  county  or  city  and  county  shall  decide  that  an  extra  session  of 
said  court  shall  be  held,  said  judge  or  a  majority  of  said  judges  shall 
appoint  the  time  when  said  extra  session  shall  be  held,  but  no  extra 
session  of  any  superior  court  shall  continue  beyond  the  thirty-first  day 
of  December  of  the  year  in  which  such  session  is  established.  The 
judge  or  a  majority  of  the  judges  of  said  superior  court  shall  likewise 
appoint  a  place,  within  the  county  seat  of  said  county  or  city  and 
eonnty,  where  such  extra  session  of  said  court  shall  be  held,  and  shall 
have  the  same  power  and  authority  to  provide  a  place  for  holding  such 
extra  session  of  said  court  as  is  had  by  a  judge  of  a  superior  court  to 
provide  a  place  for  holding  a  session  of  a  superior  court. 

Whenever,  in  a  county  or  city  and  county  having  but  one  judge  of 
the  superior  court,  said  judge  shall  provide  for  an  extra  session  of  said 
court,  he  shall,  at  the  time  of  so  providing  or  from  time  to  time  during 
the  continuance  of  said  extra  session,  apportion  to  the  judge  who  may 
preside  over  said  extra  session  such  portion  of  the  business  of  said  court 
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as  he  may  desire,  and  at  the  close  of  such  extra  session  shall  order  sneh 
portions  of  said  Dusiness  so  apportioned  and  not  transacted  to  be  trans- 
ferred to  himself. 

Whenever,  in  any  county  or  city  and  county  having  more  than  one 
judge  of  the  superior  court,  a  majority  of  said  judges  shall  provide  for 
an  extra  session  of  said  court,  a  majority  of  said  judges,  at  the  time  of 
so  [providing  or  from  time  to  time  during  the  continuance  of  said  extra 
session,  shall  order  transferred  to  the  judge  who  may  preside  over  such 
extra  session  from  the  judges  to  whom  they  have  been  assigned  accord- 
ing to  law  or  the  rules  of  said  court,  such  portions  of  the  business  of 
said  court  as  they  may  select;  and,  at  the  close  of  such  extra  session 
shall  order  retransferred  to  the  judges  of  said  court  such  portions  of 
said  business  so  transferred  as  shall  not  have  been  transacted.  Except  as 
above  provided,  any  rules  of  any  superior  court  relating  to  the  transfer 
of  any  business  from  one  judge  of  said  court  to  another  shall  apply  to 
the  transfer  of  any  business  duly  assigned  to  the  judge  presiding  ovei* 
any  extra  session  from  said  judge  to  any  judge  of  said  court. 

Whenever  an  extra  session  of  the  superior  court  of  any  county  or  city 
and  county  has  been  provided  for,  the  judge  or  a  majority  of  the  judges 
of  said  superior  court  shall  invite  and  authorize  a  judge  of  the  superior 
court  of  some  other  county  or  city  and  county  to  hold  and  preside  over 
such  extra  session,  and  upon  such  invitation  and  authorization  sueh 
judge  may  so  serve. 

Upon  the  request  of  the  judge  or  a  majority  of  the  judges  of  the 
superior  court  of  any  county  or  city  and  county,  the  governor  of  the 
state  shall  designate  and  authorize,  to  hold  and  preside  over  such  extra 
session  of  the  superior  court  of  said  county  or  city  and  county,  a  judge 
of  the  superior  court  of  some  other  county  or  city  and  county;  and  upon 
such  designation  and  authorization  by  the  governor  such  judge  must  so 
serve. 

The  judgments,  orders,  and  proceedings  of  any  extra  session  of  any 
superior  court,  held  in  accordance  with  the  provisions  of  this  section, 
shall  be  equally  effective  as  if  any  or  all  of  the  judges  of  said  court 
presided  at  such  session.  Any  judge  or  any  number  of  the  judges  of 
any  superior  court  may  hold  and  preside  over  any  extra  session  of  said 
court,  with  or  without,  the  judge  designated  and  authorized  to  hold  and 
preside  over  said  session.  Any  judge  of  any  superior  court  may  perform 
in  connection  with  any  business  duly  assigned  to  the  judge  presiding 
over  any  extra  session  of  said  court  any  act  which  he  could  perform  in 
connection  with  any  business  assigned  to  any  other  judge  of  said  court. 
Any  judge,  holding  or  presiding  over  any  extra  session  of  a  superior 
court,  may  perform  in  chambers  or  in  court,  in  connection  with  any 
business  duly  assigned  to  him,  any  act  which  could  be  performed  by  any 
judge  of  said  court,  in  chambers  or  in  court,  in  connection  with  such 
business  if  duly  assigned  to  himself;  but  no  judge,  holding  or  presiding 
over  any  extra  session  of  any  superior  court,  shall  perform,  in  chambers 
or  in  court,  any  act  in  connection  with  any  business  that  has  not  been 
duly  assigned  to  him. 
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AU  proTisions  of  the  laws  of-  tliis  state  applying^  to  the  compensation 
of  a  judge  of  a  superior  court,  holding  the  superior  court  in  a  county 
other  ^han  his  home  county,  shall  apply  to  judges  holding  extra  sessions 
of  a  superior  court  in  any  county  other  than  his  home  county. 
Legidatton  §  67b.     Addad  by  StaU.  1909,  e.  670. 

TemiB  of  office. 

§68.  The  term  of  office  of  judges  of  the  superior  court  shall  be  six 
years  from  and  after  the  first  Monday  of  January  next  succeeding  their 
election;  provided,  that  the  twelve  judges  of  the  superior  court  elected 
in  the  city  and  county  of  San  Francisco  at  the  general  state  election  of 
eighteen  hundred  and  seventy-nine  shall  have  so  classified,  or  shall  so 
classify  themselves,  by  lot,  that  four  of  them  shall  go  out  of  office  at  the 
end  of  one  year,  four  of  them  at  the  end  of  three  years,  and  four  of 
them  at  the  end  of  five  years  from  the  first  Monday  of  January,  eigh- 
teen hundred  and  eighty;  and  the  entry  of  such  classification  shall  have 
been,  or  shall  be,  made  in  the  minutes  of  the  court,  signed  by  them,  and 
a  duplicate  thereof  filed  in  the  office  of  the  secretary  of  state;  and  pro- 
vided further,  that  all  the  other  superior  judges  elected  at  the  general 
state  election  of  eighteen  hundred  and  seventy-nine  shall  go  out  of 
office  at  the  end  of  ^Ye  years  from  the  first  Monday  of  January,  eighteen 
hundred  and  eighty. 

Ii«Sls]ation  §  68.  1.  Added  by  Code  Amdtf.  1880,  p.  27,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stati.  1901,  p.  119;  unconstitutional:  See  note,  S  5i  ante. 
See  Legislation  fi  66,  ante,  for  repeal  of  original  §  68. 

Tena  of  office:  See  Oonsfc.,  art.  vi,  }  6. 

CosqmtAtion  of  yean  of  office. 

§  69.  The  years  during  which  a  judge  of  a  superior  court  Is  to  hold 
office  are  to  be  computed  respectively  from  and  including  the  first  Mon- 
day of  January  of  any  one  year  to  and  excluding  the  first  Monday  of 
January  of  the  next  succeeding  year. 

Legislation  6  69.  1.  Added  by  Code  Amdts.  1880,  p.  27,  to  conform  to  OonsV. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  8  6,  ante. 
See  Iiegislation  (  65,  ante,  for  repeal  of  original  9  69. 

CiUtions.     Oal.  99/44. 

Oompntation  of  time:  See  Ctonst.,  art.  vi,  S  6.    See  S  41i  ante. 

Vacancies. 

§  70.  If  a  vacancy  occur  in  the  office  of  judge  of  a  superior  court,  the 
governor  shall  appoint  an  eligible  person  to  hold  the  office  until  the  elec- 
tion and  qualification  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and  the  judge  so 
elected  shall  hold  office  for  the  remainder  of  the  unexpired  term. 

Iiegislation  §  70.  1.  Added  by  Code  Amdts.  1880,  p.  27,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  S  6,  ante. 
See  Legislation  §  65,  ante,  for  repeal  of  original*  9  70. 

Vacancy,  lllUng:  See  Const.,  art.  vi,  §  6.     See  9  42,  ante. 

Vacancies  in  office,  and  mode  of  supplying:   See  Pol.  Code,  99  996  et  seq. 

Vacancy  does  not  affect  pending  proceedings:  See  post,  9  184. 
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Snperior  courts,  by  judges  of  other  counties. 

§71.  A  judge  of  any  superior  court  may  hold  the  superior  court  In 
any  county,  at  the  request  of  the  judge  or  judges  of  the  superior  court 
thereof,  and,  upon  the  request  of  the  governor,  it  shall  be  his  duty  to  do 
so;  and  in  either  case  the  judge  holding  the  court  shall  have  the  same 
power  as  a  judge  thereof. 

Legislation  §  71.  1.  Added  by  Code  Amdts.  1880,  p.  27,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  8  &•  ante. 
See  Legislation   {  65,  ante,  for  repeal  of  original  9  71. 

Citations.  Cal.  56/829;  75/221;  87/397;  97/177;  126/620.  App.  6/771, 
778. 

Sitting  for  another  Jndge:  See  Const.,  art.  ri,  9  8.    See  post,  9  100. 

Judges  pro  tempore. 

§  72.  Any  cause  in  a  superior  court  may  be  tried  by  a  judge  pro  tem- 
pore, who  must  be  a  member  of  the  bar  admitted  to  practice  before  the 
supreme  court,  agreed  upon  in  writing  by  the  parties  litigant,  or  their 
attorneys  of  record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  have  the  same  effect  as  if 
he  were  a  judge  of  such  court.  A  judge  pro  tempore  shall,  before  en- 
tering upon  his  duties  in  any  cause,  take  and  subscribe  the  following  oath 
or  affirmation:  "I  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that 
I  will  support  the  constitution  of  the  United  States  and  the  constitution 
of  the  state  of  California,  and  that  I  will  faithfully  discharge  the  duties 

of  the  office  of  judge  pro  tempore  in  the  cause  wherein is  plaintiff, 

and is  defendant,  according  to  the  best  of  my  ability." 

Legislation  S  72.  1.  Added  by  Code  Amdts.  1880,  p.  27,  to  conform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  9  5,  ante. 
See  Legislation    9  65,  ante,  for  repeal  of  original  9  72. 

Judge  pro  tempore:  Const.,  art.  yi,  9  8. 

Superior  jndge  must  be  admitted  before  supreme  eonrt:  See  post,  1 157. 

Sessions. 

§  73.  The  superior  courts  shall  be  always  open  (legal  holidays  and 
non-judicial  days  excepted),  and  they  shall  hold  their  sessions  at  the 
county  seats  of  the  several  counties,  or  cities  and  counties,  respectively. 
They  shall  hold  regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions  at  such  other 
times  as  may  be  prescribed  bv  the  judge  or  judges  thereof;  provided, 
that  in  the  city  and  county  of  San  Francisco  the  presiding  judge  shall 
prescribe  the  times  of  holding  such  special  sessions. 

Legislation  §  73.  1.  Added  by  Code  Amdts.  1880,  p.  27,  to  eonform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  9  Si  ante. 
See  Legislation  9  65,  ante,  for  repeal  of  original  9  73. 

Citations.     Cal.  69/544;  119/616;  142/500;  152/547. 

Duties  of  snperior  Judges  generally:  See  Pol.  Code,  9  4184. 

Always  open:   See  Const.,  irt.  ri,  9  5;  post,  9  134. 

Holidays,  etc.:  See  ante,  9  10;  post,  99  184,  186. 
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A4)  OUT liiuants. 

§74.  Adjournments  from  day  to  day,  or  from  time  to  time,  are  to  be 
eonatraed  as  recesses  in  the  sessions,  and  shall  not  prevent  the  court 
from  sitting  at  any  time. 

Ii0glBlfttion  f  74.  1.  Added  by  Oode  Amdts.  1880,  p.  28,  to  eonform  to  Const. 
1879.  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitational :  See  note,  i  5,  ante. 
8m  li€gialation  S  05,  ante,  for  repeal  of  original  S  74. 

dtations.     Cal.  69/544,  645;   119/616;  142/500. 

Adjonmmentt  from  time  tb  time  men  recesses  In  the  sessions:  See  ante,  I  48. 

Jurisdiction  of  two  kinds. 
§75.     The  jurisdiction  of  the  superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

Legislation  §  76.  1.  Enacted  March  11,  1872,  as  i  84,  and  then  applied  to 
eounty  courts.  2.  Amended  by  Code  Amdts.  1880,  p.  28,  (1)  renumbering  tbe 
section  §  75,  and  (2)  changing  the  words  "this  court"  to  "the  superior  courts." 
8.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note,  I  6,  anta. 

Original  Jurisdiction. 
§7ft.    The  superior  courts  shall  have  original  jurisdiction: 

1.  In  all  cases  in  equity; 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is  not  capa- 
ble of  pecuniary  estimation; 

3.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real 
property,  or  the  legality  of  an^  tax,  impost,  assessment,  toll,  or  munici- 
pal flue,  and  in  all  other  cases  m  which  the  demand,  exclusive  of  interest 
or  the  value  of  the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings  in  in- 
solvency, of  actions  to  prevent  or  abate  a  nuisance,  of  all  matters  of  pro- 
bate, of  divorce  and  for  annulment  of  marriage,  and  of  all  such  special 
eases  and  proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of  misde- 
meanor not  otherwise  provided  for.  Said  courts  shall  have  the  power 
of  naturalization,  and  to  issue  papers  therefor.  Said  courts  and  their 
judges,  or  any  of  them,  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  quo  warranto,  and  of  habeas  corpus  on  petition 
by  or  on  behalf  of  any  person  in  actual  custody,  in  their  respective  coun- 
ties. Injunctions  and  writs  of  prohibition  may  be  issued  and  served  on 
legal  holidays  and  non- judicial  days. 

legislation  9  76.  1.  Added  by  Code  Amdts.  1880,  p.  28;  based  on  original  code 
if  67,  85,  defining  the  respectiTC  jurisdiction  of  the  district  courts  and  the 
county  courts  created  by  Oonst.  1849.  Original  code  §  57  read:  "The  jurisdic- 
tion of  the  district  courts  extends:  1.  To  all  civil  actions  for  relief  formerly 
giTcn  in  courts  of  equity:  2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation;  8.  To  all  civil  actions  (except  ac- 
«  tions  of  forcible  enCTy  and  detainer)  in  which  the  subject  of  litigation  is  capa- 
ble of  pecuniary  estimation,  which  inyolve  the  title  or  possession  of  real  estate. 
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or  the  legmllty  of  any  tax,  impoat,  aaaesament,  toll,  or  munleipal  flne,  or  in  whloh 
the  demand,  exclusive  of  interest,  or  the  valne  of  the  property  In  controversy, 
amounta  to  three  hundred  dollars;  4.  To  all  apeoial  proceedinga  not  within  the 
Juriadietion  of  the  county  and  probate  oourta,  aa  defined  in  this  code;  6.  To  the 
iaauance  of  writs  of  mandate,  review,  prohibition,  habeas  eorpna,  and  all  write 
necessary  to  the  exercise  of  ita  powers ;  6.  To  the  trial  of  all  indictments  for 
treason,  misprision  of  treason,  murder,  and  manslaughter."  Original  code  fi  85 
read:  "Its  original  Jurisdiction  extends:  1.  To  actiona  to  prevent  or  abate  a  nui- 
aance;  2.  To  actions  of  forcible  entry  and  detainer;  8.  To  proeeedinga  in  in- 
aolvency;  4.  To  all  special  cases  or  proceedings  in  which  the  law  giving  the 
remedy  or  authorizing  the  proeeedinga  confera  the  Juriadiction  upon  it;  6.  To 
the  issuance  of  writs  of  mandate,  review,  prohibition,  habeas  corpus,  and  all 
write  necessary  to  the  exercise  of  its  powers;  6.  To  inquire,  by  the  intervention 
of  a  grand  jury,  of  all  public  offenses  committed  or  triable  in  the  oounty;  7.  To 
the  trial  of  all  indictments,  except  for  treason,  misprision  of  treason,  murder,  and 
manslaughter."  2.  Repeal  by  Stats.  1901,  p.  119;  unconstitutional:  See  note. 
I  5,  ante.  The  original  |  78  related  to  the  duration  of  the  terms  of  the  district 
courts. 

Citations.  Oal.  54/150;  89/657,  659;  71/88;  88/478;  84/120;  87/282; 
188/154;  (subd.  8)  71/88;  86/461. 

Jurisdiction  of  superior  court:   See  Const.,  art.  vi,  i  5. 

Jurisdiction  in  eminent  domain:  See  poat,  S  1248. 

Venue  of  actioni:   59  892  et  aeq.,  poat. 

Kuisanc^:   {  781,  post. 

Act  conferring  upon  superior  Judges  powers  of  probata,  district,  and  eonnty 
Judges:  See  State.  1880,  p.  28  (Bancroft  ed.,  p.  115). 

Appellate  JnrlBdlctlon. 

§77.  The  superior  coarts  shall  have  appellate  jurisdiction  in  such 
eases  arising  in  justices'  and  other  inferior  courts  in  their  respective 
counties  as  may  be  prescribed  by  law. 

Legislation  g  77.  1.  Added  by  Code  Amdts.  1880,  p.  28,  to  conform  to  Const. 
1879.  Under  the  constitution  of  1849  (art.  vi.  {  6),  and  under  the  code  aa 
originally  adopted,  the  district  courts  had  no  appellate  jurisdiction.  The  county 
court  (Const.  1849,  art.  vi.  9  9)  had  Jurisdiction  of  appeals  in  casea  arising  in 
Justices'  courts,  and  by  §  86  of  the  original  code  it  was  given  Jurisdiction  in  all 
eases  arising  in  police  courts  under  authority  of  aaid  |  9  of  the  constitution 
granting  to  the  legislature  power  to  confer  juriadiction  on  county  eourta  in  aueh 
"special  cases,  as  the  legislature  may  prescribe."  2.  Repeal  by  Stats.  1901, 
p.  119;  unconstitutional:  See  note,  9  5,  ante.  The  original  g  77  related  to  tha 
adjournment  of  district  courts. 

Appellate  Jurisdiction:  See  Const.,  art.  vi,  9  5. 

Appeals  to  superior  court:  Bee  post,  9S  974-980. 

Process. 

§78.  The  process  of  the  superior  courts  shall  extend  to  all  parts  of 
the  state;  provided,  that  all  actions  for  the  recovery  of  the  possession  of, 
quieting  the  title  to^  or  for  the  enforcement  of  liens  upon  real  estate, 
shall  be  commenced  in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Legislation  9  78.  1.  Added  by  Code  Amdts.  1880,  p.  28.  2.  Repeal  by  Btats. 
1901,  p.  119;  unconstitutional:  See  note,  9  5,  ante.  The  original  9  78  provided 
for  the  entry  of  Judgmenta,  by  district  courts,  *'in  term  or  vacation.** 


justices'  courts.  §82 

CltotloiiB.     Cal.  186/686. 

^OMU  extends  to  aU  parte  of  iteto:  See  Conet.,  art.  tI,  |  S. 

Place  of  trial:  See  Conef..  art.  vi.  8  5;  aUo  {  892.  poet. 

Traiuf er  of  books,  papers,  and  actions. 

^7?r  ji^^  records,  bookB,  papers,  causes,  actions,  proceedings,  and  ap- 
peals lodged,  deposited,  or  pending  in  the  district  court  or  courts,  county 
court,  probate  court,  municipal  criminal  court,  or  municipal  court  of  ap- 
peals,  of,  in,  or  for  any  county,  or  city  and  county,  of  the  state,  abol- 
ished by  the  constitution,  are  transferred  to  the  superior  court  of  such 
county,  or  city  and  county,  which  has  the  same  power  and  jurisdiction 
over  them  as  if  they  had  been  in  the  first  instance  lodged,  deposited, 
Bled,  or  commenced  therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Leglalatloii  9  79.  1.  Added  by  Code  Amdte.  1880,  p.  28.  2.  Repeal  bj  SUta. 
1001,  p.  119;  uneonstitntional :  See  note,  {  5,  ante. 

Transfer  of  books,  papers,,  and  actions:  See  Const.,  art.  xx,  8  8;  ante,  88  66, 
66. 

Aet  eonferrlsg  upon  snperlor  court,  powers  of  district,  eonnty,  and  probate 
covrte:  See  Stats.  1880,  p.  28  (Bancroft  ed.,  p.  115). 

Act  transferring  to  superior  court  business,  records,  ete.,  of  courts  in  txlftenot 
"-  old  oonstttutlon:  See  State.  1880.  p.  2  (Bancroft  ed.,  p.  2). 


CHAPTEB  V. 
Justices'  Courts. 

Article  I.     JiiBtlcea'  Courts  in  Cities  and  Conntles.     88  82-100. 
n.     Jostices'  Courts  In  Townships.     88  103-109. 
III.     Justices  of  the  Peace  and  Justices'  Courts  in  QeneraL     68  110-119. 
Citations,  general,  to  diapter.     Cal.  114/882. 

ARTICLE  I. 
Justices'  Oonrts  In  Cities  and  Oonntles. 

I  82.  [Belated  to  county  courts.     Repealed.     88  88,  84.  Same.] 

8  85.  Justices'  courts  and  justices. 

8  86.  Justices'  clerk. 

8  87.  Sheriff  and  deputies. 

8  88.  Offices  and  office  hours. 

8  89.  Actions. 

§  90.  Reassignment  and  transfer  of  actions. 

8  91.  Payment  of  fees. 

8  92.  Certificates,  transcripts,  and  other  papers. 

I  98.  Justices'  docket. 

I  94.  Territorial  extent  of  jurisdiction. 

8  95.  Practice  and  rules. 

8  96.  Attorney.     Who  shall  not  act  as. 

8  97.  Salaries. 

8  98.  What  justices  successors  of  others. 

8  99.  [Relafed  to  probate  courts.     Repealed.     8  100.  Same.] 

§82.     [Related  to  coonty  courts.] 

Leglslatloii  182.     1.  Enacted  March  11,  1872.     2.  Repealed  by  Code  Amdta. 
1880,  p.  21,  in  amending  Part  I. 
Code  CiT.  Proc. — 8 
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§83.     [Related  to  county  courts.] 

LegiBlatlon  8  83.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Coda  Amdti. 
1880,  p.  21,  in  amending  Part  I. 

§  84.     [Related  to  county  courts.] 

LegislaUon  §  84.  l.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdta. 
1880,  p.  21,  in  amending  Part  I. 

Justices'  courts  and  justices. 

§85.  There  shall  be  in  every  city  and  county  of  more  than  one  hun- 
dred thousand  population,  a  justices*  court,  for  which  five  justices  of  the 
peace  shall  be  elected  by  the  qualified  electors  of  such  city  and  county 
at  the  general  state  election  next  preceding  the  expiration  of  the  terms 
of  ofiice  of  their  predecessors.  Any  one  of  said  justices  may  hold  court, 
and  there  may  be  as  many  sessions  of  said  court  at  the  same  time  as  there 
are  justices  thereof.  The  said  justices  shall  choose  one  of  their  number 
to  be  presiding  justice,  who  may  at  any  time  be  removed  and  another 
appointed  in  his  place  by  a  vote  of  a  majority  of  them;  provided,  that  in 
case  of  the  temporary  absence  or  disability  of  the  presiding  justice,  any 
one  of  the  other  justices,  to  be  designated  by  the  presiding  justice,  may 
act  as  presiding  justice  during  such  absence  or  disability. 

Legislation  8  86.  Added  by  Oode  Amdta.  1880,  p.  29.  The  original  8  85 
defined  the  original  jurisdiction  of  county  courts. 

Cltationi.     Oal.  52/223;  58/418,  414;  58/561;  114/882.     App.  5/681. 

Number  of  justices,  and  their  duties  and  powers:  See  Const.,  art.  vi,  9  11. 

Act  organizing  San  Francisco  justices'  court  (Stats.  1865-66,  p.  423;  amended 
by  Stats.  1869-70,  p.  56,  and  Stats.  1871-72,  p.  758)  governed  in  San  Fran- 
cisco before  1880.  * 

Justices'  courts:  Compare  §9  103,  110,  post. 

Act  providing  that  mayor  of  certain  dtlos  shall  not  act  as  Justice:  See  post. 
Appendix,  tit.  "Conrti." 

Justices'  clerk. 

§  86.  The  supervisors  of  such  city  and  county  shall  appoint  a  justices' 
clerk  on  the  written  nomination  and  recommendation  of  said  justices,  or 
a  majority  of  them,  who  shall  hold  office  for  two  years,  and  until  his  suc- 
cessor is  in  like  manner  appointed  and  qualified.  Said  justices'  clerk  shall 
take  the  constitutional  oath  of  office,  and  give  bond  in  the  sum  of  ten 
thousand  dollars  for  the  faithful  discharge  of  the  duties  of  his  office,  and 
in  the  same  manner  as  is  or  may  be  required  of  other  officers  of  such  city 
and  county.  A  new  or  additional  bond  may  be  required  by  the  super- 
visors of  such  city  and  county,  and  in  such  amount  as  may  be  fixed  by 
said  supervisors,  whenever  they  may  deem  it  necessary.  The  justices' 
clerk  shall  have  authority  to  appoint  two  deputy  clerks,  for  whose  acts 
he  shall  be  responsible  on  his  official  bond,  the  said  deputy  clerks  to  hold 
office  during  the  pleasure  of  said  clerk.  Said  justices'  clerk  and  deputy 
shall  have  authority  to  administer  oaths,  and  take  and  certify  affidavits  in 
any  action,  suit,  or  proceeding  in  said  justices'  court. 

Legislation  §  86.  Added  by  Code  Amdts.  1880,  p.  29.  The  original  §  86 
defined  the  appellate  jurisdiction  of  county  courts. 

Justices'  clerks  and  deputies  In  cities  and  counties  over  two  hundred  thousand, 
act  relating  to  appointment  of:   See  post.  Appendix,  tit.  "Justices  of  the  Peace." 
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Sheriff  and  deputies. 

§  87.  The  sheriff  of  snch  eity  and  eoanty  shall  be  ex  officio  an  officer  of 
said  conrt,  and  it  shall  be  his  dnty  to  serve  or  execute,  or  cause  to  be 
served  and  executed,  each  and  every  process,  writ,  or  order  that  may  be 
issued  by  said  justices'  court;  provided,  that  a  summons  issued  from  said 
court  may  be  served  and  returned  as  provided  in  section  eight  hundred 
and  forty-nine  of  this  code;  and  that  snbpcenas  may  be  issued  by  the  jus- 
tices' clerk  and  served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and  eighty-eight  of  this 
code.  The  said  sheriff  may  appoint,  in  addition  to  the  other  deputies 
allowed  by  law,  three  deputies,  whose  duty  it  shall  be  to  assist  said 
sheriff  in  serving  and  executing  the  process,  writs,  and  orders  of  the  said 
justice^'  court.  Said  deputies  shall  receive  a  salary  of  one  hundred  and 
twenty-five  dollars  per  month  each,  payable  monthly,  out  of  the  city  and 
county  treasury,  and  out  of  the  special  fee  fund,  after  being  first  allowed 
and  audited. as  other  demands  are  by  law  required  to  be  audited  and  al- 
lowed. One  of  said  deputies  shall  remain  in  attendance  during  the  ses- 
sions of  said  court,  and  at  such  other  times  as  the  said  court  or  the  pre- 
siding justice  thereof  may  order  and  direct,  for  the  purpose  of  attending 
to  such  duties  as  may  be  imposed  on  said  sheriff  or  said  deputies  as  herein 
provided,  or  required  by  law.  The  said  sheriff  shall  be  liable  on  his  offi- 
cial bona  for  the  faithful  performance  of  all  duties  required  of  him,  or 
any  of  his  said  deputies. 

Legislation  8  87.     Added   by   Code    Amdta.    1880,   p.    80.     The   original  ft  87 
defined  prestiinptions  In  fayor  of  judgmentt  of  ooanty  courts. 
Bharlff  generally:  Bee  Pol.  Code,  S9  ^175  et  leq. 

Offices  and  office  boms. 

§88.  The  supervisors  of  such  city  and  county  shall  provide,  In  some 
convenient  locality  in  the  city  and  county,  a  suitable  office,  or  suite  of 
offices  for  said  presiding  justice,  justices'  clerk,  deputy  clerk,  and  deputy 
sheriff,  and  offices  suitable  for  holding  sessions  of  said  court,  and  separate 
from  one  another,  for  each  of  said  justices  of  the  peace,  together  with  at- 
tendants, furniture,  fuel,  lights,  and  stationery  sufficient  for  the  transac- 
tion of  business;  and  if  they  are  not  provided,  the  court  may  direct  the 
sheriff  to  provide  the  same,  and  the  expenses  incurred,  certified  by  the 
justices  to  be  correct,  shall  be  a  charge  against  the  city  and  county  trcas- 
nry,  and  paid  out  of  the  general  fund  thereof.  The  said  justices,  justices' 
clerk,  and  deputy  clerk,  shall  be  in  attendance  at  their  respective  offices 
for  the  dispatch  of  official  business,  daily,  from  the  hour  of  eight  o'clock 
a.  m.  until  five  o'clock  p.  m. 

Legislation  8  88.     Added  by  Code  Amdti.  1880,  p.  80.     The  original  §  88  pro- 
vided for  terms  of  eounty  eourte  in  the  seyeral  counties. 
Citations.     Cal.  48/90;  162/70. 

Acticms. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city  and  county  whereof 
jnstiees  of  the  peace  or  justices'  courts  have  jurisdiction,  except  those 
eases  of  concurrent  jurisdiction  that  may  be  commenced  in  some  other 
court,  shall  be  entitled  "In  the  Justices'  Court  of  the  City  and  County  of 
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prosecnted  in  said  justices'  court,  which  shall  be  always  open.  The  ori- 
ginal process  shall  be  returnable,  and  the  parties  summoned  required  to 
appear  before  the  presiding  justice,  or  before  one  of  the  other  justices  of 
the  peace,  to  be  designated  by  the  presiding  justice,  at  his  office;  but  all 
complaints,  answers,  and  other  pleadings  and  papers,  required  to  be  filed» 
shall  be  filed,  and  a  record  of  all  such  actions,  suits,  and  proceedings 
made  and  kept  in  the  clerk's  office  aforesaid;  and  the  presiding  justice, 
and  each  of  the  other  justices  shall  have  power,  jurisdiction,  and  authority 
to  hear,  try,  and  determine  any  action,  suit,  or  proceeding  so  commenced, 
and  which  shall  have  been  made  returnable  before  him,  or  may  be  as- 
signed or  transferred  to  him,  or  any  motion,  application,  or  issue  therein 
(subject  to  the  constitutional  right  of  trial  by  jury),  and  to  make  any 
necessary  and  proper  orders  therein. 

Legislation  §  89.     Added    by    Code    Amdts.    1880,    p.    80.     The    origlnAl  1 89 
declared  county  courts  always  open  for  certain  purposes. 
Ooncnrrent  Jurisdiction:  Bee  post,  9  118. 
Jurisdiction  of  Justice's  court:  See  post,  IS  112  et  seq. 

Beassignment  and  transfer  of  actions. 

§90.  In  case  of  sickness  or  disability  or  absence  of  a  justice  of  the 
peace  (on  the  return  of  a  summons  or  at  the  time  appointed  for  trial)  to 
whom  a  cause  has  been  assigned,  the  presiding  justice  shall  reassign  the 
cause  to  some  other  justice,  who  shall  proceed  with  the  trial  and  disposi- 
tion of  said  cause  in  the  same  manner  as  if  originally  assigned  to  him; 
and  if,  at  any  time  before  the  trial  of  a  cause  or  matter  returnable  or 
pending  before  any  of  said  justices,  either  party  shall  object  to  having 
the  cause  or  matter  tried  before  such  justice,  on  the  ground  that  such  jus- 
tice is  a  material  witness  for  either  party,  or  on  the  ground  of  the  inter- 
est, prejudice,  or  bias  of  such  justice,  and  such  objection  be  made  to 
appear  in  the  manner  prescribed  by  section  eight  hundred  and  thirty-three 
of  this  code,  the  said  justice  shall  suspend  proceedings,  and  the  presiding 
justice,  on  motion  and  production  before  him  of  the  affidavit  and  proofs, 
shall  order  the  transfer  of  the  cause  or  matter  for  trial  before  some  other 
justice,  to  be  designated  by  him.  The  presiding  justice  may,  in  like  man- 
ner, assign  or  transfer  any  contested  motion,  application,  or  issue  in  law, 
arising  in  any  cause  returnable  or  pending  oefore  him  or  any  other  jus- 
tice, to  some  other  justice;  and  Ine  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  aforesaid  assigned  or 
transferred,  shall  have  power,  jurisdiction,  and  authority  to  hear,  try,  and 
determine  the  same  accordingly. 

Legislation  §  90.     Added  by  Code  Amdts.  1880,  p.  81.     The  original  I  90  pro- 
vided for  place  of  holding  county  courts. 

Payment  of  fees. 

§  91.  All  legal  process  of  every  kind  in  actions,  suits,  or  proceedings  in 
said  justices'  court,  for  the  issue  or  service  of  which  any  fee  is  or  may  be 
allowed  by  law,  shall  be  issued  by  the  said  justices'  clerk  upon  the  order 
of  the  presiding  justice,  or  upop  the  order  of  one  of  the  justices  of  the 
peace,  acting  as  presiding  justice,  as  in  this  article  provided;  and  the  fees 
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for  issnanee  and  serviee  of  all  such  process,  and  all  other  fees  which  are 
allowed  by  law  for  any  official  services  of  justices,  justices'  clerk,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the  hands  of  said  clerk, 
and  be  by  him  daily,  or  weekly,  or  monthly,  as  the  supervisors  may  re- 

Suire,  and  before  his  salary  shall  be  allowed,  accounted  for  in  detail,  nn- 
er  oath,  and  paid  into  the  treasury  of  such  city  and  county  as  part  of 
the  special  fee  fund  thereof;  provided,  that  such  payment  in  advance  shall 
not  be  exacted  from  parties  who  may  prove  to  the  satisfaction  of  the  pre- 
siding justice  that  they  have  a  good  cause  of  action,  and  that  they  are 
not  of  sufficient  pecuniary  ability  to  pay  the  legal  fees;  and  no  judgment 
shall  be  rendered  in  any  action  before  said  justices'  court,  or  any  of  said 
justices,  until  the  fees  allowed  therefor,  and  all  fees  for  previous  services 
therein,  which  are  destined  to  be  paid  into  the  treasury,  shall  have  been 
paid,  except  in  cases  of  poor  persons,  as  hereinbefore  provided. 

I«eglslation  §  91.     1.  Added  by  Code  Amdti.  1880,  p.  81.     2.  Amendmeai  hf 
8taU.  1901,  p.  119;  nnoonBtitutional:   See  note,  S  5|  ante. 
Ottations.     Cal.  107/118;  115/552;  126/29. 
Fms:  See  Const.,  art.  ti,  8  15. 

Oertiflcates,  transcripts,  and  other  papers. 

§  92.  Cases  which  by  the  provisions  of  law  are  required  to  be  certified 
to  the  superior  court,  by  reason  of  involving  the  question  of  title  or  pos- 
session of  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  shall  be  so  certified  by  the  presiding  justice  and 
jastiees'  clerk;  and  for  that  purpose,  if  such  question  shall  arise  on  the 
trial,  while  the  ease  is  pending  before  one  of  the  other  justices,  such  jus- 
tice shall  certify  the  same  to  the  presiding  justice.  All  abstracts  and 
transcripts  of  judgments  and  proceedings  in  said  court,  or  in  any  of  the 
dockets  or  registers  of  or  deposited  in  said  court,  shall  be  given  and  certi- 
fied from  any  of  such  dockets  or  registers,  and  signed  by  the  presiding 
justice  and  clerk,  and  shall  have  the  same  force  and  effect  as  abstracts 
and  tranacripts  of  justices  of  the  peace  in  other  cases.  Appeals  from 
judgments  rendered  in  said  court  shall  be  taken  and  perfected  in  the 
manner  prescribed  by  law;  but  the  notice  of  appeal,  and  all  the  papers  re- 
quired to  be  filed  to  perfect  it,  shall  be  filed  with  the  justices'  clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who  tried  the  cause. 
Sureties  on  appeal,  or  on  any  bond,  or  undertaking  given  in  any  cause  or 
proceeding  in  said  court,  when  required  to  justify,  may  justify  before  any 
one  of  the  justices. 

Legislation  9  92.     Added  by  Code  Arndt's.  1880,  p.  82. 

Transfer  to  inperlor  court:  See  post,  9  888. 

Appeals:  See  post,  ft 8  974  et  aeq. 

Justices'  docket. 

§  93.  In  a  suitable  book,  strongly  bound,  the  justices'  clerk  shall  keep 
a  permanent  record  of  all  actions,  proceedings,  and  judgments  commenced, 
had,  or  rendered  in  said  justices'  court,  which  book  shall  be  a  public 
record,  and  be  known  as  the  "justices'  docket,"  in  which  docket  the  clerk 
shall  make  the  same  entries  as  are  provided  for  in  section  nine  hundred 
and  eleven  of  this  code,  and  which  said  docket  and  entries  therein  shall 
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have  the  same  force  and  eflfect  acr  is  provided  by  law  in  reference  to 
dockets  of  justices  of  the  peace.  To  enable  the  clerk  to  make  up  such 
docket,  each  of  the  justices  shall  keep  minutes  of  his  proceedings  in  every 
cause  returnable  before  or  assigned  or  transferred  to  him  for  trial  or  hear- 
ing; and  upon  judgment  or  other  disposition  of  a  cause,  such  justice  shall 
immediately  certify  and  return  the  said  minutes,  together  with  all  plead- 
ings and  papers  in  said  cause,  to  the  clerk's  office,  who  shall  immediately 
thereupon  file  the  same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 

Legislation  |  93.     Added  by  Coda  Amdts.  1880,  p.  82. 

CiUUons.     Cal.  115/86.     App.  5/187. 

Docket.     Generally:  Poit,  9S  911  et  seq.    EiTeel  of:  Poet,  |  013. 

Territorial  extent  of  Jurisdiction. 

§94.  The  jurisdiction  of  the  justices'  court  of  such  city  and  county 
extends  to  the  limits  of  the  city  and  county,  and  its  process  may  be 
served  in  any  part  thereof. 

Legislation  §  94.     Added  by  Code  Amdts.  1880,  p.  82.    The  original  i  94  pro- 
vided that  a  probate  court  mast  be  held  in  each  oounty. 
Jnriidiction:  Post,  Si  112  et  seq.,  925. 
Prooess,  where  nms:  See  post,  fi  106. 

Practice  and  rules. 

§95.  The  justices'  court  and  the  justices  of  the  peace  of  every  such 
city  and  county  shall  be  governed  in  their  proceedings  by  the  provisions 
of  law  regulating  proceedings  before  justices  of  the  peace,  so  far  as  such 
provisions  are  not  altered  or  modified  in  this  article,  and  the  same  are  or 
can  be  made  applicable  in  the  several  cases  arising  before  them.  The 
justices'  courts  of  such  city  and  county  shall  have  power  to  make  rules 
not  inconsistent  with  the  constitution  and  laws  for  the  government  of 
such  justices'  court  and  the  officers  thereof;  but  such  rules  shall  not  be  in 
force  until  thirty  days  after  their  publication;  and  no  rules  shall  be  made 
imposing  any  tax  or  charge  on  any  legal  proceeding,  or  giving  any  allow- 
ance to  any  justice  or  officer  for  services. 

Legislation  §  95.  Added  by  Code  Amdts.  1880,  p.  82.  The  original  S  95  pro- 
vided that  county  judge  should  be  probate  judge,  except  in  the  city  and  county 
of  San  Francisco. 

Citations.     Cal.  107/118. 

Provisions  applicable:  See  post,  SS  832-926. 

Bnles  of  courts  generally:   See  post,  S  129. 

Attorney.     Who  shall  not  act  a& 

§  96.  It  shall  not  be  lawful  for  any  justice  of  the  peace,  justices'  clerk, 
or  sheriff  of  any  such  city  and  county,  or  any  of  their  deputies,  to  appear 
or  advocate,  or  in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand,  account,  or 
claim  pending,  or  to  be  sued  or  prosecuted  before  said  court  or  justices, 
or  either  of  them;  nor  shall  any  person  other  than  an  attorney  at  law, 
duly  admitted  to  practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceeding  before  said 
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JQBtiees*  eonrt,  or  any  of  said  justices,  unless  he  produce  a  sufficient  power 
of  attorney  to  that  effect,  duly  executed  and  acknowledged  before  some 
officer  authorized  by  law  to  take  acknowledgments  of  deeds,  which  power 
of  attorney,  or  a  copy  thereof,  duly  certified  by  on«  of  the  justices  (who. 
on  inspection  of  the  original,  and  being  satisfied  of  its  genuineness,  shall 
certify  such  copy),  shall  be  filed  among  the  papers  in  such  cause  or  pro- 
ceeding. 

Legislation  §  96.     Added  by  Cods  Amdts.  1880,  p.  88.  Th«  original  S  98  pro- 
Tided  for  the  election  of  a  probate  judge  in  the  city  and  county  of  San  Francisco. 
Judicial  ofllcors*  dlsqaaliflcations:  Post,  S§  170-172. 

Salaries. 

§  97.  The  justices  of  the  peace  shall  receive  for  their  official  services 
the  following  salaries,  and  no  other  or  further  compensation,  payable 
monthly^  out  of  the  city  and  county  treasury,  after  being  first  allowed 
and  audited  as  other  similar  demands  are  by  law  required  to  be  allowed 
and  audited:  To  each  of  the  justices  of  the  peace  thirty-six  hundred  dol- 
lars per  annum. 

LeglsUtlon  6  97.  1.  Added  by  Code  Amdts.  1880.  p.  88.  and  then  read:  "The 
justices  of  the  peace,  and  justices'  clerk,  and  his  deputy,  shall  receive  for  their 
official  services  the  following  salaries,  and  no  other  or  further  compensation,  pay- 
able monthly,  out  of  the  city  and  county  treasury,  and  out  of  the  special  fee 
fond  thereof,  after  being  first  allowed  and  audited  as  other  similar  demands  are 
by  law  required  to  be  allowed  and  audited:  To  the  presiding  justice,  twenty- 
■even  hundred  dollars  per  annum;  Xo  the  other  justices  of  the  peace  and  thA 
Justicea'  clerk,  each,  twenty-four  hundred  dollars  per  annum;  to  the  deputy  of 
the  justices'  clerk,  twelve  hundred  dollars  per  annum."  2.  Amended  by  Stats. 
1905,  p.  9.     The  original  f  97  defined  the  jurisdiction  of  probate  courts. 

Citations.     Cal.  56/566. 

Wliat  justices  successors  of  others. 

§  98.  The  justices  of  the  peace  elected  in  any  such  city  and  county  at 
the  general  election  of  eighteen  hundred  and  seventy-nine,  or  persons  ap- 
pointed to  fill  their  places,  are  successors  of  the  justices  of  the  peace  of 
saeh  city  and  county  who  held  office  at  the  time  of  such  election;  and  all 
records,  registers,  dockets,  books,  papers,  causes,  actions,  and  proceedings 
lodged,  deposited,  or  pending  before  the  justices'  court,  or  any  justice  of 
any  such  city  and  county,  are  transferred  to  the  justices'  court  of  such 
city  and  county,  herein  provided  for,  which  shall  have  the  same  power 
and  jurisdiction  over  them  as  if  they  had  been  in  the  first  instauce  lodged, 
deposited^  filed,  or  commenced  therein. 

IiSglslatlon  S  98.     Added  by  Code  Amdts.  1880,  p.  88.     The  original  9  98  de- 
fined presumptions  in  favor  of  judgments  of  probate  courts. 
Citations.     Cal.  68/80. 

Similar  provisions.     Supreme   court:  Ante,  S  55.     Superior   court:  Ante,  9  79. 
What  justices  successors  of  others:  See  post,  9  107. 

§99.     [Belated  to  terms  of  probate  courts.] 

LeglBlation  f  99.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdts. 
1S80,  p.  21,  in  amending  Part  I. 
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§  100.     [Belated  to  places  of  holding  probate  courts.] 

Leglilation  g  100.     1.  Enacted  March  11,  1872.     2.  Bepealod  by  Code  Amdta. 
1880,  p.  21,  in  amending  Part  I. 

ARTICLE  II. 

Tttstlces'  Courti  in  Townships. 

f  108.       Jastices'  courts  and  Justices.     Number  in  townships.     Election  of  iostiees. 

Number  in  cities.     Qualifications.     Salaries. 
8  108H.  Clerks  in  cities  of  the  third  class. 

5  104.       Courts,  where  held. 

8  105.       What  justice  may  hold  court  for  another. 

6  106.       Territorial  extent  of  civil  jurisdiction. 
8  107.       What  justices  successors  of  others. 

8  108.       [Related  to  municipal  criminal  court  of  San  Franciseo.     Repealed.     8  100. 
Same.] 

Justices'  courts  and  Justices.  Number  In  townsbips.  Election  of  Jus- 
tices. Number  in  cities.  Qualifications.  Salaries. 
§  103.  There  shall  be  at  least  one  justices'  court  in  each  of  the  town- 
ships of  the  state,  for  which  one  justice  of  the  peace  must  be  elected  by 
the  qualified  electors  of  the  township,  at  the  general  state  election  next 
preceding  the  expiration  of  the  term  of  office  of  his  predecessor.  In  any 
county  where  in  the  opinion  of  the  board  of  supervisors  the  public  eon- 
venience  requires  it,  the  said  board  may,  by  order,  provide  that  two  jus- 
tices' courts  may  be  established  in  any  township,  designating  the  same  in 
such  order;  and,  in  such  case,  one  justice  of  the  peace  must  be  elected  in 
the  manner  herein  provided  for  each  of  said  courts.  In  every  city  or 
town  of  the  third  and  the  fourth  class  there  must  be  one  justice  of  the 
peace,  and  in  every  city  or  town  of  the  first  and  one  half  class  there  must 
be  four  justices  of  the  peace,  and  in  every  city  or  town  of  the  second  class 
there  must  be  two  justices  of  the  peace,  to  be  elected  in  like  manner  by 
the  electors  of  such  cities  or  towns  respectively;  and  such  justices  of  the 
peace  of  cities  or  towns  shall  have  the  same  jurisdiction,  civil  and  crim- 
inal, as  justices  of  the  peace  of  townships,  and  township  justices'  courts. 
Said  justices  of  the  peace  of  cities,  and  justices'  courts  of  cities  shall 
also  have  jurisdiction  of  all  proceedings  for  the  violation  of  any  ordi- 
nance of  any  city  in  which  courts  are  established,  both  civil  and  crim- 
inal, and  of  all  actions  for  the  collection  of  any  license  required  by  any 
ordinance  of  any  such  city  or  town,  and  generally  exercise  all  powers, 
duties  and  jurisdiction,  civil  and  criminal,  of  police  judges,  judges 
of  the  police  court,  recorder's  court  or  mayor's  court,  within  such  city. 
No  person  is  eligible  to  the  office  of  justice  of  the  peace  in  any  city 
or  town  of  the  first,  first  and  one  half,  second  or  third  class,  who  has 
not  been  admitted  to  practice  law  in  a  court  of  record;  and  no  justice  of 
the  peace  is  permitted  to  practice  law  before  another  justice  of  the 
peace  in  the  city,  town  or  county  in  which  he  resides,  or  to  have  a  part- 
ner engaged  in  the  practice  of  law  in  any  justices'  court  in  such  city, 
town  or  county.  Every  city  justice  of  the  peace  in  any  city. or  town  of 
the  fourth  class  shall  receive  a  salary  of  fifteen  hundred  dollars  per 
annum,  and  every  city  justice  of  the  peace  in  any  city  or  town  of  the 
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third  class  shall  receive  a  salary  of  two  thousand  dollars  per  annam,  and 
ererj  citj  justice  of  the  peace  in  any  city  or  town  of  the  first  and  one 
half  class  shall  receive  a  salary  of  three  thousand  dollars  per  annum  and 
every  city  justice  of  the  peace  in  any  city  or  town  of  the  second  class 
shall  receive  a  salary  of  thirty -six  hundred  dollars  per  annum;  and  each 
justice  of  the  peace  shall  be  provided  by  the  city  or  town  authorities 
with  a  suitable  office  in  which  to  hold  his  court.  Where  the  compensa- 
tion of  the  justice  of  the  peace  of  any  city  or  town  is  by  salary  it  shall 
be  paid  by  warrants  drawn  each  month  upon  the  salary  fund,  or,  if  there 
be  no  salary  fund,  then  upon  the  general  fund,  of  such  city  or  town; 
sneh  warrants  to  be  audited  and  paid  as  salaries  of  other  city  officials. 
All  fees  which  are  chargeable  by  law  for  services  rendered  by  such  city 
justice  of  the  peace  in  cities  or  towns  aforesaid  shall  be  by  them,  re- 
spectively, collected,  and  on  the  first  Monday  of  each  month  every  such 
city  or  town  justice  of  the  peace  shall  make  a  report,  under  oath,  to 
the  city  or  town  treasurer,  of  the  amount  of  fees  so  by  him  collected, 
and  pay  the  amount  so  collected  into  the  city  or  town  treasury,  to  the 
credit  of  the  general  fund  thereof.  Said  salaries  shall  be  the  sole  com- 
pensation of  said  city  justices. 

LegiaUtion  0  lOS.  1.  Added  by  Code  Amdte.  1880,  p.  84,  and  then  read: 
"There  shftU  be  at  least  one  Jaetices*  eourt  in  each  of  the  townshipi  of  the 
state,  for  which  one  Justice  of  the  peace  shall  be  elected  by  the  qualified  electors 
of  i3i6  township,  at  the  general  state  election  next  preceding  the  expiration  of 
the  term  of  office  of  his  predecessor;  provided,  that  in  any  county  where,  in  the 
opinion  of  the  board  of  supervisors  the  publie  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  justices'  courts  may  be  established  in  any 
township,  designating  the  same  in  such  order,  and  in  such  case  one  justice  of  the 
peace  shall  be  elected  in  the  manner  herein  provided  for  each  of  such  courts.  In 
every  city  having  ten  thvusand  and  not  more  than  twenty  thousand  inhabitants 
there  shall  be  one  justice  of  the  peace,  and  in  every  citfy  having  twenty  thousand 
and  not  more  than  one  hundred  thousand  inhabitants  two  justices  of  the  peace. 
to  be  elected  in  like  manner  by  the  electors  of  such  cities  respectively.  No  per- 
son shall  be  eligible  to  the  office  of  justice  of  the  peace  in  any  city  having  over 
ten  thousand  inhabitants  who  has  not  been  admitted  to  practice  law  in  a  court 
of  record;  and  no  justice  of  the  peace  shall  be  permitted  to  practice  law  before 
any  other  justice  of  the  peace  in  the  city  or  county  in  which  he  resides,  or  to 
have  a  partner  engaged  in  the  practice  of  law  in  any  justices'  court  in  such  city 
or  eounty.  Every  justice  of  the  peace  in  any  city  having  over  ten  thousand  in- 
habitants shall  receive  an  annual  salary  of  two  thousand  dollars  per  annum,  and 
ahall  be  provided  by  the  city  authorities  with  a  suitable  office  in  which  to  hold 
hia  court.  All  fees  which  are  by  law  chargeable  for  services  rendered  by  such 
joatieea  of  the  peace  in  the  cities  aforesaid,  shall  be  by  them  respectively  col- 
lected, and  on  the  first  Monday  in  each  month  every  such  city  justice  of  the 
peaee  shall  make  report,  under  oath,  to  the  city  treasurer,  of  the  amount  of  fees 
■o  by  him  collected,  and  pay  the  amount  so  reported  into  the  city  treasury,  to 
the  credit  of  the  general  fund  thereof.'*  2.  Amended  by  St^ts.  1891,  p.  456, 
(1)  by  changing  the  second  sentence  to  read,  "In  every  city  having  fifteen  thou- 
•and  and  not  more  than  thirty-four  thousand  inhabitants,  there  shall  be  one  jus- 
tiee  of  the  peace,  a^d  in  every  city  having  thirty- four  thousand  and  not  more 
than  one  hundred  thousand  inhabitants,  two  justices  of  the  peace,  to  be  elected 
in  like  manner  by  the  electors  of  such  cities,  respectively;  and  such  justices  of 
the  peace  of  eities,  and  justice's  courts  of  cities,  shall  have  the  same  jurisdip- 
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tion,  elTil  And  criminal,  as  justices  of  the  peace  of  townships  and  township  Jus* 
tice's  courts";   and   (2)  by  changing  "ten  thousand  inhabitants,"  in  both  places 
where  subsequently  printed,  to  "fifteen  thousand  inhabitants."     8.  Amended   by 
Stats.  1899,  p.  88,  by  changing  the  section,  after  the  first  sentence,  to  read,  "In 
every  city  or  town  of  the  third  and  fourth  class  there  shall  be  one  justice  of  the 
peace,  and  in  every  city  or  town  of  the  second  class  there  shall  be  two  justices 
of  the  peace,  to  be  elected  in  like  manner  by  the  electors  of  such  cities,^  or 
towns,  respectively;  and  such  justices  of  the  peace  of  cities  or  ttowns,  and  jus- 
tices' courts  of  cities  or  towns,  shall  have  the  same  jurisdiction,  civil  and  crimi- 
nal, as  justices  of  the  peace  of  townships,  and  township  justices'  courts.     Said 
justices  of  the  peace  of  cities,  and  justices'  courts  of  cities,  shall  also  have  juris- 
diction of  all  proceedings  for  the  violation  of  any  ordinance  of  any  city  in  which 
courts  are  established,  both  civil  and  criminal,  and  of  all  actions  for  the  collec- 
tion of  any  license  required  by  any  ordinance  of  any  such  city  or  town.     No  per> 
son  shall  be  eligible  to  the  office  of  justice  of  the  peace  in  any  city  or  tbwn  of 
the  first,  second,  or  third  class  who  shall  not  have  been  admitted  to  practice  law 
in  a  court  of  record;  and  no  justice  of  the  peace  shall  be  permitted  to  practice 
law  before  another  justice  of  the  peace  in  the  city,  or  town,  and  county  in  which 
he  resides,  or  to  have  a  partner  engaged  in  the  practice  of  law  in  any  justice's 
court  in  such  city,  or  town,  and  county.     Every  city  justice  of  the  peace  in  any 
city  or  town  of  the  fourth  class  shall  receive  a  salary  of  fifteen  hundred  dollars 
per  annum,  and  every  city  justice  of  the  peace  in  any  cit'y  or  town  of  the  second 
or  third  class  shall  receive  a  salary  of  two  thousand  dollors  per  annum,  and  each 
justice  of  the  peace  shall  be  provided  by  the  city  or  town  authorities  with  a 
suitable  office  in  which  to  hold  his  court.     All  fees  which  are  chargeable  by  law 
for  services  rendered  by  such  city  justices  of  the  peace  in  the  cities  or  towns 
aforesaid  shall  be  by  them,  respectively,  collected;  and  on  the  first  Monday  of 
each  month  every  such  city  or  town  justice  of  the  peace  shall  make  a  report, 
under  oath,  to  the  city  or  town  treasurer,  of  the  amount  of  fees  so  by  him  col- 
lected, and  pay  the  amount  so  collected  into  the  city  or  town  treasury,  to  the 
credit  of  the  general  fund  thereof.     Said  salaries  shall  be  the  sole  compensation 
of  said   city  justices."     4.  Amended  by   Stats.    1901,   p.    100;    (1)    in   the  first 
sentence,   (a)   "shall"  is  changed  to  "must"  twice,  where  printed,   (b)   the  words 
"provided,   that"   are  stricken  out,   and  a  new  sentence  begun  with  the  words 
"In   any  county,"   (c)   the  words  "provided  that  two"  are  changed  to  "provide 
that  two";    (2)   in  the  second  sentence,    (a)    the  words   "the  third  and  fourth 
class  there  shall  be  one  justice"  are  changed  to  "the  third  and  the  fourth  class 
there  must  be  one  justice";    (b)   the  words  "the  second  class  there  shall  be  two 
justices"  are  changed  to  "the  first  and  one  half  and  the  second  class  there  must 
be   two  justices";    (8)   in   sentence  beginning   "Said  justices,"   after  the  words 
"such  city  or  town,"  there  is  added  the  clause,  "and  generally  exercise  all  pow- 
ers,  duties  and  jurisdiction,   civil  and  criminal,  of  police  judges,  judges  of  the 
police   court,   recorder's   court,   or  mayor's   court   within   such  city";    (4)   entire 
sentence  beginning  "No  person  shall"  is  changed  to  read,   "No  person  is  eligible 
to  the  office  of  justice  of  the  peace  in  any  city  or  town  of  the  first,  first  and 
one  half,  second  or  third  class  who  has  not  been  admitted  to  practice  law  in  a 
court  of  record;   and  no  justice  of  the  peace  is  permitted  to  practice  law  before 
another  justice  of  the  peace  in  the  city,  town  or  county  in  which  he  resides,  or 
to  have  a  partner  engaged  in  the  practice  of  law  in  any  justice's  court  in  suoh 
city,  town  or  county";    (5)  in  sentence  beginning  "Every  city  justice,"  the  last 
clause,   beginning  "and  each  justice,"   is  changed  to  read,  preceded  by  a  semi- 
colon, "and  every  city  justice  of  the  peace  in  any  city  or  town  of  the  second  or 
third  class  shall  receive  a  salary  of  two  thousand' dollars  per  annum;   and  every 
city  justice  of  the  peace  in  any  city  or  town  of  the  first  and  one  half  class  shall 
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x«e«!T«  m  salary  of  twenty-four  hundred  dollars  per  annum;  and  each  city  |ui- 
tiee  of  the  peace  shall  be  prorided  by  the  city  or  town  authorities  with  a  suit- 
Able  offiee  in  which  to  hold  his  court;  (6)  following  the  words  "his  court/'  a 
sew  sentence  is  added,  "Where  the  compensation  of  the  Justice  of  the  peace 
of  any  city  or  town  is  by  salary,  it  shall  be  paid  by  warrants  drawn  each  month 
upon  the  salary  fund,  or,  if  there  be  no  salary  fund,  then  upon  the  general  fund, 
of  such  city  or  town;  such  warrants  to  be  audited  and  paid  as  salaries  of  other 
city  officials."  5.  Amended  again  by  Stats.  1901,  p.  119  (code  commission 
amendment);  unoonstitutional :  See  note,  S  5,  ante.  6.  Amended  by  Stats.  1908, 
p.  210,  by  (1)  changing,  in  the  last  sentence,  the  words  "Said  salaries"  to  "Said 
salary,"  and  (2)  adding  the  proTiso,  at  the  end  of  the  section,  "provided,  that 
the  prorlsions  of  this  section  as  to  the  establishment  of  justices'  courts  and  city 
justices  of  the  peace  in  cities  or  townr,  shall  not  apply  to  cities  or  towns  in 
which  recorders'  courts  or  city  or  town  recorders  are  now  or  may  hereafter  be 
established,  and  city  Justices*  courts  now  existing  in  such  cities  or  towns  are 
hereby  abolished."  7.  Amended  by  States.  1905,  pp.  49,  60,  (1)  in  the  sentence 
beginning  "In  erery  eity  or  town,"  the  words  "first  and  one  half  and  the  second 
elasa"  were  changed  to  "first  and  one  half  class  there  must  be  three  justices  of 
the  peace,  and  [in]  every  city  or  town  of  the  second  class";  (2)  the  sentence 
fixing  the  salary  was  amended  to  read,  "Every  city  Justice  of  the  peace  in  any 
eity  or  town  of  the  fourth  class  shall  receive  a  salary  of  fifteen  hundred  dollars 
per  annum,  and  every  city  Justice  of  the  peace  in  any  city  or  town  of  the  third 
class  shall  receive  a  salary  of  two  thousand  dollars  per  annum;  and  every  city 
Justice  of  the  peace  in  any  eity  or  town  of  the  first  and  one  half  class  and  the 
second  class [,]  shall  receive  a  salary  of  twenty- four  hundred  dollars  per  an* 
num;  and  each  city  Justice  of  the  peace  shall  be  provided  by  the  city  or  town 
authorities  with  a  suitable  office  in  which  to  hold  his  court";  and  (8)  the  pro- 
viso at  the  end  of  the  section  was  stricken  out.  There  were  two  amendments 
of  §  103  enacted  on  the  same  day  (March  3,  1905);  the  first  (Stats.  1905. 
p.  49)  was  to  go  into  effect  immediately,  and  the  second  (Stats.  1905,  p.  50) 
on  the  first  Monday  after  the  firsV  day  of  January.  1907;  they  were  identical, 
except  for  the  changes  indicated  supra  by  brackets,  the  second  amendment,  on 
page  50,  being  printed  minus  these  changes,  and  containing,  also,  several  unim- 
portant typographical  variations.  8.  Amended  by  Stats.  1907,  p.  190,  by 
changing,  in  the  sentence  beginning  "In  every  city  or  town,"  the  words  "there 
must  be  three  Justices"  to  "there  must  be  four  justices."  9.  Amended  by  Stats. 
1909,  p.  47,  (1)  in  sentence  beginning  "In  any  county,"  changing  the  word  "such" 
to  "said,"  before  "courts";  (2)  in  sentence  beginning  "In  every  city  or  town," 
omitting  the  words  "and  justices'  courts  of  cities  or  towns,"  before  "shall  have 
the  same";  (8)  in  sentence  beginning  "Every  city  justice,"  omitting,  after  "first 
and  one  half  class,"  the  words  "and  the  second  class  shall  receive  a  salary  of 
twenty-four  hundred,"  and  inserting  in  lieu  thereof  the  words  "shall  receive  a 
salary  of  three  thousand  dollars  per  annum  and  every  city  justice  of  the  peace 
In  any  eity  or  town  of  the  second  class  shall  receive  a  salary  of  thirty-six  hun- 
dred"; (4)  in  sentence  beginning  "All  fees,"  omitting  "the"  before  "cities  or 
toima." 

Ottations.  Cal.  58/561,  574,  576,  577;  59/599;  67/638;  78/506;  85/596; 
102/17;  188/76;  151/467,  468,  469,  470,  471,  473;  153/168.  App.  6/738,  789, 
740. 

Act  of  Stats.  1883,  p.  63.  This  section  superseded  the  act  of  Stats.  1888,  p. 
68,  fixing  jurisdiction  and  providing  compensation  for  justices  of  the  peace. 

BUglbHity  of  justices  of  the  peace:  See  post,  S  159. 

Disabilities:  See  post,  §9  170  et  seq. 

Faes:  See  Const.,  art.  vi,  9  15. 
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▲et  proTldlnc  tbat  mayor  in  certain  citlei  iliall  not  lek  aa  Jnatioe:  Sot  post. 
Appendix,  tit.  "Courts." 

Creation  of  Jmticee'  conrta  in  Tariona  places:  See  pott,  Appendix,  tit.  "Joa- 
tleea  of  the  Peace." 

Clerks  in  cities  of  the  third  class. 

§  lOSVi.  Every  city  justice  court  in  any  city  or  town  of  the  third  class 
shall  have  a  clerk,  who  shall  be  appointed  by  the  justice  of  said  court, 
subject  to  the  approval  of  the  board  of  supervisors  of  the  county,  and 
shall  hold  office  during  the  pleasure  of  said  justice.  Said  clerk  shall 
give  a  bond  in  the  sum  of  five  thousand  dollars,  with  at  least  two  sure- 
ties, to  be  approved  by  the  mayor,  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  office;  he  shall  receive  an  annual  salary  of  one 
thousand  two  hundred  dollars,  payable  in  equal  monthly  installments  out 
of  the  treasury  of  said  city,  which  salary  shall  be  the  full  compensation 
for  all  services  rendered  by  him;  he  shall  keep  a  record  of  the  proceedings 
of  said  court  and  issue  all  process  ordered  by  the  justice  of  said  court, 
and  receive  and  pay  into  the  city  treasury  all  fines,  forfeitures  and  fees 
paid  into  said  court.  He  shall  also  render  each  month  to  the  city  council, 
an  exact  account,  under  oath,  of  all  fines,  forfeitures  and  fees  paid  and 
collected.  He  shall  prepare  bonds,  justify  bail  when  the  amount  has  been 
fixed  by  said  court  or  justice  and  may  administer  and  certify  oaths,  and 
shall  remain  in  the  courtrooms  of  said  court  during  court  hours  and 
during  such  reasonable  times  thereafter  as  may  be  necessary  for  the 
proper  performance  of  his  duty.  He  shall  have  custody  of  all  records 
and  papers  of  said  justice  court. 

Leglslatton  •  lOSVk*     Added  by  Stata.  1909.  p.  268. 

Oonrts,  where  held. 

§  104.  A  justices'  court  may  be  held  at  any  place  selected  by  the  jns- 
tice  holding  the  same,  in  the  township  for  which  he  is  elected  or  ap- 
pointed; and  such  court  shall  be  always  open  for  the  transaction  of  busi- 
ness. 

ZiOgialation  §104.  Added  by  Code  Amdts.  1880,  p.  34;  based  on  original 
eode  19  112,  118,  which  were  based  on  Stats.  1868,  p.  840.  Original  code  9  112 
read:  "Every  Jnstice  of  the  peace  musV  hold  a  justice's  court  in  the  town  or  city 
in  which  he  is  elected."  And  9  118  road:  "These  courts  may  be  held  at  any 
place  selected  by  the  justice  holding  the  same,  in  the  township  or  city  for  which 
he  is  elected,  and  they  are  always  open  for  the  transaction  of  business."  The 
original  9  104  proTided  for  the  continuance  of  the  municipal  criminal  ooarH  of 
San  Francisco. 

Honrs  of  Jnitiee:  See  ante,  9  88. 

What  Justice  may  hxAd  court  for  another. 

§106.  A  justice  of  the  peace  of  any  township,  or  city,  or  city  and 
county  may  hold  the  court  of  any  other  justice  of  the  peace  of  any  town- 
ship, city  and  county,  or  city  within  the  same  county,  at  his  written  request 
and  while  so  acting  shall  be  vested  with  all  the  powers  of  the  justice  for 
whom  he  so  holds  court.  In  which  case  the  proper  entry  of  the  proceed- 
ings before  the  attending  justice  subscribed  by  him  shall  be  made  in  the 
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docket  of  the  justiee  for  whom  he  so  holds  the  court;  and  the  same  shall 
be  prima  facie  evidence  of  such  proceeding,  and  form  and  become  a  part 
of  the  record  of  any,  or  any  part  of  anpr  and  all  actions,  causes,  or  pro- 
ceedings had  before  such  attending  justice  while  so  holding  the  court. 

IieSlaUtion  §106.  1.  Added  by  Code  Amdti.  1880,  p.  84,  and  then  read:  "A 
jnstiea  of  the  peace  of  any  township  may  hold  the  court  of  any  other  juetice 
of  the  peace  of  the  same  eonnty,  at  his  request,  and  while  so  acting  shall  be 
Tested  with  the  power  of  the  justice  for  whom  he  so  holds  court,  in  which  case 
the  proper  entry  of  the  proceedings  before  the  attending  justice,  subscribed  by 
him,  shall  be  made  in  the  docket  of  the  justice  for  whom  he  so  holds  the  court." 
2.  Amended  by  Stats.  1897,  p.  8.  The  original  f  105  provided  for  the  election 
of  the  judge  of  the  municipal  criminal  courtf  of  San  Francisco. 

Cltattons.     Cal.  98/240:  116/507.     App.  7/68. 

With  itspeet  to  iuperior  courts:  See  ante,  I  71. 

ToTitOTlal  extent  of  civil  jiirisdiction. 

§106.  The  civil  jurisdiction  of  justices'  courts  extends  to  the  limits  of 
the  townships  in  which  they  are  held;  but  mesne  and  final  process  of  any 
justices'  court  in  a  county  may  be  issued  to  and  served  in  any  part  of 
the  county. 

Xieglslation  §106.  Added  by  Code  Amdts.  1880,  p.  84;  based  on  original 
oode  I  116,  which  read:  "The  eiyil  jurisdiction  of  justice's  courts,  within  an 
incorporated  city,  extendi  to  the  limits  of  such  city,  or  township  in  which  the 
city  is  situated.  Mesne  and  final  process  of  justices'  courts  may  be  issued  to 
any  part  of  the  county  in  which  they  are  held."  This  enactment  was  based  on 
Stats.  1868,  p.  840.  The  original  §  106  defined  the  jurisdiction  of  the  municipal 
criminal  court  of  San  Francisco. 

OlUtioas.     Cal.  66/448. 

Jurisdiction:  See  ante,  {  94,  and  post,  |8  112  at  seq. 

Process,  where  nms:  See  ante,  8  94. 

Wliat  JnBtices  mccessoxs  of  others. 

§  107.  The  justices  of  the  peace  elected  in  the  townships  at  the  gen- 
eral state  election  of  eighteen  hundred  and  seventy-nine,  or  persons  ap- 
pointed to  fill  their  places,  are  successors  of  the  justices  of  the  peace  of 
the  townships,  respectively,  who  held  office  at  the  time  of  such  election; 
and,  in  case  the  townships  of  any  county  are  hereafter  changed  or  al- 
tered, the  board  of  supervisors  of  such  county  shall  make  provision  as  to 
what  justices  shall  be  successors  of  the  justices  of  townships  so  changed 
or  altered. 

Legislation  1 107.  Added  by  Code  Amdts.  1880,  p.  84.  The  original  9  107 
defined  presumptions  In  faror  of  judgments  of  municipal  criminal  court  of  San 
Francisco. 

Oitottons.     Cal.  148/247. 

§108.     [Belated  to  municipal  criminal  court  of  San  Francisco.] 

LigllalAtlon  §  108.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdts. 
1880,  p.  21,  in  amending  Part  I. 

§109.     [Belated  to  municipal  criminal  court  of  San  Francisco.] 

XaSglalation  1 109.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdta. 
S880,  p.  21.  in  amending  Part  I. 
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ARTICLE  III. 

^utleef  of  tha  Peace  and  JnfUces'  Conrti  In  GeneriL 

i  110.  Term  of  office. 

I  111.  YBcancies. 

I  112.  CiTil  juriBdietion. 

1 118.  Concurrent  Jarisdletlon. 

S  114.  CKtII  jurisdiction  restricted. 

I  115.  Criminal  jurisdiction.     [Repealed.] 

I  116.  [Amended  and  renumbered   section.     9§  117-119.  Same.] 

Term  of  office. 

§  110.  The  term  of  office  of  justices  of  the  peace  shall  be  four  years 
from  and  after  twelve  o'clock  meridian  on  the  first  Monday  after  the  first 
day  of  January  next  succeeding  their  election. 

Legislation  §  110.  1.  Enacted  March  11,  1872,  as  S  118  (based  on  Stata. 
1868,  p.  840),  and  read:  "Justices  of  the  peace  are  elected  by  the  electors  of 
their  respectiTO  townships  or  cities,  at  the  judicial  elections,  and  hold  their 
offices  for  two  years  from  the  first  day  of  January  next  following  their  election." 
9.  Amended  by  Code  Amdts.  1877-78,  p.  97,  to  read:  "Justices  of  the  peace  are 
elected  by  the  electors  of  their  respective  cities  or  townships  at  the  general  elec- 
tions, and  hold  their  offices  for  two  years  from  the  first  day  of  January  next 
following  their  election."  8.  Amended  by  Code  Amdts.  1880,  p.  85,  and  renum- 
bered fi  110,  and  then  read:  "The  term  of  office  of  justices  of  the  peace  shall  be 
two  years  from  the  first  day  of  January  next  succeeding  their  election;  provided, 
that  all  justices  of  the  peace  elected  at  the  general  state  election  of  eighteen 
hundred  and  seventy-nine  shall  go  out  of  office  at  the  end  of  one  year  from  the 
first  day  of  January,  eighteen  hundred  and  eighty."  4.  Amended  by  Stats.  1901, 
p.  630.  The  original  $  110  was  the  last  section  of  chapter  vii,  and  provided  for 
officers  and  salaries  of  municipal  criminal  court  of  San  Francisco. 

OiUUons.     Cal.  68/561;  66/10;  67/688;  102/17;  133/76,  77. 

Vacancies. 

§  111.  If  a  vacancy  occurs  in  the  office  of  a  justice  of  the  peace,  the 
board  of  supervisors  of  the  county  shall  appoint  an  eligible  person  to  hold 
the  office  for  the  remainder  of  the  unexpired  term. 

LeglslaUon  6  111.     Added  by  Code  Amdts.  1880,  p.  85. 
Citations.     Cal.  102/15,  16,  17,  18;  122/139;  133/75,  76. 

Civil  Jurisdlctiim. 

§112.    The  justices'  courts  shall  have  civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of  money  only  if  the 
sum  claimed,  exclusive  of  interest,  does  not  amount  to  three  hundred  dol- 
lars; 

2.  In  actions  for  damages  for  injury  to  the  person  or  for  taking,  detain- 
ing, or  injuring  personal  property,  or  for  injury  to  real  property  where  no 
issue  is  raised  by  the  verified  answer  of  the  defendant  involving  the  title 
to  or  possession  of  the  same,  if  the  damage  claimed  do  not  amount  to 
three  hundred  dollars; 

3.  In  actions  to  recover  the  possession  of  personal  property,  if  the  value 
of  such  property  does  not  amount  to  three  hundred  dollars; 


47  JUSTICES*  COURTS.  §  113 

4.  In  actions  for  a  fine,  penalty,  ot  forfeiture,  not  amounting  to  three 
hundred  dollars,  given  by  statute,  or  the  ordinance  of  an  incorporated 
eitj  and  eounty,  city,  or  town,  where  no  issue  is  raised  by  the  answer  in- 
volving the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for  the  payment 
of  money,  if  the  sum  claimed  does  not  amount  to  three  hundred  dollars, 
though  the  penalty  may  exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money  on  the  con- 
fession of  a  defendant,  when  the  amount  eonfessed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars. 

LeglsUtion  §  112.  1.  Enacted  Mareh  11,  1872,  m  9  114.  and  then  read:  *The 
dril  jarisdiction  of  these  courts  within  their  reapective  tovrnahipa  or  citiea  ex- 
tends: 1.  To  an  action  ariaing  on  contract,  for  tiie  recoTery  of  money  only,  if 
the  turn  claimed,  ezelnaive  of  intereat,  doea  not  amount  to  three  hundred  dol- 
lan;  2.  To  an  action  for  damagea  for  injury  to  the  peraon,  or  for  taking  or  de^ 
talning  peraonal  property,  or  for  injuring  personal  property,  or  for  an  injury  to 
real  property,  where  no  isaue  is  raiaed  by  the  answer  iuTolylng  the  plaintifTa 
title,  or  poaaeaaion  of  the  aame.  If  the  damagea  claimed  do  not  amount  to  three 
hundred  doUara;  8.  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not  amount- 
ing to  three  hundred  doUara,  given  by  atatute  or  the  ordinance  of  an  incorporated 
city  or  town;  4.  To  an  action  upon  a  bond  or  undertalcing  conditioned  for  the 
payment  of  money,  not  amounting  to  three  hundred  dollars,  though  the  penalty 
exceed  that  aum;  the  judgment  to  be  given  for  the  aum  actually  due.  When  the 
payments  are  to  be  made  by*  inatallmenta,  an  action  may  be  brought  for  each  in- 
atallment  aa  it  becomes  due;  6.  To  an  action  to  recover  the  possession  of  per- 
aonal property,  when  the  value  of  such  property  does  not  amount  to  three  hun- 
dred dollars;  6.  To  take  and  enter  judgment  on  the  confession  of  %  defendant, 
whan  the  amount  confeaaed,  exclusive  of  interest,  does  not  amount  to  three  hun- 
dred doUara."  2.  Amended  by  Code  Amdts.  1880,  p.  35,  and  renumbered  8  112. 
The  original  9  112  provided  for  the  place  of  holding  justices'  courts. 

Citatfons.  Cal.  60/427;  91/549;  97/97;  102/17;  111/422;  139/406;  (subd. 
1)   127/569;    (aubd.  2)  185/68;    (subd.  4)  80  41;   69/557;   130/99. 

Iioeal  and  apedal  legialatlon  with  respect  to  jnrisdlctton  of  justice  prohibiud: 
Gonat.  1879,  art.  Iv,  9  25. 

Jurisdiction  of  justice's  court:  See  post,  9  838. 

Mandamns.     Justice's  court  cannot  issue:  See  post,  9  1085. 

Prohibition.    Justice's  court  cannot  issue:  See  post,  9  1103. 

Cortloraxi.     Justice's  court  cannot  issue'  writ  of:  See  post,  9  1068. 

Confession  of  judgment  in  justices'  courts:  See  post,  9  1135. 

Transfer  of  cause  to  snpezior  oourt,  where  certain  questions  involved:  See  post, 
1888. 

Ooncnmat  Jurisdiction. 

§  113.  The  justices'  courts  shall  have  concurrent  jurisdiction  with  the 
superior  courts  within  their  respective  townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the  rental  value  of 
the  property  entered  upon  or  unlawfully  detained  docs  not  exceed  twenty- 
five  dollars  per  month,  and  the  whole  amount  of  damages  claimed  does  not 
exceed  two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal  property,  where 
neither  the  amount  of  the  liens  nor  the  value  of  the  property  amounts  to 
three  hundred  dollars. 
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Leglilatloii  §118.  Added  by  Code  Amdtt.  1880,  p.  85.  The  ori^nalSHS 
proTided  for  terms  and  election  of  Justices  of  the  peace:  See  8  110,  ante. 

OlUtlons.     Cal.  90/502;  130/98.  99;    (subd.  1)   187/604. 

Concurrent  Jorisdlction:  See  Const.,  art.  vi,  fi  11. 

Ooncnrrent  jnrisdictlon  In  action  for  forcible  entry  and  detainer:  Sea  post, 
i 1168. 

Forcible  entry:  See  post,  (I  1159  et  seq. 

Oivll  Jurisdiction  restricted. 

§114.  Except  as  in  the  last  preceding  section  provided,  tbe  juris  li^;- 
tion  of  the  justices'  courts  shall  not,  in  any  case,  trench  upon  the  juris- 
diction of  the  several  courts  of  record  of  the  state,  nor  extend  to  any 
action  or  proceeding  against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in  part  without  the 
waters  of  this  state. 

LeglslaUon  8  114.  1.  Enacted  March  11,  1872,  as  8  115,  and  then  read:  "The 
Jurisdiction  conferred  by  the  last  section  shall  not  extend,  however:  1.  To  a  civil 
action  in  which  the  title  or  possession  of  real  property  is  put  In  issue;  2.  Nor 
to  an  action  or  proceeding  against  ships,  vessels,  or  boats,  or  against  the  owners 
or  masters  thereof,  when  the  suit  or  proceeding  is  for  the  recovery  of  seamen'a 
wages  for  a  voyage  performed  in  whole  or  in  part  without  the  waters  of  this 
state."  2.  Amended  by  Code  Amdts.  1878-74,  p.  399,  and  the  words  "or  against 
the  owners  or  masters  thereof"  omitted.  3.  Amended  by  Code  Amdts.  1880, 
p.  86,  and  renumbered  9  114.  The  original  9  114.  defined  the  civil  jurisdiction  of 
Justices'  courts:  See  9  112,  ante. 

OiUtiona.     Oal.  55/267. 

Not  to  trench  npon  jurisdiction  of  conrte  of  record:  See  Const.,  art.  vi,  §  11. 

Actions  against  vessels:  Post,  99  818  et  seq. 

§  116.     [Belated  to  criminal  jurisdiction.] 

Legislation  §  116.  1.  Enacted  March  11.  1872,  as  9  117.  2.  Amended  %y 
Code  Amdts.  1873-74,  p.  288.  8.  Amended  by  Code  Amdts.  1880,  p.  36,  and  re- 
numbered 9  115  in  amending  Part  I.  4.  Repeal  by  Stats.  1901,  p.  120:  uncon- 
stitutional: See  note,  9  8,  ante.  6.  Repealed  by  Stats.  1907,  p.  682;  the  code 
commissioner  saying,  "Repealed,  as  it  related  wholly  to  prosecution  of  public  of- 
fenses, and  its  provisions  were  incorporated  in  the  Penal  Code,  9  1425,  aa 
amended  in  1905":  Stats.  1905,  p.   705. 

CitaUona.  Cal.  60/104,  162;  66/4;  68/418;  98/236;  96/365;  97/528; 
115/54;    158/168.     App.  4/720. 

Aet  eonferring  power  to  act  as  police  judges.  Act  of  Stats.  1888,  p.  68,  waa 
superseded  by  9  108,  ante,  as  amended  by  Stats.  1901,  p.  100. 

§116.     [Subject-matter  amended,  and  section  renumbered.] 

Legislation  1 116.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Coda  Amdta. 
1880,  p.  21,  in  amending  Part  I. 

§117.     [Subject-matter  amended,  and  section  renumbered.] 

Legislation  S  117.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1878-74,  p.  283.  8.  Amended  by  Code  Amdts.  1875-76.  4.  Repealed  by  Code 
Amdts.  1880,  p.  21,  in  amending  Part  I. 

OiUtiona.     Cal.  47/128;  53/418. 

§118.     [Subject-matter  amended,  and  section  renumbered.] 

Legislation  §  118.  l.  Enacted  March  11.  1872.  2.  Repealed  by  Code  Amdta. 
1880,  p.  21,  in  amending  Part  I. 
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§119.     [Subject-matter  amended,  and  section  renumbered.] 

LsglaUtion  |  119.     1.  Added  by  Code  Amdte.  187a>74,  p.  888.     t.  RepeaUd 
hj  Code  Amdts.  1880,  p.  21,  ia  amendinf  Part  I. 


CHAPTER  VI. 
Police  Oonrtti. 

1 131.     ProTlded  for  in  Political  Code. 

Provided  for  In  Political  Oode. 

§  121.  Police  courts  are  establinbed  in  incorporated  cities  and  counties, 
cities  and  towns,  and  their  organization,  jurisdiction,  and  powers  providea 
for  in  the  Political  Code,  part  four. 

XtfglSUtion  9  181.  1.  Enacted  March  11,  1872.  2.  Amended  hj  Code  Amdte. 
1880,  p.  36»  and  the  worda  "eitiee  and  countiei"  added. 

Citatloiis.     Cal.  66/4;   99/610. 

Proceedings  in  eivU  acUons:  See  poet,  f  §  929  et  seq. 

Pollee  courts  geserallj,  tMr  organisation  and  Jnrisdictton:  See  Pol.  Code. 
11  4424  et  eeq. 

Act  providing  that  mayors  in  certain  dties  shall  not  be  required  to  act  as 
polico  Judge:   See  post.  Appendix,  tit.  "Courte." 

Act  transferring  business  to,  afUc  sow  consUtution:  See  Stata.  1880,  p.  3 
(Bancroft  ed.,  p.  3). 

CHAPTER  Vn. 
General  ProTisionB  respecting  Oourts  of  Justice. 

Article  I.  Publicity  of  Proceedings.     1(124,125. 

n.  Incidental  Powers  and  Duties  of  Courts.     |(  128-181. 

ni.  Judicial  Days.     {8  183-135. 

T7.  Proceedings  in  Case  of  Absence  of  Judge.     |9  189,  140. 

V.  ProTisions  respecting  Places  of  Holding  Courts.     9  9  142-144. 

VL  Seals  of  Conrta.     99  147-153. 

ARTICLB  I. 
Publicity  of  Proceedings. 

I  124.     Sittings,  public. 

9  125.     Sittings,  when  private. 

gfttinga^  public. 

§  124.  The  sittings  of  every  court  of  justice  shall  be  public,  except  as 
provided  in  the  next  section. 

XiOgialation  0134.  1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  842. 
3.  Amended  by  Code  Amdts.  1880,  p.  36,  and  the  word  "are"  changed  to  words 
"ahall  be." 

Publicity  of  proceedings:  U.  S.  Const.,  art.  tI,  9  It  Amdta. 

SittingB,  when  private. 

§  126.     In  an  action  for  divorce,  criminal  conversation,  seduction,  or 
breach  of  promise  of  marriage,  the  court  may  direct  the  trial  of  any  issue 
Code  CIt.  Proc. — 4 
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of  fact  joined  therein  to  be  private,  and  may  exclude  all  persons  except 
the  officers  of  the  court,  the  parties,  their  witnesses,  and  counsel;  pro- 
vided, that  in  any  cause  the  court  may,  in  the  exercise  of  a  sound  dis- 
cretion, during  the  examination  of  a  witness,  exclude  any  or  all  other 
witnesses  in  the.  cause. 

LegliUtlon  ff  125.  1.  Enacted  March  11,  1872  (based  on  Stati.  1868,  p.  842), 
and  then  read:  "In  an  action  for  divorce  the  court  may  direct  the  trial  of  any  is- 
■ue  of  fact  Joined  therein  to  be  private,  and  may  exclude  all  persons,  except  the 
officers  of  the  court,  the  parties,  their  witnesses,  and  counsel."  2.  Amended  by 
Stats.  1878-74,  p.  284,  to  read  as  at  present,  except  for  proviso.  8.  Amended 
by  Code  Amdts.  1880,  p.  86,  and  proviso  added. 
Oitationa.     Oal.  48/208;   99/529,   581;   108/245. 

BecordB  In  divorce  and  attachment  proceedings  to  be  kept  secret:  See  Pol. 
Code,  5  1032. 
Ezcluilon  of  witnesses:  Post,  I  2048. 

ARTICLE  n. 
Incidental  Powers  and  Dnties  of  Courts. 
I  128.     Powers  respecting  conduct  of  proceedings. 

8  129.     Courts  of  record  may  make  rules. 

9  180.     When  rules  take  effect. 

S  181.     Probationary  treatment  of  Juvenile  offenders. 

Powers  respecting  conduct  of  proceedings. 
§128.    Every  court  shall  have  power: 

1.  To  preserve  and  enforce  order  in  its  immediate  presence; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person  or 
persons  empowered  to  conduct  a  judicial  investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it,  or  its 
officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and  process,  and  to  the 
orders  of  a  judge  out  of  court,  in  an  action  or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  its  ministerial 
officers,  and  of  all  other  persons  in  any  manner  connected  with  a  judicial 
proceeding  before  it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action  or  pro- 
ceeding pending  therein,  in  the  cases  and  manner  provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  ana 
in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  its  powers 
and  duties; 

8.  To  amend  i^nd  control  its  process  and  orders  so  as  to  make  them 
conformable  to  law  and  justice. 

Legislation  §  128.  1.  Enacted  March  11,  1872;  based  on  Stats.  1863,  p.  842, 
and  on  New  York  Code.  2.  Amended  by  Code  Amdts.  1880,  p.  37,  and  worda 
"Every  court  has  power"  changed  to  "Every  court  shall  have  power." 

CiUUons.  Cal.  53/207;  54/237;  64/345;  79/602;  9G/6;  112/648;  (subd.  4) 
47/134;  (subd.  5)  140/10;  150/541;  (subd.  6)  140/10;  (subd.  8)  82/468. 
App.  (subd.  1)    1/56;    (subd.  2)   1/56;    (subd.  8)   1/56;    (subd.  5)   1/56. 

Power  of  Judicial  officers:   See  post,  §  177. 

Contempt:   See    post,  §  1209.     In    justice's   court':  See    post,  9S  006   st 

Bubd.  6.     Attendance  of  witnesses:   See  post,  Sfi  1985  et  seq. 

Subd.  7.     Admlnistxatlon  of  oaths:   See  post.  S§  2093  et  seq. 
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Courts  of  record  may  make  rules. 

§  129.  Eveiy  eourt  of  record  may  make  rules  not  inconsistent  with  the 
laws  of  this  state,  for  its  own  government  and  the  government  of  its 
officers;  but  such  rules  shall  neither  impose  any  tax  or  charge  upon  any 
legal  proceeding,  nor  give  any  allowance  to  any  officer  for  services. 

Leglilation  §  129.  1.  Enftctad  March  11, 1872 ;  bated  on  Practiot  Aet,  8  6^9, 
which  read:  "The  sapreme  court  may  malce  rales  not  inconsistent  with  the  oon* 
atitntion  and  laws  of  the  state,  for  its  own  government,  and  the  fOTernment  of 
the  district  courts,  and  the  superior  court  of  the  city  of  San  Francisco;  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their  adoption  and  publication." 
(The  superior  eourt  of  San  Francisco  was  abolished  May  1,  1857.)  2.  Amended 
by  Code  Amdts.  1880,  p.  87,  by  changing  (1)  the  words  "rules  must  neither  im- 
pose a  tax"  to  "rules  shall  neither  impose  any  tax,"  and  (2)  tha  words  "an  al- 
lowance" to  "any  allowance." 

Citations.     Cal.  81/488;  88/482. 

Wlien  rules  taks  affect:  Poat,  I  180. 

Wheii  rules  take  effect. 

§  130.  Bules  adopted  by  the  supreme  eourt  shall  take  effect  sixty  days, 
and  rules  adopted  by  superior  courts,  thirty  days  after  their  publication. 

Legialation  §  ISO.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863,  p.  885), 
and  then  read:  "The  rules  adopted  by  the  supreme  eourt  take  effect  sixty  days, 
and  thoae  adopted  by  other  oourts,  thirty  days,  after  their  publication."  2. 
Amended  by  Oode  Amdte.  1880,  p.  87. 

Probationary  treatment  of  Juvenile  offenders. 

§131.  1.  The  judge  of  the  superior  court  in  and  for  each  county  or 
eity  and  county  of  the  state,  or  where  there  are  more  than  one  judge  of 
said  court,  a  majority  of  the  judges  thereof  by  an  order  entered  in  the 
minutes  of  such  court,  may  appoint  seven  discreet  citizens  of  good  moral 
character,  and  of  either  sex,  to  be  known  as  probation  committee,  and 
shall  fill  all  vacancies  occurring  in  such  committee.  The  clerk  of  said 
court  shall  immediately  notify  each  person  appointed  on  said  committee 
and  thereupon  said  persons  shall  appear  before  the  judge  of  said  superior 
court  in  said  county  and  qualify  by  taking  oath,  to  be  entered  in  the 
minutes  of  said  superior  court,  to  faithfully  perform  the  duties  of  a  mem- 
ber of  such  probation  committee. 

2.  The  members  of  such  probation  committee  shall  hold  office  for  four 
years,  and  until  their  successors  are  appointed,  provided  that  of  those  first 
appointed,  one  shall  hold  office  for  one  year,  two  for  two  years,  two  for 
three  years,  and  two  for  four  years,  the  terms  for  whieh  the  respective 
members  first  appointed  shall  hold  office  to  be  determined  by  lot  as  soon 
after  their  appointment  as  may  be.  When  any  vacancy  occurs  in  any 
probation  committee  by  expiration  of  the  term  of  office  of  any  member 
thereof,  the  successor  shall  be  appointed  to  hold  for  the  term  of  four 
years;  when  any  vacancy  occurs  for  any  other  reason,  the  appointee  shall 
hold  for  the  unexpired  term  of  his  predecessor. 

3.  The  members  of  the  probation  committee  shall  serve  without  com- 
pensation. 

4.  The  superior  court  or  any  judge  thereof  may  at  any  time  require 
said  probation  committee  or  a  probation  officer  to  examine  into  the  quali- 
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fications  and  management  of  any  society,  association  or  corporation,  other 
than  a  state  institution,  applying  to  receive  any  child  or  children  under 
this  act,  and  to  report  to  the  court,  provided  that  nothing  in  this  section 
shall  be  construed  as  giving  any  probation  committee  or  probation  officer 
any  power  to  enter  any  institution  without  the  consent  of  such  institution. 
It  shall  be  the  duty  of  each  probation  committee  prior  to  December  first 
in  each  year  to  prepare  a  report  in  writing  on  the  qualifications  and  man- 
agement of  all  societies,  associations  and  corporations,  except  state  in- 
stitutions, applying  for  or  receiving  any  child  under  this  act  from  the 
courts  of  their  respective  counties,  and  in  said  report  said  committee  maj 
make  such  suggestions  or  comments  as  to  them  may  seem  fit;  said  repoH 
to  be  filed  in  the  ofiEice  of  the  clerk  of  the  court  appointing  such  com- 
mittee, for  the  information  of  the  judges  thereof. 

5.  In  counties  of  the  first  class  there  shall  be  one  probation  officer  and 
not  more  than  five  deputy  probation  officers;  in  counties  of  the  second 
class,  one  probation  officer  and  not  more  than  one  deputy  probation  officer; 
in  all  other  counties  there  shall  be  one  probation  officer.  In  any  county 
or  city  and  county  additional  deputy  probation  officers  may  be  appointed 
and  their  appointment  approved  or  disapproved  as  hereinafter  provided, 
from  time  to  time  when  in  the  opinion  of  the  court  it  may  be  necessary, 
provided  that  they  serve  without  salary. 

6.  The  probation  officer  and  deputy  probation  officers  in  all  the  counties 
of  the  state  shall  be  allowed  such  necessary  incidental  expenses  as  may 
be  authorized  by  a  judge  of  the  superior  court;  and  the  same  shall  be  a 
charge  upon  the  county  in  which  the  court  appointing  them  has  jurisdic- 
tion, and  the  said  expenses  shall  be  paid  out  of  the  county  treasury  upon 
a  warrant  therefor  issued  by  the  said  court. 

7.  The  offices  of  probation  officers  and  deputy  probation  officers  are 
hereby  created.  The  appointments  of  probation  officers  and  deputy  pro- 
bation officers  to  serve  hereunder  in  any  county  or  city  and  county  shall 
be  made  by  the  probation  committee  of  said  county  or  city  and  county 
from  discreet  citizens  of  good  moral  character.  The  appointments  by 
each  probation  committee  shall  be  made  in  writing,  signed  by  a  majority 
of  the  members  of  such  committee,  and  filed  with  t^'e  county  clerk  of 
such  county,  and  shall  be  subject  to  and  shall  take  effect  upon  approval 
by  the  judge  of  the  superior  court  appointing  such  committee,  or  by  a 
majority  of  the  judges  thereof  if  there  be  more  than  one;  such  approval 
to  be  by  order  entered  in  the  minutes  of  said  court.  The  term  of  office 
of  probation  officers  and  of  deputy  probation  officers  shall  be  two  years 
from  the  date  of  the  said  approval  of  their  several  appointments.  Such 
probation  officers  and  deputy  probation  officers  may  at  any  time  be  re- 
moved by  the  judge  approving  their  appointment  in  his  discretion. 

8.  Any  of  the  duties  of  the  probation  officer  may  be  performed  by  a 
deputy  probation  officer  and  shall  be  performed  by  him  whenever  detailed 
to  perform  the  same  by  the  probation  officer;  and  it  shall  be  the  duty  of 
the  probation  officer  to  see  that  the  deputy  probation  officer  performs  his 
duties. 

9.  It  is  the  intention  of  this  act  that  the  same  probation  committees, 
the  same  probation  officers  and  deputy  probation  officers  shall  be  ap- 
pointed and  serve  under  this  act  as  under  the  act  known  as  the  juveniis 
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court  act,  and  entitled  "An  act  defining  and  providing  for  the  control, 
protection  and  treatment  of  dei^ndent  and  delinquent  children;  prescrib- 
ing the  powers  and  duties  of  courts  with  respect  thereto;  providing  for 
the  appointment  of  probation  officers,  and  prescribing  their  powers  and 
duties;  providing  for  the  separation  of  children  from  adults  when  con- 
fined in  jails  or  other  institutions;  providing  for  the  appointment  of 
boards  to  investigate  the  qualifications  of  organizations  receiving  children 
under  this  act,  and  prescribing  the  duties  of  such  boards;  and  providing 
when  proceedings  under  this  act  shall  be  admissible  in  evidence/'  and 
approved  February  26,  1903;  or  under  any  laws  amending  or  superseding 
the  same. 

10.  Either  at  the  time  of  the  arrest  for  crime  of  any  person  over  six- 
teen years  of  age,  or  at  the  time  of  the  plea  or  verdict  of  guilty,  the 
probation  officer  of  the  county  of  the  jurisdiction  of  said  crime  shall, 
when  so  directed  by  the  court,  inquire  into  the  antecedents,  character, 
history,  family  environment  and  offense  of  such  person,  and  must  report 
the  same  to  the  court  and  file  his  report  in  writing  in  the  records  of  said 
court.  His  report  shall  contain  his  recommendation  for  or  against  the 
release  of  such  person  on  probation.  If  any  such  person  shall  be  released 
on  probation  and  committed  to  the  care  of  the  probation  officer,  such 
officer  must  keep  a  complete  and  accurate  record  in  suitable  books  of  the 
history  of  the  case  in  court  and  of  the  name  of  the  probation  officer,  and 
his  acts  in  connection  with  said  case;  also  the  age;  sex;  nativity;  resi- 
dence; education;  habits  of  temperance;  whether  married  or  single:  and 
the  conduct,  employment  and  occupation  and  parents'  occupation  and  con- 
dition of  such  person  so  committed  to  his  care  during  the  term  of  such 
probation,  and  the  result  of  such  probation,  which  record  shall  be  and 
eonstitute  a  part  of  the  records  of  the  court  and  shall  at  all  times  be 
open  to  the  inspection  of  the  court  or  any  person  appointed  by  the  court 
for  that  purpose,  as  well  as  of  all  magistrates  and  the  chief  of  police  or 
other  head  of  the  police,  unless  otherwise  ordered  by  the  court.  The  said 
books  of  record  shall  be  furnished  by  the  county  clerk  of  said  county, 
and  shall  be  paid  for  out  of  the  county  treasury. 

11.  The  probation  officer  shall  furnish  to  each  person  released  on  proba- 
tion and  committed  to  his  care,  a  written  statement  of  the  terms  and 
conditions  of  his  probation,  and  shall  report  to  the  court,  judge,  or  justice 
appointing  him,  any  violation  or  breach  of  the  terms  and  conditions  im- 
posed by  such  court  on  the  person  placed  in  his  care. 

12.  The  probation  officers  and  deputy  probation  officers  appointed  under 
this  section  shall  serve  as  such  probation  officers  in  all  courts  having  ori- 
ginal jurisdiction  of  criminal  actions  in  this  state. 

13.  Such  probation  officer  and  each  deputy  probation  officer  shall  have, 
as  to  the  person  so  committed  to  the  care  of  such  probation  officer  or 
deputy  probation  officer,  the  powers  of  a  peace-officer. 

Ijsglslation  1 131.  1.  Added  by  Stats.  1908,  p.  86,  and  than  read:  "1.  The 
judges  and  justieea  of  the  courts  haying  original  jurisdiction  of  criminal  actions 
in  this  state  shall,  from  time  to  time,  if  in  their  judgment  the  interests  of  justice 
will  be  promoted  thereby,  appoint  a  person  or  persons  from  among  the  officers  of 
any  charity  organisation,  society,  associated  charities,  or  any  st^rictly  non-sec- 
toriaa  charitable  association,  or  from  among  the  citiseni,  either  men  er  women* 
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to  perform  the  datlei  of  probation  officer,  as  hereinafter  described,  within  the 
Jurisdiction  and  under  the  direction  of  said  court;  to  hold  such  office  during  th« 
pleasure  of  the  judge  or  justice  making  such  appointment.  2.  No  probation  offi- 
cer appointed  under  the  provisions  of  this  section  shall  receiTO  compensation  for 
service  as* such  probation  officer;  provided,  however,  that  the  probation  officer 
shall  be  allowed  his  necessary  expenses,  and  the  jiame  shall.be  a  charge  upon  th« 
county  in  which  the  court  appointing  him  has  jurisdiction,  and  the  said  expenses 
shall  be  paid  out  of  the  county  treasury  upon  a  warrant  therefor  issued  by  the 
said  court.  8.  Every  probation  officer  so  appointed  shall,  when  so  directed  bj 
the  court,  inquire  info  the  antecedents,  character,  history,  and  offense  of  persons 
over  the  age  of  sixteen  years  arrested  for  a  crime  within  the  jurisdiction  of  the 
court  appointing  him.  and  shall  report  the  same  to  the  court.  It  shall  be  his 
dut^  to  ma)(e  such  report  of  all  cases  investigated  by  him,  of  all  cases  placed  in 
his  caVe  by  the  court,  and  of  all  other  duties  performed  by  him  in  the  discharge 
of  his  office,  as  shall  be  prescribed  by  the  court  or  judge  making  the  appointment, 
orchis  successor,  or  by  the  court  or  judge  assigning  the  case  to  him,  or  his  suc- 
cessor, which  report  shall  be  filed  with  the  clerk  of  the  court,  or  where  there  is 
no  clerk,  the  justice  thereof.  He  shall  keep  a  complete  and  accurate  record  of 
•  each  case  committed  to  his  care,  or  investigated  by  him,  in  suitable  books;  also 
s  record  of  the  conduct  of  the  person  committed  to  his  care  during  such  term  of 
probation,  which  record  shall  be  a  part  of  the  records  of  the  court,  and  shall  st 
all  times  be  open  to  the  inspection  of  the  court,  or  any  person  appointed  by  the 
court  for  that  purpose,  as  well  as  of  all  magistrates  and  the  chief  of  police  or 
other  head  officer  of  police,  unless  otherwise  ordered  by  the  court.  4.  He  shall 
furnish  to  each  person  released  on  probation  committed  to  his  care  a  written 
statement  of  the  terms  and  conditions  of  his  probation,  and  shall  report  to  the 
court,  judge,  or  justice  appointing  him,  any  violation  or  breach  of  the  terms  and 
conditions  imposed  by  such  court  on  the  person  placed  in  his  care.  5.  Such  pro- 
bation officer  shall  have,  as  to  the  person  so  committed  to  his  care,  the  powers  of 
a  peace-officer."     2.  Amended  by  Stats.  1905,  p.  780. 

Javenilo  court  law.  Bee  Gen.  Laws,  tit.  "Juvenile  Court  Law/'  for  act  pasted 
by  legislature  of  1909. 

ARTICLE  III. 

Judicial  Days. 

I  188.     Days  on  which  courts,  etc.,  may  be  held. 

S  184.     Non-judicial  days. 

S  185.     Appointments  on  non-judicial  days. 

Days  on  which  courts,  etc.,  may  be  held. 

§133.  Courts  of  justice  may  be  held  and  judicial  business  transacted 
on  any  day,  except  as  provided  in  the  next  section. 

Legislation  §  133.  1.  Enacted  March  11,  1872  (based  on  Stats.  1868,  p.  843), 
and  then  read:  "The  courts  of  justice  may  be  held,  and  judicial  business  may  bo 
transacted,  on  any  day  except  as  provided  in  the  next  section."  2.  Amended  by 
Code  Amdts.  1880,  p.  87. 

Citations.  Cal.  57/406;  68/421;  65/621;  97/892;  112/610.  611;  152/572; 
158/598. 

Kon-Jndlcial  days. 

§134.  No  court,  other  than  the  supreme  court,  must  be  open  for  the 
transaction  of  judicial  business  on  any  of  the  holidays  mentioned  in  sec- 
tion ten,  except  for  the  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  jury  when  deliberating 
on  their  verdiet; 
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2.  To  leceiTe  a  yerdiet  or  diseliarge  %  jury; 

S.  For  the  ezereise  of  the  powers  of  a  ma^trate  in  a  criminal  action,  or 
in  a  proceeding  of  a  criminal  nature. 

Injunctions  and  writs  of  prohibition  may  be  issued  and  served  on  anj  daj. 

LeglsUtion  1 1S4.  1.  Enacted  March  11.  1872  (bated  on  Stati.  1868.  p.  848), 
tlia  introdoetory  paragraph  •reading,  "No  eonrt  can  bo  opened,  nor  oan  any  Judicial 
businesa  be  tranaacted,  on  Sunday,  on  the  first  day  of  Januar/^  on  the  fourth  of 
Jaly,  on  Chriatmat  or  Thankagiring  day,  or  on  a  day  on  which  the  general  or  the 
judicial  election  la  held,  except  for  the  following  purposea" ;  lubda.  1,  2,  8  (which 
ended  section)  reading  aa  at  present.  2.  Amended' by  Code  Amdta.  1880|  p.  88, 
(1)  changing  introductory  paragraph  to  read:  "No  court  ahall  be  open,  nor  shall 
any  Judicial  buaineaa  be  transacted  on  Sunday,  on  the  first  day  of  Janfiary,  on  the 
twenty-second  day  of  February,  on  the  fourth  day  of  July,  on  the  twenty- fifth  day 
of  December,  on  a  day  in  whi<A  an  election  ia  held  throughout  the  state,  or  on  a 
day  appointed  by  the  President  of  the  United  States,  or  by  the  gOTcrnor  of  this 
state,  for  a  publie  fast,  thanksgiTing,  or  holiday,  except  foV  the  following  pur* 
poaea";  (2)  adding  at  end  of  subd.  8,  "proyided,  that  the  supreme  court  shall  al- 
waya  be  open  for  the  transaction  of  buainess;  and  provided  further,  that  injunc- 
tlona  and  write  of  prohibition  may  be  issued  and  served  on  any  day."  8.  Amended 
by  8UU.  1889,  p.  46.  adding  "on  the  thirtieth  day  of  May"  and  "on  the  ninth  day 
of  September."  4.  Amended  by  State.  1893,  p.  187,  (1)  in  introductory  paragraph, 
adding  *'on  the  first  Monday  of  October";  (2),  in  subd.  8,  adding,  after  "supreme 
eourt,"  "and  the  auperior  conrta."  6.  Amended  by  Stats.  1897,  p.  15,  (1)  chang- 
ing "firat  Monday  of  September^'  to  "first  Monday  of  October,"  and  (2)  omitting 
"or  on  a  day  appointed  by  the  President  of  the  United  States."  6.  Amendment  by 
Stats.  1901,  p.  120;  unconstitutional:  See  note,  I  6,  ante.  7.  Amended  by  State. 
1907.  p.  681;  the  code  commiasioner  saying,  "The  amendment  recast  the  section, 
anbstituting  the  words  'on  any  of  the  holidays  mentioned  in  |  10,'  instead  of 
attempting  to  mention  the  holidays,  which  are  always  changing.  The  amendments 
are  designed  to  conform  to  the  section  in  the  constitution:  See  Reclamation  Dis- 
trict ▼.  Hamilton,  112  Cal.  610." 

CitaUona.  Oal.  57/406;  68/421;  65/621;  112/610.  611;  188/219;  147/777; 
152/547,  567,  570,  572;  158/598.  601. 

HoUdays:  Ante,  H  10-18. 

Courts  always  open:  Oonst..  art.  tI,  15;  ante,  fiS  47,  78,  104. 

Znlnnetiona  and  wxlta  of  prohibition,  iasuaneo  of.  on  non-Judldal  days:  Ante, 
I  76.  aubd.  5 ;  and  Const.,  art.  ri.  S  5. 

Appointments  on  non-judicial  days. 

§  135.  On  all  special  holidays  the  courts  of  this  state  shall  be  open  for 
the  transaction  of  any  and  all  judicial  business,  except  the  trial  of  an  action 
or  the  rendition  of  a  judgment  based  upon  a  contract,  expressed  or  implied, 
for  the  direct  payment  of  money.  Provided,  if  any  day  mentioned  in  section 
ten  of  this  code  other  than  a  special  holiday  happen  to  be  the  day  appointed 
for  the  holding  or  sitting  of  a  court,  or  to  which  it  is  adjourned,  it  shall  be 
deemed  appointed  for  or  adjourned  to  the  next  day. 

Legislation  §135.  1.  Enacted  March  11.  1872,  and  then  read:  "If  any  of  the 
daya  mentioned  in  the  last  section  happen  to  be  the  day  appointed  for  the  holding 
of  a  eourt,  or  to  which  it  is  adjourned,  it  is  deemed  appointed  for  or  adjourn od  tu 
the  next  day.'*  2.  Amended  by  Code  Amdta.  1880,  p.  38,  to  road:  "If  ni)y  dny 
mentioned  in  the  last  section  happen  to  be  the  day  appointed  for  the  h'l  ;i  ;;  or 
sitting  of  a  court,  or  to  which  it  ia  adjourned,  it  shall  be  deemed  api>.iinii-i  .''■.r  or 
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adjourned  to  t1i«  next  day.*'  8.  Amendment  by  Stats.  1901,  p.  120;  tmeonstitu- 
tional:  See  note,  S  5,  ante.  4.  Amended  by  Stats.  1907,  p.  682,  to  read:  "If  any 
day  mentioned  in  section  ten  be  a  day  appointed  for  the  holding  or  sitting  of  any 
court,  other  than  the  supreme  court,  it  is  deemed  adjourned  to  the  next  succeeding 
Judicial  day" ;  the  code  commissioner  saying,  "To  conform  with  S  10  and  with  tha 
amendments  made  to  8  184.'*  5.  Amended  by  Stats.  Extra  Sees.  1907,  p.  9. 
Oltatlona.     Cal.  152/581,  672;  153/598,  599,  601.  608. 

ARTICLE  rV. 

Proeeedlngi  in  OaM  of  Absence  of  Judge. 

1 189.     Adjournment  for  absence  of  judge. 

i  140.     Adjournment  till  next  regular  session.     [Repealed.) 

Adjournment  for  absence  of  Jndge. 

§  139.  If  no  judge  attends  on  the  day  appointed  for  the  holding  or  sit- 
ting of  a  court,  or  on  the  day  to  which  it  may  have  been  adjourned,  before 
noon,  the  sheriff  or  clerk  shall  adjourn  the  same  until  the  next  day,  at  ten 
o'clock  a.  m.,  and  if  no  judge  attend  on  that  day,  before  noon,  the  sheriff  or 
clerk  shall  adjourn  the  same  until  the  following  day  at  the  same  hour;  and  so 
on,  from  day  to  day,  unless  the  judge,  by  written  order,  directs  it  to  be  ad- 
journed to  some  day  certain,  fixed  in  said  order,  in  which  case  it  shall  be  so 
adjourned. 

LeglBlation  9189.  1.  Enacted  March  11,  1872  (based  on  Stats.  1868,  p.  844), 
and  then  read:  "If  no  judge  attend  on  the  day  appointed  for  holding  the  court,  or 
on  the  day  to  which  it  may  have  been  adjourned,  before  noon,  the  sheriff  or  clerk 
must  adjourn  the  court  until  the  next  day  at  ten  o'clock;  and  if  no  judge  attend  on 
that  day,  before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until  the  follow- 
ing day,  and  so  on,  from  day  to  day,  for  one  week."  2.  Amended  by  Code  Amdts. 
1880,  p.  38,  and  then  had  the  words  "for  one  week,"  after  "from  day  to  day."  8. 
Amended  by  Stats.  1907,  p.  681 ;  the  code  commissioner  saying,  "The  change 
strikes  out  the  words  'for  one  week.'  Neither  the  sheriff  nor  the  clerk  can,  under 
the  constitution,  be  authorized  to  adjourn  court,  and  thus  close  it  for  a  definite 
time,  other  than  from  day  to  day." 

Non-Jndldal  day:  Ante,  fil  184,  185. 

§140.     [Adjournment  till  next  regular  session.    Bepealed.] 

Legislation  §  140.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  88.  8.  Repeal  by  Stats.  1901,  p.  120;  unconstitutional:  See  note.  §5, 
ante.  4.  Repealed  by  Stats.  1907,  p.  681;  the  code  commissioner  saying,  "Be- 
pealed, because  both  unnecessary  and  unconstitutional." 

Sessions:  Ante,  i  78. 

ARTICLE  V. 

Proylslons  raipeeting  Places  of  Holding  Courts. 

I  142.     Change  in  certain  cases  of  place  of  holding  court. 
I  148.     Parties  to  appear  at  place  appointed. 
S  144.     When  sheriff  to  provide  courtrooms,  etc. 

(manga  in  certain  cases  of  place  of  holding  court. 

§  142.  The  judge  or  judges  authorized  to  hold  or  preside  at  a  court  ap- 
pointed to  be  held  at  a  particular  place  in  a  city  and  county,  county,  city, 
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or  town,  may,  by  an  order  filed  with  the  city  and  county  or  county  clerk, 
and  published  as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county,  county,  city,  or 
town  than  that  appointed,  when  war,  insurrection,  pestilence,  or  other 
publio  calamity,  or  the  danger  thereof,  or  the  destruction  or  danger  of 
the  building  appointed  for  holding  the  court  may  render  it  necessary; 
and  may  in  the  same  manner  revoke  the  order,  -and  in  his  or  their  dis 
cretioB,  appoint  another  place  in  the  same  city  and  county,  county,  city, 
or  town,  for  holding  the  court. 

I^egfalatton  i  142.  1.  Bnsoted  Mareh  11,  1872  (based  on  Stots.  1863«  p.  844), 
•ad  then  read:  "A  judge  authorised  to  hold  or  preside  at  a  eourt  appointed  to  bo 
held  In  a  eoonty,  city,  or  town,  may,  by  an  order  filed  with  the  connty  clerk,  and 
published  as  he  may  prescribe,  direct  that  the  court  be  held  or  continued  at  any 
•ther  place  in  the  city,  town,  or  county  than  that  appointed,  when  war,  insurrec 
tion,  pestilence,  or  other  public  calamity,  or  the  dangers  thereof,  or  the  destruc- 
tion of  the  building  appointed  for  holding  the  eourt,  may  render  it  necessary; 
sad  may,  in  the  same  manner,  reyoke  the  order,  and,  in  his  discretion,  appoint 
another  place  in  the  same  city,  town,  or  county,  for  holding  the  court."  2. 
Amended  by  Code  Amdts.  1880,  p.  88. 

Pftrtles  to  appear  at  place  appointed. 

§  143.  When  the  court  is  held  at  a  place  appointed,  as  provided  in  the 
last  section,  every  person  held  to  appear  at  the  court  must  appear  at  the 
place  80  appointed. 

Iieglslatlon  g  148.     1.  Enacted  March  11,  1872;  based  on  SUts.  1868,  p,  844. 
2.  Re-enacted  by  Code  Amdts.  1880,  p.  89,  in  amending  Part  I. 

Wbfln  sheriff  to  proride  conrtrooma,  etc. 

§  144.  If  suitable  rooms  for  holding  the  superior  courts  and  the  cham- 
bers of  the  judges  of  said  courts  are  not  provided  in  any  county  by  the 
supervisors  thereof,  together  with  the  attendants,  furniture,  fuel,  lights 
and  stationery,  sufficient  for  the  transaction  of  business,  the  courts,  or  the 
judge  or  judges  thereof,  may  direct  the  sheriff  of  the  county  to  provide 
such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery;  and  the  ex- 
penses incurred,  certified  by  the  judge  or  judges  to  be  correct,  are  a 
charge  against  the  county  treasury,  and  must  be  paid  out  of  the  general 
fund  thereof. 

Legislation  §  144.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863.  p.  845). 
and  then  read:  "If  suitable  rooms  for  holding  the  district  courts,  county  courts. 
and  probate  courts,  and  the  chambers  of  the  judges  of  such  courts,  be  not  pro- 
Tided  in  any  connty  by  the  supervisors  thereof,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stiationery  sufficient  for  the  transaction  of  business,  the 
courts  may  direct  the  sheriff  of  such  county  to  provide  such  rooms,  attendants, 
tomiture,  fuel,  lights,  and  stationery,  and  the  expenses  thereof  are  a  charge 
against  such  county."  2.  Amended  by  Code  Amdts.  1880,  p.  39,  to  read  as  at 
present,  except  for  the  changes  noted  by  the  code  commissioner,  infra,  and  those 
bracketed  in  and  following  his  note.  8.  Amendment  by  Stats.  1901,  p.  }20;  un- 
constitutional: See  note.  I  5,  ante.  4.  Amended  by  Stats.  1907,  p.  680;  the  code 
^oommissioner  saying,  "The  amendment  consists  in  [(!)]  the  insertion  of  the  word 
'county'  in  place  of  'city  and  county,'  where  those  last  words  occur  in  the  section, 
and  in  omitting  the  words  'city  and  county [,  or]'  when  they  occur  earlier  in  the 
ioetion,  they  being  unnecessary  in  view  of  the  amendment  to  8  17  adopted  in 
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1908  (StaU.  1908,  p.  184)";  (2)  changing  the  words  "courti  he  not"  to  "eourU 
•re  not";  (8)  changing  the  wordi  "shall  he  a  charge"  to  "are  a  charge";  and 
(4)  changing,  in  the  last  line,  the  words  "and  paid  out"  to  "and  must  be  paid 
out." 

Citattoni.     Cal.  64/245;  01/867;  03/382,  888;  06/58. 

ARTICLE  VI. 
Seals  of  Coarts. 
I  147.     What  courts  shall  have  seals. 
I  148.     Seal  of  supreme  court, 
f  149.     Seals  of  superior  courts. 
1 150.     Seals  of  police  courts  of  cities  and  countfei. 
i  151.     Seals,  how  provided;  private  seals,  when  used. 
1 152.     Clerk  of  court  to  keep  seal. 
I  158.     Seals  of  courts,  to  what  documents  affixed. 

What  courts  shall  have  seals. 

§  147.    Each  of  the  following  coarts  shall  have  a  seal: 

1.  The  supreme  court; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county. 

Legislation  §  147.  1.  Enacted  March  11,  1872  (hased  on  Stats.  1868,  p.  844), 
and  then  read:  "Each  of  the  following  courts  has  a  seal:  1.  The  supreme  court; 
2.  The  district  courts ;  8.  The  county  courts ;  4.  The  prohate  courts ;  5.  The  mu- 
nicipal criminal  court  of  the  city  and  county  of  San  Francisco;  .6.  The  police 
court  of  the  city  and  county  of  San  Francisco."  2.  Amended  hy  Code  Amdta. 
1880,  p.  89. 

Seal  of  court.  Judicial  notice  taken  of:  Post,  9  1875,  suhd.  4.  Oourt  oommia- 
■loner  may  provide  official  seal:  Post,  §  259,  subd.  5. 

Seals,  how  made:  Ante,  9  14. 

Police  court!  are  not  courts  of  record:  See  ante,  99  33,  84.  Yet  they  hare  a 
seal. 

Seal  of  supreme  conrt. 

§  148.  The  seal  used  by  the  supreme  court,  abolished  by  the  constitu- 
tion, shall  be  the  seal  of  the  supreme  court  herein  provided  for;  but  the 
said  court  may  direct  the  clerk  of  the  supreme  court  to  provide  two 
duplicates  of  said  seal,  each  of  which  shall  be  considered  the  same  as 
and  have  the  same  force  and  effect  as  the  original. 

Legislations  148.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863,  p.  844), 
and  then  read :  "The  seal  now  used  by  the  supreme  court  shall  be  the  seal  of  that 
court;  and  where  seals  have  been  provided  for  the  district,  county  and  probate 
courts,  municipal  criminal  and  the  police  court  of  the  city  and  county  of  San 
Francisco,  such  seals  shall  continue  to  be  used  as  the  seals  of  those  courts."  2. 
Amended  by  Code  Amdts.  1880,  p.  89. 

Beals  of  superior  courts. 

§  149.  The  seals  of  the  superior  courts  shall  be  circular,  not  less  than 
one  and  three  fourths  inches  in  diameter,  and  having  in  the  center  any 
word,  words,  or  design  adopted  by  thd  .iiKlg:e9  thereof,  and  the  following 
inscription  surrounding  the  same:  "Superior  Court  ,  California,"  in- 
serting the  name  of  the  county  or  city  and  county;  provided,  that  the 
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•eal  cf  any  gaeh  court,  wliieli  lias  been  adopted  previons  to  the  passage 
of  this  acty  shall  be  the  seal  of  such  court  until  another  be  adopted. 

I.«gislaaon  9  149.  1.  Enacted  March  11,  1872  (based  on  Stati.  1868,  p.  844), 
aad  then  read:  "The  aeTeral  district,  eounty,  and  probate  courts,  for  which  sepa- 
nt«  seals  hare  not  been  heretofore  provided,  shall  direct  their  rospectiTe  clerks 
to  proenre  aeals,  which  shall  be  derised  by  the  respective  judges  of  such  courts, 
and  shall  hare  the  following  inscriptions  surrounding  the  same:  1.  For  the  diS' 

triet  eoxirts:  "District  Court,  County,  California.'     (Inserting  the  name  of 

the  connty;)  2.  For  the  county  oonrts:  'County  Court,  County,  California/ 

(Inserting  tha  name  of  the  eoant>;)  8.  For  the  probate  eourts:  'Probate  Court, 

County,  California.'     (Inserting  the  name  of  the  county.)"     2.  Amended  by 

Code  Amdts.  1860,  p.  80. 

Valldatiiig  wilts,  process,  and  csrtiflcatai  israed  from  inperlor  oonrts  btfort 
provided:  See  SUtt.  1880,  p.  19. 


Seals  of  police  conrte  of  cities  and  connties. 

§150.     The  police  court  of  everj  city  and  county  may  use  any  seal 

having  upon  it  the  inscription,  "Police  Court ,**  (inserting  the  name 

of  the  city  and  county). 

IieglBUtion  9  150.  Added  by  Code  Amdts.  1880,  p.  80;  based  on  Stats.  1863. 
p.  344,  and  original  eode  1 150,  both  being  identical,  and  reading,  "Until  the 
seals  doTised,  as  provided  in  the  last  section,  are  procured,  the  clerk  of  each  court 
may  use  his  prirata  seal,  whenoTer  a  seal  is  required." 

Citattons.     CaL  185/852,  858. 

8eal8»  how  provided;  pxiyate  seals,  whea  used. 

§151.  Courts  which  have  not  the  necessary  seal  provided^  or  the 
judge  or  judges  thereof,  shall  request  the  supervisors  of  their  respective 
counties,  or  cities  and  counties,  to  provide  the  same,  and  in  ease  of  their 
failure  to  do  so  may  order  the  sheriff  to  provide  the  same,  and  the  ex- 
pense thereof  shall  be  a  charge  against  the  countv  or  city  and  county 
treasury,  and  paid  out  of  the  general  fund  thereof;  and  until  such  seal 
he  provided  the  clerk  of  each  court  may  use  his  private  seal  whenever  a 
seal  is  required. 

X«egl8lation  §  161.  Added  by  Code  Amdts.  1880,  p.  89 ;  based  on  Stats.  1868, 
p.  844,  and  original  code  9  150,  supra. 

Olerk  of  conit  to  keep  seaL 

§162.    The  clerks  of  the  court  shall  keep  the  seal  thereof. 

Legislatioa  1 162.     1.  Enacted  March  11,  1872,  as  9  151  (based  on  Stata.  1868, 
p.  844),  and  then  read:   "The  clerk  of  the  court  must  keep  the  seal  thereof." 
Amended  by  Code  Amdts.  1880,  p.  40,  and  renumbered  9  152. 

Seals  of  courts,  to  what  documents  affixed. 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any  proceeding  therein 
or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appointment  of  an 
executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  proceeding  of  a 
court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document  on  file  in  the 
office  of  the  clerk. 


§153 
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LeglfUtioii  9  16S.  1.  EnAeiad  March  II.  1872,  as  {  152  (based  on  State.  1868. 
p.  344),  and  then  read:  "The  seal  of  the  court'  need  not  be  affixed  to  any  pro- 
ceedinfffl  therein,  except:  1.  To  a  writ;  2.  To  the  proof  of  a  will,  or  the  appoint- 
ment of  an  executor,  administrator,  or  ^ardian;  8.  To  the  authentication  of  m 
eop7  of  a  record  or  other  proceeding  of  the  court,  or  an  officer  thereof,  for  the 
purpose  of  evidence  in  another  court."  2.  Amended  by  Code  Amdts.  1878-74, 
p.  284,  to  read  as  at  present,  except  that  (1)  the  words  "seal  of  a  court"  were 
printed  "seal  of  the  court,"  and  (2)  the  words  "certificate  of  probate,"  "eertifl- 
cate  of  the  probata."  8.  Amended  by  Code  Amdts.  1880,  p.  40,  and  renumbered 
1168. 
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TITLE  IL 
Judicial  Officers. 

Charier  I.  Judicial  OAeen  in  Oenerftl.     |i  166-163. 

II.  Powers  and  DaUei  of  Judges  at  Chamber!.     (9  165-167. 

III.  Disqualifications  of  Judges.      Sf  170-178. 

IV.  Incidental  Powers  and  Duties  of  Judicial  Officers.     8S  176-179. 

y.     Miscellaneous  ProTisions  respecting  Courts  and  Judicial  Officers.    H  18^ 
188. 

GHAPTEB  L 
Judicial  Offican  In  OeneraL 

i  156.  Qnalifleatlons  of  Justices  of  supremt  court. 

1 157.  Qualifications  of  superior  judges. 

i  158.  Besidence  of  superior  judges. 

i  159.  Residence  and  qualification  of  Justices  of  the  peaea, 

i  160.  Judges  holding  superior  courts  at  request  of  goTcmor. 

i  161.  Justices  and  judges  ineligible  to  other  than  Judicial  office. 

i  163.  County  or  probate  judge  who  may  hold  term  in  another  county.     How  desig- 
nated.    [Bepealed.] 

QnallllcationB  of  Jnsticefl  of  ivipreme  court. 

§156.  No  person  shall  be  eligible  to  the  office  of  chief  or  associate 
justice  of  the  supreme  court  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  this  state  for  two  years  next  preceding 
his  election  or  appointment,  nor  unless  he  shall  have  been  admitted  to 
practice  before  the  supreme  court  of  the  state. 

I«eglaIation  §  166.  1.  Enacts  March  11,  1872  (based  on  Stats.  1863,  p.  388), 
and  then  read:  "No  person  is  eligible  to  the  office  of  justice  of  the  supreme  court 
who  has  not  been  a  citizen  of  the  United  States  and  a  resident  of  this  state,  for 
two  years  next  preceding  his  election."  2.  Amended  by  Code  Amdts.  1880,  p. 
40.     8.  Bepeal  by  Stats.  1001,  p.  120;  unconstitutional:  See  note,  S  5,  ante. 

Judge  must  be  an  attorney:  Const.,  art.  vi,  S  28. 

Qnaliflcatioiui  of  snporlor  judges. 

§167.  No  person  shall  be  eligible  to  the  office  of  judge  of  a  superior 
court  unless  he  shall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  state  for  two  years  next  preceding  his  election  or  appoint- 
ment, nor  unless  he  shall  have  been  admitted  to  practice  before  the  su- 
preme court  of  the  state. 

Legislation  6  167.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863,  p.  885), 
and  then  read:  "No  person  is  eligible  to  the  office  of  district  judge  who  has  not 
been  a  citizen  of  the  United  States  and  a  resident  of  this  state  for  two  years,  and 
of  the  district  one  year  next  preceding  his  election."  2.  Amended  by  Code 
Amdts.  1880,  p.  40.  8.  Repeal  by  Stats.  1901,  p.  121;  unconstitutional:  See  note, 
16,  aato. 
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Besldence  of  saperlor  judges. 

§158.  Each  judge  of  a  superior  court  shall  reside  at  the  eountj  seat 
of  the  county  in  which  such  court  is  held,  or  within  three  miles  thereof, 
and  within  the  county,  except  that  in  the  counties  of  Yuba  and  Sutter 
the  judge  may  reside  in  either  of  said  counties;  provided,  that  when 
there  is  more  than  one  judge  of  the  superior  court  in  a  county,  it  shall  not 
be  necessary  for  more  than  one  judge  to  reside  at  the  county  seat,  as  pro- 
vided herein. 

Legislation  f  168.  1.  Enacted  March  11,  1872  (baaed  on  Stats.  1863,  p. 
885),  and  then  read:  "Each  district  judge  must  reside  in  his  district,  and  each 
county  and  probate  judge  must  reside  at  the  county  seat  of  his  respective 
eounty."  2.  Amended  by  Code  Amdts.  1880,  p.  40,  to  read:  "Each  judge  of  a 
anperior  court  shall  reside  at  the  county  seat  of  the  county  in  which  such  court 
is  held,  or  within  three  miles  thereof,  and  within  the  county,  except  that  in  the 
counties  of  Yuba  and  Sutter  the  judge  may  reside  in  either  of  said  countlea." 
8.  Amended  by  Stats.  1891,  p.  277. 

Separate  judges  proTlded  for  Sutter  and  Yuba  counties:  Stats.  1897,  p.  48. 

Beeidence  and  qualification  of  justices  of  the  peace. 

§  159.  Every  justice  of  the  peace  shall  reside  in  the  city  and  county, 
or  township,  in  which  his  court  is  held,  and  no  person  shall  be  eligible  to 
the  office  of  justice  of  the  peace  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  the  city  and  county,  or  county,  In 
which  he  is  to  serve  for  one  year  next  preceding  his  election  or  appoint- 
ment. 

Legislation  9  169.  Added  by  Code  Amdts.  1880,  p.  41.  The  original  S  159, 
enacted  March  11, 1872  (based  on  Stats.  1863,  p.  835),  read:  "A  residence  in  any 
part  of  the  city  and  county  of  San  Francisco  is,  within  the  meaning  of  the  two 
preceding  sections,  a  residence  in  the  judicial  districts  embracing  portions  of  that 
city." 

Judges  holding  saperlor  conrts  at  request  of  governor. 

§  160.  If  by  reason  of  sickness,  absence,  disability,  or  other  eauses,  a 
tegular  session  of  the  superior  court  cannot  be  held  in  any  county  by  the 
judge  or  judges  thereof,  or  by  a  superior  judge  requested  by  him  or  them 
to  hold  such  court,  a  certificate  of  that  fact  shall  be  transmitted  by  the 
clerk  thereof  to  the  governor,  who  may  thereupon  request  some  other  su- 
perior judge  to  hold  such  court;  and  a  judge  so  holding  a  court  at  the 
request  of  the  governor,  or  at  the  request  of  the  judge  or  judges  of  said 
superior  court,  shall  be  allowed  his  actual  and  necessary  expenses  in  going 
to,  returning  from,  and  attending  upon  the  business  of  such  court,  which 
shall  be  a  charge  against  the  treasury  of  the  county  where  such  court  is 
held,  and  paid  out  of  the  general  fund  thereof. 

Legislation  ft  160.  1.  Enacted  March  11,  1872  (based  on  Stats.  1868,  p.  886), 
and  then  read:  "A  district  judge  may  hold  a  court  in  any  county  in  this  state, 
upon  the  request  of  the  judge  of  the  district  in  which  such  court  is  to  be  held; 
and  when,  by  reason  of  sickness  or  absence  from  the  state,  or  from  any  other 
cause,  a  court  cannot  be  held  in  any  county  in  a  district  by  the  judge  thereof, 
a  certificate  of  that  fact  must  be  transmitted  by  the  clerk  to  the  governor,  who 
may  thereupon  direct  some  other  district  judge  to  hold  such  court."  2.  Amended 
by  Code  Amdts.  1875-76,  p.  85,  by  adding,  at  the  end  of  the  section,  "A  die- 
trict  judge  may  hear  and  determine  motions  in  actions  pending  in  any  district. 
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mpon  Che  reqnest  of  the  Jndge  of  the  diitriet  in  which  the  aotion  ie  pending  end 
the  stipulation  of  the  parties  to  the  action.  All  decisions  of  such  motions  shall 
be  filed  and  entered  by  the  clerk  of  the  court  in  which  such  action  is  pending." 
8.  Amended  by  Code  Amdts.  1880,  p.  41,  to  read  as  at  present,  except  tlhat,  (1) 
in  first  line,  a  comma  was  used  after  the  word  "If,"  and  the  word  "causes"  was 
printed  "cause";  (2)  a  comma  was  used  between  the  words  "judge  requested," 
and  after  the  word  "court"  in  the  words  "court  at  the  request";  and  (8)  the 
words  "or  at  the  reqnest  of  the  judge  or  judges  of  said  superior  court,"  and  the 
words  "and  necessary"  before  the  word  "expenses,"  were  not  used,  as  now.  4. 
Amended  by  Stats.  1887,  p.  147. 

Citations.     Cal.  87/897. 

Holding  court  for  another  Judge:  Ante,  S  71. 

Justices  and  Judges  ineligible  to  other  than  Judicial  office. 

§  161.  The  justices  of  the  supreme  court  and  judges  of  the  superior 
courts  shall  be  ineligible  to  any  other  office  or  public  employment  than  a 
judicial  office  or  employment  during  the  term  for  which  they  shall  have 
been  elected. 

Legislation  8  161.  1.  Added  by  Code  Amdts.  1880,  p.  41.  2.  Repeal  by  Stats: 
1901,  p.  121;  unconstitutional:  See  note,  8  5,  ante.  The  original  8  181  provided 
for  county  and  probate  judges  holding  court  in  another  county. 

Ineligible  to  public  emplo^-ment:  Const.,  art.  ri,  8  18. 

§  182.  [County  or  probate  judge  who  may  hold  term  in  another  county. 
How  designated.    Bepealed.] 

Legislation  8  162.  1.  Enacted  March  11,  1872.  2.  Bepealed  by  Code  Amdtv. 
1878-74,  p.  285. 

Cltattons.     Cat.  110/426. 

CHAPTBB  n. 
PowexB  and  Duties  of  Judges  at  Chambers. 

f  165.     Powers  of  justices  of  supreme  court  at  chambers. 

1 166.     Powers  of  superior  judges  at  chambers. 

I  167.     [Belated  to  powers  of  probate  judges  at  chambers.     Repealed.] 

Powers  of  Justices  of  supreme  court  at  chambers. 

§165.  The  justices  of  the  supreme  court,  or  any  of  them,  may,  at 
ehamberSi  grant  all  orders  and  writs  which  are  usually  granted  in  the 
first  instance  upon  an  ex  parte  application,  except  writs  of  mandamus, 
certiorari,  and  prohibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

Legislation  g  166.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  41,  and  (1)  the  words  "or  any"  changed  from  "and  each,"  and  (2)  the 
words  "mandamus,  certiorari,"  changed  from  "review,  mandate." 

Powers  of  judges  out  of  coort:  Post,  8  176. 

Powers  of  superior  Judges  at  chambers. 

§166.  The  judge  or  judges  of  a  superior  court,  or  any  of  them,  may, 
at  chambers,  grant  all  orders  and  writs  which  are  usually  granted  in  the 
first  instance  upon  an  ex  parte  application,  and  may,  at  chambers,  hear 
and  dispose  of  such  orders  and  writs;  and  may  also,  at  chambers,  appoint 
appraisers,  receive  inventories  and  accounts  to  be  filed,  suspend  the  pow- 
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en  of  executors,  administratorsj  ot  guardians  in  the  cases  allowed  by  law, 
grant  special  letters  of  administration  or  guardianship,  approve  claima 
and  bonds,  and  direct  the  issuance  from  the  court  of  all  writs  and  process 
necessary  in  the  exercise  of  their  powers  in  matters  of  probate. 

Laglilatlon  8  166.  1.  EnacUd  March  11,  1872  (based  on  SUta.  1863.  p.  886), 
and  then  read:  "District  and  connty  judges,  at  chambers,  may  grant  all  ordera 
and  writs  which  are  usually  granted  in  the  first  instance  upon  ez  parte  applica- 
tions, and  may,  at  chambers,  hear  and  dispose  of  such  writs  and  of  motiona  for 
new  trials.'*     2.  Amended  by  Code  Amdts.  1880,  p.  41. 

OlUtioni.  Gal.  60/227;  63/444;  68/641;  99/518;  100/601;  127/64.  App. 
4/609. 

Power  of  Jndgei  out  of  court:  Post,  8  176. 
Chamber  hours  for  judges:  Pol.  Code,  {4116. 
Power  of  judge  of  probata  at  chambari :  Post,  S  1805. 

§167.     [Belated  to  powers  of  probate  judges  at  chambers.] 

LegislaUon  8  167.     1.  Enacted  March  11,  1872.     2.  Repealed  by  Ooda  Amdts. 
1880,  p.  21,  in  amending  Part  I. 
OlUttons.     GaL  64/179. 

CHAPTER  in. 
DiBqnalificatlonB  of  Jndges. 

1 170.  Disqualification  of  judicial  officer  to  sit  or  act. 

I  171.  Judges  and  county  clerks,  when  prohibited  from  practielng  law. 

i  172.  No  judicial  officer  to  have  partner  practicing  law. 

1 178.     [Renumbered  and  amended  section.] 

Disqnaliflcation  of  Judicial  officer  to  sit  or  act. 

§  170.  No  justice,  judge,  or  justice  of  the  peace  shall  sit  or  act  as  saeh 
in  any  action  or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party,  or  to  an  officer  of  a  corporation 
which  is  a  party,  or  to  an  attorney,  counsel,  or  agent  of  either  party,  by 
consanguinity  or  affinity,  within  the  third  degree,  computed  according  to 
the  rules  of  law;  provided,  however,  that  if  the  parties  to  the  action,  or 
the  executor,  or  administrator  of  the  estate,  or  the  guardian  of  the  minor 
or  incompetent  person,  or  the  receiver,  or  the  commissioner,  or  the  referee, 
or  the  attorney  for  a  party  in  all  special  proceedings  of  a  civil  or  crim- 
inal nature,  shall  sign  and  file  in  the  action  or  matter,  a  stipulation  in 
writing  waiving  the  disqualification  herein,  the  judge  or  court  may  pro- 
ceed with  the  trial  or  hearing  with  the  same  legal  effect  as  if  no  such  dis- 
qualification existed. 

3.  When,  in  the  action  or  proceeding,  or  in  any  previous  action  or  pro- 
ceeding involving  any  of  the  same  issues,  he  has  been  attorney  or  counsel 
for  either  party;  or  when  he  has  given  advice  to  either  party  upon  any 
matter  involved  in  the  action  or  proceeding; 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file  that  either 
party  cannot  have  a  fair  and  impartial  trial  before  any  judge  of  a  court 
of  record  about  to  try  the  case  by  reason  of  the  prejudice  or  bias  of  such 
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judge,  said  jndge  shall  forthwith  secure  the  services  of  some  other  jndge, 
of  the  same  or  another  coantj,  to  preside  at  the  trial  of  said  action  or 
proceedin|f;  provided,  that  in  an  action  in  the  superior  court  of  a  county, 
or  of  a  city  and  county,  having  more  than  one  department,  said  action 
shall  be  transferred  to  another  department  thereof,  and  tried  therein  in 
the  same  manner  as  though  originally  assigned  to  such  department.    The 
affidavit  or  affidavits  alleging  the  disqualification  of  a  judge,  must  be  filed 
and  served  upon  the  adverse  party  or  the  attorney  for  such  part^r  at  least 
one  day  before  the  day  set  for  trial  of  such  action  or  pioceeding;  pro- 
vided, counter-affidavits  may  be  filed  at  least  one  day  thereafter,  or  such 
further  time  as  the  court  may  extend  the  time  for  filing  such  counter- 
affidavits,  not  exceeding  ^ve  days,  and  for  this  purpose  the  court  may 
continne  the  trial;  and  m  no  one  cause  or  proceeding  can  more  than  one 
loeh  change  of  judges  be  had.    But  the  provisions  of  this  section  shall 
not  apply  to  the  arrangement  of  the  calendar,  or  to  the  regulation  of  the 
order  of  business,  nor  the  power  of  transferring  the  action  or  proceeding 
to  some  other  court,  or  the  hearing  upon  such  affidavits  and  counter-affi- 
davits. 

LeglBlatloB  1 170.  1.  Enaeted  March  11,  1879  (based  on  SUU.  1868,  p.  848), 
and  then  read:  "A  Judge  cannot  act  as  such  in  any  of  the  following  eases:  1.  In 
an  action  or  proceeding  tb  which  he  is  a  party,  or  in  which  he  is  interested;  2. 
When  he  U  related  to  either  party  by  consanguinity  or  affinity  within  the  third 
degree,  eompnted  according  to  the  rules  of  law;  8.  When  he  has  been  attorney  or 
counsel  for  either  party  in  the  action  or  proceeding;  — But  this  section  does  not 
apply  to  the  arrangement  of  the  calendar  or  the  regulation  of  the  order  of  busi- 
ness, nor  to  the  power  of  transferring  the  cause  to  another  county."  2.  Amended 
by  Code  Amdts.  1880,  p.  42,  and  (1)  changed  the  section  V6  begin,  "No  justice, 
judge,  or  justice  of  the  peace,  shall  sit  or  acV  as  such  in  any  action  or  proceed- 
ing: 1.  To  which  he  is  a  party,  or  in  which  he  is  interested";  (2)  and  the  limi- 
tation after  subdivision  8  to  read,  "But  the  provisions  of  this  section  shall  not 
apply  to  the  arrangemenl?  of  the  calendar  or  the  regulation  of  the  order  of  busi- 
ness, nor  to  the  power  of  transferring  the  action  or  proceeding  to  some  other 
court.*'  8.  Amended  by  Stats.  1898,  p.  284,  and  (1)  omitted,  in  the  intro- 
ductory paragraph,  (a)  the  comma  after  the  word  "peace,"  and  (b)  changed 
"proceeding"  to  "proceedings";  (2)  omitted  the  comma  after  "party,"  in  sub- 
division 1;  (8)  inserted,  in  subdivision  2,  after  "party,"  and  before  "by 
eonaanguinity,"  the  words  "or  to  an  attorney,  counsel,  or  agent  of  either 
party";  (4)  inserted,  in  the  limitation  after  subd.  8,  a  oomma  after  the  word 
"calendar,"  and  omitted  the  word  "to"  before  the  words  "the  power."  4. 
Amended  by  Stats.  1897,  p.  287,  (1)  changing  "proceedings"  back  to  "proceed- 
ing," in  the  first  paragraph;  (2)  inserting  a  comma  after  "affinity,"  in  subd.  2; 
(8)  striking  out  the  last  paragraph,  beginning  " — But";  and  (4)  adding  subd. 
4.  5.  Amendment  by  Stats.  1901,  p.  121;  unconstitutional:  See  note,  9  5,  ante. 
6.  Amended  by  Stats.  1905,  p.  467. 

Citations.  Oal.  56/72;  56/828;  68/822;  59/180;  66/309,  810;  83/617;  91/ 
848,  858;  94/27,  28;  97/178,  175;  98/862;  100/820;  103/398;  105/466, 
557;  115/696;  120/882;  121/106,  109;  128/418,  455;  126/308;  129/106; 
180/307;  181/240,  251;  182/805;  141/41;  150/838,  889;  151/863;  (subd.  1) 
118/251;  121/104,  378;  126/808;  (subd.  2)  91/348;  (subd.  8)  97/178;  (subd. 
4)  128/412;  129/104;  180/807;  182/308,  304;  186/335,  685;  139/327; 
148/207;  149/885,  888;  151/468.  App.  2/54;  6/770,  771,  772,  778;  7/96. 
Code  Oiv.  Proc. — 6 
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Ohaiiff6  of  Tenne:  Post,  9S  897  «t  leq. 

Snbd.  2.    Coiuaiigiiiiiity  and  tflnity:  Sec  Cir.  Code,  fit  1890  ef  mo* 

Snbd.  8.    Judge  cannot  act  aa  attorney:  Poit,  9I 171,  172. 

Judges  and  connty  clerks,  when  prohibited  from  practicing  law. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or  county  clerk,  shall 
practice  law  in  any  court  of  this  state,  nor  act  as  attorney,  agent,  or 
solicitor  in  the  prosecution  of  any  claim  or  application  for  lands,  pen- 
sions, patent  rights,  or  other  proceedings,  before  any  department  of  tbe 
state  or  general  government,  or  courts  of  the  United  States,  during  hia 
continuance  in  office;  nor  shall  any  justice  of  the  peace  practice  law  be- 
fore any  justice's  court  in  the  county  in  which  he  resides. 

Legislation  §  171.  1.  Enacted  March  11,  1872  (based  on  State.  1868,  p.  848). 
and  then  read:  "A  judge  cannot  act  as  attorney  or  counsel  In  a  court  in  whieh 
he  is  judge,  or  in  an  action  or  proceeding  removed  therefrom  to  another  court 
for  trial  or  review,  or  in  an  action  or  proceeding  from  which  an  appeal  may  lie 
to  his  own  court."  2.  Amended  by  Code  Amdts.  1880,  p.  4L2,  to  read:  "No  jus- 
tice or  judge  of  a  court  of  record  shall  practice  law  in  any  eourt  of  this  state 
during  his  continuance  in  office,  nor  shall  any  justice  of  the  peace  practice  law 
before  any  justice's  oourt  in  the  oounty  where  he  resides."  8.  Amended  by 
Stats.  1881,  p.  78. 

No  Jodicial  officer  to  have  partner  practicing  law. 

§  172.  No  justice,  judge,  or  other  elective  judicial  officer,  or  court  com- 
missioner, shall  have  a  partner  acting  as  attorney  or  counsel  in  any  court 
of  this  state. 

LegislaUon  S 172.  1.  Enacted  March  11,  1872,  as  8  178  (based  on  Stats. 
1868,  p.  848),  and  then  read:  "No  judge  or  other  elective  judicial  officer,  or 
district  court  commissioner,  shall  have  a  partner  acting  as  attorney  or  counsel  In 
any  court  of  this  stata."  2.  Amended  by  Oode  Amdta.  1880,  p.  42,  and  renum- 
bered S  172. 

§178.     [Renumbered  and  amended  section.] 

Legislation  f  178.  Renumbered  i  172  by  Stats.  1880,  p.  21,  in  amending  Part  L 
See  Legislation    |  172,  anta. 

CHAPTER  IV. 
Incidental  Powers  and  Duties  of  Judicial  Officers. 

(  176.  Powers  of  justice  or  judge  out  of  eourt. 

i  177.  Powers  of  judicial  officers  as  to  oonduet  of  prooeedingi. 

f  178.  To  punish  for  contempt. 

I  179.  To  take  acknowledgments  and  affidavita. 

Powers  of  justice  or  Judge  out  of  court. 

§  176.  A  justice  or  judge  may  exercise  out  of  court  all  the  powers  ex- 
pressly conferred  upon  a  justice  or  judge,  as  contradistinguished  from  the 
eourt. 

Legislation  g  178.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode  Amdts. 
1880,  p.  42,  (1)  adding  the  words  "justice  or"  before  the  word  "judge,"  in  both 
places  where  printed,  and  (2)  omitting  the  comma  after  "exercise"  and  after 
"eourt,"  in  first  line. 
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eUatioiis.     Gtl.  68/641. 

Fowm  of  Judge  at  diamben:  Ante,  §|  166,  166. 

Power  to  •dmialjter  oetlif :  Poet,  1 179. 

^iwers  of  Judicial  offlcen  as  to  eondact  of  itroceedingi. 
§  177.    Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  pro- 
eeedings  before  him,  when  he  is  engaged  in  the  performance  of  official 
duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided  in  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding  be- 
fore him,  in  the  cases  and  manner  provided  in  this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending  before  him, 
and  in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  his 
powers  and  duties. 

TiftglelKtIon  g  177.  1.  Enaoted  March  11,  1873.  2.  Amended  by  Code  Amdti. 
1880.  p.  42,  (1)  changing  the  word  "has"  to  the  wordi  "shall  have,"  in  first 
line;  <2)  inserting  (a)  '*the'*  before  "proceedings,"  and  (b)  omitting  the  word 
"an"  before  "ofBeial  dnty,"  in  subd.  1;  (3)  omitting  a  comma  after  "orders,"  in 
Bobd.  2;    (4)  omitting  a  comma  aft^r  "necessary,"  in  subd.  4. 

dtatiOBS.  Oal.  65/616;  140/217.  221;  (subd.  1)  140/216;  (iubd.  4)  140/ 
13,  216. 

Incidental  poweri  of  courts:  Ante,  S  128. 

To  poniBli  for  contempt. 

§178.  For  the  effectual  exercise  of  the  powers  conferred  by  the  last 
section,  a  judicial  officer  may  punish  for  contempt  in  the  cases  provided 
in  this  code. 

Xioglslation  §  178.  1.  Enacted  March  11,  1872.  2.  Re-enaeUd  by  Code  Amdts. 
1880,  p.  42.  in  amending  Part  I. 

CttatiOBs.     C^i.  140/13.  216,  217,  221. 

Ckmtempt.    Generally:  Pott,  1 1209.    In  Jnstloes'  oonrts:  Post,  8  906. 

To  take  acknowledgments  and  affidavltB. 

§179.  Each  of  the  justices  of  the  supreme  court,  and  judges  of  the 
superior  courts,  shall  have  power  in  any  part  of  the  state,  and  every  jus- 
tice of  the  peace  within  his  city  and  county,  or  county,  and  a  jadge  of  a 
police  or  other  inferior  court  within  his  city  and  county,  city,  or  town,  to 
take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  property,  or 
of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  state. 

Legifllation  1 179.  1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  845. 
9.  Amended  by  Code  Amdts.  1880,  p.  42,  substituting  a  new  introductory  sen- 
tence for  the  original,  which  read:  The  justices  of  the  supreme  court,  and  the 
Judges  of  the  district  and  county  courts,  ha^e  power  in  any  part  of  the  state, 
and  justices  of  the  peace  within  their  respectiye  counties,  and  police  judges,  and 
judges  of  municipal  eourts,  within  their  respectiye  dtiea  or  towns,  to  take  and 
certify." 
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Oltttloiis.  Cftl.  56/466;  65/616;  JB8/410;  128/420;  185/175;  140/18,  221; 
(tnbd.  1)  64/800. 

8nbd.  1.  Baal  prop«itj,  aeknowledgmenl  of  ponTeyuiM  of:  See  dr.  Oode. 
19  1180  et  seq. 

Snbd.  2.    Satlsf action  of  jndgmont:  Post,  B  675. 

Bnbd.  S.    AffldaYlt:  Poit,  \\  2009  ot  aeq.    Depoiitloii:  Poit,  18  8012  •!  aoq. 


CHAPTEB  V. 
BClBcellaxieoiu  Provlsloiui  respecting  Courts  and  Judicial  Offlcen. 

i  182.  Bnbaequent  applications  for  orders  refnsod,  when  prohibitod, 

8  188.  Violation*  of  preceding  section. 

8  184.  Proceedings  not  affected  by  vacancy  in  offiea. 

8  185.  Proceedings  to  be  in  English  language. 

8  186.  Abbreviations  and  figures. 

8  187.  Means  to  carry  Jtirisdiction  into  effeef. 

8  188.  Trials  and  intervening  terms.     [Repealed.] 

Subsequent  applications  for  orders  refused,  wben  prohibited. 

§  182.  If  an  application  for  an  order,  made  to  a  judge  of  a  court  in 
which  the  action  or  proceeding  is  pending,  is  refused  in  whole  or  in  part, 
or  is  granted  conditionally,  no  subsequent  application  for  the  same  order 
■hall  be  made  to  any  court  commissioner,  or  any  other  judge,  except  of  a 
higher  court;  but  nothing  in  this  section  applies  to  motions  refused  for 
informality  in  the  papers  or  proceedings  necessary  to  obtain  the  order,  or 
to  motions  refused  with  liberty  to  renew  the  same. 

Legislation  §  182.  1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  845. 
2.  Amended  by  Code  Amdts.  1880,  p.  43,  (1)  changing  "can"  to  *'shall,"  after 
words  "same  order";  (2)  omitting  word  "any"  before  "informality";  and  (8) 
adding  at  end  of  section  the  clause  beginning  "or  to  motions/' 

Citations.     Cal.  61/194;   69/685;    89/838;   115/697;   181/619. 

Orders  and  motions  generally:  Post,  8fi  1008  et  seq. 

Orders,  appealable:  Post,  8  989,  subd.  8. 

Violations  of  preceding  section. 

§183.  A  violation  of  the  last  section  may  be  punished  as  a  contempt; 
and  an  order  made  contrary  thereto  may  be  revoked  by  the  judge  or  com- 
missioner who  made  it,  or  vacated  by  a  judge  of  the  court  in  which  the 
action  or  proceeding  is  pending. 

Legislation  §  188.  1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  845. 
t.  Amended  by  Code  Amdts.  1880,  p.  48,  and  the  words  "or  oommissioner"  added 
before  "who  made  it." 

CiUtions.     Cal.  61/194. 

Ez  parte  order,  vacating  or  modifying:  Post,  8  987. 

Proceedings  not  affected  by  vacancy  in  office. 

§184.  No  proceeding  in  any  court  of  justice,  in  an  action  or  special 
proceeding  pending  therein,  shall  be  affected  by  a  vacancy  in  the  office 
of  all  or  any  of  the  judges  thereof. 

Legislation  i  184.  1.  Enacted  March  11,  1872  (based  on  Stats.  1868,  p.  845), 
and  then  read:  "No  proceeding  in  any  court  of  justice,  in  an  action  or  special 
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proeaeding  pending  therein,  is  affected  by  a  Taoaney  in  the  ofllce  of  all  or  any 
of  the  Judges,  or  hy  the  failure  of  a  term  thereof."  2.  Amended  by  Ck>de  Amdts. 
1880,  p.  48. 

PtoceodingB  to  be  In  BngllBh  Uagnage. 

§  18&  Every  written  proceeding  in  a  eonrt  of  justice  in  this  state  shall 
be  in  the  English  language,  and  judicial  proceedings  shall  be  conducted, 
preserved,  and  published  in  no  other. 

Legislation  f  185.  1.  Enadtod  March  11,  1872  (based  on  Stats.  1868,  p.  845), 
and  then  read:  "ETery  written  proceeding  in  a  court  of  Justice  in  this  state,  or 
before  a  Judicial  officer,  except  in  the  counties  of  San  Luis  Obispo,  Santa  Bar- 
bara, Los  Angeles,  and  San  Diego,  must  be  in  the  English  language,  and  in  the 
exeepted  counties  may  be  either  in  the  English  or  Spanish  language."  2. 
Amended  by  Code  Amdts.  1880,  p.  48. 

AbbrevlAtioiis  and  figures. 

§186).  Such  abbreviations  as  are  in  common  use  maj  be  used,  and 
numbers  may  be  expressed  bj  figures  or  numerals  in  the  customary 
manner. 

Legialatton  §  188.     1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  844. 
2.  Re-enacted  by  Code  Amdts.  1880,  p.  48,  in  amending  Part  L 
Citations.     OaL  185/29. 

lieaas  to  carry  Jurisdiction  into  effect. 

§  187.    When  jurisdiction  is,  by  the  constitution  or  this  code,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means  neces- 
sary to  carry  it  into  effect  are  also  given;  and  in  the  exercise  of  this  juris- 
diction, if  the  course  of  proceeding  be  not  specifically  pointed  out  by  this 
code  or  the  statute,  any  suitable  process  or  mode  of  j^roceedin^f  may  be 
adopted  which  may  appear  most  conformable  to  the  spirit  of  this  code. 
I^egialatlon  8  187.     1.  Enacted  March  11,  1872 ;  based  on  New  York  Code.     2. 
Amended  by  Code  Amdts.  1880,  p.  48,  (1)  adding,  in  first  line,  the  words  "the 
constitution  or,"  and  (2)  changing  "the"  to  "this,"  before  "Jurisdiction." 

Citations.  Cal.  50/542,  645;  68/507,  508;  65/192;  71/601;  72/820,  697; 
76/166;  76/645;  81/615;  82/467,  468;  98/495;  100/120,  169;  109/255;  118/ 
64;  117/202,  203;  118/420;  121/41;  124/474;  187/208;  18^8/495;  141/558; 
149/702;  150/88,  89,  640.     App.  4/722;  7/411. 

§  188.     [Trials  and  intervening  terms.    Bepealed.] 

Legislation  8  188.  1.  Added  by  Code  Amdts.  1878>74,  p.  285.  2.  Bepealed 
hy  Code  Amdts.  1880,  p.  21,  in  amending  Part  I. 
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TITLE  III. 
PeraonB  Specially  Invested  with  Powers  of  a  Judicial  Natara. 

Chapter  I.     Jnrort.     Articles  I-XII.     §S  100-254. 
n.     Court  Comzniteioaen.     IS  258,  269. 


GHAPTEB  I. 
Jnron* 

Article  I.     Jurors  In  General.     §1190-195. 

II.  Qualifioetions  and  Exemptions  of  Jurors.     If  198-202. 

III.  Of  Seleotifig  and  Returning  Jurors  for  Courts  of  Record.     ||  204- 

211. 

IV.  Of  Drawing  Jurors  for  Courts  of  Record,     if  214-221. 

V.  Of  Summoning  Jurors  for  Courts  of  Record.      ||  225-228. 

VI.  Of  Summoning  Jurors  for  Courts  not  of  Record.      |8  280-289. 

VII.  Of  Summoning  Juries  of  Inquest.     §  285. 

VIII.  Obedience  to  Summons,  "how  Enforced,      f  288. 

IX.  Of  Impaneling  Grand  Juries.     (S  241-248. 

X.  Of  Impaneling  Trial  Juries  In  Courts  of  Record.     H  246-248. 

XI.  Of  Impaneling  Trial  Juries  In  Courts  not  of  Record,      f  I  260,  tSl. 

XII.  Of  Impaneling  Juries  of  Inquest.     %  254. 


ARTICLE  I. 
Jiuors  la  GenaraL 

I  190.  Jury  defined. 

I  191.  Different  kinds  of  Juries* 

S  192.  Grand  jury  defined. 

S  198.  Trial  jury  defined. 

I  194.  Number  of  a  trial  jury. 

i  195.  Jury  of  inquest  deflbaed. 

Jury  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected  from  the  citizens 
of  a  particular  district,  and  invested  with  power  to  present  or  indict  a 
person  for  a  public  offense,  or  to  try  a  question  of  fact. 

Legislation  8  190.     1.  Enacted  March  11, 1872.     2.  Re-enactad  by  Coda  AmdU. 
1880,  p.  44«  in  amending  Pert  I. 
Jurors,  Qualiflcatlotts  and  exemptions:  Post,  IS  198-202. 
Selecting  and  summoning:  Post,  IS  204,  288. 
Impaneling:  Post,  1 1  241-254. 

Different  kinds  of  Juries. 

§  191.    Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 
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IfCgUlatiOB  f  191.  1.  Knaeted  Mareh  11,  1672.  a.  Seenaeted  by  Ooda  Amdta. 
1880,  p.  44,  in  amending  Part  I. 

Grand  Jury  dflflned. 

§  192.  A  grand  jury  is  a  body  of  meii|  nineteen  in  number,  returned 
in  pursuance  of  law,  from  the  citizens  of  a  county,  or  city  and  county, 
before  a  court  of  competent  jurisdiction,  and  sworn  to  inquire  of  public 
offense  committed  or  triable  within  the  county,  or  city  and  county. 

TiHglilatton  f  198.  1.  Enacted  March  11.  1872  (based  on  Stats.  1868,  p.  680), 
and  than  read:  "A  grand  jury  is  a  body  of  men,  not  less  than  thlrtoen  nor  more 
than  flftaan  in  number,  returned  at  stated  periods  from  oitisens  of  the  eoanty. 
before  a  eonrt  of  oompetent  jurisdiotion,  and  sworn  to  inquire  of  pnblio  oifensei 
eommitted  or  triable  within  the  eounty."  2.  Amended  by  Code  Amdts.  1876-76, 
p.  86,  to  read  as  at  present,  exeept  that  (1)  it  did  not  contain  the  words  "oi 
eitj  and  county"  in  either  place;  (2)  the  words  "eitixens  of  a  county"  were 
printed  "eitSxens  of  the  county";  and  (8)  the  word  "offense"  was  printed  "of 
fenses."     8.  Amended  by  Code  Amdts.  1880,  p.  44. 

Oltotloiis.  Cal.  54/66,  66;  69/108;  92/261,  268;  119/8.  App.  2/455,  458, 
5/465. 

Qzaad  Jury,  Impaneling:  Post,  If  241-248. 

How  often  drawn:  Const.,  art.  I,  |  8. 

Trial  Juy  defined. 

§  103.  A  trial  jury  is  a  body  of  men  returned  from  the  citizens  of  a 
particniar  district  before  a  court  or  officer  of  competent  jurisdiction,  and 
sworn  to  try  and  determine,  by  verdict,  a  question  of  fact. 

liOglslation  f  198.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  44,  and  the  words  "a  unanimous,"  before  the  word  'Verdict,"  stricken 
out. 

Trial  by  Jury:  Post,  H  600-619. 

Verdict.  Three  quartera  of  Jury  can  And:  Const.,  art.  i«  I  7.  See  also  post, 
1618. 

Knmber  of  a  trial  Jury. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  provided,  that  in  civil 
sctions  and  cases  of  misdemeanor,  it  may  consist  of  twelve,  or  of  any 
number  less  than  twelve,  upon  which  the  parties  may  agree  in  open  court. 

Legislation 8  194.  1.  Enacted  March  11,  1872,  and  then  read:  "A  trial  jury 
eoBsists  of  twelTe  men,  unless  the  parties  to  the  action  or  proceeding  agree  upon 
a  leaa  number."     2.  Amended  by  Code  Amdte.  1880,  p.  44. 

Ijsss  than  twelve:  Const.,  art.  I,  f  7. 

Jnxy  of  Inquest  defined. 

§  105.  A  jury  of  inquest,  is  a  body  of  men  summoned  from  the  citizens 
of  a  particular  district  before  the  sheriff,  coroner,  or  other  ministerial 
officer,  to  inquire  of  particular  facts. 

Legiilation  f  196.     1.  Enacted  March  11,  1872.    2.  BeenaoUd  by  Code  AmdU. 
1880,  p.  44,  in  amending  Part  L 
OltattOBS.     CaL  42/882,  885. 
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ABTIOLS  n. 

Qnilifleatlons  and  Ezemptiont  of  Juron. 

S  198.  Who  competent  to  act  as  juror. 

I  199.  Who  not  competent  to  act  as  juror. 

8  200.  Who  exempt  from  jury  duty. 

(  201.  Who  may  be  excused. 

I  202.  Affidavit  of  claim  to  exemption. 

Who  competent  to  act  as  juror. 
§198.    A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  one  year,  and  of  the  county,  or 
city  and  county,  ninety  days  before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary  intelligence, 
and  not  decrepit; 

'  3.  Possessed  of  sufficient  knowledge  of  the  English  language; 
4.  Assessed  on  the  last   assessment-roll   of  the   county,   or  city   and 
county,  on  property  belonging  to  him. 

Legislation  9  198.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863,  p.  680; 
Stats.  1864,  pp.  462,  524),  and  then  read:  "A  person  is  competent  to  act  as  m 
juror  if  he  be:  1.  A  citizen  of  the  United  States,  an  elect'or  of  the  county,  and 
a  resident  of  the  township  at  least  three  months  before  being  selected  and  re- 
turned; 2.  In  possession  of  his  natural  faculties  and  not  decrepit;  8.  Possessed 
of  sufficient  knowledge  of  the  language  in  which  the  proceedings  of  tflie  courts 
are  had;  4.  Assessed  on  the  last  assessment-roll  of  his  county,  on  property  be- 
longing to  him."  2.  Amended  by  Code  Amdts.  1875-76,  p.  89,  inserting,  In 
subd.  1,  after  the  word  "county,"  the  words,  in  parentheses,  "(whether  his  name 
be  enrolled  on  the  great  register  of  the  county,  or  not)."  8.  Amended  by  Oode 
Amdts.  1880,  p.  45.  4.  Amendment  by  Stats.  1901,  p.  121;  unconstitutional: 
See  note,  §  5,  ante. 

Citations.  Oal.  51/599;  58/266;  61/553;  106/318;  147/549;  (subd.  4)  12B/ 
487.     App.  1/581;  5/465,  466;   (subd.  4)  5/466. 

Residence  generally:  See  Const.,  art.  ii,  S  4;  Pol.  Code,  9  52. 

Who  not  competent  to  act  as  Juror. 

§  199.    A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  preceding 
section; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any  felony  or 
other  high  crime;  or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of  record  in  this 
state  within  a  year,  as  provided  in  section  two  hundred  of  this  code,  or 
who  has  been  drawn  as  a  grand  juror  in  any  such  court  and  served  as 
such  within  a  year  and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court  of  record  in 
this  state  is  not  competent  to  act  as  a  trial  juror  in  any  such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court  of  this  state 
is  not  competent  to  act  as  a  grand  juror  in  any  such  court. 

Legislation  g  199.     1.  Enacted  March  11.  1872  (based  on  Stats.  1863,  p.  680), 
and  then  read:   "A  person  is  not  cumpetent  to  act  as  a  Juror:   1.  Who  does  not 
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poBsect  the  qvaliflcations  preieribed  by  the  preeedinf  teetion;  2.  Who  hM  been 
eonrieted  of  e  felony  or  misdemeanor,  inToWinf  moral  turpitude."  2.  Amended 
by  Code  Amdts.  1880,  p.  45,  changing  subd.  2  to  read  as  now  printed,  except 
that,  then  ending  the  aection,  it  did  not  have,  at  end,  the  word  *'or.'*  8. 
Amendment  by  8tata.  1901,  p.  122;  unconatitutional :  See  note,  S  5,  ante.  4. 
Amended  by  Stata.  1905,  p.  70,  adding  lubda.  8  and  4,  and  the  last  paragraph; 
subd.  8  then  baring  the  worda  "lection  two  hundred  and  three,"  a  manifest  error, 
eorreeted  in  1909.  Quaere  as  to  the  "hinging"  of  subd.  4  on  the  introduc- 
tory paragraph.  6.  Amended  by  Stata.  1909,  e.  645,  changing  the  aection 
number  in  subd.  8;  the  act  to  take  effect  June  1,  1909. 

OltatioilS.     Cal.  106/318;    123/487;    147/549;    160/666.     App.  1/581. 

Who  exempt  from  jury  duty. 

§  200.  IVho  exempt  from  jury  duty.  A  person  is  exempt  from  liability 
to  act  as  a  juror  if  he  be: 

1.  A  jadicialy  civil,  or  military  officer  of  the  United  States,  or  of  tbis 
state; 

2.  A  person  holding  a  county,  city  and  county,  city,  town  or  township 
office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  stenographer  of  an 
attorney  at  law; 

4.  A  minister  of  tbe  gospel,  or  a  priest  of  any  denomination  following 
liis  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist,  actually  engaged  in  the  business 
of  dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hospital,  asylum,  or 
other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attendant  of  the 
state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of  this  state; 

10.  An  express  agent,  mail-carrier,  or  a  superintendent,  employee,  or 
operator  of  a  telegraph  or  telephone  company  doing  a  general  telegraph 
or  telephone  business  in  this  state,  or  keeper  of  a  public  ferry  or  toll-gate; 

11.  An  active  member  of  the  national  guard  of  California,  or  an  active 
member  of  a  paid  fire  department  of  any  city  and  county,  city,  town,  or 
village  in  this  state,  or  an  exempt  member  of  a  duly  authorized  fire 
company; 

12.  A  superintendent,  engineer,  brakeman,  motorman,  or  conductor  on 
a  railroad;  or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in  this  state,  upon 
a  regular  panel,  who  has  served  as  such  within  a  year  or  a  person  drawn 
or  summoned  as  a  juror  in  any  such  court  who  has  been  discharged  as  a 
juror  within  a  year  as  hereinafter  provided;  provided,  however,  that  in 
counties  having  less  than  five  thousand  population  the  exemption  provided 
by  this  subdivision  shall  not  apply. 

XteglalatiOB  1 200.  1.  Enacted  March  11,  1872  (based  on  Stats.  1853,  p.  69; 
Stata.  1862,  p.  875;  Stata.  1868,  p.  680;  Stats.  1865-66,  p.  30),  and  then  read: 
"A  person  is  exempt  from  liability  to  act  as  a  juror  if  he  be:  1.  A  judicial,  civil, 
•r  military  officer  of  the  United  States,  or  of  the  state  of  California;  2.  A  per- 
son koldinf  a  eonnty  office;  8.  An  attorney  nn^  counselor  at  law;  4.  A  minister 
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of  the  foipel  or  •  priest  of  tny  dehomination ;  5.  A  teftcher  In  a  eollega,  ftoad- 
emjr,  or  ichool;  6.  A  practicing  physician;  7.  An  officer,  keeper,  or  attendant 
of  an  almihouee,  hospital,  asylum,  or  other  charitable  institntion;  8.  Engaged  la 
the  performance  of  duty  as  officer  or  attendant  of  a  county  Jail  or  the  state 
prison;  9.  Employed  on  hoard  of  a  Tessel  narigating  the  waters  of  this  state; 
10.  An  express  agent,  mail-carrier,  telegraph-operator,  or  keeper  of  a  publie 
ferry  or  tollgato;  11.  An  active  member  of  the  fire  department  of  any  city, 
town,  or  Tillage  in  this  state,  or  an  exempt  member  by  reason  of  Ats  years  actlTO 
service;  12.  A  superintendent,  engineer,  or  conductor  on  a  railroad."  3. 
Amended  by  Code  Amdts.  1878-74,  p.  285,  (1)  in  subd.  8,  changing  "An  attor- 
ney" to  "A  practicing  attorney";  (2)  adding,  at  the  end  of  subd.  4,  the  words 
"following  his  profession'*;  (3)  adding,  at  the  end  of  subd.  6,  the  words  "or  den- 
tist"; (4)  in  subd.  10,  substituting  for  "telegraph-operator"  the  words  "superin- 
tendent, employee,  or  operator  of  a  telegraph  line  doing  a  general  telegraph  bual- 
ness  in  this  state";  and  (5)  adding  subd.  18,  "An  editor  or  local  reporter  of  a 
newspaper."  8.  Amended  by  Code  Amdts.  1875-76,  p.  86,  (1)  changing  subd. 
8  to  "An  attorney  at  law";  (2)  striking  out  the  words  "or  dentist"  from  end  of 
subd.  6;  (8)  changing  subd.  11  to  read,  "An  actiTe  member  of  a  Are  department 
of  any  city,  town,  or  Tillage  in  the  state,  or  an  exempt  member  of  a  duly  organ- 
ized fire  company,  who  has  become  exempt  from  Jury  duty  before  the  passage  of 
this  act";  (4)  changing  subd.  18  to  read,  "A  person  who  served  as  a  juror  la 
any  court  of  record  in  this  state,  for  a  term  thereof  which  has  expired  within  m 
year;  but  this  exemption  shall  not  extend  to  a  person  who  is  summoned  as  • 
Juror  for  the  trial  of  a  particular  case."  4.  Amended  by  Code  Amdts.  1880, 
p.  45,  (1)  at  end  of  subd.  1,  changing  "the  state  of  California"  to  "this  state"; 
(2)  changing  subd.  2,  after  "county,"  to  read,  "city  and  county,  or  township  of- 
fice"; (8)  in  subd.  5,  adding  "uniTersiiy"  before  "college";  (4)  adding,  after 
"physician,"  in  subd.  6,  "or  druggist,  actually  engaged  in  the  business  of  dis- 
pensing medicines";  (5)  changing,  after  "attendant  of,"  In  subd.  8,  to  read,  "the 
state  prison,  or  of  a  county  jail,  or  the  state  prison";  (6)  changing  subd.  11  to 
read,  "An  active  member  of  the  national  guard  of  California,  or  an  actiTe  member 
of  a  fire  department  of  any  city  and  county,  city,  town,  or  Tillage  in  this  state, 
or  an  exempt  member  of  a  duly  organised  fire  company  who  had  become  exempt 
from  jury  duty  before  the  passage  of  this  act";  and  (7)  changing  subd.  18  !• 
read:  "A  person  drawn  as  a  juror  in  any  court  of  record  in  this  state,  upon  a 
regular  panel,  who  has  serTod  as  such  within  a  year;  but  this  exemption  shall 
not  extend  to  a  person  who  is  summoned  as  a  juror  for  the  trial  of  a  particular 
case."  5.  Amended  by  Stats.  1897,  p.  185,  striking  out,  at  the  end  of  subd.  11« 
the  words  "who  had  become  exempt  from  jury  duty  before  the  passage  of  this 
act."  6.  Amended  by  Stats.  1905,  p.  71,  to  read  as  it  does  now,  except  that  (1) 
no  comma  was  printed  after  the  word  "druggist"  in  subd.  6;  (2)  in  subd.  11, 
the  words  "authorized  fire  company"  were  printed  "organized  fire  company";  and 
It  (8)  did  not  contain  the  proTiso  in  subd.  18.  7.  Amended  by  Stats.  I907|  p, 
885. 

OitaUons.     Cal.  (subd.  2)  128/486. 

Exemption,  how  claimed:  Post,  |  202. 

Snbd.  11.     Exempt  fireman:  Pol.  Code.  98  8887-8889. 

Ifembers  of  national  guard:  See  Pol.  Code,  I  2098. 

Who  may  be  excused. 

§201.  A  juror  shall  not  be  excused  by  a  court  for  ilight  or  trivia] 
cause,  or  for  hardship  or  inconvenience  to  his  business,  but  only  when 
material  injury  or  destruction  to  his  property,  or  of  property  intrusted 
to  him,  is  threatened,  or  when  his  own  health,  or  the  sickness  or  death 
of  a  member  of  his  family,  requires  bis  absence. 
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&8SiilatiOB  t  201.  1.  Enaetod  Mtreh  11,  1872;  based  en  SUit.  1868,  p.  680. 
1.  A»«nded  by  Code  Amdts.  1880,  p.  45,  (1)  ehangiof  the  flnt  wordi  of  the 
•e«tioB  from  "A  juror  cannot  be  ezeneed  by  the  eonrt'*;  (2)  omitting  a  comma 
ftfter  "hardahip";  and  (8)  ehanffing  "or  of  property  Utrnited"  from  "or  that  ef 
tlM  public  intrusted." 

CiUtloiis.     Cat.  188/268. 

AllidaTlt  of  tlaim  to  oxemptioiL 

§  202.  If  a  person,  exempt  from  Iiabilit}r  to  act  as  a  juror  as  provided 
in  section  two  hundred,  be  summoned  as  a  juror,  he  may  make  and  trans- 
mit his  affidavit  to  the  clerk  of  the  court  for  which  he  is  summoned, 
stating  his  office,  occupation,  or  employment;  and  such  affidavit  shall  be 
delivered  bj  the  clerk  to  the  judge  of  the  court  where  the  name  of  such 
person  is  called,  and  if  sufficient  in  substance,  shall  be  received  as  an 
ezeuae  for  non-attendance  in  person*  The  affidavit  shall  then  be  filed  by 
the  elerk. 

Iieglalation  0  202.  1.  Added  by  Code  Amdts.  1878-74,  p.  886.  2.  Amended 
by  Code  Amdts.  1880,  p.  46,  (1)  changlns  "If  a*'  from  "If  any,"  la  tn%  line; 
(2)  chang:ins  "where"  from  "when,"  before  "the  name." 

ARTICLE  IIL 

Of  fleleellag  and  Betnmiac  Jnron  for  Courts  of  Becord. 

I  204.  Jury-lists,  by  whom  and  when  to  be  made, 

f  205.  Who  competent  to  serre  as  Jurors. 

I  206.  Lrists  to  eontaia  how  many  names. 

I  207.  Person  who  serred  as  Juror  durinf  preoedlnc  year  not  to  be  selected.     [Re- 
pealed.] 

C  208.  Certified  list  to  be  filed  with  elerk  of  superior  court. 

I  209.  Duty  of  clerk.     Jury-boxes. 

I  210.  Regular  Jurors  to  serre  one  year. 

I  211.  Jurors  to  be  drawn  from  boxes. 

Jury-lists,  by  whom  and  when  to  bo  mads. 

§204.  In  the  month  of  January  in  each  year  it  shall  be  the  duty  of 
the  superior  court  in  each  of  the  counties  of  this  state  to  make  an  order 
designating  the  estimated  number  of  grand  jurors,  and  also  the  number 
of  trial  jurors,  that  will,  in  the  opinion  of  said  court,  be  required  for  the 
transaction  of  the  business  of  the  court,  and  the  trial  of  causes  therein, 
during  the  ensuing  year;  and  immediately  after  said  order  designating 
the  estimated  number  of  grand  jurors  shall  be  made,  the  court  shall  select 
and  list  the  grand  jurors  required  by  said  order  to  serve  as  grand  jurors 
in  said  superior  court  during  the  ensuing  year,  or  until  new  lists  of  jurors 
shall  be  provided,  and  said  selections  and  listings  shall  be  made  of  per- 
sons suitable  and  competent  to  serve  as  jurors,  as  set  forth  and  required 
in  sections  two  hundred  and  Hyq  and  two  hundred  and  six  of  this  code, 
which  list  of  persons  so  selected  shall  at  once  be  placed  in  the  possession 
of  the  county  clerk;  and  immediately  after  said  order  designating  the 
estimated  number  of  trial  jurors  shall  be  made,  the  board  of  supervisors 
shall  select,  as  provided  in  section s  two  hundred  and  five  and  two  hun- 
dred and  six  of  this  code,  a  list  of  persons  to  serve  as  trial  jurors  in  the 
superior  court  of  said  county  during  the  ensuing  year,  or  until  a  new 


§204 


CODE  OF   CIVIL.  PBOCEDUBB.  76 


lift  of  jurors  shall  bo  provided.  In  eonntiesy  and  cities  and  eonntiei 
having  a  population  of  one  hundred  thousand  inhabitants  or  over,  such 
selection  shall  be  made  by  a  majority  of  the  judges  of  the  superior  courts. 

Loglilstton  §  S04.  1.  Enaet^d  Marek  11,  1873,  and  then  nad:  "Th«  board 
•f  auparriaors  of  oaeh  county  mnat,  at  their  flnt  rognlar  meetinf  in  aaeh  yaar, 
or  at  any  other  meetinf  if  neslooted  at  the  first,  make  a  liat  of  persona  to  serre 
aa  jurors  in  courts  of  record  for  the  ensuing  year.*'  2.  Amended  hj  Code  Amdts. 
1878-74,  p.  286,  to  read:  "The  district  Judges  of  the  several  districts  within  or 
embracing  part  of  the  city  and  eounty  of  San  Francisco,  and  the  county  jud|:e  of 
the  county,  and  the  judge  of  the  municipal  criminal  court  of  San  Francisco,  or  a 
majority  of  such  judges,  must  meet  iu  San  Frandseo  in  the  month  of  December 
of  each  year,  at  the  time  and  place  designate  by  the  county  judge,  and  make  a 
list  of  persons  to  serre  aa  jurors  in  the  courU  of  record,  held  in  said  dty  and 
eounty,  for  the  ensuing  year.  And  the  board  of  supwrrison  of  each  of  the  other 
counties  of  the  stote  must,  at  ita  first  regular  meeting  in  each  year,  or  at  any 
other  meeting,  if  neglected  at  the  first,  make  a  list  of  persons  «6  serre  aa  jurors  ia 
the  courts  of  record  in  their  respectiTo  counties  until  a  new  list  is  proyided."  8. 
Amended  by  Oode  AmdU.  1875-76,  p.  86,  to  read:  'T^e  district  judges  of  the 
scToral  judicial  districts  within  or  embracing  part  of  the  dty  and  county  of  San 
Francisco,  and  the  county  Judge,  probate  judge,  and  judge  of  the  municipal 
criminal  courf  of  said  city  and  county,  or  a  majority  of  such  judges,  must  meet 
la  said  city  and  county  in  the  month  of  December  of  each  year,  at  the  time  and 
place  designated  by  the  eounty  judge,  and  select  a  list  of  persons  to  serre  as 
grand  jurors  in  the  county  court,  and  another  list  of  persons  to  serre  aa  trial 
jurors  in  the  conrtk  of  record  held  in  said  city  and  county  for  the  ensuing  year 
And  the  board  of  superrisors  of  each  of  the  other  eounUea  of  the  sUte  must,  at 
iU  first  regular  meeting  in  each  year,  or  at  any  other  meeting,  if  neglecUd  at  the 
first,  make  a  list  of  persons  tb  serre  aa  jurors  In  the  oourU  of  record,  iu  their 
respectiTe  eountiea,  until  a  new  list  is  prorided."  4.  Amended  by  Oode  Amdta. 
1880,  p.  46,  to  read:  "Within  thirty  days  after  the  paasage  of  thia  act  the  su- 
perior court  in  each  of  the  eonntiei  of  this  sU«e  shall  make  an  order  designatinc 
the  number  of  grand  jurors,  and  also  the  number  of  trial  jurors  that,  in  the  opin- 
ion of  said  court,  will  be  required  for  the  transaction  of  the  business  of  aaid 
court  during  the  year  ending  on  the  first  day  of  January,  eighteen  hundred  and 
eightiy-one;  and  thereafter,  in  the  month  of  January  in  each  year,  it  shall  be  tha 
duty  of  said  court  to  make  an  order  designating  the  estimated  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors,  that  will,  in  the  opinion  of  aald  court, 
be  required  for  the  transaction  of  the  business  of  the  court,  and  the  eout  and 
the  trial  of  causes  therein,  during  the  ensuing  year.  And  immediately  after  aaid 
order  shall  be  made,  the  board  of  superrisors  shall  select,  aa  prorided  in  the  next 
section,  a  list  of  persons  to  serre  as  grand  jurors  and  tria^l  jurors  in  the  superior 
oourt  of  said  county  during  the  ensuing  year,  or  until  a  new  list  of  jurors  shall 
be  prorided.  In  cities  and  counties  having  over  one  hundred  thousand  inhabi- 
tants such  selection  shall  be  made  by  the  judges  of  the  superior  court."  6. 
Amended  by  StaU.  1881,  p.  69.  to  read:  "In  the  month  of  January  In  each*  year* 
it  shall  be  the  duty  of  the  superior  court  in  each  of  the  counties  of  this  state 
to  maks  an  order  designating  the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial  of  cauAoa  therein,  dur- 
ing the  ensuing  year;  and  immediately  after  said  order  shall  be  ma^  the  board 
of  supervisors  shall  select,  as  prorided  in  the  next  section,  a  list  of  persons  to 
serre  as  grand  jurors,  and  also  a  list  of  persons  to  serre  as  trial  jurors,  in  the 
superior  court  of  ssid  county,  during  the  ensuing  yesr,  or  until  new  lists  of 
Jurors  shall  be  prorided.  In  cities  and  counties  having  over  one  hundi^  thou- 
au^  inhabitants,  such  aelection  shall  be  made  by  the  judgea  of  the  aaperiav 
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eonrt,  or  a  majoritj  of  tham  if  »11  do  aof  attend."     6.  Amended  by  State.  1898, 
pu  297. 

Citationa.  Cal.  56/37;  69/544,  549;  78/289;  92/242;  104/820;  106/819; 
116/193.  194.  195;  188/269;  145/295;  152/78,  74,  81.  App.  1/572,  678,  674, 
681. 

Who  competent  to  serve  as  Jurors. 

§205.  The  Belections  and  liBtinge  shall  be  made  of  persons  snitable 
and  competent  to  serve  as  jurors^  who  are  assessed  on  the  last  preceding 
assessment-roll  of  such  eonnty,  or  city  and  county,  and  in  making  such 
seleetioBS  they  shall  take  the  names  of  such  only  as  are  not  exempt  from 
serving,  who  are  in  the  possession  of  their  natariJ  faculties,  and  not 
infirm  or  decrepit,  of  fair  character  and  approved  integrityi  and  of  sound 
judgment. 

I<eglBlatton  g  208.  1.  Enacted  March  11,  1872,  and  then  read:  "They  mnet 
proeecd  to  eeleet  and  liet  from  those  aseessed  on  the  atBessment-roIl  of  the  pre* 
Tloaa  year,  snitable  persons,  competent  to  serre  as  jurors;  and  in  making  such 
aelection,  they  must  l^ke  the  names  of  such  only  as  are  not  exempt  from  serr- 
inf,  who  are  in  possession  of  tlieir  natural  faculties,  and  not  infirm  or  decrepit, 
of  fair  character,  of  approved  integrity,  and  of  sound  judgment."  2.  Amended 
by  Code  Amdts.  1880,  p.  46,  (1)  changing  ''must"  to  ''shall"  in  both  instances, 
and  <2)  changing  the  words  "assessment-roll  of  the  preyions  year"  to  "laslf  pre- 
ceding aasessment-roU  of  such  eonnty,  or  city  and  county."  8.  Amended  by 
State.  1861,  p.  70,  to  read  as  at  present,  except  that  (1)  it  contained  the  intro- 
dnetory  aenltoce,  "They  shall  proceed  to  select  and  list  the  grand  jurors  re- 
quired by  said  order  of  the  superior  court,  and  then  select  and  list  the  trial 
Jurors  required  by  said  order";  (2)  "The  selections"  was  printed  "Said  selec* 
tlona";  and  (8)  the  word  "the"  was  not  used  before  the  word  "possession."  4. 
Amended  by  Stats.  1893,  p.  298. 

Cltaftlons.     Cal.  95/426;  116/198,  104;  145/295.     App.  1/572.  581. 

Idsts  to  contain  how  many  names. 

§206^  The  lists  of  jurors,  to  he  made  as  provided  in  the  preceding 
section,  shall  contain  the  number  of  persons  which  shall  have  been  des- 
ignated by  the  court  in  its  order.  The  names  for  such  lists  shall  be 
selected  from  the  different  wards  or  townships  of  the  respective  coun- 
ties in  proportion  to  the  number  of  inhabitants  therein,  as  nearly  as  the 
same  can  be  estimated  by  the  persons  making  said  lists;  and  said  lists 
shall  be  kept  separate  and  distinct  one  from  the  other. 

Jjeglalation  f  206.  1.  Enacted  March  11,  1872,  and  then  read:  "Such  lists 
■mst  contain  not  less  than  one  for  every  hundred  inhabitants  of  each  township 
or  ward,  haTing  regard  to  the  population  of  the  county,  so  that  the  whole  num- 
ber of  jurors  selected  in  the  county  shall  amount,  at  least,  to  one  hundred,  and 
not  exceed  one  thousand."  2.  Amended  by  Oode  Amdts.  1875-76,  p.  87,  to 
read:  "The  lists  to  be  made  by  the  board  of  superrisors  shall  contain  not  less 
than  one  hundred  names  and  not  more  than  one  thousand  names,  and  the  grand- 
jury  list  for  the  city  and  county  of  San  Francisco  shall  contain  not  less  than 
one  hundred  and  fifty  names  and  not  more  than  one  hundred  and  eighty  nsnfes, 
and  the  trial-jury  list  for  said  city  and  county  shall  contain  not  less  than  eight 
hundred  names  and  not  more  than  tweWe  hundred  names;  and  within  the  limits 
above  prescribed,  the  said  lists  shall  contain  the  names  of  as  many  persons  as 
w01»  in  the  judgment  of  the  judges,  or  the  board  of  supervisors,  be  required  as 
Jurora  in  the  county  during  the  year  next  ensuing.     The  names  for  all   ~'*~ 
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liitti  ihall  h%  Mieeted  from  th«  different  wardi  or  townthips  of  tko  rospoctivv 
oountiee,  in  proportion  to  the  number  of  inhabit«nts  therein,  m  nearly  as  tha 
same  ean  be  estimated  by  the  pereons  making  luch  lists."  8.  Amended  by  Coda 
Amdts.  1880,  p.  46,  to  read:  "The  list  to  be  made  shall  contain  the  number  of 
persons  which  shall  haye  been  designated  by  the  court.  The  names  for  such  list 
shall  be  selected  from  the  different  wards  or  townships  of  the  respectiTO  coun- 
ties in  proportion  to  the  number  of  inhabitants  therein,  as  nearly  as  the  earn* 
can  be  estimated  by  the  persons  making  such  list."  4.  Amended  by  Stitta.  1881, 
p.  70. 

ClUtloiii.  Cal.  66/87;  116/198;  121/8;  181/253;  188/269;  146/295.  297. 
App.  1/672. 

§207.  [Person  who  served  as  juror  daring  preceding  year  not  to  be 
selected.] 

Legislation  §  207.     1.  Enacted  March  11,  1872.     8.  Bepealed  by  Code  Amdta. 

1875-76,  p.  87. 
CiUtions.     Cal.  116/198. 

Certified  list  to  be  filed  witb  clerk  of  saperior  court. 

§208.  A  certified  list  of  the  persons  selected  to  serve  as  trial  jurors 
shall  at  once  be  placed  in  the  possession  of  and  filed  with  the  clerk  of  the 
superior  court. 

Legislation  9  208.  l.  Enacted  March  11,  1872,  and  then  read:  "Certifled  lists 
of  the  persons  selected  to  serre  as  jurors  must  at  once  be  placed  in  the  possession 
of  the  county  clerk."  2.  Amended  by  Code  Amdts.  1880,  p.  46,  changing  "must" 
to  "shall."  8.  Amended  by  Stats.  1881.  p.  70.  to  read:  "Certified  lists  of  th« 
persons  so  selected  to  serre  as  grand  jurors  and  as  trial  jurors  shall  at  once  b« 
placed  in  possession  of  the  counVy  clerk."     4.  Amended  by  Btats.  1898,  p.  298. 

Citations.     Cal.  56/87;  108/12;  116/198.     App.  1/676. 

Duty  of  clerk.    Jury-boxes. 

§209.  On  receiving  such  lists  the  county  clerk  shall  file  the  same  in 
his  office,  and  write  down  the  names  contained  thereon  on  separate  pieces 
of  paper,  of  the  same  size  and  appearance,  and  fold  each  piece  so  as  to 
conceal  the  name  thereon.  He  shall  deposit  the  pieces  of  paper  baring 
on  them  the  names  of  the  persons  selected  to  serve  as  ffrand  jurors  in  a 
box  to  be  called  the  "grand-jury  box,"  and  those  having  on  them  the 
names  of  the  persons  selected  to  serve  as  trial  jurors  in  a  box  to  be 
ealled  the  "trial-jury  box." 

ZiSgiilation  9  209.  1.  Enacted  March  11,  1872,  and  then  read:  "On  recelTlng 
such  lists,  the  clerk  must  file  the  same  in  his  office,  and  write  down  the  names 
contained  therein  on  separate  pieces  of  paper,  of  the  same  sise  and  appearance, 
and  fold  each  piece  so  as  to  conceal  the  name  thereon,  and  deposit  them  in  a  box 
to  be  called  the  'jury-box.* "  2.  Amended  by  Code  Amdts.  1876-76,  p.  87.  to 
read:  **0n  receiTing  such  lists,  the  clerk  must  file  the  same  in  his  office,  and 
write  down  the  names  contained  therein  on  separate  pieces  of  paper,  of  the  same 
sise  and  appearance,  and  fold  each  piece  so  as  to  conceal  the  name  thereon;  and. 
in  the  city  and  county  of  San  Francisco,  he  shall  deposit  the  pieces  baring  on 
them  the  names  of  persons  selected  to  serre  as  grand  Jurors,  in  a  box  to  be 
called  the  'grand-jury  box,'  and  those  having  on  them  the  names  of  persona 
seleetM  to  serTO  as  trial  Jurors,  in  a  box  to  be  ealled  the  'trial-Jury  box.'  sad  ia 
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iSbm  otb«r  eonniiM  of  fh«  itata  he  ilutll  deposit  the  said  pieeei  In  a  box  to  be 
eaUed  the  'jnrj-boz.* "  8.  Amended  by  Code  Amdti.  1880,  p.  47,  ehanglnf  the 
flrst  sentence  to  reed  as  at  present,  and  the  second  sentence  to  read,  "He  shall 
deposit  the  pieces  of  paper  harinip  on  them  the  names  of  the  persons  selected  in 
ft  box,  to  be  called  the  'jnry-boz.'"  4.  Amended  by  Stats.  1881,  p.  70. 
Oltattoiii.     OaL  66/88;  118/193;  162/73.  74,  81.     App.  1/676. 

Bagnlar  jnron  to  servo  ono  year. 

§  210.  The  persons  whose  names  are  so  retnrned  shall  be  known  as 
regnlar  jurors,  and  shall  serve  for  one  year  and  until  other  persons  are 
seleeted  and  returned. 

Iieglslatlon  8  210.  l.  Enacted  March  11,  1872.  3.  Amended  by  Code  Amdts. 
1880,  p.  47,  changing  (1)  ''are  known"  to  "shall  be  known,"  and  (2)  "mast 
serre"  to  "shall  serye." 

Citations.  Cal.  69/549;  78/239;  106/819;  138/269;  148/589;  162/78,  T4, 
75,  76,  77,  78,  79,  81.  88,  84. 

/ozon  to  Im  drawn  from  boxes. 

§211.  The  names  of  persons  drawn  for  grand  jurors  shall  be  drawn 
from  the  "grand-jnry  box,"  and  the  names  of  persons  for  trial  jurors  shall 
be  drawn  from  the  "trial-jury  box";  and  if,  at  the  end  of  the  year,  there 
shall  be  the  names  of  persons  in  either  of  the  said  jury-boxes  who  may 
not  have  been  drawn  during  the  year  to  serve,  and  have  not  served  as 
jurors,  the  names  of  such  persons  may  be  placed  on  the  list  of  jurors 
drawn  for  the  succeeding  year. 

Xisgislatien 9 211.  1.  Added  by  Code  Amdts.  1875-76.  p.  87.  and  then  read: 
"In  the  city  and  county  of  San  Francisco,  the  names  of  persons  for  grand  jurors 
shall  be  drawn  from  the  'grand-jury  box,'  and  the  names  of  persons  for  trial 
Jurors  shall  be  drawn  from  the  'trial-jury  box.'  and  in  the  other  counties  of  the 
state,  the  names  of  persons,  whether  for  grand  jurors  or  trial  jurors,  shall  be 
drawn  from  the  'jury-box.'"  2.  Amended  by  Code  Amdts.  1880,  p.  47,  to  read: 
"The  names  of  persons,  whether  for  grand  or  trial  jurors,  shall  be  drawn  from 
the  'Jury-box';  and  if,  at  the  end  of  the  year,  there  shall  be  the  names  of  per- 
sons in  the  'Jury-box'  who  may  not  have  been  drawn  during  the  year  to  serre  as 
Jurors,  the  nsmes  of  such  persons  may  be  placed  upon  the  lists  of  jurors  drawn 
for  the  succeeding  year."     8.  Amended  by  Stats.  1881,  p.  70. 

Citations.     Cal.  66/88;  69/544;  104/820;  106/819;   131/252;  152/74,  84. 

ARTIGLB  rV. 

Of  Drawing  Jurors  for  Courts  of  fiecord. 

I  214.  Order  of  Judge  or  judges  for  drawing  of  jury. 

I  216.  When  clerk  shall  draw. 

I  216.  Sheriif  and  judge  to  witness  drawing.      [Repealed.] 

i  217.  Drawing,  when  to  be  adjourned.     [Repealed.] 

I  218.  Shall  proceed,  when.     [Repealed.] 

I  219.  Drawing,  how  conducted. 

I  220.  Preaerration  of  ballots  drawn. 

I  221.  Copy  of  list  to  be  furnished  by  clerk.     [Repealed.] 

Order  of  Judge  or  judges  for  draiwlng  of  Jury. 

§214.  Whenever  the  business  of  the  superior  court  shall  require  the 
attendance  of  a  trial  jury  for  the  trial  of  criminal  cases,  or  where  a 
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trial  jury  shall  have  been  demanded  in  any  cause  or  causes  at  issue  in 
said  court,  and  no  jury  is  in  attendance,  the  court  may  make  an  order 
directing  a  trial  jury  to  be  drawn,  and  summoned  to  attend  before  said 
court.  Such  order  shall  specify  the  number  of  jurors  to  be  drawn,  and 
the  time  at  which  the  jurors  are  required  to  attend.  And  the  court  may 
direct  that  such  causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded,  be  continued,  and 
fixed  for  trial  when  a  jury  shall  be  in  attendance. 

Legislation  §  214.  1.  Enacted  March  11.  1872,  and  then  read:  "Not  leea  than 
ten  nor  more  than  thirty  days  before  the  commencement  of  any  term  of  court,  the 
judge  thoreof,  if  a  jury  will  be  required  therefor,  must  make  and  file  with  the 
county  clerk  an  order  that  one  be  drawn.  The  number  to  be  drawn  must  ba 
fixed  in  the  order;  if  to  form  a  grand  jury,  it  must  be  twenty-four,  and  if  a 
trial  jury,  such  number  as  the  judge  may  direct."  2.  Amended  by  Code  Amdts. 
1873-74,  p.  287,  to  read:  "Before  the  commencement  of  any  term  of  court,  the 
judge  thereof,  if  a  jury  will  be  required  therefor,  must  make  and  file  with  the 
county  clerk,  an  order  that  one  be  drawn.  The  number  to  be  drawn  must  be 
named  in  the  order;  if  to  form  a  grand  jury,  it  must  be  twenty-four,  and  if  a 
trial  jury,  such  number  as  the  judge  may  direct;  and  the  time  must  be  desig- 
nated at  which  the  drawing  will  take  place.'*  8.  Amended  by  Code  AmdVa.  1875- 
76,  p.  88,  changing  the  last  sentence,  down  to  the  word  "direct,"  to  read:  "It 
to  form  a  grand  jury,  it  must  bo  not  less  than  twenty-five  and  not  more  than 
thirty;  and  if  to  form  a  trial  jury,  such  number  as  the  judge  may  direct.**  4. 
Amended  by  Code  Amdts.  1880,  p.  47. 

Citations.     Oal.  57/124;  65/78;  97/176;  188/269;  189/64;  152/79. 

Summoning  jury.     Bee  S  226,  post. 

When  clerk  shall  draw. 

§216.  Immediately  upon  the  order  mentioned  in  the  preceding  sec- 
tion being  made,  the  clerk  shall,  in  the  presence  of  the  courts  proceed  to 
draw  the  jurors  from  the  "trial-jury  box." 

Legislation  §  216.  1.  Enacted  March  11,  1872,  in  substance,  in  S9  215,  216, 
217,  218,  which  then  read:  "215.  At  least  one  day  before  the  drawing,  the  clerk 
must  notify  the  sheriff  and  county  judge  of  the  time  when  such  drawing  will 
take  place,  which  time  must  not  be  more  than  three,  days  after  the  receipt  by 
him  of  the  order  for  such  drawing."  "216.  At  the  time  so  appointed,  the  sheriff, 
in  person  or  by  deputy,  and  the  county  judge,  must  attend  at  the  county  clerk's 
office  to  witness  such  drawing,  and  if  they  do  so,  the  clerk  must,  in  their  pres- 
ence, proceed  to  draw  the  jurors."  "217.  If  the  officers  so  notified  do  not  ap* 
pear,  the  clerk  must  adjourn  the  drawing  until  the  next  day,  and,  by  written 
notice,  require  two  electors  of  the  county  to  attend  such  drawing  on  the  ad- 
journed day."  "218.  If,  at  the  adjourned  day,  the  sheriflF,  county  judge,  and 
electors,  or  any  two  of  such  persons,  appear,  the  clerk  must  in  their  presence 
proceed  to  draw  the  jurors."  2.  By  Code  Amdts.  1873-74,  p.  287,  §fi  215  and 
217  were  amended  to  read:  "215.  Before  the  drawing,  the  clerk  must  notify 
the  sheriff  and  county  judge  of  the  time  appointed  for  such  drawing."  "217.  If 
the  officers  named  do  not  appear,  the  clerk  must  adjourn  the  drawing  till  the 
next  day,  and,  by  written  notice,  require  two  electors  of  the  counfy  to  attend 
such  drawing  on  the  adjourned  day."  8.  By  Code  Amdts.  1880,  p.  47,'  f  215 
was  amended  to  read  as  at  present,  except  thnt  the  word  "trial"  was  omitted  be* 
fore  "jury-box."     4.  Amended  by  Stats.  1881,  p.  71. 

CltaUona.     Cal.  55/468;  65/78. 


^1  JUBOBS.  §  21d 

§  216.     [Sheriff  and  jndge  to  witness  drawing.] 
ZiSSialatloB  |  216.     Bm  UfisUtion  |  216,  ante. 

§  217.     [Drawing,  when  to  be  adjoarned.] 
I<egialation  §  217.     Bm  Legislation  |  216,  ante. 

§218.     [ShaU  proceed,  when.] 

LeslBlatlon  ft  218.     See  Legislation  {  215,  ante. 

]>rawing,  how  condnetod. 

§219.     The  clerk  must  conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the  trial  jurors  so 
aa  to  mix  the  slips  of  paper  upon  which  such  names  are  written  as  well 
as  possible;  he  must  then  draw  from  said  box  as  many  slips  of  paper  as 
are  ordered  bj  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  minutes  of  the 
court,  which  must  show  the  name  on  each  slip  of  paper  so  drawn  from 
said  jnrj-box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box  who  is  deceased 
or  insane,  or  who  may  have  permanently  removed  from  the  county,  or  who 
ia  exempt  from  jury  service,  and  the  fact  shall  be  made  to  appear  to  the 
satisfaction  of  the  court,  the  name  of  such  person  shall  be  omitted  from 
the  list,  and  the  slip  of  paper  having  such  name  on  it  shall  be  destroyed 
and  another  juror  drawn  in  his  place,  and  the  fact  shall  be  entered  upon 
the  minutes  of  the  court.  The  same  proceeding  shall  be  had  as  often  as 
may  be  necessary  until  the  whole  number  of  jurors  required  be  drawn. 
After  the  drawing  shall  be  completed,  the  clerk  shall  make  a  copy  of 
the  list  of  names  of  the  persons  so  drawn,  and  certify  the  same.  Li  his 
certificate  he  shall  state  the  date  of  the  order,  and  of  the  drawing,  and 
the  number  of  the  jurors  drawn,  and  the  time  when,  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and  list  shall  be 
delivered  to  the  sheriff  for  service. 

IieglslAtlon  1 210.  1.  Enacted  March  11,  1872,  and  then  read:  "The  clerk 
■nisi  eondnet  sach  drawing  as  follows:  1.  He  must  shake  the  box  containing  the 
Bames  of  jurors  returned  to  him,  from  which  jurors  are  required  to  be  drawn,  so 
as  to  mix  the  slips  of  paper  upon  which  such  names  were  written,  as  much  as 
possible;  2.  He  must  then  publicly  draw  out  of  the  box  as  many  such  slips  of 
paper  as  are  ordered  hj  the  judge;  8.  A  minute  of  the  drawing  must  be  kept  by 
one  of  the  attending  officers,  in  which  must  be  entered  the  name  contained  on 
•very  slip  of  paper  so  drawn,  before  any  other  slip  is  drawn;  4.  If,  after  draw- 
tng  the  whole  number  required,  the  name  of  any  person  has  been  drawn  who  is 
dead  or  insane,  or  who  has  permanently  remoyed  from  the  county,  to  the  knowl- 
edge  of  the  olerk  or  any  other  attending  officer,  an  entry  of  such  fact  must  be 
made  in  the  minute  of  the  drawing,  and  the  slip  of  paper  containing  such  name 
must  be  destroyed;  6.  Another  name  must  then  be  drawn,  in  place  of  that  con- 
tained OB  the  slip  of  paper  so  destroyed,  which  must,  in  like  manner,  be  entered 
In  the  minutes  of  the  drawing;  6.  The  same  proceedings  must  be  had  as  often 
as  may  be  necessary,  until  the  whole  number  of  jurors  required  are  drawn;  7. 
The  minute  of  the  drawing  must  then  be  signed  by  the  clerk  and  the  attending 
•Acers  or  persons,  and  filed  in  the  clerk's  office;  8.  Separate  lists  of  the  names 
Oode  of  OIt.  Proe.->8 
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of  the  person  I  lo  drairn  for  trial  jurori,  and  of  those  drawn  for  grand  ivron, 
with  their  places  of  residence,  and  specifying  for  what  eourt  they  were  drawn, 
must  be  made  and  certified  by  the  clerk  and  the  attending  officers  or  persona, 
and  delivered  to  the  sheriff  of  the  eounty."  2.  Amended  by  Code  Amdta.  1880, 
p.  47,  to  read  the  same  as  at  present,  except  that  (1)  in  snbd.  1  (a)  l3ie  words 
"the  trial"  were  omitted  before  the  word  "jurors,"  and  (b)  the  word  "said"  was 
changed  from  "the";  (2)  in  subd.  2,  after  the  word  "name,"  the  phraseology 
was  changed  from  "contained  on  every  slip  of  paper  so  drawn  from  the  'jury- 
box'";  (8)  in  subd.  8,  (a)  in  first  line,  "said"  was  changed  from  "th^'  (b)  words 
"having  such  name  on  ii  shall  be"  were  changed  from  "containing  suc^  nams 
be,"  (c)  word  "be,"  between  "required"  and  "drawn,"  was  changed  from  "aroj" 
and  (d)  word  "the"  omitted  in  words  "number  of  the  jurors."  8.  Amended  by 
Stats.  1881,  p.  71. 

ClUtlons.     Cal.  67/124;  89/109;  92/242. 

Preservation  of  ballots  drawn. 

§220.  After  a  drawing  of  persons  to  serve  as  jnrors,  the  clerk  shall 
preserve  the  ballots  drawn,  and  at  the  close  of  the  session  or  sessions 
for  which  the  drawing  was  had,  he  shall  replace  in  the  proper  box  from 
which  tbej  were  taken  all  ballots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  sessions  aforesaid, 
and  who  were  not  exempt  or  incompetent. 

Legislation  §  220.  1.  Enacted  March  11,  1872,  and  then  read:  "After  the 
adjournment  of  any  court  at  which  jurors  have  been  returned,  as  herein  pro- 
vided, the  clerk  must  inclose  the  ballots  containing  the  names  of  those  who  at- 
tended and  served  as  jurors  in  an  envelope,  under  seal,  and  the  ballots  of  thoss 
who  did  not  attend  and  serve  must  be  returned  to  the  jury-box.  The  ballots 
sealed  in  envelopes  must  not  be  returned  to  the  jury-box  until  all  the  ballots 
therein  have  been  exhausted."  2.  Amended  by  Oode  Amdts.  1875-78,  p.  88,  to 
read :  "After  a  drawing  of  persons  to  serve  as  jurors,  the  clerk  must  preserve  the 
ballots  drawn;  and  at  the  close  of  the  term  of  the  court  for  which  the  drawing 
was  had,  must  replace  in  the  box  from  which  they  were  taken,  all  ballots  whi^ 
have  on  them  the  namea  of  persons  who  did  not  serve  as  jurors  for  the  term,  and 
who  were  not  excused  because  they  were  exempt  or  incompetent."  8.  Amendad 
by  Code  Amdts.  1880,  p.  48. 

§221.     [Copy  of  list  to  be  furnished  by  clerk.] 

Legislation  §  221.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdts. 
1880,  p.  21,  in  amending  Part  I. 

ARTICLE  V. 

Of  Summoning  Jurors  for  Courts  of  Bseord. 

S  225.  Sheriff  to  summon  jurors,  how. 

§  228.  Of  drawing  and  summoning  Jurors  to  att'end  forthwith. 

S  227.  Of  summoning  jurors  to  complete  a  paneL 

I  228.  Compensation  of  elisor. 

Sheriff  to  summon  Jurors^  bow. 

§226.  The  sheriff,  as  soon  as  he  receives  the  list  or  lists  of  jurors 
drawn,  shall  summon  the  persons  named  therein  to  attend  the  court  at 
the  opening  of  the  regular  session  thereof,  or  at  such  session  or  time  aa 
the  court  may  order,  by  giving  personal  notice  to  that  effect  to  each  of 
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them,  or  bj  leaving  a  written  notice  to  that  effect  at  his  place  of  resi- 
denee,  with  some  person  of  proper  age,  and  shall  return  the  list  to  the 
eonrt  at  the  opening  of  the  regular  session  thereof,  or  at  such  session  or 
time  as  the  jurors  maj  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each  person  was 
notified. 

litglslatlon  §  225.  1.  Enacted  March  11,  1872,  and  then  read:  *'Au  aoon  aa 
he  reeeiTea  the  Hat  of  jurora  drawn,  the  aheriff  mnat  aummon  the  peraona  named 
therein  to  attend,  by  giTing  peraonal  notice  to  each,  or  by  learing  a  written  no- 
tice at  hia  place  of  reaidence,  with  aome  person  of  proper  age,  and  mnat  retnm 
the  liat  to  the  court  at  the  opening  thereof,  specifying  the  namea  of  thoae  who 
were  anmmoned  and  the  manner  in  which  each  i>eraon  waa  notified."  2.  Amended 
bj  Code  Amdta.  1880,  p.  48. 

Of  drawing  and  Bunmonlng  Jororg  to  attend  f  orthwitb. 

§226.  Whenever  jurors  are  not  drawn  or  summoned  to  attend  any 
court  of  record  or  session  thereof,  or  a  sufficient  number  of  jurors  fail 
to  appear,  such  court  may  order  a  sufficient  number  to  be  forthwith  drawn 
and  summoned  to  attend  the  court,  or  it  may,  by  an  order  entered  in  its 
minutes,  direct  the  sheriff,  or  an  elisor  chosen  by  the  court,  forthwith  to 
summon  so  many  good  and  lawful  men  of  the  county,  or  city  and  county, 
to  serve  as  jurors,  as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding  section. 

I«egiaUtion  §  226.  1.  Enacted  March  11,  1872,  and  then  read:  "WhencTer 
Jurora  are  not  drawn  and  anmmoned  to  attend  any  conrt  of  record,  or  a  anfficient 
nnmber  of  jnrora  fail  to  appear,  anch  conH  may,  in  ita  discretion,  order  a  auffi- 
eient  nnmber  to  be  forthwith  drawn  and  anmmoned  to  attend  audi  conrt;  or  it 
may.  by  an  order  entered  on  ita  minutes,  direct  the  aheriff  of  the  county  forth- 
with to  aummon  ao  many  good  and  lawful  men  of  hia  county  to  aerTo  aa  jurora 
aa  the  caae  may  require.  And  in  either  case  such  jurora  must  be  summoned  in 
the  manner  provided  by  the  preceding  aection."  2.  Amended  by  Code  Amdts. 
1878-74,  p.  288,  (1)  changing  the  word  "such"  to  "the,"  in  the  words  "attend 
the  court";  (2)  adding  the  worda  "an  elisor  selected  by  the  court,  or,"  before 
"the  aheriff";  and  (8)  changing  the  word  "his"  to  "the,"  in  words  "men  of  the 
county."     8.  Amended  by  Code  Amdts.  1880,  p.  48. 

Cltetiona.  Cal.  46/857;  47/95.  186;  64/401;  69/863;  65/151;  69/111;  92/ 
243.  246,  258,  272;  95/427;  106/818;  116/195.  508;  122/287;  184/438;  189/ 
64;  142/860. 

Elisor.    Appointment  of,  on  foredorare  of  mortgage:  Bee  poet,  S  726. 

Of  rammoning  Jnron  to  complete  a  paneL 

§227.  When  there  are  not  competent  jurors  enough  present  to  form  a 
panel  the  court  may  direct  the  sheriff,  or  an  elisor  chosen  bv  the  court, 
to  summon  a  sufficient  number  of  persons  having  the  qualifications  of 
jurors  to  complete  the  panel  from  the  body  of  the  county,  or  city  and 
county,  and  not  from  the  bystanders;  and  the  sheriff  or  elisor  shall  sum- 
mon the  number  so  ordered  accordingly  and  return  the  names  to  the 
eonrt. 

Xasglslatton  §  227.     1.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  589). 
then  read:  "When  there  are  not  competent  Jurora  enough  preacit  to  form  a 
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list  of  jaron  shall  bo  provided.    In  eounties,  and  cities  and  eonnties 
having  a  popalation  of  one  hundred  thousand  inhabitants  or  over,  soch 
solection  shall  be  made  by  a  majority  of  the  judges  of  the  superior  conrta. 
Loglilation  f  204.     1.  Enaofod  March  11,   1872,   and  then  read:  "The  board 
•f  aaperriaora  of  each  oountj  muat,  at  their  flrit  regular  meeting  in  eaeh  yoar. 
or  at  any  other  meeting  if  neglected  at  the  firat,  make  a  liat  of  periona  to  sorr* 
aa  jnrora  in  courta  of  record  for  the  eniuing  year."     2.  Amended  by  Oodo  Amdta. 
1878-74,  p.  286.  to  read:  "The  district  judges  of  the  aoT^ral  districts  within  or 
embracing  part  of  the  city  and  county  of  San  Francisco,  and  the  county  judge  of 
the  county,  and  the  judge  of  the  municipal  criminal  court  of  San  Francisco,  or  m 
majority  of  such  judges,  must  meet  in  San  Francisco  in  the  month  of  December 
of  each  year,  at  the  time  and  place  designafed  by  the  county  judge,  and  make  m 
list  of  persons  to  serre  as  jurors  in  the  courts  of  record,  held  in  said  city  and 
county,  for  the  ensuing  year.     And  the  board  of  superrisors  of  each  of  the  other 
counties  of  the  state  must,  at  its  first  regular  meeting  in  each  year,  or  at  any 
other  meeting,  if  neglected  at  the  first,  make  a  list  of  persons  lk>  serre  as  juzora  ia 
the  courts  of  record  in  their  respectiTo  counties  until  a  new  list  is  prorided."     8. 
Amended  by  Code  Amdts.  1875-76,  p.  86,  to  read:  "The  district  judges  of  tho 
scTcral  judicial  districts  within  or  embracing  part  of  the  city  and  county  of  San 
Francisco,   and  the  county  judge,   probate  judge,   and  judge  of  the   municipal 
criminal  court  of  aaid  city  and  county,  or  a  majority  of  such  judges,  must  moot 
in  said  city  and  county  in  the  month  of  December  of  each  year,  at. the  time  and 
place  designated  by  the  county  judge,  and  select  a  list  of  persons  to  serre  as 
grand  jurors  in  the  county  court,  and  another  list  of  persons  to  serre  as  trial 
jurors  in  the  court's  of  record  held  in  said  city  and  county  for  the  ensuing  year. 
And  the  board  of  supervisors  of  eaeh  of  the  other  counties  of  the  state  must,  at 
its  first  regular  meeting  in  each  year,  or  at  any  other  meeting,  if  neglected  at  the 
first,  make  a  list  of  persons  Ho  serve  as  jurors  in  the  courts  of  record,  in  their 
respectiTO  eounties,  until  a  new  list  is  provided."     4.  Amended  by  Code  Amdts. 
1880,  p.  46,  to  read:  "Within  thirty  days  after  the  passage  of  this  act  the  su- 
perior court  in  each  of  the  counties  of  this  state  shall  make  an  order  designating 
the  number  of  grand  jurors,  and  also  the  number  of  trial  jurors  that,  in  the  opin- 
ion of  said  court,  will  be  required  for  the  transaction  of  the  business  of  aaid 
court  during  the  year  ending  on  the  first  day  of  January,  eighteen  hundred  and 
eight>-one;  and  thereafter,  in  the  month  of  January  in  each  year,  it  ahall  be  tho 
duty  of  said  court  to  make  an  order  designating  the  estimated  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors,  that  will,  in  the  opinion  of  said  court, 
be  required  for  the  transaction  of  the  business  of  the  court,  and  the  court  and 
the  trial  of  causes  therein,  during  the  ensalng  year.     And  immediately  after  said 
order  shall  be  made,  the  board  of  aupervisors  shall  select,  as  provided  in  the  next 
section,  a  list  of  persons  to  serve  as  grand  jurors  and  trial  jurors  in  the  superior 
eourt  of  said  county  during  the  ensuing  year,  or  until  a  new  list  of  jurors  shall 
be  provided.     In  cities  and  counties  having  over  one  hundred  thousand  inhabi- 
tants such  selection  shall  be  made  by  the  judges  of  the   superior  court."     6. 
Amended  by  Stats.  1881.  p.  69,  to  read:  "In  the  month  of  January  in  each  year, 
it  ahall  be  the  duty  of  the  superior  court  in  each  of  the  counties  of  this  stato 
to  make  an  order  designating  the  estimated  number  of  grand  jurors,  and  also  tho 
number  of  trial  jurors,  that  will,  in  the  opinion  of  aaid  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial  of  causes  therein,  dur- 
ing the  ensuing  year;  and  immediately  after  said  order  shall  be  made,  the  board 
of  auperviaors  shall  select,  as  provided  in  the  next  section,  a  list  of  persons  to 
serve  as  grand  jurors,  and  alao  a  list  of  persons  to  serve  as  trial  jurora,  in  the 
auperior   court  of  aaid   county,   during  the  ensuing  year,   or  until  new  liata  of 
jurors  shall  be  provided.     In  cities  and  counties  having  over  one  hundred  thou- 
sand inhabitants,  such  selection  shall  be  made  by  tho  Judgea  of  the  superior 
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eonrt,  or  »  majority  of  them  if  all  do  not  attoad."     6.  Amonded  by  Stata.  1898, 
p.  297. 

Cltatioiia.  Cal.  66/87;  69/544,  649;  78/289;  92/242;  104/820;  106/819; 
116/193.  194,  195;  188/269;  145/295;  152/78,  74,  81.  App.  1/572,  678,  674, 
581. 

Who  competent  to  senre  u  Jurors. 

§205.  The  seleetionB  and  listingB  ihall  be  made  of  persons  snitable 
and  competent  to  serye  as  jurors,  who  are  assessed  on  the  last  preceding 
assessment-roll  of  such  county,  or  city  and  county,  and  in  making  such 
selections  they  shall  take  the  names  of  such  only  as  are  not  exempt  from 
serving,  who  are  in  the  possession  of  their  natural  faculties,  and  not 
infirm  or  decrepit,  of  fair  character  and  approved  integrity,  and  of  sound 
judgment. 

Z«eglalatlon  §  205.  1.  Enacted  March  11,  1872,  and  than  read:  "They  maat 
psoeeed  to  aelect  and  liat  from  those  asaesaed  on  the  aaseBament-roU  of  the  pre- 
▼iooa  year,  suitable  persona,  competent  to  serre  as  jurors;  and  in  making  such 
selection,  they  must  ISake  the  names  of  such  only  aa  are  not  exempt  from  serv- 
iof,  who  are  in  possession  of  their  natural  faculties,  and  not  infirm  or  decrepit, 
of  fair  character,  of  approTed  integrity,  and  of  sound  judgment."  2.  Amended 
by  Oode  Amdts.  1880,  p.  46,  (1)  changing  "must"  to  "shall"  in  both  instances, 
and  (2)  changing  the  words  "aasessment*roll  of  the  proTious  year"  to  "last?  pre- 
ceding aaaesament-roU  of  auch  county,  or  city  and  oounty."  8.  Amended  by 
State.  1881,  p.  70,  to  read  aa  at  preaent,  except  that  (1)  it  contained  the  intro- 
ductory sentence,  "They  shall  proceed  to  aelect  and  list  the  grand  jurors  re- 
quired by  said  order  of  the  superior  court,  and  then  select  and  list  the  trial 
iurors  required  by  said  order";  <2)  "The  selections"  waa  printed  "Said  selec- 
tions"; and  (8)  the  word  "the"  was  not  used  before  the  word  "possession."  4. 
Amended  by  Stata.  1893,  p.  298. 

Citafelons.     Oal.  95/426;  116/198.  194;  145/295.     App.  1/572,  581. 

Lifts  to  contain  bow  many  names. 

§206.  The  lists  of  jurors,  to  be  made  as  provided  in  the  preceding 
section,  shall  contain  the  number  of  persons  which  shall  have  been  des- 
ignated by  the  court  in  its  order.  The  names  for  such  lists  shall  be 
selected  from  the  different  wards  or  townships  of  the  respective  coun- 
ties in  proportion  to  the  number  of  inhabitants  therein,  as  nearly  as  the 
same  can  be  estimated  by  the  persons  making  said  lists;  and  said  lists 
shall  be  kept  separate  and  distinct  one  from  the  other. 

Legislation  1 806.  1.  Bnacted  March  11,  1872,  and  then  read:  "Such  lists 
must  contain  not  less  than  one  for  every  hundred  inhabitants  of  each  township 
or  ward,  baring  regard  to  the  population  of  the  county,  ao  that  the  whole  num- 
ber of  jurora  selected  in  the  county  shall  amount,  at  least,  to  one  hundred,  and 
not  exceed  one  thousand."  2.  Amended  by  Code  Amdts.  1875-76,  p.  87,  to 
read:  "The  lists  to  be  made  by  the  board  of  superyisors  shall  contain  not  less 
than  one  hundred  names  and  not  more  than  one  thousand  names,  and  the  grand- 
Jury  list  for  the  city  and  county  of  San  Francisco  shall  contain  not  less  than 
one  hundred  and  fifty  names  and  not  more  than  one  hundred  and  eighty  nanfes, 
and  the  trial-Jury  list  for  said  city  and  county  shall  contain  not  less  than  eight 
hundred  names  and  not  more  than  twelve  hundred  names;  and  within  the  limits 
above  prescribed,  the  said  lists  shall  contain  the  names  of  as  many  persons  aa 
will,  in  the  judgment  of  the  judges,  or  the  board  of  supervisors,  be  required  as 
Jurors  in  the  county  during  the  year  next  ensuing.     The  namea  for  all  such 
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order  directing  a  jnry  to  be  drawn,  and  designate  the  number,  which,  in 
*  ease  of  a  grand  jury,  shaU  not  be  less  than  twenty-five  nor  more  than 
thirty.  In  all  counties  there  shall  be  at  least  one  grand  jury  drawn  and 
impaneled  in  each  year.  Such  order  must  designate  the  time  at  which 
the  drawing  will  take  place.  The  names  of  such  jurors  shall  be  drawn, 
the  list  of  names  certified  and  summoned,  as  provided  for  drawing  and 
summoning  trial  jurors;  and  the  names  of  any  persons  drawn,  who  may 
not  be  impaneled  upon  the  grand  jury,  may  be  again  placed  in  the  grand- 
jury  box. 

Legislation  8  241.  1.  Enacted  March  11,  1872.  and  then  read:  "At  the  open- 
log  of  each  regular  term  of  the  county  court  (unless  otherwise  direefod  hy  th» 
judge),  and  as  often  thereafter  as  to  the  judge  may  seem  proper,  a  grand  Jury 
may  he  impaneled."  2.  Amended  hy  Code  Amdts.  1880,  p.  60,  to  read:  "Eyerr 
superior  court,  whenever  in  the  opinion  of  the  court  the  puhlie  interests  may  ra* 
quire  it,  must  make  and  file  with  the  county  clerk  of  their  respectiTO  countlea  an 
order  directing  a  jury  to  he  drawn,  and  designating  the  numher  which,  in  eaaa  of 
a  grand  jury,  shall  not  he  less  than  twenty- flve  nor  more  than  thirty.  In  all 
counties  having  less  than  three  superior  judges  there  shall  he  one  grand  jury 
drawn  and  impaneled  in  each  year,  and  in  all  counties  having  three  or  more  SU' 
perior  judges  there  shall  be  two  grand  juries  drawn  and  Impaneled  In  each  year. 
Such  order  musV  designate  the  time  at  which  the  drawing  will  take  place.  The 
names  of  such  jurors  shall  be  drawn,  the  list  of  names  certified  and  summoned  aa 
provided  for  drawing  and  summoning  trial  jurors;  and  the  names  of  any  peraons 
drawn  who  may  not  be  impaneled  upon  the  grand  jury  may  be  again  placed  in 
the  'jury-box.'  ".  8.  Amended  by  Stats.  1881,  p.  71,  (1)  transposing  the  words 
"may"  and  "must"  In  the  second  line,  thus  changing  the  words  to  "must  require 
It,  may  make"  (sic);  (2)  inserting  "court"  between  the  words  "superior 
judges,"  In  both  instances;  and  (8)  Inserting  "grand"  before  "jury-box,"  in 
last  line.  4.  Amendment  by  Stats.  1901,  p.  122;  unconstitutional:  See  acta, 
I  5,  ante.     5.  Amended  by  Stats.  1905,  p.  189. 

Citations.     Cal.  47/186;  69/109,  646,  649;  02/242;  152/78.  76,  79. 

Summoning  grand  jury:  Const.,  art.  1.  I  8. 

How  constituted. 

§242.  When,  of  the  persons  summoned  as  grand  jurors  and  not  ex- 
cused, nineteen  are  present,  they  shall  constitute  the  grand  jury.  If 
more  than  nineteen  of  such  persons  are  present,  the  clerk  shall  write 
their  names  on  separate  ballots,  which  he  must  fold  so  that  the  names 
cannot  be  seen,  place  them  in  a  box,  and  draw  out  nineteen  of  them,  and 
the  persons  whose  names  are  on  the  ballots  so  drawn  shall  constitute  the 
grand  jury.  If  less  than  nineteen  of  such  persons  are  present,  the  panel 
may  be  filled  as  provided  in  section  two  hundred  and  twepty-six  of  this 
code.  And  whenever,  of  the  persons  summoned  to  complete  a  grand  jury, 
more  shall  attend  than  are  required,  the  requisite  number  shall  be  ob- 
tained by  writing  the  names  of  those  summoned  and  not  excused  on 
ballots,  depositing  them  in  a  box,  and  drawing  as  above  provided. 

Legislation  §  242.  1.  Enacted  March  11,  1872  (based  on  Stats.  1868,  p.  634), 
and  then  read:  "When,  of  the  jurors  summoned,  not  less  than  thirteen  nor  more 
than  fifteen  attend,  they  shall  constitute  the  grand  jury.  If  more  than  fifteen  at* 
tend,  the  clerk  must  call  over  the  list  summoned,  and  the  fifteen  first  answering 
■hall  constitute  the  grand  jury.     If  less  than  thirteen  attend,  the  panel  may  ba 
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filled  to  fifteen  as  prorided  in  section  two  hnndred  and  twenty-six."  2.  Amended 
by  Code  Amdte.  1875-76,  p.  88,  to  read  as  at'  present,  except  that  (1)  in  tlie  first 
line  the  word  "persons"  was  changed  from  "jarors,"  and  the  words  "as  grand 
jurora"  were  added  after  "summoned";  (2)  the  words  "cleric  shall"  were  changed 
from  "clerk  must";  and  (3)  the  words  "of  this  code"  were  added  after  "section 
two  hundred  and  twenty-six."  8.  Amended  by  Code  Amdts.  1880,  p.  50. 
Citations.     Cal.  54/66;   69/111;   02/258;   106/316,  818;   184/437. 

Manner  of  Impaneling  prescribed  in  Penal  Oodew 

§243.    Thereafter  Buch  proceedings  shall  be  had  in  impaneling  the 
grand  jury  as  are  preseribed  in  part  two  of  the  Penal  Code. 

Iiegialntion  9  243.     1.  Enacted  March  11, 1872.     2.  Re-enacted  by  Code  Amdta. 
1880,  p.  50,  in  amending  Part  I. 
Totm^tUm  of  grand  Jnry:  Sea  Pen.  Code,  I8  894-901. 


ARTICLE  Z. 

Of  Impaneling  Trial  Jnries  in  Oonrts  of  Raeord. 

i  246.     Clerk  to  call  list  of  jurors  summoned. 

fi  247.     Manner  of  impaneling  prescribed  in  part  two. 

8  248.     Counties  haying  more  than  one  Judge. 

Clerk  to  call  Hat  of  Jurors  summoned. 

§246.  At  the  opening  of  court  on  the  day  trial  jurors  have  been 
summoned  to  appear,  the  clerk  shall  call  the  names  of  those  summoned, 
and  the  court  may  then  hear  the  excuses  of  jurors  summoned.  The  clerk 
shall  then  write  the  names  of  the  jurors  present  and  not  excused  upon 
separate  slips  or  ballots  of  paper,  and  fold  such  slips  so  that  the  names 
are  concealed,  and  there,  in  the  presence  of  the  court,  deposit  the  slips 
or  ballots  in  a  box,  which  must  oe  kept  sealed  or  locked  until  ordered 
by  the  court  to  be  opened. 

Legislation  g  246.  1.  Enacted  Mareh  11,  1872,  and  read  as  at  present,  except 
thai  (1)  the  word  "shall,"  after  "clerk,"  was  changed  from  "must,"  in  both 
inatances;  (2)  the  word  "there,"  before  "in  the  presence,"  was  changed  from 
"then";  and  (3)  it  did  not  contain  the  words  "or  locked,"  after  the  word  "sealed." 
2.  Amended  bj  Code  Amdta.  1880,  p.  60. 

CiUttons.     Cal.  101/544. 

ICaoner  of  impaneling  prescribed  in  part  twa 

§247.  Whenever  thereafter  a  civil  action  is  called  by  the  court  for 
trial,  and  a  jury  is  required,  such  proceedings  shall  be  had  in  impaneling 
the  trial  jury  as  are  prescribed  in  part  two  of  this  code.  If  the  action 
be  a  criminal  one,  the  jury  shall  be  impaneled  as  prescribed  in  the  Penal 
Code. 

Legislation  9  247.  1.  Enacted  March  11,  1872,  and  then  read:  "When  there- 
after an  action  is  called  for  trial  by  the  court,  such  proceedings  shall  be  had  in 
Impaneling  the  trial  jury  as  are  preacribed  in  Part  II  of  this  code."  2.  Amended 
by  Code  Amdts.  1880,  p.  51. 

Formation  of  Jnry  in  civil  action:  See  post,  §8  600-604. 

Cziminal  case:  See  Fen.  Code,  S9  1055-1089. 
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Oonntlas  lutvlng  more  than  one  jndgo. 

§  248.  In  any  eountj  having  two  or  more  judges  of  the  superior  court, 
a  separate  panel  of  jurors  may  be  drawn,  summoned  and  impaneled  for 
each  judge,  or  one  panel  may  be  drawn,  summoned  and  impaneled  by  any 
one  of  the  judges  for  use  in  the  trial  of  cases  before  any  two  or  more 
of  the  judges,  as  occasion  may  require.  In  such  counties,  when  a  panel 
of  jurors  is  in  attendance  for  service  before  one  or  more  of  the  judges, 
whether  impaneled  for  common  use  or  not,  the  whole  or  any  number  of 
the  jurors  from  such  panel  may  be  required  to  attend  and  serve  in  the 
trial  of  cases,  or  to  complete  a  panel,  or  jury,  before  any  other  of  the 
judges.  If  one  of  the  judges  has  a  separate  panel  of  jurors,  no  part 
thereof  shall,  without  his  consent,  be  taken  to  serve  before  another  judge. 

Leglilation  9  248.  Added  hj  Statf.  1007,  p.  680;  th«  «od«  oommistioner  say* 
Ing,  "A  new  section  tettling  the  practice  with  reference  to  panels  of  jurora  in  tha 
superior  court  in  coontiea  having  two  or  more  jadgea  oi  that  oourt." 

ARTICLE  ZI. 

Of  Impaneling  Trial  Jnries  In  Courts  not  of  Record. 

S  250.     Proceedings  in  forming  jurj, 
S  251.     Manner  of  impaneling. 

Proceedings  in  forming  juty. 

§250.  At  the  time  appointed  for  a  jury  trial  in  justices',  police,  or 
other  inferior  courts,  the  list  of  jurors  summoned  must  be  called,  and  the 
names  of  those  attending  and  not  excused  must  be  written  upon  separate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  and  placed  in  a  box, 
from  which  the  trial  jury  must  be  drawn. 

Iiegialation  §260.  1.  Enacted  March  11,  1872  (based  on  Practice  Aet,  S  588), 
and  then  read:  "At  the  time  appointed  for  a  jury  trial,  in  police  or  justices' 
eourts,  the  list  of  jnrors  summoned  must  be  called,  and  the  names  of  those  attend- 
ing must  be  written  upon  separate  slips  of  paper,  folded  so  as  to  conceal  the 
names,  and  placed  in  a  box,  from  which  the  trial  jury  moat  be  drawn."  2. 
Amended  by  Code  Amdta.  1880,  p.  51. 

Manner  of  Impaneling. 

§251.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury  must  be 
impaneled  as  provided  in  the  Penal  Code;  if  a  civil  one,  as  provided  in 
part  two  of  this  code. 

LegislatiGn  9  251.     1.  Enacted  March  11.  1872.     2.  Be-anacted  by  Code  Amdta. 
1880,  p.  51,  in  amending  Part  I. 
Blmllar  provlfion:  Sea  ante,  8  347. 
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ARTIOLB  Zn. 

Of  XnipmiMUiig  Jnrlei  of  ZBaveH 

I  254.    liAimer  of  Impaneling. 

Maimer  of  fmpandliiig. 

§254.  ^  The  manner  of  impaneling  juries  of  inquest  is  prescribed  in 
the  provisions  of  the  different  codes  relating  to  such  inquests. 

liOgltUtion 1 264.  1.  Enacted  Mareh  11,  1872,  and  then  read:  "The  mode  and 
manner  of  impaneling  jnriei  of  inqnest  are  proTided  for  in  the  proTieiont  of  the 
different  eodes  relating  to  inch  inquesti."  2.  Amended  bj  Code  Amdta.  1880,  p. 
61. 

Ottsttons.    Oal.  43/86,  178. 

CHAPTEB  n. 
Ooturt  OonunissiozLerfl. 

I  268.     Appointment  and  qnalifloationa, 
i  269.     Powera  of  court  eommiasionera. 

Appointment  and  qualificatlonB. 

§258.  The  superior  court  of  eyerr  city  and  county  in  the  state  may 
appoint  six  commissioners,  to  be  designated  each  as  "court  commis- 
sioner"  of  such  city  and  county;  and  the  superior  court  of  every  other 
county  in  the  state  may  appoint  one  commissioner,  to  be  designated  as 
"court  commissioner"  of  such  county.  Such  commissioners  shall  be  cit- 
izens of  the  United  States,  and  residents  of  the  city  and  county,  or 
county,  in  which  they  are  appointed,  and  hold  offices  during  the  pleasure 
of  the  courts  appointing  them. 

LaclBUtlon  §  268.  1.  Enacted  March  11,  1872  (based  on  Stats.  1863.  p.  838; 
StaU.  1864,  p.  229),  and  then  read:  "The  district  courts  may  appoint,  for  each 
eomntj  of  their  respectiTC  districts,  a  commissioner,  to  be  designated  as  'court 
eommissioner*  of  the  county.  If  portions  of  a  single  county  are  assigned  to  dif- 
ferent districts,  then  a  commissioner  may  be  appointed  to  reside  in  each  portion 
of  the  county  thua  assigned."     2.  Amended  by  Code  Amdts.  1880,  p.  51. 

Oouil  eommlasioners:  See  Const.,' art.  ri,  S  14. 

Powers  of  court  commissionen. 

§269.     Every  court  commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and  writs,  except 
orders  or  writs  of  injunction  in  the  superior  court  of  the  county,  or  city 
and  county,  for  which  he  is  appointed;  provided,  that  he  shall  have 
power  to  hear  and  determine  such  motions  only  in  the  absence  or  inability 
to  act  of  the  judge  or  judges  of  the  superior  court  of  the  county,  or  city 
and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to  any  matter 
of  fact  other  than  an  issue  of  fact  raised  by  the  pleadings,  upon  which 
information  is  required  by  the  court;  but  any  party  to  the  proceedings 
may  except  to  such  report  within  five  days  after  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  before  the  court  on 
giving  notice  of  motion  for  that  purpose; 
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8.  To  take  and  approve  bonds  and  undertakings  whenever  tbe  same 
may  be  required  in  actions  or  proceedings  in  such  superior  courts,  and 
to  examine  the  sureties  thereon  when  an  exception  has  been  taken  to 
their  sufficiency,  and  to  administer  oaths  and  affirmations,  and  take  affi- 
davits and  depositions  in  any  action  or  proceeding  in  any  of  the  courts 
of  this  state,  or  in  any  matter  or  proceeding  whatever,  and  to  take 
acknowledgments  and  proof  of  deeds  mortgages,  and  other  instruments 
requiring  proof  or  acknowledgment  ifor  any  purpose  under  the  laws  of 
this  state; 

4.  To  charge  and  collect  the  same  fees  for  the  performance  of  offieiml 
acts  as  are  now  or  may  hereafter  be  allowed  by  law  to  notaries  publie 
in  this  state  for  like  services;  provided,  that  this  subdivision  shall  not 
apply  to  any  services  of  such  commissioner,  the  compensation  for  which 
is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  engraved  the  words 
''court  commissioner"  and  the  name  of  the  county,  or  city  and  county, 
in  which  said  commissioner  resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

LeglflUtion  §259.  1.  Enftcted  March  11,  1872  (bated  on  Stots.  1863,  p.  88$; 
SUts.  1864,  p.  229),  and  then  read:  "Every  such  commiisioner  has  power:  1. 
To  hear  and  determine  ex  parte  motions  for  orders  and  writs  (except  orders  or 
writs  of  injunction)  in  the  district  and  eonnty  courts  of  the  county  for  which  he 
is  appointed;  2.  To  take  proof  and  report  his  conclusions  thereon,  as  to  any  mat> 
ter  of  fact  (other  than  an  issue  of  fact  raised  in  the  pleadings),  upon  which  In- 
formation is  required  by  the  court;  but  any  party  to  the  proceedinss  may  except 
to  such  report  within  four  days  after  written  notice  that  the  same  has  been  llled, 
and  may  argue  his  exceptions  before  the  court,  on  giving  notice  of  motion  for 
that  purpose;  8.  To  take  and  approve  bonds  and  undertakings  whenever  the 
same  may  be  required  in  actions  or  proceedings  In  such  district  and  county 
courts,  and  to  examine  the  sureties  thereon  when  an  exception  has  been  taken  to 
their  sufficiency,  and  to  administer  oaths  and  affirmations,  and  tJake  affidavits  and 
depositions  in  any  action  or  proceeding  in  any  of  the  courts  of  this  state,  or  in 
any  matter  or  proceeding  whatever."  2.  Amended  by  Oode  Amdts.  1877-78,  p. 
98,  to  read  as  at  present,  except  that  (1)  the  introductory  paragraph,  "Every 
court  commissioner  shall  have  power,"  evidently  through  some  error,  was  omitted ; 
(2)  in  subd.  1,  (a)  the  words  "superior  court"  were  then  printed  "district  and 
county  courts,"  (b)  and  the  words  "or  city  and  county,"  before  "for  which,"  had 
not  then  been  added;  (8)  in  subd.  2,  the  words  "five  days"  were  printed  "four 
days";  (4)  in  subd.  8,  the  words  "superior  courts"  were  then  printed  "district 
and  county  courts";  (5)  in  subd.  4,  the  word  "now"  was  not  used  before  "ex- 
pressly"; and  (6)  subd.  6  then  read:  "5.  To  provide,  at  the  expense  of  the 
proper  county,  an  official  seal,  upon  which  must  be  engraved  the  arms  of  this 
state,  the  words  'court  commissioner,'  and  the  name  of  the  county  in  which  saeh 
commissioner  resides."     8.  Amended  by  Code  Amdts.  1880,  p.  51. 

Citations.     Cal.  56/465,  627;   104/682;  123/99,  100;   128/420;  180/447. 

Judicial  powers,  persons  having,  order  enforced  before:  Ante,  8  128,  subd.  S. 

Beferences  and  trials  by  referees:   See  post,  S9  638  et  seq. 

Snbd.  4.     Fees  of  notaries  public:   See  Pol.  Code,  8  798. 

Justices  of  the  peace  and  court  commissioners  are  the  only  Jndioial  ofloera  au- 
thorized to  receive  fees:  Const.,  art.  vi,  6  15. 

Snbd.  6.     Official  seaU,  defined:  See  ante,  8  1^ 
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TITLE  IV. 
Mixusterial  OfBicen  of  Oourts  of  Justice. 

Chapter  I.     Of  Mlniiterial  Officers  Generally.     §262. 

II.     8«'«retariei  and  Bailiffs  of  the  Supreme  Court.     81  266,  266. 
m.     i'honogimphie  Beportara.     |8  268-274b. 

CHAPTEB  L 
Of  Ministerial  OAcen  Generally. 

I  262.     Election,  terms,  powers,  and  duties,  where  prescribed. 

Electioii»  terms,  powers,  and  duties,  where  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powers,  and  duties  of 
the  attorney-general,  clerk  of  the  supreme  court,  reporter  of  the  decisions 
of  the  supreme  court,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

LegUIatlon  1 262.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  62,  adding  the  words  (1)  "and  times,*'  (2)  "terms,"  and  (8)  "decisions 
of  the,"  where  they  are  now  printed. 

Attorney-general:  See  Pol.  Code,  89  470  et  seq. 

Clerk  of  supreme  court:  Pol.  Code,  89  749  et  seq. 

Beporter  of  supreme  court  decisions:  Pol.  Code,  88  771  et  seq. 

Oovnty  clerks:  Pol.  Code,  88  4178,  4179. 

tterlifs:  Pol.  Code,  88  4157  et  seq.;  Pen.  Code,  881216  et  seq.,  1601  e«  seq. 

Ooronsrs:  PoL  Code,  88  4148  et  seq.;  Pen.  Code,  8  1610. 

CHAPTER  n. 
Secretaries  and  Bailiffs  of  the  Sapreme  Oonrt. 


I 


265.  Appointment. 

266.  Tenure  of  ofBce,  and  duties. 


Appointmentb 

§265.  The  justices  of  the  supreme  court  maj  appoint  two  secretaries 
and  two  bailiiis,  who  shall  be  citizens  of  the  United  States  and  of  this 
state. 

Legislation  S  266.  1.  Enacted  March  11,  1872,  and  then  read:  "The  justices 
of  the  supreme  court  may  appoint  a  secret'ary  and  bailiff."  2.  Amended  by  Cods 
Amdts.  1880,  p.  58. 

Tenure  of  ofllca,  and  dnties. 

§266.  The  secretaries  and  bailiffs  shall  hold  their  offices  at  the 
pleasure  of  the  justices,  and  shall  perform  such  duties  as  may  be  required 
of  them  by  the  court  or  any  justice  thereof. 

LaglSlatlOB  §  266.  1.  Enacted  March  11,  1872,  and  as  then  enacted  the  words 
"secretaries  and  bailiffs  shall  hold"  read  "secretary  and  bailiff  hold,"  and  "shall 
perform"  read  "must  perform."     2.  Amended  by  Code  Amdts.  1880,  p.  58. 

Ottattons.     Cal.  88/118. 
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GHAPTEB  m. 
Plionogn^pliic  Seporten. 

f  268.     Phono^ftphte  reporters  for  giipreme  eonrt,  where  prorided  for. 

S  269.     Phonographic  reporters  for  tuperior  court t,  their  appointment,  and  dntlM. 

8  270.     Qnaliflcationa  and  teit  of  competency.     Pro  tempore  reporteri. 

S  271.     Attention  to  dntiea.     Reporters  pro  tempore. 

S  272.     Oath  of  office. 

fi  278.     Reports  prima  facie  correct  statements. 

1 274.     Fees. 

fi  274a.  Transcribinf  of  opinions  and  instmotiona,  a  county  charge. 

8  274b.  Fees  and  compensation  of  phonographic  reporter. 

Oltatloni,  general,  to  chapter.    Oal.  127/426. 

Phonograpblc  reporters  for  supreme  courts  wbere  provided  for. 

§268.    Phonographic  reporters  for  the  supreme  court  are  provided  for 
in  part  three  of  the  Political  Code. 

Legislation  g  268.     Added  by  Oode  Amdts.  1880,  p.  68,  In  amending  Part  L 
OiUtlons.     Cal.  127/160. 

Phonographic  reporters  of  rapreme  conxt:  See  Pol.  Oode,  fi  789  (as  to  salary), 
fi  769  (as  to  appointment),  and  fi  770  (as  to  duty). 

Phonographic  reporters  for  superior  courts,  their  appointment,  and  duties. 
§269.  The  judge  or  judges  of  anj  superior  court  in  the  state  may 
appoint  a  competent  phonographic  reporter,  or  as  many  such  reporters  as 
there  are  judges,  to  be  known  as  official  reporter  or  reporters  of  such 
court,  and  to  hold  office  during  the  pleasure  of  the  judge  or  judges 
appointing  them.  Such  reporter,  or  any  one  of  them,  where  there  are 
two  or  more,  must,  at  the  request  of  either  party,  or  of  the  court  in  a 
civil  action  or  proceeding,  and  on  the  order  of  the  court,  the  district 
attorney,  or  the  attorney  for  defendant  in  a  criminal  action  or  proceeding, 
take  down  in  shorthand  all  the  testimony,  the  objections  made,  the  rulings 
of  the  court,  the  exceptions  taken,  all  arraignments,  pleas  and  sentences 
of  defendants  in  criminal  cases,  the  arguments  of  the  prosecuting  attorney 
to  the  jury,  and  all  statements  and  remarks  made  and  oriJ  instructions 
given  by  the  judge;  and  if  directed  bj  the  court,  or  requested  by  either 
party,  must,  within  such  reasonable  time  after  the  trial  of  such  ease  as 
the  court  may  designate,  write  out  the  same,  or  such  specific  portions 
thereof  as  may  be  requested,  in  plain  and  legible  longhand,  or  by  type- 
writer, or  other  printing-machine,  and  certify  to  the  same  as  being  cor- 
rectly reported  and  transcribed,  and  when  directed  by  the  court,  file  the 
same  with  the  clerk  of  the  court. 

Legislation  1 269.  1.  Enacted  March  11,  1872  (based  on  Stats.  1865-^6,  p. 
232),  and  then  read:  "The  judge  of  each  judicial  district,  and  each  county  jndge, 
may  appoint  a  competent  shorthand  reporter,  to  hold  office  during  the  pleasure  of 
the  judge,  and  who  must,  at  the  request  of  either  party,  or  in  the  diserotlon  of 
the  court,  in  a  civil  action  or  proceeding,  or  criminal  action  or  proceeding,  on  the 
order  of  the  court,  the  district  attorney,  or  the  counsel  for  the  defendant,  take 
down  in  shorthand  all  the  testimony,  the  rulings  of  the  court,  the  oxoeptiona 
taken,  and  oral  inatruotions  given,  and  must,  within  five  days,  or  such  roaaonablo 
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time  after  tlia  trial  of  tneh  eas«  aa  the  eourt  may  deeifnate,  write  out  the  aame 
In  plain,  le^ble,  longhand  writiinf,  Terify  and  iUe  it,  together  with  the  original 
ahorthand  writing,  with  the  elerk  of  the  eourt  in  which  the  ease  wae  tried.  The 
reporter  of  the  eonnty  eonrt  of  the  city  and  county  of  San  Franeiico  ie  ex  officio 
reporter  of  the  probate  and  municipal  criminal  court  of  such  city  and  county." 
2.  Amended  by  Code  Amdta.  1878-74,  p.  288,  to  read:  'The  judge  of  each  eourt 
of  record  may  appoint  a  competent  shorthand  reporter,  to  hold  office  during  the 
pleasure  of  the  judge.  Such  reporter  must,  at  the  request  of  either  party,  or  of 
the  eourt.  In  a  ciTil  action  or  proceeding,  and  on  the  order  of  the  court,  the  dis- 
trict attorney,  or  the  counsel  for  the  defendant  in  a  criminal  action  or  proceeding, 
take  down  in  shorthand  all  the  testimony,  the  objections  made,  the  rulings  of  the 
eourt,  the  exceptions  taken,  end  oral  instltuetions  giTcn,  end  if  directed  by  the 
eourt,  or  requested  by  either  party,  must  within  such  reasonable  time  after  the 
trial  of  such  case  as  the  court  may  designate,  write  out  the  same  in  plain  legible 
longhand,  and  rerify  and  file  it  with  the  elerk  of  the  eourt  in  which  the  case  was 
tried."  8.  Amended  by  Code  Amdts.  1880,  p.  68,  to  read:  "The  judge  or  judges 
of  any  superior  eonrt  in  the  state  may  appoint  a  oompetent  phonographic  reporter, 
or  as  many  such  reporters  as  there  are  judges,  to  be  kaown  as  official  reporter 
or  reporters  of  such  court,  and  to  hold  office  during  the  pleasure  of  the  judge  or 
judges  appointing  them.  Such  reporter,  or  any  one  of  them,  where  there  are  two 
or  more,  shall,  at  the  request  of  either  party,  or  of  the  court  in  a  cItII  action  or 
proceeding,  and  on  the  order  of  the  court,  the  district  attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take  down  in  shorthand  all  the 
testimony,  the  objections  made,  the  rulings  of  the  court,  the  exceptions  taken, 
and  oral  instructions  giren,  and  if  directed  by  the  court,  or  requested  by  either 
party,  ahall,  within  such  reasonable  time  after  the  trial  of  such  ease  as  the  court 
may  designate,  write  out  the  same  in  plain,  legible  longhand,  and  verify  and  file 
it  with  the  clerk  of  the  court  in  which  the  case  was  tried."  4.  Amendment  by 
Stats.  1901,  p.  122;  unconstitutional:  See  note,  8  5,  ante.  5.  Amended  by  Stats. 
1903,  p.  284. 

Citattons.     Cal.  49/854;  64/284,  287;  127/426;  146/89,  40. 

QnalificatiQiui  and  test  of  competency.    Pro  tempore  reporters. 

§  270.  No  person  shall  be  appointed  to  the  position  of  official  reporter 
of  any  eourt  in  this  state,  except  upon  satisfactory  evidence  of  good 
moral  character,  and  withoat  being  first  examined  as  to  his  competency 
by  at  least  three  members  of  the  bar  practicing  in  said  court,  such  mem- 
bers to  be  designated  by  the  judge  or  judges  of  said  court.  The  com- 
mittee of  members  of  the  bar  so  designated  shall,  upon  the  request  of 
the  judge  or  judges  of  said  court,  examine  any  person  as  to  his  qualifica- 
tions whom  said  judge  or  judges  may  wish  to  appoint  as  official  reporter; 
and  no  person  shall  be  appointed  to  such  position  upon  whose  qualifica- 
tions sueh  committee  shaU  not  have  reported  favorably.  The  test  of 
competency  before  such  committee  shall  oe  as  follows:  the  party  exam- 
ined must  write  in  the  presence  of  said  committee  at  the  rate  of  at  least 
one  hundred  and  fifty  words  per  minute,  for  five  consecutive  minutes, 
upon  matter  not  previously  written  by  or  known  to  him,  immediately 
read  the  same  back  to  the  committee,  and  transcribe  the  same  into 
longhand  writing,  plainly  and  with  accuracy.  If  he  pass  such  test  satis- 
factorily, the  committee  shall  furnish  him  with  a  written  certificate  of 
that  fact,  signed  by  at  least  a  majority  of  the  members  of  the  committee, 
which  certificate  shall  be  filed  among  the  records  of  the  court.  No 
ofieial  reporter  of  any  court  or  official  reporter  pro  tempore  shall  be 
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competent  to  act  as  official  reporter  in  anj  court  of  the  state  who  shall 
have  failed  and  neglected  to  transcribe  any  notes  in  a  criminal  proceed- 
ing or  action  on  appeal  and  which  notes  are  required  by  law  to  be  by 
him  transcribed  until  he  shall  have  fully  completed  and  filed  all  tran- 
scription of  his  notes  in  any  criminal  case  on  appeal  required  by  law  to 
be  by  him  transcribed. 

Legislation  9  270.  1.  Added  hj  Code  AmdVs.  1878-74,  p.  402,  as  S  273,  and 
then  read:  "No  person  shall  be  appointed  io,  or  be  retained  In  the  position  of  of* 
ficial  reporter  of  any  court  in  this  state,  without  being  first  examined  aa  to  hit 
competency  by  at  least  three  members  of  the  bar  practicing  in  said  court,  snch 
members  to  be  designated  by  the  judge  of  said  court.  The  committee  so  selected 
shall,  upon  the  request  of  the  judge  of  said  court,  examine  any  person  aa  to  his 
qualifications  whom  said  judge  may  wish  to  appoint  or  retain  as  official  reporfer. 
and  no  person  shall  be  appointed  to,  or  retained  in  such  position,  whose  qualifica- 
tions said  committee  shall  not  hare  reported  favorably.  The  test  of  competency 
before  such  committee  shall  be  as  follows:  The  party  examined  must  writa,  in  the 
presence  of  said  committee,  at  the  rate  of  at  least  one  hundred  and  forty  words 
per  minute  for  fire  fonsecutive  minutes,  upon  matter  not  previously  written  by 
him,  and  tt'anscribe  the  same  into  longhand  writing  with  accuracy.  If  he  pass 
said  test  satisfactorily,  the  committee  shall  furnish  him  with  a  written  certificate 
of  that  fact,  signed  by  at  least  a  majority  of  the  members  of  the  committee,  which 
certificate  shall  be  filed  in  the  records  of  the  court."  2.  Amended  by  Code  Amdta. 
1880,  p.  53,  and  renumbered  fi  270,  and  then  read  as  amendment  of  1909,  except 
for  the  addition  made  in  that  year.  8.  Amended  by  Stats.  1909,  c.  708,  adding 
the  final  sentence,  beginning  "No  oflicial  reporter."  The  original  8  270  (now 
i  278,  post)  made  the  transcript  of  the  evidence  by  the  reporter  prima  facie  aTi- 
dence  of  its  correctness. 

OlUtlons.     Cal.  49/864;  64/284,  287;  127/426;  142/144. 

Attention  to  duties.    Beporten  pro  tempore. 

§271.  The  official  reporter  of  any  superior  court  shall  attend  to  the 
duties  of  his  office  in  person,  except  when  excused  for  good  and  sufficient 
reason  by  order  of  tne  court,  which  order  shall  be  entered  upon  the 
minutes  of  the  court.  Employment  in  his  professional  capacity  else- 
where shall  not  be  deemed  a  good  and  sufficient  reason  for  such  excuse. 
When  the  official  reporter  of  any  court  has  been  excused  in  the  manner 
provided  in  this  section,  the  court  may  appoint  an  official  reporter  pro 
tempore,  who  shall  perform  the  same  duties  and  receive  the  same  com- 
pensation during  the  term  of  his  employment  as  the  official  reporter. 

Legislation  §  271.  1.  Added  by  Code  Amdta.  1878-74,  p.  401,  as  |  278.  3. 
Amended  by  Code  Amdts.  1880,  p.  64,  and  (1)  renumbered  S  271 ;  (2)  in  the 
first  line,  the  words  "superior  court  shall"  changed  from  "district  court  must"; 
(8)  the  article  "a"  omitted  before  "good  and";  (4)  the  words  "judge  of  said*' 
omitt'ed  before  "court  may  appoint";  and  (6)  the  phraseology  after  the  word 
"compensation"  changed  from  "aa  the  official  reporter,  and  whose  report  shall  hava 
the  same  legal  effect  as  the  report  of  the  official  reporter."  The  original  8  271 
(now  §  274,  post)  was  based  on  Stats.  1868,  p.  45,  and  provided  for  compensa- 
tion of  reporters,  and  was  repealed  by  Stats.  1880,  p.  21,  in  amending  Part  I. 
Citations.     Cal.  49/854;  64/284,  287. 

Oath  Of  office. 

§272.  The  official  reporter  of  any  court,  or  official  reporter  pro 
tempore,  shall,  before  entering  upon  the  duties  of  his  office,  take  and 
subscribe  the  constitutional  oath  of  office. 
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Leglilatlen  •  272.  1.  Added  hj  Cods  Amdti.  1878-74.  p.  403.  •!  %  274,  and 
then  read:  'The  ofRcial  reporter  of  any  oourt.  or  offlcial  reporter  pro  tem.,  muet. 
b«fore  entering  on  the  duties  of  hii  office,  take  and  lubseribe  the  following  oath: 
1  do  awear  (or  affirm)  that  I  will  tnpport  the  eonstitntion  of  the  United  States 
•od  the  eonstitotion  of  t3ie  state  of  California,  and  that  I  will  faithfully  dis- 
eharge  the  duties  of  the  office  of  official  reporter  (or  official  reporter  pro  tem.) 

of  the eoart,  according  to  the  best  of  my  ability.'  ^     2.  Amended  by  (Tode 

AmdU.  1880.  p.  54,  and  renumbered  8  272.  The  original  i  272  (now  |  270,  ante) 
prorided  for  examination  of  official  reporters. 

CiUUons.     Gal.  49/354;  57/652;  64/288. 

Eeports  prima  facie  correct  statementB. 

§273.  The  report  of  the  official  reporter,  or  official  reporter  pro  tem- 
pore, of  any  court,  duly  appointed  and  sworn,  when  transcribed  and 
eertijfied  as  being  a  correct  transcript  of  the  testimony  and  proceedings 
in  the  ease,  is  prima  facie  evidence  of  such  testimony  and  proceedings. 

Legislation  f  273.  1.  Enacted  March  11,  1872,  as  fi  270  (based  on  Stats.  1865- 
66,  p.  232),  snd  read:  "His  report,  written  out  in  longhand  writing,  is  prima 
fade  a  correct  statement  of  the  evidenoe  and  proceedings."  2.  Amended  by  Code 
Amdts.  1878—74,  p.  400,  to  read:  "The  report  of  the  official  reporter,  when  ap- 
pointed and  acting  in  accordance  with  the  provisions  of  sections  two  hundred  and 
seventy-two  and  two  hundred  and  soTenty-three  of  this  code,  and  not  otherwise, 
written  out  in  longhand  writing,  and  certified  as  being  a  correct  transcript  of  the 
testimony  and  proceedings  in  the  case,  shall  be  prima  facie  a  correct  statement  of 
such  testimony  and  proceedings."  8.  Amended  by  Code  Amdts.  1880,  p.  54,  re- 
numbered i  278.  and  then  read:  "The  report  of  the  official  reporter,  or  official 
reporter  pro  tempore,  of  any  court,  duly  appointed  and  sworn,  when  written  out 
In  longhand  writing  and  certified  as  being  a  correct  transcript  of  the  tisstimony 
and  proceedings  in  the  ease,  shall  be  prima  facie  a  correct  statement  of  such  tes- 
timony snd  proceedings."  4.  Amendment  by  Stats.  1901,  p.  123;  unconstitu- 
tional:  See  note.  9  5.  ante.     5.  Amended  by  Stats.  1908,  p.  234. 

ClUtiona.     Cal.  49/354;  57/652;  78/208.  209;  75/803;  76/238;  181/480. 


§274.  For  his  services,  the  official  reporter  shall  receive  the  follow- 
ing fees,  except  in  counties  where  a  statute  provides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per  day,  which 
amonnt,  when  more  than  one  case  is  reported  in  one  day,  must  be  appor- 
tioned by  the  court  between  the  several  cases; 

For  transcription,  for  one  copy,  twenty  cents  per  hundred  words;  for 
two  copies  made  at  one  time,  fifteen  cents  each  per  hundred  words;  for 
three  copies  made  at  one  time,  eleven  cents  each  per  hundred  words;  for 
four  copies  made  at  one  time,  nine  cents  each  per  hundred  words;  and 
for  five  or  more  copies  made  at  one  time,  eight  cents  each  per  hundred 
words. 

In  criminal  cases,  the  fees  for  reporting  and  for  transcripts  ordered  by 
the  court  to  be  made  must  be  paid  out  of  the  county  treasury  upon  the 
order  of  the  court;  provided,  that  when  there  is  no  official  reporter  in 
attendance,  and  a  reporter  pro  tempore  is  appointed,  his  reasonsnt)le 
expenses  for  traveling  and  detention  must  be  fixed  and  allowed  by  the 
court  and  paid  in  like  manner. 

In  civil  eases,  the  fees  for  reporting  and  for  transcripts  ordered  by 
the  court  to  be  made  must  be  paid  by  the  parties  in  equal  proportions. 
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and  either  party  may,  at  his  option,  pay  the  whole  thereof;  and,  in 
either  case,  all  amounts  so  paid  by  the  party  to  whom  costs  are  awarded 
must  be  taxed  as  costs  in  the  case.  The  fees  for  transcripts  and  copies 
ordered  by  the  parties  must  be  paid  by  the  party  ordering  the  same. 
No  reporter  must  be  required  to  perform  any  service  in  a  civil  ease  until 
his  fees  therefor  have  been  paid  to  him  or  deposited  with  the  clerk 
of  the  court. 

LegiBlatton  1 274.     1.  Enacted  March  11,  1872,  ai  fi  271  (based  on  SUta.  1867- 
68,  p.  455),  and  then  read:  "He  shall  receire,  as  compensation  for  his  services,  not 
exceeding  ten  dollars  per  day  for  taking  notes,  and  not  exceeding  twenty  cent  a 
per  folio  for  transcription,  to  be  paid  by  the  party  in  whose  favor  Jndgment  is 
rendered,  and  be  taxed  np  by  the  clerk  of  the  court  as  costs  against  the  party 
against  whom  judgment  is  rendered.     In  case  of  failure  of  a  jury  to  agree,  the 
plaintiff  must  pay  the  reporter's  fees  accrued  to  that  time.     In  cases  where   a 
transcript  may  be  required  by  the  court,  the  expense  thereof  must  be  paid  equally 
by  the  respective  parties  to  the  action,  or  either  of  them,  in  the  discretion  of  the 
court;   and  no  verdict  or  judgment  can  be  entered  up,  except  the  court  ahall 
otherwise  order,  until  the  reporter's  fees  are  paid,  or  a  sum  equivalent  thereto 
deposited  with  the  clerk  of  the  court.     In  no  case  shall  the  transcript  be  paid  for 
unless  specially  ordered  by  either  plaintiff  or  defendant,  or  by  the  court;   nor 
shall  the  reporter  be  required,  in  any  civil  case,  to  transcribe  his  notes  until  the 
compensation  per  folio  therefor  be  tendered  to  him  or  deposited  in  court  for  that 
purpose.     In  criminal  cases,  when  the  testimony  has  been  taken  down  by  order  of 
the  court,  the  oompensation  of  the  reporter  must  be  fixed  by  the  court  and  paid 
out  of  the  treasury  of  the  county  in  which  the  case  is  tried,  upon  the  order  of 
the  court."     2.  Amended  by  Code  Amdts.  1878-74,  p.  400,  to  read:  "The  official 
reporter  shall  receive  as  compensation  for  his  services  in  civil  proceedings,  not 
exceeding  ten  dollars  per  day  for  taking  notes,  and  not  exceeding  twenty  cents 
per  hundred  words  for  transcription.     The  shorthand  notes  so  taken  shall.  Imme- 
diately after  the  cause  is  submitted,  be  filed  with  the  clerk;  but,  for  the  purpose 
of  writing  out  said  notes,  the  reporter  may  withdraw  the  same  for  a  reasonable 
time.     The  reporter's  fees  for  taking  notes  in  civil  cases  shall  be  paid  by  the 
party  in  whose  favor  judgment  is  rendered,  and  shall  be  taxed  up  by  the  clerk  of 
the  court  as  costs  against  the  party  against  whom  judgment  is  rendered.     In  ease 
of  the  failure  of  a  jury  to  agree,  the  plaintiff  must  pay  the  reporter's  fees,  for 
per  diem,  and  for  transcription  ordered  by  plaintiff,  which  have  accrued  up  to 
the  time  of  the  discharge  of  the  jury.     In  cases  where  a  transcript  has  been  or> 
dered  by  the  court,  the  expense  thereof  must  be  paid  equally  by  the  respective 
parties  to  the  action,  or  either  of  them,  in  the  discretion  of  the  court;  and  no 
verdict  or  judgment  can  be  entered  up,  except  the  court  shall  otherwise  order, 
until  the  reporter's  fees  are  paid,  or  a  sum  equivalent  thereto  deposited  with  the 
clerk  of  the  court.     In  no  case  shall  a  transcript  be  paid  for,  unless  ordered  by 
either  the  plaintiff  or  defendant,  or  by  the  court,  nor  shall  the  reporter  be  re- 
quired, in  any  civil  esse,  to  franscribe  his  notes,  until  the  compensation  therefor 
be  tendered  him,  or  deposited  in  court  for  that  purpose.     The  party  ordering  the 
reporter  to  transcribe  any  portion  of  the  testimony  or  proceedings,  shall  pay  the 
fees  of  the  reporter  therefor.     In  criminal  cases,  when  the  testimony  haa  been 
taken  down  upon  the  order  of  the  court,  the  compensation  of  the  reporter  must 
be  fixed  by  the  court,  and  paid  out  of  the  treasury  of  the  county  in  which  the 
case  is  tried,  upon  the  order  of  the  court."     8.  Amended  by  Code  Amdts.  1880 
p.    54,    renumbered  8  274,   and    then    read:   "The   official    reporter    shall   receive! 
as  compensation  for  his  services  in  civil  actions  and  proceedings  for  taking  notea, 
a  sum,  to  be  fixed  by  the  court  or  a  judge  thereof,  not  exceeding  ten  dollars  per 
day,  and  for  transcription  a  sum  to  be  in  like  manner  fixed  not  exceeding  twenty 
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eenta  p«r  Imndred  words;  proTided,  that  when  uid  reporter  performs  seryices  in 
taking  notes  in  more  thsn  one  cause  on  the  same  day,  the  court  or  judge  thereof 
•hall  apportion  to  per  diem  allowed  between  the  several  actions  or  proceedings 
in  which  such  notes  are  taken.  The  shorthand  notes  so  taken  shall  immediately 
after  the  cause  is  submitted  be  filed  with  the  clerk,  but  for  the  purpose  of  writ- 
iBf  out  said  notes  the  reporter  may  withdraw  the  same  for  a  reasonable  time. 
The  reporter's  fees  for  taking  notes  in  civil  cases  shall  be  paid  by  the  party  in 
whose  favor  judgment  is  rendered,  and  shall  be  taxed  up  by  the  clerk  of  the 
court  as  costs  against  the  party  against  whom  judgment  is  rendered.  In  ease  of 
Hm  failure  of  a  jury  to  agree,  the  plaintiff  must  pay  the  reporter's  fees  for  time 
employed,  and  for  transcription  ordered  by  plaintiff  which  have  accrued  up  to  the 
time  of  the  discharge  of  the  jury.  In  eases  where  a  transcript  has  been  ordered 
by  the  court,  the  fees  for  transcription  must  be  paid  by  the  respective  parties  to 
the  action  in  equal  proportions,  or  by  such  of  them  and  in  such  proportions  as  the 
sourt,  in  its  discretion,  may  order;  and  no  verdict  or  judgment  shall  be  entered 
up,  except  the  court  shall  otherwise  order,  until  the  reporter's  fees  are  paid,  or 
a  sum  equivalent  thereto  deposited  with  the  clerk  of  the  court'  therefor.  In  no 
ease  shall  a  transcript  be  paid  for  unless  ordered  either  by  the  plaintiff  or  de- 
fendant, or  by  the  court;  nor  shall  the  reporter  be  required  in  any  civil  case  to 
transcribe  his  notes  until  the  fees  therefor  be  tendered  him,  or  a  suflScient  amount 
to  cover  the  same  be  deposited  in  court  for  that  purpose.  The  party  ordering 
the  reporter  to  transcribe  any  portion  of  the  testimony  or  proceedings,  must  pay 
the  fees  of  the  reporter  therefor.  In  criminal  cases,  when  the  testimony  has 
baen  taken  down  or  transcribed  upon  the  order  of  the  court,  the  fees  of  the  re- 
porter shall  ba  certified  by  the  court,  and  paid  out  of  the  treasury  of  the  county, 
or  city  and  county,  in  which  the  ease  is  liried,  upon  the  order'  of  the  court."  4. 
Amended  by  Stats.  1885,  p.  218,  to  read:  "The  official  reporter  shall  receive  as 
eompensation  for  his  services  a  monthly  salary,  to  be  fixed  by  the  judge  by  an  or- 
der duly  entered  on  the  minutes  of  the  court,  which  salary  shall  be  paid  out  of 
the  treasury  of  the  county  in  the  same  manner  and  at  the  same  time  as  the  sala- 
ries of  county  officers;  provided,  that  said  monthly  salary  for  each  superior  court, 
or  department  thereof,  shall  not  exceed  the  following  maximum :  In  counties  hav- 
ing a  population  of  one  hundred  thousand  and  over,  three  hundred  dollars;  in 
counties  haring  a  population  less  than  one  hundred  thousand  and  exceeding  fifty 
thousand,  two  hundred  and  seventy-five  dollars;  in  counties  having  a  population 
leas  than  fifty  thousand  and  exceeding  thirty  thousand,  two  hundred  and  fifty  dol- 
lars; in  counties  baring  a  population  less  than  thirty  thousand  and  exceeding 
twenty  thousand,  two  hundred  and  twenty-five  dollars;  in  counties  having  a  pop- 
ulation less  than  twenty  thousand  and  exceeding  fifteen  thousand,  two  hundred 
dollars;  in  counties  having  a  population  less  than  fifteen  thousand  and  exceeding 
tweWa  thousand  five  hundred,  one  hundred  and  seventy-five  dollars;  in  counties 
huTing  a  population  less  than  twelve  thousand  five  hundred  and  exceeding  ten 
thousand,  one  hundred  and  fifty  dollars;  in  counties  having  a  population  less  than 
taa  thousand  and  exceeding  seren  thousand  five  hundred,  one  hundred  and  twenty- 
Uto  dollars;  in  counties  having  a  population  less  than  seven  thousand  five  hun- 
dred and  exceeding  five  thousand,  one  hundred  dollars;  and  in  counties  having  a 
population  less  than  five  thousand,  seventy-five  dollars;  and,  further  provided, 
that  where  both  parties  to  a  civil  action,  or  either,  require  the  testimony  therein 
to  be  written  out'  in  full  as  the  trial  progresses,  the  oflicial  reporter  shall  be  al- 
lowed the  extra  expense  occasioned,  to  be  audited  by  the  judge,  and  paid  by  the 
party  or  partiea  ordering  the  same;  provided  further,  that  in  departments  of  su- 
perior courts  devoted  exclusively  to  the  trial  of  criminal  cases,  the  judge  of  the 
court  shall,  in  addition,  fix  and  allow  a  reasonable  compensation  for  the  transcrip- 
tion of  teatimony.  to  be  paid  out  of  the  county,  or  city  and  county,  treasury. 
Code  CiT.  Proc. — 7 
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upon  the  order  of  the  judi^e.  In  civil  clftM*  in  which  the  testimony  it  taken  down 
by  the  official  reporter,  each  party  shall  pay  a  per  diem  of  two  dollars  and  fifty 
cents  before  judgment  or  Terdict  therein  is  entered;  and  where  the  testimony  is 
transcribed,  the  party  or  parties  ordering  it  shall  pay  ten  cent's  per  folio  for  such 
transcription  on  deliyery  thereof;  said  per  diem  and  transcription  fees  to  be  paid 
to  the  clerk  of  the  court,  and  by  him  paid  into  the  treasury  of  the  county,  and 
such  portion  as  shall  be  paid  by  the  prevailing  party  may  be  taxed  as  oosta  in 
the  case.  Where  there  is  no  regular  official  reporter,  and  one  is  appointed  tenr« 
porarily  by  the  court,  he  shall  receive  for  his  services  and  expenses  of  attend- 
ance, in  lieu  of  the  salary  provided  in  this  section,  such  compensation  as  the 
court  may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by  both  parties,  or  either 
of  them,  as  the  judge  shall  direct';  and,  if  a  criminal  case,  to  be  paid  out  of  the 
treasury  of  the  county  on  the  order  of  the  court."  5.  Amendment  by  Stats. 
1901,  p.  123;  unconstitutional:  See  note,  fi  6,  ante.  6.  Amended  by  Stata.  1903, 
p.  284. 

CltaUons.  Cal.  49/354;  57/652;  59/583;  64/237,  248;  68/195,  198.  200; 
83/363,  364,  365;  86/494;  93/514,  515;  120/128;  124/388,  647;  127/156,  158, 
159,  160,  161,  162;  135/651;  145/40,  608.     App.  3/630. 

Transcribing  of  opinions  and  Instructions,  a  county  charge. 

§274a.  Judges  of  the  superior  court  may  have  anj  opinion  given  or 
rendered  by  such  judge  in  the  trial  of  any  action  or  proceeding,  pending 
in  such  court,  or  any  instructions  to  be  given  by  such  court  to  the  jury 
taken  down  in  shorthand  and  transcribed  by  the  official  reporter  of  such 
court;  but  if  there  be  no  official  reporter  for  such  court,  then  by  any 
competent  stenographer  or  typewriter,  the  cost  thereof  to  be  a  legid 
charge  against  the  county,  payable  out  of  the  general  fund  in  the  county 
treasury  in  the  same  manner  as  any  other  claims  against  the  county,  when 
properly  approved  by  the  said  judge  so  ordering  the  same. 
Legislation  §  274a.     Added  by  Stats.  1907,  p.  15. 

Fees  and  compensation  of  phonographic  reporter. 

§274b.  The  phonographic  reporter  shall  receive  for  making  an  orig- 
inal and  three  carbon  copies  of  the  portion  of  his  notes  ordered  tran- 
scribed, or  transcribed  in  any  criminal  case  after  sentence,  the  sum  of 
thirty  cents  per  folio;  provided,  however,  that  he  shall  receive  no  com- 
pensation for  transcribing  any  notes  unless  the  same  shall  have  been 
transcribed  by  him  within  the  time  provided  by  law. 
LeglslaUon  1 274b.    Added  by  SUts.  1909,  e.  708. 
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TITLE  V. 

PersoDB  Specially  Invested  with  UQiiisterial  Powers  relating 

to  Courts  of  Justice. 

ChapUr  I.     Attorneys  and  Oonnselori  at  Law.     88  376-299. 

n.    Othar  Persona  Inveatad  with  Such  Powara.     8  S04. 

CHAPTEE  L 
Attorneys  and  Ooimseloni  at  Law. 

I  375.  Who  may  be  admitted  as  attorneys. 

8  376.  Qnalifleations. 

8  377.  Oertifleate  of  admission  and  lioenaa, 

8  378.  Oath. 

8  379.  Attorneys  of  other  states. 

8  380.  Boll  of  attforaeys. 

8  280a.  Effect  of  diploma  granted  by  Hastings  College  of  the  Law. 

8  380b.  Admission  to  practice  on  diplomas  of  certain  universities. 

8  281.  Penalty  for  practicing  without  license. 

8  383.  Duties. 

8  388.  Authority. 

8  384.  Change  of  attorney. 

8  385.  Notice  of  change. 

8  386.  Death  or  removal  of  attorney. 

8  387.  Bemoyal  or  suspension. 

8  388.  OonTietion  of  felony. 

8  389.  Proceedings  for  remoTal  or  suspensloib 

8  290.  Accusation. 

8  391.  Verification. 

8  393.  Citation. 

8  398.  Appearanea. 

8  394.  Objections  to  accusation. 

8  395.  Demurrer. 

8  296.  Answer. 

8  397.  Trial. 

8  398.  Reference  to  take  deposltionf. 

8  399.  Judgment. 

Who  maj  be  admitted  as  attomesrs. 

§275.  Any  eitizen  or  person  resident  of  this  state,  who  lias  bona  fide 
declared  his  or  her  intention  to  become  a  citizen  in  the  manner  required 
bj  law,  of  the  age  of  twenty-one  ^ears,  of  good  moral  character,  and  who 
poBsesses  the  necessary  qualifications  of  learning  and  ability,  is  entitled 
to  admission  as  attorney  and  counselor  in  all  the  courts  of  this  state. 
AH  persons  are  attorneys  of  the  supreme  court  who  were  on  the  first  day 
of  January,  eighteen  hundred  and  eighty,  entitled  to  practice  in  the  court 
superseded  thereby. 
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LogHlatton  t  276.  1.  Enacted  Mareh  11,  1872  (based  on  State.  1851.  p.  48), 
and  then  read:  "Any  white  male  citizen,  or  white  male  person,  resident  of  this 
state,  who  has  bona  fide  declared  his  intention  to  become  a  citizen  in  the  man- 
ner required  by  law,  of  the  afe  of  twenty-one  years,  of  good  moral  oharaeter,  and 
who  possesses  the  necessary  qualifications  of  learning  and  ability,  is  entitled  to 
admission  as  attorney  and  counselor  in  all  courts  of  this  state."  2.  Amended  by 
Code  Amdts.  1877-78,  p.  90,  to  read  as  at  present,  except  that  the  last  sentenee 
was  not  then  added.  8.  Amended  by  Code  Amdts.  1880,  p.  55,  adding  the  Ua< 
sentence. 

OltaUoni.     Oal.  86/85;  151/837. 

Admission  of  attorneys:  See  sections  immediately  following. 

Judges  mast  be  licensed  attorneys:  Ante,  89  156,  157. 

Judicial  and  ministerial  ofllcers,  not  to  practice:  See  PoL  Code,  14121;  ante, 
1 171 ;  nor  to  have  a  partner:  Ante,  9  172. 

BemoTSl  of  attorneys:  See  post,  9  287. 

QnaliflcatloiiB. 

§276.  Every  applicant  for  admission  as  an  attorney  and  counselor 
must  produce  satisfactory  testimonials  of  a  good  moral  character  and 
undergo  a  strict  examination  in  open  court  as  to  his  qualifications  by  the 
justices  of  one  of  the  district  courts  of  appeal. 

Iiegislatlon  8  276.  1.  Enacted  March  11,  1872,  and  then  read:  "Erery  appli- 
eant  for  admission  as  attorney  and  counselor  must  produce  satisfactory  testimo- 
nials  of  good  moral  character,  and  undergo  a  strict  examination,  in  open  court, 
as  to  his  qualifications,  by  the  justices  of  the  supreme  court."  2.  Amended  by 
Code  Amdts.  1878-74,  (1)  p.  404  (March  18,  1874),  (a)  adding  the  article 
"an"  before  "attorney,"  in  the  first  line,  (b)  omitting  the  commas  before  and 
after  the  words  "in  open  court,"  and  (o)  adding  "provided,  that  the  several 
county  and  district  courts  of  this  state  may  admit  applicants  to  practice  as  at- 
torneys and  counselors  in  their  respective  courts";  (2)  again  amended,  p.  289 
(March  24,  1874),  (a)  omitting  the  article  "an"  before  "attorney,"  (b)  adding 
the  words  "except  as  provided  in  section  two  hundred  and  seventy-nine"  before 
the  word  "undergo,"  and  (c)  striking  out  the  proviso;  (8)  again  amended,  p.  404 
(March  80,  1874),  making  the  section  read  exactly  as  amended  March  18,  1874. 
8.  Amended  by  Code  Amdts.  1880,  p.  55,  (a)  omitting  the  commas  before  and 
after  the  words  "in  open  court,"  (b)  adding,  after  "supreme  court,"  the  words 
"or  by  the  Justices  sitting  and  holding  one  of  the  departments  thereof,"  and  (e) 
making  the  proviso  read,  "provided,  that  the  several  superior  courts  of  this  state 
may  admit  applicants  to  practice  as  attorneys  and  counselors  in  their  respective 
courts,  but  not  elsewhere,  upon  strict  examination  in  open  court,  and  not  other- 
wise, and  upon  satisfactory  testimonials  of  good  moral  character."-  4.  Amended 
by  State.  1895,  p.  56,  (1)  adding  "a"  before  "good  moral";  (2)  striking  out  the 
proviso  added  in  1880,  and  substituting  therefor,  "or  by  not  less  than  thi«e  of 
the  supreme  court  commissioners,  to  be  designated  and  appointed  by  the  chief 
justice  of  the  supreme  eourt  to  conduct  publicly  the  examination;  such  eommia* 
sinners  to  report  the  results  of  the  examination  to  the  supreme  oourt  for  final 
action."     6.  Amended  by  Stats.  1905,  p.  5. 

CiUtions.     Cal.  86/85;  126/87;  151/887. 

Examination  of  candidates:  See  supreme  oourt  rule  1. 

Certificate  of  admiasion  and  license. 

§277.  If,  upon  examination,  he  is  found  qualified,  the  district  eonrt 
of  appeal,  before  which  he  is  examined,  shall  admit  him  as  an  attorney 
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and  eoanselor  in  all  the  eonrts  of  this  state,  and  shall  direct  an  order  to 
bo  entered  to  that  effect  npon  its  records,  and  that  a  certificate  of  such 
roeord  be  given  to  him  by  the  clerk  of  the  court,  which  certificate  shall 
be  his  license.  Every  person  admitted  to  practice  by  a  district  court 
of  appeal,  either  npon  examination,  or  upon  the  production  of  a  license 
from  another  state,  as  provided  in  section  two  hundred  and  seventy-nine 
of  this  code,  may  practice  as  an  attorney  in  all  of  the  courts  of  this  state, 
including  the  supreme  court;  and  every  person  now  entitled  to  practice 
in  the  supreme  court  of  ihis  state  may  practice  as  an  attorney  in  any 
district  court  of  appeal.  , 

XitSlalation  §  277.  1.  Enftcted  March  11,  1872.  and  then  read:  ''If,  upon  ex- 
amination, he  is  found  qnalifled,  the  court  must  admit  him  aa  attorney  and  coun- 
selor in  all  the  courts  of  this  state,  and  shall  direct  an  order  to  be  entered  to  that 
effect  npon  its  records,  and  that  a  certificate  of  such  record  be  given  to  him  by 
the  clerk  of  the  court,  which  certificate  is  his  license."  2.  Amended  by  Code 
AmdU.  1880.  p.  56,  (1)  changing  the  words  betfween  "qualified"  and  '*and  coun- 
selor^' to  read,  "the  supreme  court,  or  department  thereof  before  which  he  is  ex- 
amined, shall  admit  him  as  an  attorney,"  and  (2)  changing  the  word  "is,"  in  last 
line,  to  "shaU  be."  8.  Amended  by  Stats.  1905,  p.  fi. 
Citations.  Cal.  86/86;  146/878. 
Usbaimsnl:  See  post.  Si  287  et  seq. 

Oath. 

§278.  Every  person  on  his  admission  must  take  an  oath  to  support 
the  constitution  of  the  United  States  and  the  constitution  of  the  state  of 
California,  and  to  faithfully  discharge  the  duties  of  an  attorney  and 
counselor  at  law  to  the  best  of  his  knowledge  and  ability.  A  certificate 
of  such  oath  must  be  indorsed  upon  the  license. 

LsSlstotton  1 278.  1.  Enacted  March  11,  1872.  and  then  read:  "Every  per- 
son, on  his  admission,  must  take  an  oath  to  support  the  constitution  of  the  United 
Btatos  and  of  this  state,  and  to  discharge  the  duties  of  attorney  and  counselor  to 
the  best  of  his  knowledge  and  ability.  A  certificate  of  such  oath  must  be  in- 
dorsed on  the  license."     2.  Amended  by  Code  Amdts.  1880,  p.  56. 

Cftotions.     Cal.  69/84;  75/22;  86/86;  149/686. 

Xtatlos:  8eo  post,  8  282. 

Attorneys  of  other  states. 

§279.  Every  citizen  of  the  United  States,  or  person  resident  of  this 
state,  who  has,  bona  fide,  declared  his  intention  to  become  a  citizen  in 
the  manner  required  by  law,  who  has  been  admitted  to  practice  law  in 
the  highest  court  of  a  sister  state,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurisprudence,  may  be 
admitted  to  practice  in  all  the  courts  of  this  state,  by  any  district  court 
of  appeal,  upon  the  production  of  his  or  her  license,  and  satisfactory 
evidence  of  good  moral  character;  but  the  court  may  examine  the  appli- 
cant as  to  his  or  her  qualifications. 

Xtfgistotlon  •  279.  1.  Enacted  March  11.  1872,  and  then  read:  "Every  white 
BMle  ciUsen  of  the  United  States,  who  has  been  admitted  to  practice  law  in  the 
highest  court  of  a  sister  state,  may  be  admitted  to  practice  in  the  courts  of  this 
state,  upon  the  production  of  his  license  and  satisfactory  evidence  of  good  moral 
ehaneter;  but  the  court  may  examine  the  applicant  as  to  his  qualifications."     2. 
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Amended  by  Code  Amdti.  1877-78,  p.  09,  to  read:  "Every  eitiien  of  the  United 
Statee  who  hat  been  admitted  to  practice  law  in  the  highest  court  of  a  aiater 
Btate,  may  be  admitted  fo  practice  in  the  courts  of  this  state,  upon  the  produc- 
tion of  their  license,  and  satisfactory  eyidence  of  good  moral  character,  but'  the 
court  may  examine  the  applicant  as  to  their  qualifications."  8.  Amended  by 
Code  Amdts.  1880,  p.  66,  to  read  as  at  present,  except  that  (1)  commas  were 
not  used  before  and  after  the  words  "bona  flde,"  nor  (2)  the  word  "all,"  before 
"the  courts,"  nor  (8)  the  words  "by  any  district  court  of  appeal."  4.  Amended 
^      by  Stats.  1906,  p.  6. 

dtoUona.     Cal.  61/128,  124;  84/165;  146/878. 

•'SUte"  and  "Ilnlted  States,"  defined:  Ante,  1 17,  eubd.  7. 

BoU  of  attorneys. 

§280.  Every  clerk  of  a  district  court  of  appeal  shall  keep  a  roll  of 
attorneys  and  counselors  admitted  to  practice  by  the  court  of  which  he 
is  clerk,  which  roll  must  be  signed  by  the  person  admitted  before  he 
receives  his  license.  Every  clerk  shall,  each  month,  certify  to  the  clerk 
of  the  supreme  court  a  list  of  the  persons  so  admitted  during  the  pre- 
ceding month,  with  such  other  information  as  appears  in  regard  thereto 
on  his  roll,  and  the  clerk  of  the  supreme  court  shall  keep  a  general  roll 
of  all  the  attorneys  admitted  to  practice. 

Legislation  §  280.  1.  Enacted  March  11,  1872,  and  then  read:  "Each  elerk 
must  keep  a  roll  of  attorneys  and  counselors  admitted  to  practice  by  the  court  of 
which  he  is  clerk,  which  roll  must  be  signed  by  the  person  admitted  before  he 
receives  his  license."  2.  Amended  by  Code  Amdts.  1880,  p.  66,  changing  "Each 
elerk  must"  to  "Each  clerk  shall."  8.  Amendment  by  Stats.  1901,  p.  128;  un- 
eonstitutional :  See  note,  9  6,   ante.     4.  Amended  by  Stats.   1905,  p.   0, 

Citations.     Cal.  86/86. 

Attorneys  of  supreme  conrt:  Ante,  S  276. 

Effect  of  diploma  granted  by  Hastings  College  of  the  Law. 

§280a.    Nothing  in  this  chapter  contained  shall  be   construed   as  a 
repeal  or  modification  of  any  existing  provision  of  law  relative  to  the 
effect  of  a  diploma  granted  by  the  Hastings  College  of  the  Law. 
Legislation  6  280a.     Added  by  Stats.  1905,  p.  6. 

Admission  to  practice  on  diplomas  from  certain  miiversities. 

§280b.  Any  person  producing  a  diploma  of  graduation  from  the  col- 
lege of  law  of  the  University  of  Southern  California,  or  evidence  of  hav- 
ing satisfactorily  completed  the  three  years'  course  of  law  study  pre- 
scribed by  the  department  of  law  of  Leland  Stanford  Junior  University, 
or  the  department  of  jurisprudence  of  the  University  of  California,  shall 
be  entitled  to  a  license  to  practice  law  in  all  the  courts  of  this  state,  sub- 
ject to  the  right  of  the  chief  justice  of  the  supreme  court  of  the  state 
to  order  an  examination,  as  in  ordinary  cases  of  applicants  without  such 
diploma  or  other  evidence. 

Legislation  f  280b.  1.  Added  by  Stats.  1907,  p.  804,  and  then  read:  "Th« 
diploma  of  the  students  of  the  Uniyersity  of  Southern  California  OoUege  of  Law 
shall  entitle  the  students  to  whom  it  is  issued  to  a  license  to  practice  in  all  the 
courts  of  this  state,  without  underfpoing  the  examination  required  by  section  two 
hundred  and  seTcnty-six  of  this  code."     2.  Amended  by  Stats.  1909,  p.  541. 
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Penalty  for  practidng  without  license. 

§  281.  If  any  person  shall  practice  law  in  anj  court,  except  a  justice's 
court  or  police  court,  without  having  received  a  license  as  attorney  and 
counselor,  he  shall  be  guilty  of  a  contempt  of  court. 

ZiegialAtlon  f  281.  1.  Enacted  March  11,  1873.  2.  Amendad  hj  Coda  AmdU. 
1880,  p.  56,  (1)  adding  the  word  "eonrt**  after  "jnttice'a,"  and  (2)  ehanginff 
"ia"  to  "shall  ba"  before  "gailty."  8.  Amendment  bj  State.  1901,  9.  128;  aa- 
aonatitutional:  Bee  note,  |  6,  ante. 

Citatloni.     Oal.  86/88. 

CimUmp%:  Poet,  88  1209  at  aeq. 

Justioe'a  eonrt  practitioners:  Ante,  8  Od. 

Ontiee. 
§282.    It  is  the  duty  of  an  attorney  and  counselor; 

1.  To  support  the  constitution  and  laws  of  the  United  States  and  of 
this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial 
officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or  defenses  only 
IS  appear  to  him  legal  or  just,  except  the  defense  of  a  person  charged 
with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided  to 
him,  such  means  only  as  are  consistent  with  truth,  and  never  seek  to 
mislead  the  judge  or  any  judicial  oficer  by  an  artifice  or  false  statement 
of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to  himself, 
to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact 
prejudicial  to  the  honor  or  reputation  of  a  party  or  witness,  unless  re- 
quired by  the  justice  of  the  cause  with  whicn  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  continuance  of 
an  action  or  proceeding  from  any  corrupt  motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself,  the 
tause  of  the  defenseless  or  the  oppressed. 

IriBglslation  6  282.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1880,  p.  66,  (1)  in  aubd.  4  omitting  "U>"  before  "seek,"  and  substituting  for 
"jndgea"  the  words  "judge  or  any  judicial  oiAcer,"  and  (2)  in  subd.  7  adding  the 
word  "oormpt"  before  "motire.** 

Citations.  Cal.  64/437;  69/85;  86/86;  180/128;  147/19;  (subd.  1)  60/84; 
(sabd.  2)  64/598;  75/92;  84/81;  86/86;  105/480;  (subd.  8)  180/128;  (subd. 
4)  64/598;  67/645;  71/873;  180/128;  (subd.  5)  69/34;  (aubd.  6)  105/477; 
(sabd.  7)  84/82. 

8nbd.  1.     Oath:  Ante.  8  378. 

8nbd.  S.    Oifander,  pnblie,  defense  of:  Bee  Pen.  Code,  8  987. 

Snbd.  6.    Privilagad  commnnieations:  Bee  post,  8  1881. 

Antboiltar. 

§283.    An  attorney  and  counselor  shall  have  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceeding 

by  his  agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of 

the  court,  and  not  otherwise; 
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2.  To  receive  money  claimed  by  his  client  in  an  action  or  proceeding 
during  the  pendency  thereof,  or  after  judgment,  unless  a  revocation^  of 
his  authority  is  filed,  and  upon  the  payment  thereof,  and  not  otherwise, 
to  discharge  the  claim  or  acknowledge  satisfaction  of  the  judgment. 

Legislation  |  283.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  AnidU. 
1880,  p.  57,  changing  "connBelor  shall  have"  from  "counBelor  has." 

Citations.  Cal.  52/240;  58/29,  664;  59/479;  63/92;  86/86;  91/491;  116/ 
492;  129/200,  689;  180/42,  406;  143/496;  149/228;  (subd.  1)  52/246;  62/ 
491;  71/465;  91/490;  95/287;  111/277;  112/609;  116/491;  117/85;  120/200; 
130/42,  406;   185/201;   (subd.  2)   53/29.     App.  2/855. 

Change  of  attorney. 

§  284.  The  attorney  in  an  action  or  special  proceeding  may  be  changed 
at  any  time  before  or  after  judgment  or  final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with  the  clerk,  or 
entered  upon  the  minutes; 

2.  Upon  the  order  of  the  court,  upon  the  application  of  either  client  or 
attorney,  after  notice  from  one  to  the  other. 

Legislation  §  284.  1.  Enacted  March  11,  1872,  and  then  read:  "The  attorney 
In  an  action  or  special  proceeding  may  be  changed  at  any  time  before  judgment 
or  final  determination,  as  follows:  1.  Upon  his  own  consent,  filed  with  the  clerk 
or  entered  upon  the  minutes;  2.  Upon  the  order  of  the  court  or  Judge  thereof, 
upon  the  application  of  the  client."  2.  Amended  by  Code  Amdts.  1878-74,  p. 
289,  adding  at  the  end  of  subd.  2  the  words  "after  notice  to  the  attorney."  8. 
Amended  by  Code  Amdts.  1880,  p.  57. 

Citations.  Cal.  58/222;  56/372;  62/491;  65/198;  112/855;  118/590;  142/ 
528;   (subd.  2)  115/88;  121/166;   186/172. 

Notice  of  sabstittttion:  See  I  285,  infra. 

Notice  Of  Change. 

§285i  When  an  attorney  is  changed,  as  provided  in  the  last  section, 
written  notice  of  the  change  and  of  the  substitution  of  a  new  attorney, 
or  of  the  appearance  of  the  party  in  person,  must  be  given  to  the  adverse 
party.     Until  then  he  must  recognize  the  former  attorney. 

Legislation  §  286.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  57,  (1)  changing  the  period  after  "adverse  party"  from'  a  semieolon, 
and  (2)  omitting  a  comma  after  "Until  then." 

ClUtions.     Cal.  53/222;  56/372.  490;  62/491;  65/198;  118/590;  110/108. 

Deatb  or  removal  of  attorney. 

§286.  When  an  attorney  dies,  or  is  removed  or  suspended,  or  ceases 
to  act  as  such,  a  party  to  an  action,  for  whom  he  was  acting  as  attorney, 
must,  before  any  further  proceedings  are  had  against  him,  be  required 
by  the  adverse  party,  by  written  notice,  to  appoint  another  attorney,  or 
to  appear  in  person. 

Legislation  §  286.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  AmdVs. 
1880,  p.  57,  (1)  adding  a  comma  after  "action,"  after  "as  attorney,"  and  aftea 
"another  attorney." 

ClUtions.     Cal.  180/280. 
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BemoTBl  or  soBpenslon. 

§287.  An  attorney  and  counselor  may  be  removed  or  suspended  by 
the  supreme  court,  or  any  department  thereof,  or  by  any  superior  court 
of  the  state,  for  either  of  the  following  causes,  arising  after  his  admis- 
sion to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral  turpi- 
tude, in  which  ease  the  record  of  conviction  shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the  court  requiring 
him  to  do  or  forbear  an  act  connected  with,  or  in  the  course  of  his 
profession,  which  he  ought  in  good  faith  to  do  or  forbear,  and  any  viola- 
tion of  the  oath  taken  by  him,  or  of  his  duties  as  such  attorney  and 
counselor; 

3.  Corruptly  or  willfully  and  without  authority  appearing  as  attorney 
for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  counselor  by  another 
person  who  is  not  an  attorney  and  counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a  superior 
court,  the  judgment  or  order  of  removal  or  suspeusiou  may  be  reviewed 
on  appeal  by  the  supreme  court. 

I«gU1aUon  I  287.  1.  Enacted  March  11,  1872.  2.  Amended  by  Coda  Amdti. 
1878-74.  p.  289,  (1)  adding  subd.  4;  (2)  changing  the  last  paragraph,  after 
"anspended  by  a,"  from  "district'  court  he  may  appeal  to  the  aupreme  court,  and 
the  judgment  or  order  of  the  district  court  is  subject,  on  such  appeal,  to  review, 
as  in  civil  actions,"  to  read  as  at  present,  except  for  the  word  "district."  8. 
Amended  by  Code  Amdts.  1880,  p.  57,  (1)  changing  the  words  in  the  introduc- 
tory paragraph,  after  "supreme  court,"  from  "and  by  the  district  courts  of  the 
state,"  to  read  as  at  present;  (2)  changing,  in  subd.  1,  the  words  "shall  be" 
from  "is";  (3)  adding,  in  subd.  2,  after  "profession,"  the  words  "which  ho  ought 
in  good  faith  to  do  or  forbear";  (4)  adding,  in  subd.  8,  after  "corruptly,"  the 
words  "or  willfully";  (6)  changing,  in  last  paragraph,  the  word  "superior"  from 
"'district."  4.  Amendment  by  Stats.  1901,  p.  124;  unconstitutional:  See  note,  5  5, 
•nt«. 

Citations.  Cat.  61/123,  127,  130;  87/358;  69/84,  59;  78/308;  86/87;  107/ 
82,  88;  114/868;  128/528;  146/600;  147/12,  14;  (subd.  2)  64/598;  (subd.  4) 
86/86. 

Attorney  has  right  to  make  s  defonie:  See  post,  8§  292  et  seq. 

Attorney  defending  proiocntion  instituted  by  himself  or  partner  forfeits  U- 
eenae:  See  Pen.  Code,  §  162. 

Convictloa  of  felony. 

§288.  In  case  of  the  conviction  of  an  attorney  or  counselor  of  a  fel- 
ony or  misdemeanor,  involving  moral  turpitude,  the  clerk  of  the  court  in 
which  such  conviction  is  had  shall,  within  thirty  days  thereafter,  trans- 
mit to  the  supreme  court  a  certified  copy  of  the  record  of  conviction. 

Legislation  §  288.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  57,  (1)  omitting  a  comma  after  "felony,"  and  adding  one  after  "misde- 
meanor," (2)  changing  the  word  "such"  from  "a,"  and  (8)  changing  the  word 
-shall"  from  "must." 

Citations.     Csl*  66/400;  128/528;  151/721, 
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Proceedings  for  removal  or  anspensloiL 

§289.  The  proceedings  to  remove  or  suspend  an  attorney  and  coun- 
selor, under  the  first  subdivision  of  section  two  hundred  and  eighty- 
seven,  must  be  taken  by  the  court  on  the  receipt  of  a  certified  copy  of 
the  record  of  conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivision  of  section  two  hundred  and  eighty-seven  may  be 
taken  by  the  court  for  the  matters  within  its  knowledge,  or  may  be  taken 
upon  the  information  of  another. 

Legislation  §  289.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdtt. 
1880,  p.  68,  (1)  changing  "second,  third,  or  fourth  snbdiTlsions"  from  "seeond 
subdirisions,"  and  (2)  adding  the  word  "the"  before  "matters." 

Aocusatloai 

§290.  If  the  proceeding  are  upon  the  information  of  another,  tbe 
accusation  must  be  in  writing. 

Legislation  §  290.     1.  Enacted  March  11,  1872.     2.  Re-enacted  hj  Code  Amdts. 
1880,  p.  58,  in  amending  Part  I. 
CltaUons.     Oal.  68/41;  102/467. 

Verification. 

§  291.  The  accusation  must  state  the  matters  charged,  and  be  verified 
by  the  oath  of  some  person  to  the  effect  that  the  charges  therein  con- 
tained are  true. 

Legislation  §  291.  1.  Enacted  March  11, 1872.  2.  Re-enacted  by  Code  Amdts. 
1880,  p.  58,  in  amending  Part  I. 

ClUtlons.     Oal.  58/40,  41;  102/467;  147/9,  10. 

Oitatloii. 

§292.  Upon  receiving  the  accusation,  the  court  shall  make  an  order 
requiring  the  accused  to  appear  and  answer  it  at  a  specified  time,  and 
shall  cause  a  copy  of  the  order  and  of  the  accusation  to  be  served  upon 
the  accused  at  least  five  days  before  the  day  appointed  in  the  order. 

Legislation  9  292.  1.  Enacted  March  11,  1872,  and  then  read:  "After  reeelv- 
ing  the  accusation  the  court  must,  if  in  its  opinion  the  case  require  it,  make  an 
order  requiring  the  accused  to  appear  and  answer  the  accusation  at  a  specified 
time  in  the  same  or  subsequent  term,  and  must  cause  a  copy  of  the  order  and  of 
the  accusation  to  be  served  upon  the  accused  within  a  prescribed  time  before  tha 
day  appointed  in  the  order."     2.  Amended  by  Code  Amdts.  1880,  p.  68. 

Appearance. 

§293.  The  accused  must  appear  at  the  time  appointed  In  the  order, 
and  answer  the  accusation,  unless,  for  sufficient  cause,  the  court  assign 
another  day  for  that  purpose.  If  he  do  not  appear,  the  court  may  pro- 
ceed and  determine  the  accusation  in  his  absence. 

Legislation  §  293.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  58,  changing  the  period  after  "purpose"  from  a  aemicolon. 

Objections  to  accusation. 

§294.  The  accused  may  answer  to  the  accusation  either  by  objecting 
to  its  sufficiency  or  denying  it. 

Legislation  §  294.  1.  Enacted  March  11,  1872.  2.  Re-enacted  by  Oode  Amdts. 
1880,  p.  58,  in  amending  Part  I. 
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§295.  If  he  object  to  the  suflicicney  of  the  accusation,  the  objection 
must  be  in  writing,  but  need  not  be  in  any  specific  form,  it  being  sufficient 
if  it  presents  intelligibly  the  grounds  of  the  objection.  If  he  deny  the 
aeensation,  the  denial  may  be  oral  and  without  oath,  and  must  be  entered 
npon  the  minutes. 

IiOglBlatlon  9  296.     1.  Enacted  March  11,  1872.     2.  Be-enaeted  by  Code  Amdts. 
1880,  p.  58,  in  amendins  Part  L 


§29^  If  an  objection  to  the  sufficiency  of  the  accusation  be  not  sus- 
tained, the  accused  must  answer  within  such  time  as  may  be  designated 
by  the  court. 

Xtegialatlon  8  296.  1.  Enacted  March  11,  1872,  and  then  read:  "If  an  objeo- 
Clon  to  the  enffieieney  of  the  accusation  ie  not  enstained,  the  accused  must  answer 
forthwith."  2.  Amended  by  Code  Amdts.  1878-74,  p.  290,  to  read  as  at  present. 
8.  Re-enacted  by  Code  Amdts.~  1880,  p.  68,  in  amending  Part  I. 

TrlaL 

§297.  If  the  accused  plead  guilty,  or  refuse  to  answer  the  accusation, 
the  court  shall  proceed  to  judgment  of  removal  or  suspension.  If  he 
deny  the  matters  charged,  the  court  shall,  at  such  time  as  it  may  appoint, 
proceed  to  try  the  accusation. 

Xiegialatton  §  297.     1.  Enacted  March  11,  1872.     2.  Amended  by  Code  Amdti. 
1880,  p.  68,  changing  "shall**  from  "must"  in  both  instances. 
Cltationfl.     Cal.  114/870. 

Bef  erence  to  take  deposltioiiB. 

§298.  The  court  may,  in  its  discretion,  order  a  reference  to  a  com- 
mittee to  take  depositions  in  the  matter. 

Iiaglslatlon  9  298.  1.  Enacted  March  11,  1872.  2.  Be-eaactled  by  Code  Amdts. 
1880,  p.  68,  in  amending  Pari  I. 

Jtidgment. 

^  299.  Upon  conviction,  in  eases  arising  under  the  first  subdivision  of 
section  two  hundred  and  eighty-seven,  the  judgment  of  the  court  must 
be  that  the  name  of  the  party  shall  be  stricken  from  the  roll  of  attorneys 
and  counselors  of  the  court,  and  that  he  be  precluded  from  practicing  as 
such  attorney  or  counselor  in  iJl  the  courts  of  this  state;  and  upon  con- 
viction in  cases  under  the  other  subdivisions  of  that  section  the  judgment 
of  the  court  may  be  according  to  the  gravity  of  the  offense  charged; 
depriTation  of  the  right  to  practice  as  attorney  or  counselor  in  the  courts 
of  this  state  permanently,  or  for  a  limited  period. 

Ziegislation  8  299.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  290,  (1)  adding  the  word  "that"  before  "he  be  precluded,"  and  (2) 
changing  from  "second  snbdiTision  of  section  two  hundred  and  eighty-seven"  the 
words  "other  snbdirisions  of  that  section.*'  8.  Amended  by  Code  Amdts.  1880, 
p.  68,  (1)  adding  the  word  "shall"  before  '*be  stricken,"  and  (2)  substituting  a 
semicolon  for  a  dash  after  "charged." 

dtationa.     CaU  67/514;  78/308;  107/82. 
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CHAPTER  n. 
Otber  Penoiui  InTestad  with  Bach  Powers. 

9  d04.     Reeeirers,  «zeeaforg,  adminiitraton,  and  guardimni. 

Beceiyen,  execnton,  administrators,  aad  gnardlans. 

§304.  The  appointment,  powers,  and  daties  of  receivers,  ezeeators, 
administrators,  and  guardians  are  provided  for  and  prescribed  in  parts 
two  and  three  of  this  code. 

Legislation  |  304.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  59,  adding  the  words  "ezecators,  administratora."  8.  Repeal  bj  Stats. 
1901,  p.  124;  unconstitutional:  See  note,  S  5,  ante. 

OiUtlons.     Cal.  66/627.     App.  6/771. 

Receivers:   See  post,  tf  564-569. 

Executors  and  adnlnistrators:  See  post.  Part  II,  Title  XI,  1 1 166S-170S)|* 

OnardUns:  Post,  i§  1747-1809. 


PART  IL 

CIVIL  ACTIONS. 

Tjtle  L  Fobh  07  Civil  Actions.    §§307-309. 

n.  Tims  or  Ck>MMENCiNo  Ciyil  Actions.    §§312-363. 

in.  Parties  to  Civil  Actions.    §§367-390. 

IV.  Place  of  Trial  of  Civil  Actions.    98  392-400. 

V.  Manner  of  Commencing  Civil  Actions.    §§  405-416. 

VI.  Pleadings  in  Civil  Actions.    §§  420-476. 

VTL  Provisional  Bemeddss  in  Civil  Actions.    §§478-574. 

VIIL  Trial  and  Judgment  in  Civil  Actions.    §§  577-680^. 

IX.  Execution  of  Judgment  in  Civil  Actions.    §9  681-721. 

Z.  Actions  in  Particular  Cases.    §§  726-827. 

XL  Proceedings  in  Justices'  Courts.    99  832-926. 

XIL  Proceedings  m  Civil  Actions  in  Pouce  Courts.   §§929-933. 

XIII.  Appeals  in  Civil  Actions.    §§  936-980. 

XIV.  Miscellaneous  Provisions.     §§989-1059. 
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TITLE  I. 
Form  of  Oivil  Actions. 

I  807.     One  form  of  oMl  aetlon  only. 

I  808.     Parties  to  setlont,  how  daalgnated. 

S  809.     Special  iBsaaa  not  made  by  pleading!,  how  tried. 

One  f oxm  of  civil  action  only. 

§307.  There  is  in  this  state  but  one  form  of  civil  actions  for  the 
enforcement  or  protection  of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs. 

Leglalation  §  307.  Enaeted  March  11,  1872;  based  on  Practice  Aet,  fl 
(New  York  Code,  S  60),  which  had  (1)  "shall  be"  instead  of  "is,"  (2)  "action" 
instead  of  "actions."  and  (8)  "ri^ht"  instead  of  "rights." 

Citationt.  Cal.  60/267;  75/621;  88/448;  98/57;  09/171;  105/408;  100/ 
657;  117/6;  126/684;  150/628.     Prae.  Act:  Cal.  ({  1)  1/178. 

Parties  to  actioiis,  how  designated. 

§308.  In  such  action  the  party  complaining  is  known  as  the  plaintifl, 
and  the  adverse  party  as  the  defendant. 

LeglaUtton  9  808.  Enacted  March  11,  1872 ;  based  on  Practiee  Aet,  i  8 
(New  Tork  Code,  i  70),  which  had  the  words  "shaU  be"  instead  of  "U." 

Special  issnes  not  made  by  pleadings,  bow  tried. 

§309.  A  question  of  fact  not  put  in  issue  by  the  pleadings  may  be 
tried  by  a  jury,  upon  an  order  for  the  trial,  stating  distinctly  and  plainly 
the  question  of  fact  to  be  tried;  and  such  order  is  the  only  authority 
necessary  for  a  trial. 

LeglslatloB  S309.  Enacted  March  11,  1872;  based  on  Practiee  Act,  §8, 
which  read:  "When  a  question  of  fact  not  put  in  issue  by  the  pleadings  is  to  be 
tried  by  a  Jury,  an  order  for  the  trial  may  be  made,  stating  distinctly  and  plainly 
the  qnestion  of  fact  to  be  tried;  and  such  order  shall  be  the  only  anthoritj 
■ecessary  for  a  trial.'* 

Citations.     Cal.  67/62.    Prae.  Aet:  Cal.   (|  8)  42/688. 
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TITLE  IL 
Time  of  Cominencmg  Civil  Actions. 

Chapter    I.     Time  of  Commencing  Actions  in  General.       fi  812. 

II.     Time  of  Commencing  Action  for  ReeoTery  of  Real  Property.     ||  81S- 
828. 
III.     Time  of  Commencing  Actiona  Other   than  for  Recovery  of  Real  Prop* 

erty.      SS  335-349. 
ly.     General  Provisions  at  to  Time  of  Commencing  Actions.     H  850-86S. 

CHAPTER  I. 
Time  of  Commencing  Actions  in  OeneraL 

f  312.     Commencement  of  civil  actiona. 

Commencement  of  civil  actions. 

§  312.  Civil  actions,  without  exception,  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,  unless  where,  in  special  cases,  a  different  limitation  ia  pre- 
scribed by  statute. 

Legislation  §  312.  1.  Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  843. 
2.  Amended  hy  Stats.  1897,  p.  16,  (1)  omitting  the  words  "without  exception" 
after  "civil  actions,"  and  (2)  chanpng  the  word  "unless"  from  "except." 

Citations.  Cal.  54/150;  74/479;  89/538;  92/629;  99/503,  614;  115/172; 
121/198;  134/468,  470;  143/228;  144/248,  249;  147/558;  148/202,  298. 
App.  1/620,  622. 

CHAPTER  II. 
Time  of  Commencing  Actions  for  Recovery  of  Seal  Property. 

8  815.     When  the  people  will  not  sue. 

5  816.     When  action  cannot  he  brought  by  grantee  from  the  state. 

8  817.     When  actions  by  the  people  or  their  grantees  are  to  be  brought  within  Ato 

years. 
8  818.     Seisin  within  flye  years,  when  necessary  in  action  for  real  property. 
8  319.     Such  seisin,  when  necessary  in  action  or  defense  arising  out  of  titla  to  or 

rents  of  real  property. 
8  320.     Entry  on  real  estate. 
8  321.     Possession,  when  presumed.     Occupation  deemed  under  legal  title,  vbImi 

adverse. 
8  322.     Occupation  ubder  written  instrument  or  Judgment,  when  deemed  adverao. 
8  323.     What  constitutes  adyerse  possession  under  written  instrument  or  judgment. 
8  324.     Premises  actually  occupied  under  claim  of  title  deemed  to  be  held  adyeraaljr. 
8  826.     What  constitutes  adyerse  possession  under  claim  of  title  not  written* 
8  826.     Relation  of  landlord  and  tenant  as  affecting  adyerse  possession. 

6  827.     Right  of  possession  not  affected  by  descent  cast. 

8  828.     Certain  disabilities  excluded  from  time  to  commence  actions. 
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Wlien  tbe  people  will  not  sae. 

§315.  The  people  of  this  state  will  not  sne  anj  person  for  or  in  re- 
■peet  to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of 
the  right  or  title  of  the  people  to  the  same,  unless — 

1.  Sach  right  or  title  shall  have  accrued  within  ten  years  before  any 
action  or  other  proceeding  for  the  same  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  elaim,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof,  within 
the  space  of  ten  years. 

Xieglalation  9  316.     Enacted  March  11,  1872;  based  on  Stats.  1850.  p.  848. 
ClUtlons.     Cal.  68/807,  810;  66/563,  564;  67/663;  83/286.  287,  288;  88/ 
402;  152/782,  788,  789.     App.  8/601. 
Title  tj  oecnpancy:  €!▼.  Code,  i  1007. 

Nhea  action  cannot  be  brought  by  grantee  from  the  state. 

§316.  No  action  can  be  brought  for  or  in  respect  to  real  property 
by  any  person  claiming  under  letters  patent  or  grants  from  this  state, 
unleea  the  same  might  have  been  commenced  by  the  people  as  herein 
■peeiiled,  in  case  sneh  patent  had  not  been  issued  or  grant  made. 

Legialmtlon  9  316.     Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  848. 
Oitationa.     Cal.  63/807,   810;    67/663;    88/286,   287;    122/157.     App.  8/601. 

When  actlong  by  the  people  or  their  grantees  are  to  be  brought  within 

five  years. 

§317.  When  letters  patent  or  grants  of  real  property  issued  or  made 
by  the  people  of  this  state,  are  declared  void  by  the  determination  of  a 
competent  court,  an  action  for  the  recovery  of  the  property  so  conveyed 
may  be  brought,  either  by  the  people  of  the  state,  or  by  any  subsequent 
patentee  or  grantee  of  the  property,  his  heirs  or  assigns,  within  five  years 
after  such  determination,  but  not  after  that  period. 

LegialiUon  9  317.  1.  Enacted  March  11,  1872;  based  on  Stats.  1850.  p. 
848.  2.  Amended  by  Code  Amdta.  1878-74,  p.  291,  (1)  omitting,  after  "compe- 
tent eoart,"  the  clause,  "rendered  upon  an  allegation  of  a  fraudulent  suggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a  material  fact,  or 
wrongful  detaining,  or  defective  title,  in  such  case";  (2)  changing  the  word 
"the"  from  "this,"  in  the  words  "people  of  the  state";  and  (8)  omitting  the  word 
"lame"  before  "property,"  in  the  words  "grantee  of  the  property." 

Beisin  within  five  years,  when  necessary  in  action  for  real  property. 

§  318.  No  action  for  the  recovery  of  real  property,  or  for  the  recovery 
of  the  possession  thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed 
of  the  property  in  question,  within  five  years  before  the  commencement 
of  the  action. 

Legiilatlon  I  818.     Enacted  March  11.  1872;  based  on  Stats.  1863,  p.  325. 

ClUtlont.  Cal.  48/408;  55/95;  58/23;  63/267,  307;  65/116;  66/111;  67/ 
668,  68/848,  851,  852,  563;  69/180;  71/346,  348;  72/269;  77/258;  80/465. 
495,  503;  83/287;  84/543,  686;  85/448;  89/538;  90/228;  91/413.  415,  502; 
i»2/454,  666;  95/125;  96/312.  465;  97/52,  157;  101/243,  244;  109/275;  112/ 
441,  442,  443;  117/57;  119/312;  122/50.  157;  124/480;  125/259;  129/9, 
<)Bde  Civ.  Proo. — B 
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674;  132/78.  117;  187/680;  188/229,  280;  139/97;  140/144,  145.  146.  14T. 
148;  144/27.  46.  455;  145/118;  146/580;  147/557,  558.  559;  148/432;  152/ 
788;    153/178.     App.  2/350.   425,   426;    8/102;    4/678;    6/287,    292,   762,    765. 

AdTene  posMsslon:  Pott,  59  821  et  seq. 

Trtspast  upon  real  property,  action  for,  mnft  be  brought  wltliln  ttnm 
yean:  Post,  I  888. 

Poeseaaloii,  pretnmptlye  evldenee  of  ownerililp:  See  post,  §  1968,  sabd.  11. 

Actioii  Ineladei  special  proceeding  of  dvU  nature:  Post,  9  868. 

Snch  seisin,  when  necessary  in  action  or  defense  arising  out  of  titte  to 

or  rents  of  real  property. 

§319.  No  cause  of  action,  or  defense  to  an  action,  arising  out  of  the 
title  to  real  property,  or  to  rents  or  profits  out  of  the  same,  can  be  effec- 
tual, unless  it  appear  that  the  person  prosecuting  the  action,  or  making 
the  defense,  or  under  whose  title  the  action  is  prosecuted,  or  the  defense 
is  made,  or  the  ancestor,  predecessor,  or  grantor  of  snch  person  waa 
seised  or  possessed  of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action  is  prose- 
cuted or  defense  made. 

Legislation  9  319.     Enacted  March  11,  1872 ;  based  on  SUts.  1863,  p.  825. 

Citations.  Cal.  65/95;  58/28;  68/807;  65/116;  66/111;  67/338;  68/848, 
851;  69/130;  71/89,  846,  848;  72/269;  78/294;  77/258;  80/465;  88/287; 
84/543,  586;  85/448;  86/529;  90/228;  91/418,  415;  92/454;  96/465;  109/ 
269,  275;  112/441;  117/57;  119/312;  122/157;  124/449;  125/259;  129/9; 
182/78,  117;   138/229.  280;   144/45;   148/432;   153/173.     App.  4/678;   5/142. 

Action  Includes  special  proceeding  of  dvil  nature:  Post,  9  868. 

Entry  on  real  estate. 

§320.  No  entry  upon  real  estate  is  deemed  sufficient  or  yalid  as  a 
claim,  unless  an  action  be  commenced  thereupon  within  one  year  after 
making  such  entry,  and  within  five  years  from  the  time  when  the  right 
to  make  it  descended  or  accrued. 

Legislation  6  320.     Enacted  March  11.  1872;  based  on  Stats.  1863.  p.  825. 
Oitattons.     Cal.  63/807;   66/111;   109/269;   125/259. 

Possession,  when  presumed.    Occupation  deemed  nnder  legal  title,  unless 

adverse. 

§321.  In  every  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the  property  is 
presumed  to  have  been  possessed  thereof  within  the  time  required  by 
law,  and  the  occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it  ap- 
pear that  the  property  has  been  held  and  possessed  adversely  to  such 
legal  title,  for  five  years  before  the  commencement  of  the  action. 

Legislation  S  321.     Enacted  March  11,  1872;  baaed  on  Stats.  1850,  p.  348. 
ClUUons.     Cal.  63/267,    695;    65/444;    71/348;    83/287;    103/90;    109/269; 
138/229,  230;   144/45;   146/67. 

Adverse  possession:  Post,  §§  322-325. 
Forcible  entry,  one  year:  Post,  §  1172. 
Payment  of  taxes:  See  post,  fi  325. 


> 
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OeeapatlQii  under  written  instmment  or  Jndgment,  wlien  deemed  adveree. 
§322.  When  it  appears  that  the  occupant,  or  those  under  whom  he 
elaima,  entered  into  the  possession  of  the  property  under  claim  of  title, 
exelnsive  of  other  right,  founding  such  claim  upon  a  written  instrument, 
as  being  a  conveyance  of  the  property  in  question,  or  upon  the  decree 
or  judgment  of  a  competent  court,  and  that  there  has  been  a  continued 
occupation  and  possession  of  the  property  included  in  such  instrument, 
decree,  or  judgment,  or.  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have  been  held  ad- 
versely, ezeept  that  when  it  consists  of  a  tract  divided  into  lots,  the  pos- 
session of  one  lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

Legifllatioa  |  822.     Enacted  March  11,  1872;  based  on  Stats.  1650.  p.  844. 

Ottations.  Cal.  68/158.  596;  65/444.  445;  66/111;  67/663;  68/592;  78/ 
294;  74/16;  77/487;  84/548;  85/448;  86/529;  92/667.  668;  97/26.  278. 
878;    109/269;    182/128;    189/102;    144/45.   596;    152/69.     App.    7/48. 

Baby  not  under  written  instmment:  See  post,  9  825. 

What  eonatitates  adverse  poflsession  under  written  Instmment  or  jndg- 

menth 

§323.  For  the  purpose  of  constituting  an  adverse  possession  by  any 
person  claiming  a  title  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  land  is  deemed  to  have  been  possessed  and  occupied  in 
the  following  eases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of 
fuel,  OT  of  fencing-timber  for  the  purposes  of  husbandry,  or  for  pastur- 
age, or  for  the  ordinary  use  of  the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not 
inclosed  according  to  the  usual  course  and  custom  of  the  adjoining  coun- 
try, shall  be  deemed  to  have  been  occupied  for  the  same  length  of  time 
as  the  part  improved  and  cultivated. 

Iieglslatlon  §328.     Enacted  March  11.  1872;  hased  on  Stats.  1850.  p.  844. 

Citatloni.  Oal.  63/153.  595;  65/119.  120;  68/352.  592;  71/348;  74/16; 
88/287;  84/548;  94/662;  107/106;  128/187.  458r  183/79;  139/102;  146/ 
162;  152/69;  153/178;  (snbd.  1)  68/531;  148/434;  (snbd.  2)  65/444;  148/ 
434;    (snbd.  8)    68/849.  851;  92/668. 

Premises  actually  occupied  under  claim  of  title  deemed  to  be  held  ad- 

Tersely. 

§  324.  Where  it  appears  that  there  has  been  an  actual  continued  occu- 
pation of  land,  under  a  claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  a  written  instrument,  judgment,  or  decree,  the  land  sc 
actually  occupied,  and  no  other,  is  deemed  to  have  been  held  adversely. 

X«egUlatlon  §824.     Enacted  March  11.  1872;  based  on  Stats.  1850,  p.  844. 
Citations.     Cal.  68/595;   83/287;   84/548;   89/201;   91/361;    128/187;    144/ 
696:    153/16.   178.     App.  4/280.  282. 

Prescription,  title  by:  Civ.  Code,   (  1007. 
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What  constitutes  adverse  possession  under  claim  of  title  not  written. 

§  325.  Por  the  purpose  of  constituting  an  adverse  possession  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  judgment,  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  foUo^r- 
ing  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  indosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  possession  be  consid- 
ered established  under  the  provision  of  any  section  or  sections  of  this 
code,  unless  it  shall  be  shown  that  the  land  has  been  occupied  and  elaime^l 
for  the  period  of  five  years  continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the  taxes,  state,  county,  or  muni- 
cipal, which  have  been  levied  and  assessed  upon  such  land. 

Lsglilation  §826.  1.  Enacted  March  11,  1872;  baied  on  State.  1850,  p.  845. 
2.  Amended  by  Code  Amdts.  1877-78,  p.  09,  adding  the  proviso  after  sttbdL  2. 
8.  Amendment  by  Stati.  1901,  p.  124;  anconstitutional :  See  note,   f  5,  ant*. 

Citationi.  Cal.  54/658;  69/289,  679;  68/11,  264,  267,  268.  698,  595; 
65/57,  440;  68/852,  622;  69/132;  70/896;  71/848,  459,  478;  72/878;  78/192. 
195;  74/19;  76/128;  77/803;  79/589;  88/287;  84/548;  85/629;  89/199, 
201,  588;  91/860,  861;  97/269,  270,  274;  99/675;  108/90;  107/816;  109/ 
272;  114/285,  287,  299;  117/149;  119/22;  120/884,  888,  840;  121/78;  126/ 
552;  128/187;  180/272;  182/128;  144/596;  146/67;  148/292;  152/29,  69; 
158/16,  178.     App.  4/280,  281,  282;   6/188. 

Adverse  possession:  See  ante,  S  821. 

Selatlon  of  landlord  and  tenant  as  affecting  adverse  possession. 

§326.  When  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the 
landlord  until  the  expiration  of  five  years  from  the  termination  of  the 
tenancy,  or,  where  there  has  been  no  written  lease,  until  the  expiration 
of  five  years  from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have  claimed 
to  hold  adversely  to  his  landlord.  But  such  presumptions  cannot  be 
made  after  the  periods  herein  limited. 

Legislation  §826.     Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  344. 
Oitotions.     Oal.  54/888;   68/158;   66/478;   67/898;   72/310;   107/106;   114/ 
299. 

Tenant  denying  landlord's  title:  Post,  I  1962,  subd.  4. 

Bight  of  possession  not  affected  by  descent  cast. 

§327.  The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected  by  a  descent  cast  in  consequence  of  the  death  of  a 
pers'^n  in  possession  of  such  property. 

Legislation  §827.     Enacted  March  11,  1872;  based  on  Ststs.  1850,  p.  345. 
OiUtions.     Cal.  91/861. 

Certain  disabilities  excluded  from  time  to  commence  actions. 

§328.  If  a  person  entitled  to  commence  an  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof,  or  to  make 
any  entry  or  defense  founded  on  the  title  to  real  property,  or  to  rents  or 
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■erTiees  out  of  tlia  same,  is,  at  the  time  sneh  title  first  descends  or  ae* 
ernes,  either: 

1«  Under  the  age  of  majority; 

2.  Inaane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  npon  conviction  of 
a  eiiminal  offense,  for  a  term  less  than  life; 

The  time,  not  exceeding  twenty  years,  during  which  such  disability 
continues  is  not  deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of  such  entry  or 
defense,  but  such  action  may  be  commenced,  or  entry  or  defense  made, 
within  the  period  of  five  years  after  such  disability  shall  cease,  or  after 
the  death  of  the  person  entitled,  who  shall  die  under  such  disability;  but 
■nch  action  shall  not  be  commenced,  or  entry  or  defense  made,  after  that 
period. 

Lflflilatlon  flS88.  1.  Enacted  March  11,  1872;  based  on  Stats.  1863,  p.  825. 
S.  AmandmttBt  by  Stats.  1901,  p.  124;  unconstitutional:  Bee  note,  |  5,  ante. 
8.  Amended  by  Stats.  1908,  p.  177,  (1)  changing,  in  the  first  paragraph,  the 
word  "is"  from  '*be";  (2)  changing  subd.  1  from  "1.  Within  the  age  of  majority; 
•r'l  (8)  in  subd.  2,  omitting  "or"  after  "Insane";  (4)  In  snbd.  8,  omitting 
(»)   "for^  before  "life"   and  (b)  "or"  at  end  of  subdivision;   (6)  omitting  subd. 

4.  which  read:  "4.  A  married  woman,  and  her  husband  be  a  neoessary  party 
with  her  in  eommencing  such  action  or  making  such  entry  or  defense";  and  (6) 
la  flrst  line  of  last  paragraph,  adding  the  words  "not  exceeding  twenty  years." 

OiUtlons.     Cal.  61/597,  599,  601;   66/111.  616;  104/458;  109/275. 
War:  Post,  i  854. 

AbMBce  from  state:  See  post,  |  851. 
SneeetalYe  dlsablllttes:  See  post,  |  858. 

Diaabllittes.  Efftd  of.  In  action  to  recover  tschoated  property:  See  post, 
I127S. 

CHAPTER  in. 
Tinw  of  Oommencing  Actions  Other  than  for  Becovery  of  Beal  Property. 

f  885.  Periods  of  limitation  prescribed. 

I  886.  Within  fire  years. 

I  837.  Within  four  years. 

S  838.  Within  three  years. 

i  839.  Within  two  years. 

f  840.  Within  one  year. 

I  341.  Within  six  months. 

§  342.  Same. 

I  848.  Actions  for  relief  not  hereinbefore  provided  for. 

I  844.  Where  cause  of  action  accrues  on  mutual  account. 

§  845.  Actions  by  the  people  subject  to  the  limitations  of  this  chapter. 

I  846.  Action  to  redeem  mortgage. 

i  847.  Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 

i  848.  No  limitations  where  money  deposited  in  bank. 

i  849.  Time  for  eommencing  actions  under  "local  improTcment  act  of  1901." 

Periods  of  limitation  prescribed. 

§335.  The  periods  prescribed  for  the  commencement  of  actions  other 
than  for  the  recoverj  of  real  property,  are  as  follows: 
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LeglfUtlon  §  336.     Enacted  March  11,  1872. 

Citations.     Oal.  64/82;  68/855;  71/529;   78/611;  112/444;  121/198;    144/ 
248,  249;  150/625. 

Wltbin  five  yean. 
§  S36.    Within  five  yean: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  Uiiited 
States  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property. 

Legislation  |  336.     1.  Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  S48. 

3.  Amended  by  Oode  Amdte.  1878-74,  p.  291,   (1)  nnmbering  the  second  para- 
graph as  subd.  1,  and  (2)  adding  snbd.  2. 

Oitotions.  Cal.  54/804;  68/355,  858;  72/865;  99/171;  120/482;  127/508; 
180/655;  189/9;  151/491,  494;  (snbd.  1)  115/176;  128/838;  184/467;  (snbd. 
2)   88/287.     App.  2/662;   8/81.  82. 

Foreign  statute  of  limitations,  effect  of:  Post,  8  861. 

Within  four  yeaxs. 

§  337.    Within  four  years: 

1.  An  action  upon  any  contract,  obligation  or  liability  founded  apon 
an  instrument  in  writing  executed  within  this  state;  provided,  that  wher- 
ever the  time  within  which  any  such  action  must  be  so  commenced  would 
in  any  case  expire  by  the  terms  of  this  section  after  the  first  day  of 
June,  one  thousand  nine  hundred  and  six  and  before  the  first  day  of 
January,  one  thousand  nine  hundred  and  seven,  such  action  may  be  com- 
menced at  any  time  before  the  first  day  of  January,  one  thousand  nine 
hundred  and  seven,  with  the  same  force  and  effect  as  if  commenced 
within  four  years  as  in  this  section  provided. 

2.  An  action  to  recover  a  balance  due  upon  a  mutual,  open  and  current 
account  or  upon  an  open  book-account. 

Legiilation  9  837.  1.  Enacted  March  11,  1872  (based  on  State.  1850.  p. 
845),  and  then  read:  "Within  four  years:  An  action  upon  any  contract,  obliga- 
tion, or  liability  founded  upon  an  instrument  in  writing."  2.  Amended  by  Code 
Amdts.  1878-74,  p.  291,  adding  the  words  "executed  in  this  state"  at  end  of  sec- 
tion. 8.  Amended  by  Stats.  1906,  p.  5,  (1)  changing  the  word  "in"  to  "within," 
in  the  second  line,  and  (2)  adding  the  proviso.  4.  Amended  by  Stats.  1907,  p. 
599,  (1)  numbering  the  second  paragraph  as  subd.  1,  and  (2)  adding  subd.  2. 

Citations.  Cal.  54/281;  59/145;  66/531.  632,  648,  649;  70/416,  510; 
72/545;  74/479;  75/272,  274;  76/607;  79/89;  81/337;  82/83,  210,  261; 
91/413.  415,  426,  427.  502;  93/557;  94/359;  99/506,  509,  511.  605,  659; 
106/18;  108/568;  110/162,  289;  111/336,  337,  340,  342;  112/78;  114/37; 
115/139;  116/235,  338.  856,  598,  699;  117/5,  7;  121/198,  250;  122/114, 
418,  539;  123/265,  850;  124/156,  449,  510;  127/191,  529,  530;  128/4G9. 
474,  543;  129/875,  416;  130/337.  656;  131/200;  132/160,  196/  428,  454, 
597;  188/86;  134/15,  16,  278,  443,  447;  135/258;  136/242,  589;  138/660; 
142/473,  475;  144/248,  249;  145/627;  147/617;  148/673,  675;  149/601, 
620;  151/104,  726,  730;  152/163.  164,  420,  421;  153/580,  581.  App.  1/228, 
285,  620,  640;  2/569;  3/56,  110,  251,  297;  4/205.  250;  6/142,  834,  565| 
666,   567.   574;    7/266. 

Four  years'  limitation,  where  no  other  provision:  Post,  |  848. 
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Within  tliree  yean» 

§338.    Within  three  years: 

L  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty 
or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The  cause 
of  action  in  such  ease  not  to  be  deemed  to  have  accrued  until  the  dis- 
eoTcry,  by  the  aggrieved  party,  of  the  facts  constituting  the  fraud  or 


LAgUUtlon  §388.     Bnmefod  March  11,  1872;  bftied  on  St«ti.  1850.  p.  848. 

Oit«tioiis.  Cal.  59/146;  71/125;  72/335;  75/538;  81/337;  90/59,  60; 
•1/502;  96/312;  99/596;  100/645;  104/405;  108/568;  110/153:' 112/88,  89, 
442,  444;  115/176,  176,  177;  117/5,  7,  604;  127/508;  129/375;  132/597,  598; 
187/68,  529.  530;  139/316;  140/145,  146,  148;  142/385;  144/90;  148/299; 
(aiibd.1)  61/218;  68/355;  71/73;  78/611;  76/124;  77/377;  82/653;  90/56; 
02/628.  629;  96/492;  99/595;  103/596;  104/260;  115/172;  117/859;  125/ 
409;  127/167,  259;  131/200,  404.  665;  132/591,  592;  141/97;  145/703,  704, 
712;  151/104;  (■ubd.  2)  67/68;  78/161;  92/158;  117/308;  122/508,  645; 129/ 
9,  11;  142/384,  448;  150/625;  152/282;  (subd.  8)  65/587;  61/214;  67/156:77/ 
311;  122/284;  137/259;  153/242;  (snbd.  4)  52/620;  69/282;  67/155;  71/126. 
144,  529;  73/454;  74/305;  82/59;  85/508;  91/577;  93/557;  97/548;  99/81; 
82/461.  659;  100/644;  106/19;  107/157;  108/425;  110/152,  295;  112/441, 
500;  113/486;  123/165;  124/480,  529;  129/375,  643;  132/461;  133/37,  G03; 
185/169,  247,  251,  601;  187/94;  140/144,  152;  142/604;  144/454.  455;  145/ 
708;  146/579;  147/617,  620,  745;  149/84,  602;  151/104,  807.  App.  1/158; 
8/251;  4/256;  7/397;  (subd.  1)  1/6,  608;  2/419;  7/300;  (subd.  2)  8/110; 
4/540;  (snbd.  8)  6/234;  (iiibd.  4)  1/393;  2/8,  10,  243;  6/287,  292,  812. 

Statutory  penalty:  See  poet.  9  840.  eubd.  1. 

Executor  or  administrator.  Limitation  of  actions  to  set  aside  sale,  three 
years:  Poet.  9  1578. 

Corporations  and  stockholders,  limitation  as  regards  them:  Bee  post,  9  859. 

Witfain  two  years. 
§339.    Within  two  years: 

1.  An  action  upon  a  contract,  obligation  or  liability  not  founded  upon 
an  instrument  of  writing,  other  than  that  mentioned  in  subdivision  two 
of  section  three  hundred  [and]  thirty-seven  of  this  code;  or  an  actioD 
founded  upon  an  instrument  of  writing  executed  out  of  the  state. 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon  a  liability  in- 
curred by  the  doing  of  an  act  in  his  ollicial  capacity  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non-payment 
of  money  collected  upon  an  execution.  But  this  subdivision  does  not  ap- 
ply to  an  action  for  an  escape. 

Legislation  9  389.  1.  Enacted  March  11.  1872  (subd.  1  based  on  Stats.  1850. 
p.  845,  and  subd.  2  based  on  Stats.  1859,  p.  306),  and  then  read:  "Within  two 
years:  1.  An  action  upon  a  contract,  obligation,  or  liability,  not  founded  upon  an 
instmment  of  writing;  2.  An  action  against  a  sheriff,  coroner,  or  constable,  upou 
the  liability  incisrred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue 
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of  his  ofliee,  or  by  tlie  omiBslon  of  an  ofScial  duty,  ineludins  the  non-pa>'inent  of 
money  collected  upon  an  execution.  But  this  subdivision  does  not  apply  to  mn 
action  for  an  escape;  3.  An  action  upon  a  judgment,  or  upon  a  contract,  oblica* 
tion,  or  liability  for  the  payment  of  money  or  damages,  founded  upon  an  inatm- 
ment  in  writing,  executed  oat  of  this  state;  4.  An  action  to  recover  damages  for 
the  death  of  one  caused  by  the  wrongful  act  of  another."  2.  Amended  by  Code 
Amdts.  1878-74,  p.  291,  (1)  adding  at  end  of  subd.  1  the  clause,  "or  founded 
upon  an  instrument  of  writing  executed  out  of  the  state";  (2)  in  subd.  2,  chan- 
ging "the,"  before  "liability,"  to  "a";  (S)  striking  out  subd.  8;  and  (4)  renum- 
bering  subd.  4  as  subd.  3,  and  adding  thereto  the  words  "or  neglect"  after  the 
word  "aoV."  8.  Amended  by  Stats.  1905,  p.  231,  striking  out  subd.  S.  4. 
Amended  by  Stats.  1906,  p.  5,  adding  a  proviso  paragraph  after  subd.  2:  "Pro- 
Tided,  that  wherever  the  time  within  which  any  action  mentioned  in  this  section 
must  be  so  commenced  would  in  any  case  expire  by  the  terms  of  this  section  after 
the  first  day  of  June,  one  thousand  nine  hundred  and  six,  and  before  the  first 
day  of  January,  one  thousand  nine  hundred  and  seven,  such  action  may  be  com- 
menced at  any  time  before  the  first  day  of  January,  one  thousand  nine  hundred 
and  seven,  with  the  same  force  and  eifect  as  if  commenced  within  two  years  as 
In  this  section  provided."     6.  Amended  by  Stats.  1907,  p.  599. 

Citations.  Cal.  50/618;  52/45;  59/145;  61/213.  214;  68/358,  891;  70/ 
417;  71/294;  73/611;  74/68;  75/274;  82/261;  84/92,  98;  87/265;  90/66, 
67;  101/157;  106/21;  107/66;  111/840.  342;  116/482;  117/5,  7,  504;  120/ 
483;  123/265;  124/156;  127/508;  128/536,  542^  543.  547;  129/525;  137/ 
258,  259,  886;  139/815;  148/673,  674.  675.  676;  152/280;  (subd.  1)  52/44, 
652;  54/380;  56/126;  57/209,  431;  61/151;  68/307,  855,  890,  468,  493; 
70/128.  416;  71/78;  72/590;  78/575;  74/63.  527;  75/198,  194,  272.  588; 
77/189,  211;  79/79;  82/59,  210;  84/93;  90/65.  253;  91/281;  92/628,  629; 
95/318;  96/492;  97/548;  98/294,  296,  299;  99/595.  659;  101/156;  102/880; 
106/18;  107/59;  108/568;  109/218;  110/587;  111/336;  114/37;  115/189, 
141,  175;  116/256,  475;  117/808.  859;  120/28,  161.  484;  121/589;  122/ 
106,  508,  509.  645;  127/591;  128/535;  129/9,  12,  375,  525;  130/834,  835. 
887;  131/7,  439;  182/488,  592,  598;  134/28;  137/385;  140/93,  200;  143/ 
182;  145/703.  704;  147/511;  148/291,  292;  149/33,  34;  150/625;  151/612; 
152/639,  640;  (subd.  2)  61/218;  76/606,  607;  130/498;  182/596;  185/102. 
App.  1/158;  3/264,  267.  389;  7/266;  (subd.  1)  1/252,  660,  719.  722;  2/81, 
243,   419;    3/110,   296,    297,    391;    4/250.    256,    459;    6/234;    7/124. 

Mutual  account:  See  post,  fi  344. 

Actions  for  escape:  See  post,  |  840,  subd.  4. 

Within  one  year. 
§340.    Within  one  year: 

1.  An  action  npon  a  statute  for  a  penalty  or  forfeiture,  when  the  ac- 
tion is  given  to  an  individual,  or  to  an  individual  and  the  state,  except 
when  the  statute  imposing  it  prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  criminal  ac- 
tion, for  a  forfeiture  or  penalty  to  the  people  of  this  state. 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment, 
seduction  or  for  injury  to  or  for  the  death  of  one  caused  by  the  wrong- 
ful act  or  neglect  of  another  or  by  a  depositor  against  a  bank  for  the 
payment  of  a  forged  or  raised  check. 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  pris- 
oner arrested  or  imprisoned  on  civil  process. 
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5.  An  action  against  a  municipal  corporation  for  damages  or  injuries 
to  property  caused  by  a  mob  or  riot. 

X«glalatfon  9  340.  1.  Enaeted  Mareh  11,  1872  (first  fonr  lubdiTUIons  bated 
OB  StoU.  1850.  p.  848).  (1)  aubd.  8  then  endins  with  the  words,  after  "battery." 
"or  false  imprisonment."  and  (2)  subd.  6  reading.  "5.  Upon  a  eontraet.  oblisa* 
tioD,  or  liability  for  the  payment  of  money  incurred  out  of  this  state  and  not 
fimnded  upon  a  written  eontracC  2.  Amended  by  Code  Amdts.  1878-74.  p.  292. 
(1)  changing  the  words  after  "battery"  to  "false  imprisonment  or  seduction." 
and  (2)  changing  subd.  5  to  read  as  ut  present,  except  that  the  word  "or,"  before 
"injaries."  was  then  printed  "for."  8.  Amended  by  Code  Amdts.  1775-76.  p.  89, 
(1)  adding  in  subd.  2  the  words,  after  "statute,"  "or  upon  an  undertaking  in  a 
criminal  action."  and  (2)  changing  the  word  "or"  from  "for."  before  "injuries." 
in  subd.  5.  4.  Amended  by  Stats.  1905.  p.  282.  omitting  the  word  "or"  before 
**aadactioii,"  and  adding  after  that  word  the  rest  of  the  subdivision. 

Citationa.  Cal.  99/598;  127/508;  140/828;  (subd.  1)  71/245;  180/832; 
132/598;    (subd.  8)   65/576;   92/410;   94/872,  874.     App.  1/158. 

One  year  against  decedent's  representatives:  Post.  |  853.  After  reversal  on 
appeal:  Post.  1 855.  Entry  npon  real  property:  Ante,  i  820.  Action  agalnsl 
city  fer  Injnry  from  riot:  See  Pol,  Code,  fi  4454. 

Witliin  Biz  months. 
§841.     Within  six  months: 
An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized 
by  any  such  officer  in  his  official  capacity  as  taz-collector,  or  to  recover 
the  price  or  value  of  any  goods,  wares,  merchandise,  or  other  personal 
property  so  seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or 
injnry  to  any  goods,  wares,  merchandise,  or  other  personal  property 
seized,  or  for  damages  done  to  any  person  or  property  in  making  any 
sach  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  provided  in 
section  three  hundred  and  forty-seven  of  the  Civil  Code. 

Legislation  B  341.  1.  Enacted  March  11.  1872  (based  on  Stats.  1859.  p. 
806),  and  then  read:  "Within  six  months:  An  action  against  an  officer,  or  officer 
de  facto,  engaged  in  the  collection  of  taxes:  1.  For  money  paid  to  any  such  officer 
ander  protest,  or  seized  by  such  officer  in  his  official  capacity  as  a  collector  of 
taxea,  and  which,  it  is  claimed,  ought  to  be  refunded;  2.  To  recover  any  goods. 
warea,  merchandise,  or  other  property  seized  by  any  such  officer  in  his  official 
eapacity  as '  iSax-colleetor,  or  to  recoTor  the  price  or  Talue  of  any  goods,  wares, 
merchandise,  or  other  personal  property  so  seized,  or  for  damages  for  the  seizure, 
detention,  sale  of  or  injury  to  any  goods,  wares,  merchandise,  or  other  personal 
property  aeized,  or  for  damages  done  to  any  person  or  property  in  making  any 
■oeh  aeiznre."     2.  Amended  by  (^de  Amdts.  1878-74.  p.  292. 

dUtions.  Gal.  117/504;  180/498;  (subd.  1)  117/504;  130/499;  (subd.  2) 
188/68. 

Stock  sold  for  aseesament:  Oir.  Oode,  8  847.  Action  for  taxes  paid  under  pro- 
test: See  Pol.  Code.  8  8819.  8lz  months.  Agslnst  county:  Post,  8  842;  Pol. 
Code,  8  4075.  By  decedent's  representatives:  Post,  8  858.  Suits  for  penalties 
for  violating  highway  laws:  See  Pol.  Oode,  8  2985. 
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Same. 

§342.  Actions  on  claims  against  a  connty,  which  have  hcen  rejected 
by  the  board  of  supervisors,  must  be  commenced  within  six  months  after 
the  first  rejection  thereof  by  such  board. 

Leglilation  §  842.     Enacted  March  11,  1872. 

OiUtloni.     Cal.  75/538;    116/475,   482. 

Action  for  riot:  Ante,  fi  840,  aubd.  5. 

Action  against  county  on  rejected  claim:  See  Pol.  Code,  S  4078. 

Actions  for  relief  not  hereinbefore  provided  for. 

§  343.  An  action  for  relief  not  hereinbefore  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of  action  shall  have  accrued. 

Legislation  6  843.     Enacted  March  11,  1872;  baaed  on  Stats.  1850.  p.  843. 

Citations.  Cal.  52/44;  54/304;  58/866,  872;  59/88,  145;  60/647;  62/515; 
66/111;  68/855;  69/267;  71/73,  125,  126;  72/365,  866;  78/294.  611;  74/ 
647;  77/258,  877;  81/887;  82/210.  261;  84/253;  90/67.  228;  91/418.  415. 
426,  427.  502;  92/628,  629;  97/157,  159;  99/059;  100/644;  106/18;  112/441; 
113/689;  116/256;  117/5,  7;  118/106;  120/488;  121/39;  124/156.  449, 
480;  127/508;  128/469;  129/375.  643;  182/454;  137/174,  530;  189/9; 
141/97;  142/604;  144/27;  147/619,  745.  746;  151/104,  493,  494.  App.  1/6, 
608;  2/107,  243;  4/546;  5/142.  234;  6/421;  7/266. 

Bank  deposits,  no  limiUtion:  Ante,  8  848. 

Where  cause  of  action  accrues  on  mutual  account. 

§344.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  demands  be- 
tween the  parties,  the  cause  of  action  is  deemed  to  have  accrued  from 
the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Legislation  §344.     Enacted  March  11,  1872;  baaed  on  Stata.  1850,  p.  843. 
OiUUons.     Cal.  74/527;    109/178;    121/589;    125/411;    141/337.     App.    2/ 
670. 

Actions  by  the  people  subject  to  the  limitations  of  thia  chapter. 

§345.  The  limitations  prescribed  in  this  chapter  apply  to  actions 
brought  in  the  name  of  the  state  or  for  the  benefit  of  the  state,  in  the 
same  manner  as  to  actions  by  private  parties,  except  that  actions  for  the 
recovery  of  money  due  on  account  of  the  presence  of  patients  at  the 
state  hospitals  may  be  commenced  at  any  time  within  three  years  after 
the  accrual  of  the  same. 

Legislation  §345.  1.  Enacted  March  11.  1872  (baaed  on  State.  1850,  p. 
843).  and  then  read:  'The  limitations  prescribed  in  this  chapter  apply  t'o  actions 
brought  in  the  name  of  the  state,  or  for  the  benefit  of  the  state,  in  the  same 
manner  as  to  actions  by  private  parties.*'    2.  Amended  by  Stats.  1905,  p.  487. 

Citations.     Cal.  66/563;   71/73;   78/575,   611.   612;   77/877.     App.  2/107. 

Action  bj  people:  Ante,  fi  815. 

Action  to  redeem  mortgage. 

§  346.  An  action  to  redeem  a  mortgage  of  real  property,  with  or  with- 
out an  account  of  rents  and  profits,  may  be  brought  by  the  mortgagor  or 
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those  elaiming  under  Idm,  against  the  mortgagee  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises  for  five  years  after  breach 
of  some  condition  of  the  mortgage. 

IieglSISitton  •  346.     Bnteted  April  1,  1872. 

ClUtfoni.     Cal.  69/267;    72/811;    78/294;    80/858,    856;    88/445;    95/195, 
196,  197,  201.  203;  100/458;  119/812,  814;  149/640. 

^Aetkui"  Includes  ipociil  pzoeoeding  of  civil  natnre:  Poit,  S  868. 

Same^  ivhen  some  of  mortgagozB  are  not  entitled  to  redeem. 

§347.  If  there  is  more  than  one  such  mortgagor,  or  more  than  one 
person  claiming  under  a  mortgagor,  some  of  whom  are  not  entitled  to 
maintain  such  an  action  under  the  provisions  of  this  chapter,  any  one  of 
them  who  is  entitled  to  maintain  such  an  action  may  redeem  therein  a 
divided  or  undivided  part  of  the  mortgaged  premises,  according  as  his 
interest  may  appear  and  have  an  accounting,  for  a  part  of  the  rents  and 
profits  proportionate  to  his  interest  in  the  mortgaged  premises,  on  pay- 
ment of  a  part  of  the  mortgage-money,  bearing  the  same  proportion  to 
the  whole  of  such  money  as  the  value  of  his  divided  or  undivided  in- 
terest in  the  premises  bears  to  the  whole  of  such  premises. 

I«Slslatlon  i  347.     Enaeted  April  1,  1878. 
Citations.     OaL  69/267;  149/686. 

No  limitations  where  money  deposited  in  bank. 

§348.  To  actions  brought  to  recover  money  or  other  property  depos- 
ited with  any  bank,  banker,  trust  company,  or  savings  and  loan  society, 
there  is  no  limitation. 

LogftUtion  §  348.     Added  by  Code  Amdts.  187S>74,  p.  298. 
Citations.     0»L  64/122;     66/78;     78/611;     125/412;     127/674;     153/248. 
App.  1/720. 

Time  for  commencing  actions  under  ^ocal  improvement  act  of  1901.'' 

§349.  Any  action  to  contest  an  assessment  levied  by  the  legislative 
booy  of  any  municipality  under  the  terms  of  the  "local  improvement  act 
of  1901,"  must  be  commenced  within  thirty  days  after  the  entry  upon 
the  minutes  of  such  legislative  body  of  the  resolution  provided  for  in 
section  eight  of  said  "Ideal  improvement  act  of  1901." 
IiSgfsUttoa  •  849.    Added  bj  Btots.  1901,  p.  44. 
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CHAPTER  IV. 
General  ProTistons  as  to  Time  of  Oommencing  Aetlona. 

I  850.  When  an  action  ia  eommeneed. 

I  851.  Exception,  where  defendant  if  out  of  the  itate. 

f  852.  Exception,  at  to  persona  nnder  diaabilitiea. 

i  853.  Provision  where  person  entitled  dies  before  limitation  expires. 

§  854.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

I  855.  Provision  where  judgment  has  been  reversed. 

S  856.  Provision  where  action  is  stayed  by  injunction. 

i  857.  Disability  must  exist  when  right  of  action  accrued. 

I  858.  When  two  or  more  disabilities  exist,  etc. 

I  859.  This  title  not  applicable  to  actions  against  directors,  et«.     LimitatloBa 

such  cases  prescribed. 

I  360.  Acknowledgment  or  new  promise  must  be  in  writing. 

I  861.  Limitation  laws  of  other  states,  effect  of. 

9  862.  Existing  causes  of  action  not  affected. 

I  868.  "Action"  includes  a  special  proceeding. 

When  an  action  is  commenced. 

§  350.    An  action  is  commenced,  within  the  meaning  of  this  title,  wli 
the  complaint  is  filed. 

Legislation  S  360.     Enacted  March  11,  1872;  baaed  on  SUta.  1850,  p.  84S. 
CiUtlons.     Cal.  58/150;    186/804. 

Exception,  where  defendant  is  out  of  the  state. 

§  361.  If,  when  the  cause  of  action  accrues  against  a  person,  he  ifl  oat 
of  the  state,  the  action  may  be  commenced  within  the  term  herein  lim- 
ited, after  his  return  to  the  state,  and  if,  after  the  cause  of  action  ac- 
crues, he  departs  from  the  state,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Legislation  |  351.     Enacted  March  11,   1872;  based  on  Stats.  1850,  p.  84S. 
Oltattons.     Cal.  66/205;    95/195;    101/157;    151/729;    152/164,    165,    166, 
689,  640. 

Exception,  aa  to  persona  nnder  disabilities. 

§352.  If  a  person  entitled  to  bring  an  action,  mentioned  in  chapter 
three  of  this  title,  be,  at  the  time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
in  commencing  such  action: 

— The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the 

commencement  of  the  action. 

Iiegialation  9  352.     1.  Enacted  March  11,  1872;  based  on  Stats.  1868,  p.  826. 
9.  Amendment  by  Stats.  1901,  p.  125;  nnconstitntional :  See  note,  |  5,  ant*. 
OiUUons.     Cal.  65/576. 
Disabilities  stopping  mnning  of  atatnte:  See  ante,  |  828. 
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Provlstcn  wtiere  panoQ  entitled  dies  liefore  limitation  expirei. 

§363.  If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  anrvive,  an  action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought  die  before  the  expiration 
of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  ac- 
tion survive,  an  action  may  be  commenced  against  his  representatives, 
after  the  expiration  of  that  time,  and  within  one  year  after  the  issuing 
of  letters  testamentary  or  of  administration. 

IieglslatieB  ftS6S.     Enacted  March  11,  1872;  baaed  on  State.  1850,  p.  848. 

CiUtioiui.  Cal.  50/648;  58/878;  67/181;  85/448;  04/859.  860;  116/856; 
119/66;  123/888;  127/191,  195;  186/872;  142/474;  145/628;  146/679; 
148/672.     App.  1/620.  622;  8/58. 

SBhstttntloa  of  pmrties:  See  poet,  |  885. 

Survival  of  actions:   See  poet,  S8  885,  1582,  1584. 

"Action"  InelndM  special  proeeedinff  of  dvll  nature:  See  post,  {868. 

Claim  acainst  decedont'i  estate  which  has  been  allowed,  not  affected  by  stat- 
«te:  Bee  poet,  f  1669. 

In  sniti  by  aliens^  time  of  war  to  be  deducted. 

§354.  When  a  person  is  an  alien  subject,  or  citizen  of  a  country  at 
war  with  the  United  States,  the  time  of  the  continuance  of  the  war  is 
not  part  of  the  period  limited  for  the  commencement  of  the  action. 

Z^egialation  t864.  Enacted  March  11,  1872;  baaed  on  State.  1850,  p.  848. 

Provision  where  judgment  has  been  reversed. 

§365.  If  an  action  is  commenced  within  the  time  prescribed  therefor, 
and  a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the  plain- 
tiff, or  if  he  die  and  the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  reversal. 

LoglslatiOB  SS56.     1.  Enacted  March  11.  1872;  baaed  on  State.  1850.  p.  843. 
S.  Amendment  b7  State.  1901,  p.  125;  unconatUntional :  See  note,   §  5,  ante. 
Citations.     OaL  187/580.     App.  2/245,  247. 

FzoTision  where  action  is  stayed  by  injunction. 

§356.  When  the  commencement  of  an  action  is  stayed  by  injunction 
or  statutory  prohibition,  the  time  of  the  continuance  of  the  injunction 
or  prohibition  is  not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

LeffislatioB  f  866.     Enacted  March  11,  1872;  baaed  on  State.  1850.  p.  848. 
Oitattona.     Cal.  54/285;   61/600;   68/122;   66/582;   89/892;   127/192;   141/ 
100. 

Disability  must  exist  when  right  of  action  accmed. 

§867.    No  person  can  avail  himself  of  a  disability,  unless  it  existed 
prhen  his  right  of  action  accrued. 

Zieglilation  §367.     Enacted  March  11.  1872;  based  on  State.  1850,  p.  848. 
Snccessive  diiabiUties:   See  poet,  I  858;   ante,  S  828. 
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When  two  or  more  disabiUtleB  exists  etc. 

§358.  When  two  or  more  disabilitieB  coexist  at  the  time  the  right  of 
aetion  accraes,  the  limitation  does  not  attach  nntil  they  are  removed. 

Legislation  §  858.     Enacted  March  11,  1872;  based  on  SUts.  1850,  p.  848. 
CiUtlona.     Oal.  68/852;  77/872. 

This  title  not  applicable  to  actions  against  directors,  etc.    LimitationB  in 

such  cases  prescribed. 

§359.  This  title  does  not  affect  actions  against  directors  or  stock- 
holders of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or 
to  enforce  a  liability  created  by  law;  but  such  actions  must  be  brought 
within  three  years  after  the  discovery  by  the  aggrieved  party  of  the 
facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  liability  was 
created. 

Legislation  g  859.     Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  848. 

OiUtions.  Gal  50/546;  50/547;  74/171;  82/658;  07/07;  00/618.  614. 
615;  108/506;  108/5;  117/168;  124/04;  125/8,  400,  410,  412.  454,  455, 
488;  127/167.  250.  260.  527,  528,  671;  142/884;  143/224;  145/708,  704; 
147/558.     App.  6/472,   474. 

Dlieetofi  personal  liability:  See  Oiv.  Code,  I  800. 

Acknowledgment  or  new  promise  mnst  be  in  writing. 

§360.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract,  by  which  to  take  the  case  out  of  the  operation 
of  this  title,  unless  the  same  is  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby. 

Legislation  g  860.     Enacted  March  11.  1872;  based  on  Stats.  1850.  p.  848. 

Citations.  Cal.  51/217;  56/844,  870,  380;  66/100;  70/414;  74/67.  69; 
75/275;  76/101;  08/208;  122/414.  415.  417.  410;  127/580.  671;  128/476; 
180/251;  134/10,  20,  21,  20;  187/880;  148/133;  148/10;  151/727.  App. 
5/570. 

Limitation  laws  of  other  states,  effect  of. 

§  361.  When  a  cause  of  action  has  arisen  in  another  state,  or  in  a  for- 
eign country,  and  by  the  laws  thereof  an  action  thereon  cannot  there 
be  maintained  against  a  person  by  reason  of  the  lapse  of  time,  an  action 
thereon  shall  not  be  maintained  against  him  in  this  state,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  state,  and  who  has  held  the 
cause  of  action  from  the  time  it  accrued. 

Legislation  §361.  Enacted  March  11.  1872;  based,  according  to  the  commis- 
sioners, on  Stats.  1852,  p.  161,  which  read,  "When  the  cause  of  action  has  arisen 
in  another  state  or  a  territory  of  the  United  States,  or  in  a  foreign  country,  and 
by  the  laws  thereof  an  action  thereon  cannot  there  be  maintained  againit  a  per- 
son by  reason  of  the  lapse  of  time,  no  action  thereon  shall  be  maintained  against 
him  in  this  state";  but  it  is  in  the  language  of  Practice  Act.  9  532,  except'  that 
the  words  "one  who  has  been  a  citizen  of  this  state,  and"  are  substituted  for  "a 
citixen  thereof." 

Citations.  Cal.  72/266;  70/79;  05/194,  197,  198.  200.  206;  09/515; 
152/640,   642. 
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BjJsiliig  causes  of  acUon  not  affected. 

§  362.  This  title  does  not  extend  to  actions  already  commenced,  nor 
to  eases  where  the  time  prescribed  in  any  existing  statute  for  acquir- 
ing A  nght  or  barring  a  remedy  has  fully  run,  but  the  laws  now  in  force 

are  applicable  to  such  actions  and  cases,  and  are  repealed  subject  to  the 

provisions  of  this  section. 

Xi«glsIatlon  •  862.     1.  Enacted   March   11,    1872.     2.  Amandmant   by   Stati. 
1SK>1,  p.   126;  aneonatitntional :  Sea  note,  i  6,  ante. 
ClUtions.     Cal.  95/202. 
Repeal  of  UoiiUtion:  Baa  ante,  S|  0.  18. 

"Action**  inclndes  a  special  proceeding. 

§363.  The  word  "action"  as  used  in  this  title  is  to  be  construed, 
whenever  it  is  necessary  so  to  do,  as  including  a  special  proceeding  of 
a  civil  nature. 

Iieglslatton  g  868.     Enaetad  April  1,  1872. 

Cltattena     OaL  55/688;  98/614;  117/6;  118/661,  662;  141/98;  146/47. 
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TITLE  in. 
Parties  to  Civil  Actions. 

I  867.     Action  to  be  in  name  of  party  in  interest. 

8  368.     Assignment  of  thing  in  action  not  to  prejudice  defenst. 

f  369.     Executor,   trustee,   etc.,   may  sue  without  joining  the  penons  ben^flciaTly 
interested. 

S  870.     "When  a  married  woman  it  a  party.     Aetioni  by  and  against. 

f  371.     Wife  may  defend,  when. 

I  372.     Infant,  insane,  or  incompetent  person  to  appear  by  guardian. 

I  878.     Guardian,  how  appointed. 

I  374.     Unmarried  female  may  sue  for  her  own  seduction. 

I  375.     Father,  etc.,  may  sue  for  seduction  of  daughter,  ete. 

S  376.     Father,  etc.,  may  sue  for  injury  or  death  of  child. 

I  377.     When  representatires  may  sue  for  death  of  one  causad  by  the  wrongful  act 
of  another. 

(  878.     Who  may  be  joined  aa  plaintiffs. 

I  879.     Who  may  be  joined  as  defendanta. 

I  880.     Parties  defendant  in  an  action  to  determine  conflicting  elalma  to  roal  prop- 
erty. 

1881.     Parties  holding  title  under  a  common  source,  when  may  join. 

8  382.     Parties  in  interest,  when  to  be  joined.     When  one  or  mora  may  ma   or 
defend  for  the  whole. 

8  888.     Plaintiff  may  sue  in  one  action  Hhe  different  parties  to  oommercial  paper  or 
insurance  policies. 

8  394.     Tenants  in  common,  etc.,  may  seTcr  in  bringing  or  defending  actions. 

8  385.     Action,  when  not  to  abate  by  death,  marriage,  or  other  disability.      Pro- 
ceedings in  such  case. 

8  886.     Another  person  may  be  substituted  for  the  defendant.     OonSleiing  elaiaus, 
how  made. 

8  387.     Intervention,  when  it  takes  place,  and  how  made. 

8  388.     Associates  may  be  sued  by  name  of  association. 

8  389.     Court,  when  to  decide  controversy  or  to  order  other  partial  to  bo  bronglit  in. 

8  390.     Actions  against  fire  departments. 

Action  to  be  In  name  of  party  in  interest. 

§367.  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  section  three  hundred  and  sixty-nine 
of  this  code. 

LeglslatloB  9  367.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  8  4. 
which  read:  "Every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  this  act."  3.  Amended  by  Code  Amdts. 
1880,  p.  63.  8.  Amendment  by  Stats.  1901,  p.  126;  unconstitutional:  8«o  nota, 
8  5,   ante. 

ClUtions.  Cal.  55/129;  67/586;  61/614;  66/58,  445;  68/868;  69/145; 
77/543;  87/247;  112/82;  128/186;  138/219;  146/210,  679;  147/389;  148/ 
672.  App.  4/402;  7/254.  Prac.  Act:  Cal.  (6  4)  6/248,  457;  9/328;  12/98; 
18/618;  22/235,  236,  239;  25/189,  252;  26/148;  82/90,  118;  88/127;  84/146. 

Ajsigneei:  See  post,  8  868. 
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AModatton,  how  maj  1)«  ffiied:  See  poet,  %  888. 

Bight  to  sue  OB  contract  made  for  one'i  benefit:  See  Cir.  Code,  f  1559. 
Parties  plaintiff,   generally.    AU   pertone  Intereited  may  be  Joined:    Poet, 
if  878,  882.    If  any  refnse,  tkey  may  be  made  defendants:  Poet,   I  882. 

Aarigningnt  of  tiling  in  tetion  not  to  prejudice  defense. 

§36&  In  the  ease  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  is  without  prejudice  to  any  set-off,  or  other  defense  ex- 
isting at  the  time  of,  or  before,  notice  of  the  assignment;  but  this  sec- 
tion does  not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith,  and  upon  good  consideration,  before  maturity. 

Legislation  8  368.  Enacted  March  11,  1872;  based  on  Practice  Act,  S5 
(New  York  Code,  I  112),  which  had  (1)  the  worda  "ehall  be"  instead  of  "is" 
before  'Srithoat,"  (2)  the  word  "shell"  instead  of  "doea"  before  "not  apply,"  and 
(8)  the  word  "due"  instead  of  "maturity." 

Citations.  Cal.  55/129;  65/438;  66/42;  81/327;  101/288,  289;  107/62,  67; 
118/171;  128/161;  126/111;  182/584;  188/47.  685.  App.  6/75.  Prao.  Act: 
Gal.   (I  5)   9/50;   38/528. 

Assignment  and  snnrlTal  of  eanses  of  action:  See  post,  fifi  1582  et  seq. 

Hegotiable  Instrnments,  and  rights  of  parties  thereto:  €iT.  Code,  i  8086  et 
seq.,  where  the  aubject  ia  discussed. 

niBg  In  action,  defined:  Oir.  Code,  I  958. 

Bzeentor,  trnsteey  etc.,  may  sue  without  Joining  tbe  persons  beneficially 
interested. 

§  360.  An  executor  or  administrator,  or  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  persons  for  whose  benefit  the  action  is  prosecuted.  A  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning  of  this  sec- 
tion. 

Zieglalatlon  §889.  Enacted  March  11,  1872;  based  on  Practice  Act,  (6 
(New  York  Code,  |  118),  which,  as  amended  by  Stats.  1854,  Bedding  ed.  p.  59, 
Kerr  ed.  p.  84,  read:  "An  executor  or  administrator,  or  trustee  of  an  express 
truat,  or  a  person  expressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  person  or  persons  for  whose  benefit  the  action  is  prosecuted.  A  trustee 
of  an  express  trust  within  the  meaning  of  thia  section,  shall  be  construed  to  in- 
elude  a  person,  with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another." 

Citations.  Cal.  57/586,  587;  66/446;  68/420;  71/598;  74/375;  75/127, 
250;  77/542;  80/31;  88/486;  87/247;  89/605;  91/504;  98/497;  100/509; 
110/575;  114/888;  119/576;  142/145;  146/210;  147/311,  390;  149/7. 
Prac.  Act:  Oal.  (§6)  1/174;  8/821;  25/29;  28/543;  82/117;  84/138; 
85/445. 

Ezecntors  and  administrators,  action  by,  jointly  with  heirs  or  devisees,  for 
posaesaion  of  real  eaUte  or  quieting  title:  Post.  {  1452.  Actions  by,  alone: 
Poet,  SS  1581-1588.  To  set  aside  frandslent  deeda  made  by  deceased:  Post, 
I  1580. 

When  a  nmrried  woman  is  a  party.    Actions  by  and  against. 

g  370.  When  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her,  except: 

Code  GiT.  Proe. — 9 
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1.  When  the  action  eoneems  her  eeparate  property,  or  her  right  or 
elaim  to  the  homestead  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband,  she  may  ana 
or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her  husband  by  reason 
of  his  desertion  of  her,  or  by  agreement,  in  writing,  entered  into  be- 
tween them,  she  may  sue  or  be  sued  alone. 

Legislation  6  370.  1.  Enacted  March  11,  1872;  based,  except  anbd.  B,  on 
Practice  Act,  S  7  (New  York  Code,  §  114),  as  amended  by  Stats.  1867-68.  p. 
650;  snbd.  8  being  based  on  Stats.  1870,  p.  226,  and  when  enacted  in  1672  read, 
"8.  When  she  is  living  separate  and  apart  from  her  husband,  she  may  sue  or  be 
sued  alone."  2.  Amended  by  Code  Amdts.  1878-74,  p.  298.  8.  Amendment  by 
Stats.  1901,  p.  126;  unconstitutional:  See  note,  S  5,  ante. 

Citations.  Cal.  53/460;  54/178;  65/631;  67/391;  71/425;  96/611;  110/ 
89;  122/259;  126/82;  187/277;  138/165;  (subd.  1)  67/390;  87/468;  105/ 
690,  691;  110/425;  126/481;  184/421;  186/302;  (subd.  8)  77/391;  105/690; 
122/255;  188/165.  App.  (subd.  1)  6/406;  (subd.  8)  6/406.  Prae.  Act:  Cal. 
(S7)  3/87;  15/811;  19/129;  26/448;  29/83;  81/335;  82/842;  86/450. 
461.  453;  42/412. 

Contracts  of  married  women  generally:  See  Cir.  Code,  1 158. 

Sole  traders:  Post,  81 1811  et  seq. 

Wife  may  defend,  when. 

§371.  If  a  husband  and  wife  be  sued  together,  the  wife  may  defend 
for  her  own  right,  and  if  the  husband  neglect  to  defend,  she  may  defend 
for  his  right  also. 

Legislation  §371.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  8. 
which  read,  "If  a  husband  and  wife  be  sued  together,  the  wife  may  defend  for 
her  own  right." 

Citations.     Prae.  Act:  Cal.  (8  8)  5/888. 

Infant,  Insane,  or  incompetent  person  to  appear  by  gnardian. 

§  372.  When  an  infant,  or  an  insane  or  incompetent  person  is  a  party, 
he  must  appear  either  by  his  general  guardian  or  by  a  guardian  ad  litem 
appointed  by  the  court  in  which  the  action  is  pending,  in  each  case.  A 
guardian  ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed  bv 
the  court  in  which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge 
thereof,  expedient  to  represent  the  infant,  insane,  or  incompetent  person 
in  the  action  or  proceeding,  notwithatanding  he  may  have  a  general  guar- 
dian and  may  have  appeared  by  him. 

Legislation  6  872.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |9 
(New  York  Code.  8  115),  which  read:  "When  an  infant  is  a  party  he  shall 
appear  by  guardian,  who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge."  When  enacted  in  1872. 
8.372  read:  "Wlien  an  infant  is  a  party  he  must  appear  by  hie  general  guardian. 
if  he  has  one;  and  if  not,  by  a  guardian  who  may  be  appointed  by  the  court  in 
which  the  action  is  prosecuted,  or  by  a  judge  thereof,  or  a  county  judge."  2. 
Amended  by  Code  Amdts.  1878-74,  p.  294,  to  read:  "When  an  infant  is  a  party, 
he  must  appear  eitber  by  bis  general  guardian,  or  by  a  guardian  appointed  by  the 
court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof.  A  guardian  may 
be  appointed  in  any  case,  when  it  it  deemed  by  the  court  in  which  the  action  is 
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pzoseeoted,  or  by  a  Judgt  thereof,  ozpedloni  to  ropreiont  the  infant  In  the  aotion, 
nofvriClistandins  he  may  have  a  general  foardian,  and  may  hare  appeared  by 
him."     8.  Amended  by  Code  Amdte.  1880,  p.  68. 

CItatioiu.  Cat.  56/322;  68/89;  64/598;  66/860;  74/65;  76/599;  87/582; 
89/637;  94/55;  108/890;  111/871;  120/697;  188/418.  Prae.  Act:  Oal.  (9  9) 
19/632;   64/598. 

Appointment  of  gnardlan  ad  Utom:  See  poat,  9  878. 

Onardlan  and  ward  generally:  See  post,  9S  1747  et  aeq.;  CIt.  Code,  99  286 
•t  seq. 

Insane  or  Incompetent  person:  Oir.  Code,  91  80i  88-42.  Onardlan  of:  Post, 
19    1763-1766. 

Kinors  and  persons  of  nnsonnd  mind,  their  rights  and  liabilities:  Civ.  Code, 
99  83  et  seq. 

Oaardlan,  bow  appointed. 

§373.  When  a  guardian  ad  litem  is  appointed  by  the  eoart,  he  must 
be  appointed  aa  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if 
be  be  of  the  age  of  fourteen  years,  or  if  under  that  age,  upon  the  ap- 
plication of  a  relative  or  friend  of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the  infant,  if 
be  be  of  the  age  of  fourteen  years,  and  apply  within  ten  days  after  the 
service  of  the  summons,  or  if  under  that  age,  or  if  he  neglect  so  to  apply, 
then  upon  the  application  of  a  relative  or  friend  of  the  infant,  or  of 
any  other  party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to  an  action  or 
proceeding,  upon  the  application  of  a  relative  or  friend  of  such  insane 
or  incompetent  person,  or  of  any  other  party  to  the  action  or  proceeding. 

Iieglalation  9  373.  1.  Enaeted  March  11,  1872;  based  on  Practice  Act,  9  10 
(New  York  Code,  9  116),  which  read:  "The  guardian  shall  be  appointed  as  fol* 
knrs:  1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years;  or  if  under  that  age,  upon  the  application  of  a 
relatire  or  friend  of  the  infant;  2.  When  the  infant  is  defendant,  upon  the  appli- 
eation  of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within  ten 
daya  after  the  serriee  of  the  summons;  if  he  be  under  the  age  of  fourteen,  or 
neglect  ao  to  apply,  then  upon  the  application  of  any  other  party  to  the  action, 
or  of  a  relative  or  friend  of  the  infant.*'  When  enacted  in  1872  the  introduc- 
tory paragraph  was  changed  to  read,  "When  a  guardian  is  appointed  by  the 
eout,  he  must  be  appointed  as  follows,"  this  being  the  only  ehange.  2.  Amended 
by  Code  Amdts.  1880,  p.  68. 

Citations.  Cal.  56/822;  68/562;  64/594.  597;  66/58.  860;  74/55;  119/ 
676;   188/418;  150/536.     Prac.  Act:  Cal.   (9  10)   19/682;  64/594. 

Ulimuunled  female  may  sue  for  her  own  seduction. 

§374.     An  unmarried  female  may  prosecute,  as  plaintiff,  an  action  for 

her  own  seduction,  and  may  recover  therein  such  damages,  pecuniary 

or  exemplary,  aa  are  assessed  in  her  favor. 

Legislation  •  374.     Enacted  March  11,  1872. 
Citations.     Cal.   98/59.    App.  4/768. 
Exemplary  damages:   See  Civ.  Code.  9  8294. 
Damages  for  sednctioD:  See  Cir.  Code,  9  8889. 
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Fattier,  etc.,  may  sue  for  seduction  of  dangthter,  etc. 

§375.  A  father,  or,  in  case  of  his  death  or  desertion  of  his  familyy 
the  mother,  may  prosecute  as  plaintiff  for  the  seduction  of  the  daughter, 
and  the  guardian  for  the  seduction  of  the  ward,  though  the  daughter 
or  ward  be  not  living  with  or  in  the  service  of  the  plaintiff  at  the  time 
of  the  seduction  or  afterwards,  and  there  be  no  loss  of  service. 

XiOglBlatlOB  fi  S75.  1.  Enacted  March  11,  1872.  2.  Amendment  bj  Stoti. 
1901,  p.   126;   unconstitutional:   See  note,    9  5,   ante. 

Onardian  ad  litem:  Ante,  S  872.     Appointment  of:  Ante,  S  378. 

Fatber,  etc.,  may  sue  for  Injury  or  death  of  cblld. 

§376.  A  father,  or  in  case  of  his  death  or  desertion  of  bis  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death  of  a  minor 
child,  and  a  guardian  for  the  injury  or  death  of  his  ward,  when  sneb 
injury  or  death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  causing  the  injury, 
or  death,  or  if  such  person  be  employed  by  another  person  who  ia  re- 
sponsible for  his  conduct,  also  against  such  other  person. 

Legislation  fi  876.  1.  Enacted  March  11,  1872,  in  the  exact  lanraage  of 
Practice  Act,  8  11>  And  then  read:  **A  father,  or,  in  case  of  bis  death  or  deser- 
tion of  his  family,  the  mother,  may  maintain  an  action  for  the  injury  or  death 
of  a  child,  and  a  guardian  for  the  injury  or  death  of  his  ward."  ,  2.  Amended  by 
Code  Amdts.  1878-74,  p.  294.  8.  Amendment  by  Stats.  1901, 'p.  126;  ancon« 
Btitutional:   See  note,   S  6,  ante. 

Citations.  Cal.  50/618;  56/889.  893,  894;  62/386;  76/241;  95/520.  521; 
115/890;  189/622.  App.  8/815.  Prao.  Ao^:  Cal.  (S  11)  19/682;  26/485;  82/ 
117.  119;  44/48. 

Onardian  and  ward:  Post,   S 9  1768-1776;  Civ.  Code,   §9  286-258. 

When  representatives  may  stie  for  death  of  one  caused  by  the  wrongful 

act  of  another. 

§377.  When  the  death  of  a  person  not  being  a  minor  is  caused  by 
the  wrongful  act  or  neglect  of  another,  his  heirs  or  personal  representa- 
tives may  maintain  an  action  for  damages  against  the  person  causing 
the  death,  or  if  such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other  person.  In  every 
action  under  this  and  the  preceding  section,  such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case,  may  be  just. 

Legislation  §877.  1.  Enacted  March  11,  1872,  and  then  read:  "When  the 
death  of  a  person  is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  damages  against  the  per- 
son causing  the  death;  or  when  the  death  of  a  person  is  caused  by  an  injury 
received  in  falling  through  any  opening  or  defective  place  in  any  sidewalk,  street, 
alley,  square,  or  wharf,  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  whose  duty  it  was,  at  the  time  of  the 
injury,  to  have  kept  in  repair  such  sidewalk  or  other  place.  In  every  such  action 
the  jury  may  give  such  damages,  pecuniary  or  exemplary,  as.  under  all  the  cir- 
cumstances of  the  ease,  may  to  them  seem  just."  2.  Amended  by  Code  Amdta. 
1873-74,  p.  294.  8.  Amendment  by  Stats.  1901,  p.  126;  unconstitutional*  See 
note,  9  5,  ante. 
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CItatloilfl.  0»1.  50/618;  5e/880,  808;  67/26,  87,  88:  50/800.  801;  60/ 
e09;  62/886;  68/484;  76/241;  88/10;  84/521.  522;  86/148;  95/521;  110/288, 
285.  289;  116/891;  124/129,  180;  127/489;  187/899;  189/488,  484,  487;  140/ 
S12;  168/480,  468.  App.  1/660,  670;  8/816. 

Wbo  may  bo  Joined  as  plalntiffB. 

§  378.  All  pencils  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs,  except 
when  otherwise  provided  in  this  title. 

IjtcUUaon  9  378.  Enacted  March  11,  1879;  haaed  on  PraeUea  Act,  1 12 
(New  York  Code,  |  117),  the  only  ehange  belnff  to  ■nbstitote  the  word  "title" 
for  "aet." 

Oitfttloni.  Oal.  68/420;  116/588;  186/680;  187/678.  App.  6/648.  Frae. 
▲et:  Oal.  (I  12)  8/516. 

Co-tenants:  Poet,  ft  881. 

Special  partners:  CIt.  Code.  8  2402. 

Other  parties,  bringing  in:  Post,  fi  880. 

lOsJolnder  and  non-Joinder  of  plainttiTs:  Pott,  8  480. 

Who  laay  be  joined  as  defendants. 

§379.  Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of  the  question 
involved  therein.  And  in  an  action  to  determine  the  title  or  right  of 
possession  to  real  property  which,  at  the  time  of  the  commencement  of 
the  aetion,  is  in  the  possession  of  a  tenant,  the  landlord  may  be  joined 
as  a  party  defendant. 

lAgfslation  9  878.  Enacted  March  11,  1872;  based  on  Practice  Act,  §18 
(New  York  Oode,  |  118),  which  read:  "Any  person  may  be  made  a  defendant, 
who  haa  or  claime  an  interest  in  the  controTersy,  adTcrso  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement  of  the  question 
inrolTod  therein." 

Citations.  Cat.  68/110,  808;  67/668;  60/674;  77/641;  70/120;  84/6;  116/ 
00;  128/661;  186/680;  188/80.  App.  2/186,  140;  6/648.  Prac.  Act:  Cal. 
(8  13)    1/174;    0/270;    22/205. 

Joining  landlord:  Cir.  Oode,  i  1040. 

Parties  to  foredosore:  Post,  §  726. 

Corporation  stockholders:  Const.,  art.  zii,  §9  8.  d;  Oir.  Code,  §  822. 

Associates,  snlng  by  common  name:  Post,  §  888. 

QoletiBc  title:  Bee  post,  §  788. 

Bzeentoriy  nnqnalifled,  need  not  be  joined:  Post,  §  1687. 

Fresh  parties,  bringing  in:  Poet,  §  880. 

SerYloe  on  one  defendant  oat  of  soTeral,  eifect  of:  Post,  §  414. 

State,  snits  against.  Snits  may  be  bronght  against  state  in  snch  manner  and 
fa  such  courts  as  Shall  be  directed  by  law:  Const.,  art.  xz,  §  6. 

Actions  against  state,  statutes  relating  to:  See  post.  Appendix,  tit.  "State." 

Parties  defendant  in  an  action  to  determine  conflicting  dalma  to  real 

property. 

§380.  In  an  action  brought  by  a  person  out  of  possession  of  real 
property,  to  determine  an  adverse  claim  of  an  interest  or  estate  therein, 
the  person  making  such  adverse  claim  and  persons  in  possession  may  be 
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joined  as  defendants,  and  if  the  judgment  be  for  the  plaintiff,  be  maj 
have  a  writ  for  the  possession  of  the  premises,  as  against  the  defendants 
in  the  action,  against  whom  the  judgment  has  passed. 

Legislation  §S80.  1.  Enacted  March  11,  1872,  and  then  read:  *1b  ab  actios 
brought  by  a  person  out  of  possession  of  real  property  to  determine  an  adverae 
elaim  of  an  interest  or  estate  therein,  the  person  making  such  adrene  claim  and 
all  persons  in  possession  must  be  joined  as  defendants."  2.  Amended  by  Ooda 
Amdts.   1878-74,  p.  295. 

OiUtlons.     Oal.  66/269;  80/465;   83/172;  90/848;  94/466;  118/30. 

Actions  to  qaiet  title:  See  post,  §  788. 

Writ  of  possession:  See  post,  fi  682. 

Fresh  parties,  bringing  in:  See  post,  fi  889. 

Non>Joindar  or  misjoinder  of  partiea:  See  fi  430. 

Parties  holding  title  under  a  common  source,  when  may  Join. 

§381.  Any  two  or  more  persons  claiming  any  estate  or  interest  in 
lands  under  a  common  source  of  title,  whether  holding  as  tenants  in  com- 
mon, joint  tenants,  coparceners,  or  in  severaltj,  may  unite  in  an  action 
against  any  person  claiming  an  adverse  estate  or  interest  therein,  for 
the  purpose  of  determining  such  adverse  claim,  or  of  establishing  snch 
common  source  of  title,  or  of  declaring  the  same  to  be  held  in  trust,  or 
of  removing  a  cloud  upon  the  same. 

Legislation  §  881.  1.  Enacted  March  11,  1872  (based  on  Stats.  1867-68.  p. 
158),  and  then  read:  "Persons  claiming  an  interest  in  lands  under  a  common 
source  of  title  may  unite  as  plaintiffs  in  an  action  against  any  person  claiming  an 
adverse  interest  therein,  for  the  purpose  of  determining  such  adverse  claim,  or  of 
establishing  such  common  source  of  title,  or  of  declaring  the  same  to  be  held  in 
trust,  or  for  removing  a  cloud  thereon."  2.  Amended  by  Code  Amdts.  1873—74^ 
p.  295. 

Citations.     Cal.  58/182;  88/851;   129/61;   137/306;  149/686;  152/644. 

Co-tenants  may  saver:  See  post,  fi  384. 

Ejectment:  See  fi  738,  post,  and  ante,  fi  879. 

Quieting  title:  See  post,  fi  788. 

Joint  tenants:  See  post,  fi  884. 

Parties  in  interest,  when  to  be  Joined.    When  one  or  more  may  sue  or 

defend  for  the  whole. 

§382.  Of  the  parties  to  the  action,  those  who  arc  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  but  if  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  thereof  being  stated  in  the  complaint; 
and  when  the  question  is  one  of  a  common  or  general  interest,  of  many 
persons,  or  when  the  parties  are  numerous,  and  it  is  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all. 

Legislation  §382.  Enacted  March  11,  1872;  based  on  Practice  Act,  fi  14 
(New  York  Code,  fi  119),  which  had  the  word  "shall"  instead  of  "must"  before 
"be  joined." 

Citations.  Cal.  58/188,  184;  60/532;  69/621;  74/442;  77/248,  249;  79/ 
872;   94/581;    95/256;    104/7,   8,   10;    110/460;    129/248;    136/614,    685,   689; 
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1«4/S9:  152/205;  158/464.     App.  2/185,  140;  8/22;  8/648,  TOO.     Ptm.  A«I: 
Oal.    (8  14)   1/174;   8/87;  7/888;   8/510;   18/822. 

J'oladsr,  adcjolnder,  noD-Joindar:  Poat,  |  480. 

Szsciitora,  tftc,  not  qnallltod  need  not  be  Joined:  Poil,  S  1587. 

Tlmlntlif  may  sue  in  one  action  tlie  different  parties  to  commercial  paper 
or  Uunrance  policies. 

§  383.    Persons  severallj  liable  upon  the  same   obligation  or  instm- 
rnent,  including  the  parties  to  bills  of  exchange  and  promissory  notes, 
and   enreties  on  the  same  or  separate  instruments,  may  all  or  any  of 
tbem  be  included  in  the  same  action,  at  the  option  of  the  plaintiff;  and 
all  or  any  of  them  join  as  plaintiffs  in  the  same  action,  concerning  or 
aifecting  the  obligation  or  instrument  upon  which  they  are  severally 
liable.     Where  the  same  person  is  insured  by  two  or  more  insurers  sepa- 
rately in  respect  to  the  same  subject  and  interest,  such  person,  or  the 
payee  under  the  policies,  or  the  assignee  of  the  cause  of  action,  or  other 
successor  in  interest  of  such  assured  or  payee,  may  join  all  or  any  of 
raeh  insurers  in  a  single  action  for  the  recovery  of  a  loss  under  the 
several  policies,  and  in  case  of  judgment  a  several  judgment  must  be 
rendered  against  each  of  such  insurers  according  as  his  liability  shall 
appear. 

Z<egiaUtlon  §888.  1.  Enaetad  March  11,  1872,  in  the  exact  lan^aga  of 
Praetlea  Act,  1 15  (New  York  Coda,  I  120),  and  then  read:  "Persons  severally 
liable  upon  the  same  obligation  or  instrument,  including  the  parties  to  bills  of 
•zehanga  and  promissory  notes,  and  sureties  on  the  same  or  separate  instruments, 
may  all  or  any  of  them  be  included  in  the  same  action,  at  the  option  of  the  plain- 
tiff." 9.  Amended  bj  Btats.  1897,  p.  19,  to  read:  'Tersons  severally  liable  upon 
tha  aame  obligation  or  inatmment,  including  the  parties  to  bills  of  exchange  and 
pR»n.iasory  notes,  and  suretiea  on  the  aame  or  separate  instruments,  may  all  or 
maj  of  them  be  included  in  the  same  action,  at  the  option  of  the  plaintiff;  and  all 
9T  any  of  them  Join  as  plaintiffs  in  the  same  action,  concerning  or  affecting  the 
obligation  or  instrument  upon  which  they  are  severally  liable."  8.  Amended  by 
Stata.  1903,  p.  208. 

CiUtions.  Cal.  48/288;  58/100;  85/887;  78/270;  75/634;  81/653;  93/ 
58;  94/98;  101/420;  118/420;  120/690;  123/440;  125/686;  135/648;  186/ 
802.  App.  1/482;  8/22.  Prac.  Act:  Cal.  (8  15)  1/176;  6/183;  18/86;  24/332; 
25/526. 

Judgment  for  or  against  ont  or  mora  of  soToral  parties:  See  post,  (8  414, 
578,  679. 

Tenants  In  commoOy  etc.,  may  sever  in  bringing  or  defending  actions. 

§  384.  Ail  persons  holding  as  tenants  in  common,  joint  tenants,  or  co- 
parceners, or  any  number  less  than  all,  may  jointly  or  severally  com- 
mence or  defend  any  civil  action  or  proceeding  for  the  enforcement  or 
protection  of  the  rights  of  such  party. 

XiOgUlatlon  1884.     Snaeted  March  11,  1872;  based  on  Stats.  1867,  p.  62. 
Citations.     Oal.  61/362;     80/680;     91/598;     110/425;     136/635;     187/520^ 
189/562;  145/480. 

Oo-clalmants,  nnltod  as  plaintiffs:  Ante.  8  881. 
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Action,  when  not  to  abate  hy  death,  marriage,  or  other  disability.    Pro- 
ceedings in  such  case. 

§385.  An  action  or  proceeding  does  not  abate  by  the  death,  or  any 
disability  of  a  parly,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  the  death  or  any  dis- 
ability of  a  party,  the  court,  on  motion,  may  allow  the  action  or  pro- 
ceeding to  be  continued  by  or  against  his  representative  or  successor  in 
interest.  In  case  of  any  other  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding. 

LegliUition  §885.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  i  16 
(New  York  Code,  S  16),  which  read:  "An  action  shall  not  abate  by  the  death,  or 
other  disability  of  a  party;  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  suryive  or  continue.  In  case  of  the  death,  or  other  disability  of  a 
party,  the  court',  on  motion,  may  allow  the  action  to  be  continued  by  or  agrainat 
his  representative  or  successor  in  interest.  In  ease  of  any  other  transfer  of 
interest,  the  action  may  be  continued  in  the  name  of  the  original  party;  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be  substituted  in 
the  action."  When  enacted  in  1872,  the  section  read  as  at  present',  except  that 
the  words  "death  or  any  disability'*  then  read  "death,  marriage,  or  other  dis- 
ability," in  both  instances.     2.  Amended  by  Oode  Amdts.  1878-74,  p.  295. 

OltaUons.  Cal.  46/576;  50/659;  54/208,  887;  58/84;  64/82,  430,  47S. 
696;  65/888;  66/42.  445;  68/420;  72/266;  76/409;  77/648;  79/384;  80/ 
264;  87/27;  93/390.  656;  98/125;  99/510;  111/32;  112/643;  116/276;  117/ 
581;  123/253.  254;  124/142.  143,  145,  307;  128/269;  132/454,  456;  183/ 
256;  135/224;  138/587,  657;  189/420;  140/179;  142/148;  146/654;  150/581; 
150/611;  153/221.  Prac.  Act:  Cal.  (§  16)  5/282;  29/372,  377;  30/475,  476; 
81/336;  82/119;  49/208;  50/659;  64/596. 

If  party  die,  Judgment  against  his  representative  mast  be  that  he  pay  In 
dne  course  of  administration:  Post,  8  1504. 

Necessity  for  claiming  against  estate  of  deceased:  Post.  fi§  1498,  1502. 

Death  after  verdict  or  decision,  and  before  judgment:  See  poat,  S  669. 

Survival  of  actions:  See  post,  S§  1582  et  seq. 

Another   person   may   be   substituted   for   the   defendant.    Conflictinfi 

claims,  how  made. 

§386.  A  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific  personal  property,  may,  at  any  time  before  answer, 
upon  affidavit  that  a  person  not  a  party  to  the  action  makes  against 
him,  and  without  any  collusion  with  him,  a  demand  upon  such  contract, 
or  for  such  property,  upon  notice  to  such  person  and  the  adverse  party, 
apply  to  the  court  for  an  order  to  substitute  such  person  in  his  place, 
and  discharge  him  from  liability  to  either  party,  on  his  depositing  in 
court  the  amount  claimed  on  the  contract,  or  delivering  the  property  or 
its  value  to  such  person  as  the  court  may  direct;  and  the  court  may,  in 
its  discretion,  make  the  order.  And  whenever  conflicting  claims  are  or 
may  be  made  upon  a  person  for  or  relating  to  personal  property,  or  the 
performance  of  an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflictin^r  claimants  to  compel  them  to  iu- 
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terplcad  and  litigate  their  several  claims  among  themselves.  The  order 
of  substitution  may  be  made  and  the  action  of  interpleader  may  be  main- 
tained, and  the  applicant  or  plaintiff  be  discharged  from  liability  to  all 
or  any  of  the  conflicting  claimants,  although  their  titles  or  claims  have 
not  a  common  origin,  or  are  not  identical,  but  are  adverse  to  and  inde- 
pendent of  one  another. 

LaglBlation  6  386.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  |  658, 
•a  amended  by  Stata.  1854,  Redding  ed.  p.  72,  Kerr  ed.  p.  102,  S  70,  which  had 
the  word  "dne"  before  "notice  to  auch  peraon/'  and  with  thia  omiaaion  the  aec- 
tion  waa  enacted  in  1872,  endinf  with  the  worda  "make  the  order."  2.  Amended 
b7  Stata.  1881,  p.  19,  (1)  changing  the  word  "auch"  before  "contract"  and  before 
*'proi>erty"  from  the  worda  "the  aame,"  and  (2)  adding  the  rest  of  the  aeetion 
after  the  worda  "make  the  order."  8.  Amendment  by  Stata.  1901,  p.  126;  uncon* 
stitntlonal:   See  note,  §  5,  ante. 

Cltationa.  Cal.  59/273;  65/160;  66/42;  69/153,  156;  72/234,  516;  78/ 
803;  74/257;  75/543;  111/376,  393;  123/110;  127/518;  131/325;  133/643; 
187/70;    141/102;    142/113.     App.   1/481;   2/232;   8/185;    6/586;   7/188,   189. 

Intenrention,  when  It  takes  place,  and  bow  made. 

§387.  At  any  time  before  trial,  any  person,  who  has  an  interest  in 
the  matter  in  litigation,  or  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both,  may  intervene  in  the  action  or  proceeding.  An 
intervention  takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons,  either  by  join- 
ing the  plaintiff  in  claiming  what  is  sougbt  by  the  complaint,  or  by  unit- 
ing with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which  the  inter- 
vention rests,  filed  by  leave  of  the  court  and  served  upon  the  parties  to 
the  action  or  proceeding  who  have  not  appeared,  and  upon  the  attorneys 
of  the  parties  who  have  appeared,  who  may  answer  or  demur  to  it  within 
ten  days  from  the  service  thereof,  if  served  within  the  county  wherein 
said  action  is  pending,  or  within  thirty  days  if  served  elsewhere, 

Leglalatlon  6  387.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act 
il  659-661  (Stata.  1854,  Redding  ed.  p.  73,  Kerr  ed.  p.  102,  (9  71-73 ).which 
read:  "S  71  [fi  659].  Any  person  ahall  be  entitled  to  intervene  in  an  action  who 
haa  an  interest  in  the  matter  in  litigation,  in  the  auccesa  of  either  of  the  parties,  to 
the  action  or  an  interest  against  both.  An  intervention  takes  place,  when  a  third 
person  is  permitted  to  become  a  party  to  an  action  between  other  persons,  either 
by  Joining  the  plaintiff  in  claiming  what  ia  aought  by  the  complaint,  or  by  unit- 
ing with  the  defendant  in  reaisting  the  claima  of  the  plaintiff,  or  by  demanding 
anything  adveraely  to  both  the  plaintiff  and  defendant."  "9  72  [9  660].  A 
third  person  may  intervene  either  before  or  after  iaane  haa  been  joined  in  the 
canae."  "9  73  [9  661 1.  The  intervention  shall  be  by  petition  or  complaint,  filed 
in  the  court  in  which  the  action  ia  pending,  and  it  must  set  forth  the  grounds  on 
which  the  intervention  rests;  a  copy  of  the  petitions  or  complaint  shall  be  served 
upon  the  party  or  partiea  to  the  action  againat  whom  anything  is  demanded,  who 
shall  answer  it  as  if  it  were  an  original  complaint  in  the  action."  When  enacted 
In  1872,  the  aeetion  read  the  aame  aa  when  amended  by  Code  Amdta.  1873-74.  p. 
296.  down  to  the  worda  "action  or  proceeding,"  the  aeetion  ending,  after  these 
words,  with  the  clause,  "who  msy  snswer  it  aa  if  it  were  an  original  complaint." 
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2.  Amended  by  Code  Amdti.  1878-74,  p.  206,  »nd  then  read:  "Any  penon  maj, 
before  the  trial,  interrene  in  an  action  or  proceeding,  who  haa  an  interest  in  th« 
matter  in  litigation,  in  the  snccess  of  either  of  the  parties,  or  an  interest  ain^inat 
both.  An  intervention  takes  place  when  a  third  person  is  permitted  to  beoome  a 
party  to  an  action  or  proceeding  between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting  with  th« 
defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  the  defendant,  and  is  made  by  eomplaint,  set- 
ting forth  the  grounds  upon  which  the  intervention  rests,  filed  by  leave  of  th« 
court  and  served  upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint/*  8.  Amendment  by 
Stats.  1901,  p.  127;  unconstitutional:  See  note,  {  5,  ante.  4.  Amended  by  State. 
1907,  p.  703;  the  code  commissioner  saying,  "The  amendment  consista  in  adding 
the  words,  'within  ten  days  from  the  service  thereof,  if  served  within  the  county 
wherein  said  action  is  pending,  or  within  thirty  days  if  served  elsewhere,'  thus 
removing  any  ambiguity  respecting  the  time  within  which  the  complaint  in  inter- 
vention mast  be  answered." 

Citations.  Cal.  52/511;  63/744;  57/77;  68/855;  60/125;  61/556;  63/5, 
662;  64/476;  66/73;  93/319;  97/455;  101/331,  882;  104/6.  7,  8;  108/222; 
111/392;  112/651;  114/378;  121/261;  128/255;  126/318;  128/685;  130/44; 
131/92;  182/290;  137/477;  140/877;  144/728.  App.  1/150;  2/185;  5/588, 
684. 

Eminent  domain*    Interrention  In:  PosC,  (  1246. 

Associates  may  be  sued  by  name  of  association. 

§388.  When  two  or  more  persons,  associated  in  any  business,  trans- 
act such  business  under  a  common  name,  whether  it  comprises  the  names 
of  such  persons  or  not,  the  associates  may  be  sued  by  such  common  name, 
the  summons  in  such  cases  being  served  on  one  or  more  of  the  associates; 
and  the  judgment  in  the  action  shall  bind  the  joint  property  of  all  the 
associates,  and  the  individual  property  of  the  party  or  parties  served 
with  process,  in  the  same  manner  as  if  all  had  been  named  defendants 
and  had  been  sued  upon  their  joint  liability. 

Legislation  f  388.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  §  656 
(Stats.  1854,  Redding  ed.  p.  72,  Kerr  ed.  p.  102,  S  68),  reading  as  at  present 
down  to  the  words  "more  of  the  associates,"  the  section  then  proceeding,  *'but  the 
judgment  in  such  case  shall  bind  only  the  Joint  property  of  the  associates.*'  When 
enacted  in  1872,  the  section  read  the  same  as  now,  except  for  the  clause,  "and  the 
individual  property  of  the  party  or  parties  served  with  process."  2.  Amendment 
by  Stats.  1901,  p.  127 ;  unconstitutional :  See  note,  §  5,  ante.  8.  Amended  by  State. 
1907,  p.  704;  the  code  commissioner  saying,  '*The  words  *and  the  individual 
property  of  the  party  or  partiea  served  with  process'  have  been  added,  thus 
avoiding  multiplicity  of  suits." 

Citations.  Cal.  55/367;  67/146,  147,  569;  69/458,  621;  78/891,  808;  94/ 
299,  300,  302;   115/508;   123/647;   186/302;    189/177. 

Partners  under  flctltioni  name  must  file  certifieate:  See  Civ.  Code,  H  2466 
et  seq. 

Court,  when  to  decide  controTersy  or  to  order  other  parties  to  be  bronglit 

in. 

§389.  The  court  may  determine  any  controversy  between  parties  be- 
fore it,  when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or 
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by  saving  their  rights;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  withoat  the  presence  of  other  parties,  the  court 
mast    then  order  them  to  be  brought  in,  and   to  that  end  may  order 
amended   and  supplemental  pleadings,  or  a  cross-complaint  to  be  filed, 
and  summons  thereon  to  be  issued  and  served.    And  when,  in  an  action 
for  the  recovery  of  real  or  personal  property,  or  to  determine  conflict- 
ing claims  thereto,  a  person,  not  a  party  to  the  action,  but  having  an 
interest   in  the  subject  thereof,  makes  application  to  the  court  to  be 
made  a  party,  it  may  order  him  to  be  brought  in,  by  the  proper  amend- 
ment. 

Legislation  fSSO.  1.  Enacted  March  11,  1872;  based  on  Praetlee  Aei,  I  17 
(New  York  Code,  f  122),  which  read  game  as  S  889  now  reads,  down  to  the 
w^ords  "presence  of  other  parties,"  thereafter  reading  and  ending  "the  eonrt  shall 
order  them  fo  be  brought  in."  2.  Amended  by  Stats.  1897,  p.  9,  to  read  as  at 
present,  bnt  not  containing  the  clause,  "or  to  determine  conflicting  claims 
thereto."  8.  Amendment  by  Stats.  1901,  p.  127;  nnconstitntional :  See  note, 
I  5,  ante.  4.  Amended  by  Stats.  1907,  p.  704;  the  eode  commissioner  saying, 
*^rhe  words  'or  to  determine  conflicting  claims  thereto*  hsTS  been  added,  thus 
Mithorising  the  bringing  in  of  new  parties  in  actions  to  determine  conflicting 
claims  of  real  or  personal  property,  and  thus  sToiding  multiplicity  of  actions." 

Citations.  Cat.  64/476;  65/455;  69/621;  74/448;  76/542;  95/256;  112/ 
651;  115/420;  116/447,  458;  117/550;  126/318;  180/521;  186/536.  639;  137/ 
658:  142/70;  144/729;  145/570;  146/498;  148/672;  149/7,  8.  App.  1/394; 
2/135,  140;  8/347,  497;  4/118.  403;  5/648.  Prao.  Act:  Cal.  (I  17)  1/177; 
5/282;  9/97;  22/205;  27/338;  88/522;  44/896. 

Joining  landlord:  Ante,  I  879;  CIt.  Code,  {  1949. 

Faztj,  adding  and  stxlUng  out  name  of:  Ante,  i  478. 

ActlODg  against  lire  depaitments. 

§390.  Causes  of  action  upon  contract,  or  for  damages  arising  out  of, 
or  pertaining  or  incident  to  the  official  administration  of  the  fire  depart- 
ments created  by  acts  of  the  legislature  of  this  state^  shall  be  brought 
directly  by  and  against  the  municipality  by  its  corporate  name  wherein 
the  damage  was  sustained.  And  the  said  boards  of  fire  commissioners 
shall  not  be  sued  as  such,  except  to  compel  or  restrain  the  performance 
of  acts  proper  to  be  compelled  or  restrained  under  and  not  within  the 
discretion  intended  to  be  conferred  by  this  act. 

Legislation  §  390.  1.  Added  by  StaU.  1885,  p.  92.  2.  Bepeal  by  Stats. 
1901,  p.  128;  unconstitutional:  See  note,  i  5,  ante. 


§392 
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TITLE  IV. 
Place  of  Trial  of  Civil  Actions. 

I  892.     Certain  actloni  to  b«  tried  where  the  lubjeeV  or  eome  part  thereof  to  iltn- 

ated. 
9  398.     other  action i,  where  the  caaae  or  some  part  thereof  aroae. 
9  894.     Place  of  trial  of  actiona  against  counties. 
9  895.     other  actions,  according  to  the  residence  of  the  parties. 
9  896.     Action  may  be  tried  in  any  county,  unless  the  defendant  demand  a  trial  la 

the  proper  county. 
9  897.     Place  of  trial  may  be  changed  in  certain  cases. 
9  898.     When  judge  is  disqualified,  cause  to  be  transferred. 
9  899.     Papers  to  be  transmitted.     Costs,  etc.      Jurisdiction,  et«. 
9  400.     Proceedings  after  judgment  in  certain  eases  transferred. 

Citations,  general,  to  chapter.     Cal.  54/188. 

Certain  actions  to  be  tried  wbere  the  subject  or  some  part  thereof  is 

situated. 

§392.  Actions  for  the  following  causes  must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situated,  sub- 
ject to  the  power  of  the  court  to  change  the  place  of  trial,  as  prodded 
in  this  code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein, 
or  for  the  determination  in  any  form,  of  such  right  or  interest,  and  for 
injuries  to  real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosures  of  all  liens  and  mortgages  on  real  property. 
Where  the  real  property  is  situated  partly  in  one  county  and  partly 

in  another,  the  plaintiff  may  select  either  of  the  counties,  and  the  county 
BO  selected  is  the  proper  county  for  the  trial  of  such  action. 

Legislation  §392.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  9  18, 
as  amended  by  Stats.  1861,  p.  494,  which  (1)  had  the  word  "shall"  instead  of 
"must,"  and  the  word  "act"  instead  of  "code,"  in  the  first  paragraph,  (2)  in  subd. 
2,  had  the  word  "the"  before  "partition."  (3)  subd.  8  ended  with  the  worda  "real 
property,"  and  (4)  section  ended  with  the  paragraph,  "Prorided,  that  where 
such  real  property  is  situate  partly  in  one  county  and  partly  in  another,  the  plain- 
tiff may  select  either  of  said  counties,  and  the  county  so  selected  shall  ba  the 
proper  county  for  the  trial  of  any,  or  all,  of  such  actions  as  are  mentioned  in  the 
first,  second,  and  third,  subdivisions  of  this  section."  When  enacted  in  1872,  the 
proriso  paragraph  was  changed  to  read:  "Where  the  real  property  is  aitnated 
partly  in  one  county  and  partly  in  another,  the  plaintiff  may  select  either  of  the 
eounties,  and  the  county  so  selected  is  the  proper  county  for  the  trial  of  sneh 
action."  2.  Amended  by  Code  Amdts.  1875-76,  p.  90,  and  in  subd.  8  the  worda 
"a  mortgage  of"  changed  to  "all  liens  and  mortgages  on."  8.  Amended  by  Stats. 
1889,  p.  352,  (1)  omitting,  in  subd.  2,  the  word  "the"  before  "partition,"  and 
(2)  adding,  at  end  of  subd.  3,  after  words  "such  action,"  the  proviso,  "prorided, 
that  in  the  case  mentioned  in  this  subdivision,  if  the  plaintiff  prays  in  his  oom- 
plaint  for  an  injunction  pending  the  action,  or  applies  pending  the  action  for  aa 
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lojunctioii,  t1i«  proper  county  for  the  trial  ehell  be  the  eovnty  In  which  the 
defendant  resides  or  a  majority  of  the  defendants  reside  at  the  eommeneement  of 
th«  action."  4.  Amendment  by  Stats.  1001,  p.  126;  nneonstitntional :  See  note, 
9  5,  ante.  5.  Amended  by  Stats.  1007,  p.  700;  the  eode  commissioner  saying, 
*^he  former  proTision  at  the  end  of  the  section,  that  if  in  an  action  to  recover 
real  property  an  injnnetion  is  at  any  time  applied  for,  the  proper  county  for  the 
trial  is  that  in  which  the  defendant  resides,  is  omitted.  The  old  provision  is  in- 
consistent with  §  5  of  article  ▼!  of  the  constitution,  requiring  actions  of  this  char- 
acter to  be  brought  in  the  county  in  which  the  property,  or  some  part  thereof,  is 
Bttnated." 

Citations.  Cal.  51/567;  64/167;  56/175;  60/410;  61/78;  68/500;  78/ 
184;  86/97.  105,  200;  88/575,  576,  577;  101/461;  102/885;  105/141;  106/ 
58;  108/222;  113/610;  115/250;  120/278;  188/50,  60;  186/686;  138/70, 
581;  140/185.  472,  478;  144/778,  774;  147/474;  150/472,  475;  (subd.  1) 
66/344;  77/181;  70/606;  80/800;  88/184;  100/16;  102/885;  120/278;  134/ 
587;  144/773;  150/468,  478,  476.  App.  1/227;  8/604,  605;  6/488;  (subd.  8) 
125/814.     Prac.  Act:  Cal.   (S  18)   16/221;   16/438;  26/187. 

Blot.  Actions  for  damages  caused  by,  mast  b«  tried  in  eonnty  in  which 
property  Injnred  is  aimated:  Pol.  Code,  I  4458. 

Otiier  aetioiis,  ^rliere  the  causa  or  wmie  part  thereof  arose. 

§393.  Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the  like  power 
of  the  court  to  change  the  place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute; 
except,  that  when  it  is  imposed  for  an  offense  committed  on  a  lake, 
river,  or  other  stream  of  water,  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county  bordering  on  such  lake,  river,  or 
itream,  and  opposite  to  the  place  where  the  offense  was  committed; 

2.  Against  a  public  officer,  or  person  especially  appointed  to  execute 
bis  duties,  for  an  act  done  by  him  in  virtue  of  his  office;  or  against  a 
person  who,  by  his  command  or  in  his  aid,  does  anything  touching  the 
duties  of  such  officer. 

Legislation  §388.  Enacted  March  11,  1872;  based  on  Practice  Act,  S  10 
(Neir  York  Code,  8  124),  in  the  introductory  paragraph  the  word  "must"  being 
changed  from  "shall." 

Citations.  Cal.  61/78,  70;  68/500;  70/81;  105/141;  118/610;  115/250, 
802;  188/681;  158/410.  App.  8/605.  Prac.  Act:  Oal.  (810)  0/420;  10/10; 
15/221. 

Flaee  of  trial  of  actions  against  counties. 

§394.  An  action  against  a  county  may  be  commenced  and  tried  in 
BQch  county,  unless  such  action  is  brought  by  a  county,  in  which  case  it 
may  be  commenced  and  tried  in  any  county  not  a  party  thereto.  When- 
ever an  action  is  brought  by  a  county  or  city  against  residents  of  an- 
other county  or  city,  or  a  corporation  doing  business  in  the  latter,  the 
action  must  be,  on  the  motion  of  the  defendant,  transferred  for  trial 
to  a  county,  other  than  the  plaintiff,  if  the  plaintiff  is  a  county,  and 
other  than  that  in  which  the  plaintiff  is  situated,  if  the  plaintiff  is  a 
eity. 


§395 
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LeglilatloB  9  804.  1.  Enaetod  Mardi  11,  1872  (bsMd  oa  SUU.  1854.  p.  45 
[194]),  and  then  read:  "Aetiona  asainit  eoantiea  may  be  eommeneed  and  tried  ia 
any  county  in  the  judicial  district  in  which  such  county  ia  aiVnated,  nnleaa  tac^ 
actions  are  between  counties,  in  which  ease  they  may  be  commenced  and  tried  ia 
any  county  not  a  party  thereto/'  2.  Amended  by  Stats.  1681,  p.  28,  to  read: 
"An  action  against  a  county,  or  city  and  county,  may  be  commenced  and  tried  ia 
such  county,  or  city  and  county,  unless  such  action  is  brought  by  a  eonnty,  or 
city  and  county,  in  which  case  it  may  be  commenced  and  tried  in  any  county,  er 
city  and  county,  not  a  party  thereto."  8.  Amended  by  Stats.  1891,  p.  56,  by  adding 
the  proviso:  "provided  further,  that  whenever  an  action  is  brought  by  a  county 
or  city  against  citizens  of  another  county,  or  a  corporation  doing  business  In  ^ 
latter,  the  action  must  be,  on  the  motion  of  the  defendant,  transferred  for  trial 
to  a  county  other  than  the  plaintiff,  if  the  plaintiff  be  a  county,  and  other  thaa 
that  in  which  the  plaintiff  is  situated  if  the  plaintiff  be  a  city."  4.  Amend- 
ment by  Stats.  1901,  p.  128;  unconstitutional:  See  note,  f  5,  ante.  6.  Amaaded 
by  Stats.  1907,  p.  700;  the  code  commissioner  saying,  "The  word  'dtizan'  is 
stricken  out,  and  the  word  'residence'  is  inserted,  that  having  been  the  legisla- 
tive intent  in  the  original  enactment  of  the  section." 

Cltatfons.     Cal.  61/78;    115/250;    186/186,   137;   188/580,   581,   582.     App. 
8/605. 

Actions  against  cities  for  injuries  from  mobs:  See  Pol.  Code,  S  4458. 

Other  actions,  according  to  the  residence  of  the  partiOB. 

§395.  In  all  other  cases,  the  action  must  be  tried  in  the  conntjr  in 
which  the  defendants,  or  some  of  them,  reside  at  the  commencement  of 
the  action.  If  none  of  the  defendants  reside  in  the  state,  or,  if  resid- 
ing in  the  state,  and  the  county  in  which  they  reside  is  unknown  to  the 
plaintiff,  the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint,  and  if  the  defendant  is  about  to  depart  from 
the  state,  such  action  may  be  tried  in  any  county  where  either  of  the 
parties  reside,  or  service  is  had,  subject  however,  to  the  power  of  the 
court  to  change  the  place  of  trial,  as  provided  in  this  code.  If  any 
person  is  improperly  joined  as  a  defendant,  or  has  been  made  a  defend- 
ant  solely  for  the  purpose  of  having  the  action  tried  in  the  county  where 
he  resides,  his  residence  must  not  be  considered  in  determining  which  is 
the  proper  county  for  the  trial  of  the  action. 

Legislation  §396.     1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  80 
(New  York  Oode.  8  125),  as  amended  by  Stats.  1858,  p.  82,  which  read:  "In  all 
other  eases,  the  action  shall  be  tried  in  the  county  in  which  the  defendants,  6r 
any  one  of  them,  may  reside  at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  state,  or,  if  residing  in  this  state,  the  county  in  which 
they  so  reside  be  unknown  to  the  plaintiff,  the  same  may  be  tried  in  any  oounty 
which  the  plaintiff  may  designate  in  his  complaint;  and,  if  any  defendant  or  de- 
fendants may  be  about  to  depart  from  the  state,  such  action  may  be  tried  in  any 
county  where  either  of  the  parties  may  reside  or  service  be  had;  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial  as  provided  in  this  act." 
When  enacted  in  1872,    (1)   the  words  "action.     If  none"  read  "action;  or.  If 
none,"  (2)  the  words  "residing  in  the  state"  read  "residing  In  this  state,"  (8)  and 
the  section  ended  with  the  words  "provided  in  this  code."    2.  Amendment  by  Stats. 
1901,  p.  128;  unconstitutional:  See  note,  §  5,  ante.     8.  Amended  by  Stats.  1907, 
p.  700;  the  code  commissioner  saying,  "The  last  sentence  of  this  section  has  been 
added,  and  the  amendment  thereby  made  is  intended  to  reach  cases  where  s  per- 
son has  been  made  a  defendant  solely  for  the  purpose  of  having  an  action  tried  ia 
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the  eonnty  wherein  1i«  reeldes,  thiu  taking  vwuf  from  the  defendant  properly 
Joined  end  from,  the  reel  defendenta  the  righta  of  ehange  of  Tenne  intended  to  be 
Tonehsefed  to  them  in  other  lectiona  of  the  oode.** 

CtUtlMU.  Cbl.  61/78;  62/819;  65/894,  895,  602;  69/154;  71/489;  77/ 
182,  449;  80/568,  564;  88/497;  88/575,  576,  577,  578;  92/200;  97/189,  140, 
648;  100/15.  16;  101/460;  102/48.  49,  886;  105/141;  106/58;  111/876;  113/ 
609.  610;  115/250;  119/79,  80;  183/59,  60,  507;  185/155,  574;  136/136.  137, 
188;  188/580,  581;  189/715,  716;  140/472,  473;  144/774;  148/59,  61;  150/ 
468;  151/159;  153/420.  App.  8/603,  604,  605,  606;  4/370;  6/483;  7/189, 
192,  198.  Pne.  Act:  Cal.  (ft  20)  9/420;  18/78;  15/221;  22/588;  26/187; 
71/489.     Pne.  Aet:  App.  (I  20)  7/198. 

Changing  ▼enne  la  criminal  actions:  See  Pen.  Oode,  fiS  1033,  1084. 

A.ctioa  may  he  tried  in  any  county,  unless  the  defendant  demand  a  trial 

in  the  proper  county. 

§396.  If  the  eountj  in  which  the  action  is  commenced  is  not  the 
proper  county  for  the  trial  thereof,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  at  the  time  he  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial  be 
had  in  the  proper  county. 

liCgiBlation  1 896.  1.  Enacted  Kerch  11,  1872.  2.  Amendment  hy  State. 
1901.  p.  129;  nnoonatitntional:  See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  701;  the  code  commissioner  saying,  "The  words  'appears  and'  are  omitted  be* 
fore  the  word  'answers,'  as  anperfluons." 

Citationa.  Cal.  54/407;  57/848;  61/75,  78;  62/819;  68/501;  64/299;  65/ 
821;  66/37;  69/154,  155;  79/83;  80/561,  568;  83/497;  92/201;  94/326, 
898;  97/137,  188;  100/17;  121/606;  188/60;  184/589;  185/574;  136/868; 
189/716,   717;    151/159.  160.     App.  8/608. 

Place  of  trial  may  be  changed  in  certain  cases. 

§397.  The  court  may,  on  motion,  change  the  place  of  trial  in  the  fol- 
lowing cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper 
county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  cannot  be 
had  therein; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  the  change; 

4.  When  from  any  cause  there  is  no  judge  of  the  court  qualified  to  act. 

Legislation  §897.  1.  Enacted  March  11,  1872;  hased  on  Practice  Act,  §  21 
(Kew  York  Code,  I  126),  the  words  "in  the  action,"  at  the  end  of  snbd.  4.  being 
omitted  when  adopted  in  1872,  subd.  4  then  reading,  "4.  When  from  any  cause 
the  judge  is  disqualified  from  acting."  2.  Amendment  hy  Stats.  1901,  p.  129; 
nnoonatitntional:  See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907,  p.  701;  the 
eode  eommissioner  saying,  "SnbdiTision  4  is  so  amended  that  there  need  not  he 
any  ehange  from  the  place  of  trial,  if  there  is  any  judge  within  the  county  not 
disqualified  from   acting.     This  was   certainly   the  real  legislative   intent." 

OiteUons.  Cal.  56/828,  880;  61/75;  79/50;  100/15;  133/60;  151/159;  153/ 
420.  App.  2/54;  6/771,  772;  (snbd.  1)  144/774;  (subd.  8)  7/316;  (aubd.  4) 
100/320;  108/898;  104/604,  605.     Prac.  Act:  Cal.  (§21)   15/221;  24/77. 

Appeal  from  order  as  to  ehange  of  Tenne:  Post,  §  939,  subd.  8. 
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Judge,  wli«B  dlsqnalifled:  See  ante,  {  170. 

Mandaxnas  and  proUbltion.  Controlling  action  of  court  on  motion  to  change 
place  of  trial  by  reaort  to  theae  writs:  See  post,  fiS  1086,  1102. 

Wben  Jndge  Is  disqualified,  cause  to  be  transferred. 

§  398.  If  an  action  or  proceeding  is  commenced  or  pending  in  a  court, 
and  the  judge  or  justice  thereof  is  disqualified  from  acting  as  such,  or 
if,  from  any  cause,  the  court  orders  tlie  place  of  trial  changed,  it  must 
be  transferred  for  trial  to  a  court  the  parties  may  agree  upon,  by  stipu- 
lation in  writing,  or  made  in  open  court  and  entered  in  the  minutes;  or, 
if  they  do  not  so  agree,  then  to  the  nearest  or  most  accessible  court, 
where  the  like  objection  or  cause 'for  making  the  order  does  not  exist, 
as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court. 

2.  If  in  a  justice's  court,  to  another  justice's  court  in  the  same  county. 

Legislation  g  398.  1.  Enacted  March  11,  1872.  2.  Amended  by  Stats.  1881, 
p.  28,  to  read  as  at  present,  except  for  the  words  "or  most  accessible/*  added  la 
1897;  (1)  changing  "for  any  cause"  to  "from  any  cause,"  (2)  omitting  the  worda 
"to  be"  before  the  word  "changed,"  (3)  In  subd.  1.  changing  the  word  "district" 
to  "superior"  in  both  instances,  (4)  renumbering  subd.  4  as  subd.  2,  (5)  omit- 
ting subd.  2  and  subd.  3,  which  read:  "2.  If  in  a  county  court,  to  some  other 
county  court;  3.  If  in  the  probate  court,  to  some  other  probate  court."  8. 
Amended  by  Stats.  1897,  p.  184. 

Citations.  Gal.  59/131;  61/216;  64/300;  67/331;  94/27,  28;  98/110.  862; 
100/320;    128/670.     App.    6/772;    7/96. 

Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc. 

§  399.  When  an  order  is  made  transferring  an  action  or  proceeding 
for  trial,  the  clerk  of  the  court  or  justice  of  the  peace,  must  transmit 
the  pleadings  and  papers  therein  to  the  clerk  or  justice  of  the  court  to 
which  it  is  transferred.  The  costs  and  fees  thereof,  and  of  filing  the 
papers  anew,  must  be  paid  by  the  party  at  whose  instance  the  order  was 
made  when  the  action  or  proceeding  was  originally  commenced  in  the 
proper  county.  In  all  other  cases  such  costs  and  fees  shall  be  paid  by 
the  plaintiff.  The  court  to  which  an  action  or  proceeding  is  transferred 
has  and  exercises  over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 

Legislation  §  309.  1.  Enscted  March  11,  1872.  2.  Amended  by  SUta.  1909, 
c.  723,  in  sentence  beginning  "The  costs,"  adding,  after  "was  made,"  the  words 
"when  the  action  or  proceeding  was  originally  commenced  in  the  proper  county. 
In  all  other  cases  such  costs  and  fees  shall  be  paid  by  the  plaintiff." 

CltaUona.     Cal.  133/363;   136/138;   142/357. 

Costs  on  removal  of  criminal  action  chargeable  against  coontj:  Sea  Pol. 
Code,   85  4345-4347. 

Costa  on  changing  name  in  Jnstioe'B  conrt:   See  post,  fi  836. 

Proceedings  after  Judgment  in  certain  cases  transferred. 

§400.  When  an  action  or  proceeding  afTecting  the  title  to  or  posses- 
sion of  real  estate  has  been  brought  in  or  transferred  to  any  court  of  a 
county  other  tiian  the  county  in  which  the  real  estate,  or  some  portion 
of  it,  is  situated,  the   clerk  of  such  court  must,  after  final  judgment 


145  PLACE  OF  TRIAL  OP  CIVIL  ACTIONS.  §  400 

therein,  certify,  under  his  seal  of  office,  and  transmit  to  the  correspond- 
ing  court  of  the  county  in  which  the  real  estate  affected  by  the  action 
is  situated,  a  copy  of  the  judgment.  The  clerk  receiving  such  copy  must 
file,  docket,  and  record  the  judgment  in  the  records  of  the  court,  briefly 

designating  it  as  a  judgment  transferred  from court  (naming  the 

proper  court). 

£i0flilatlon  f  400.     Enacted  Mmroh  11,  1872. 
Ood«  OiY.  Proo. — ^10 


§405 
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TITLE  V. 
Manner  of  Commencing  Civil  Actions. 

S  405.  Actions,  how  commenced. 

S  406.  Complaint,  how  indorsed.     When  inmmons  may  be  iasued,  and  how  waiTsd. 

S  407.  Summons,  how  issued,  directed,  and  what  to  contain. 

S  408.  Manner  and  time  of  issuing  alias  summons. 

S  409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real  property. 

§  410.  Summons,  how  served  and  returned. 

S  411.  Summons,  how  serred. 

9  412.  Publication  when  defendant  is  absent  from  the  state,  concealed,  or  a  foreign 

corporation  having  no  agent,  etc. 

§  413.  Manner  of  publication. 

fi  414.  Proceedings  where  there  are  several  defendants,  and  part  only  are  aerred. 

§  415.  Proof  of  service,  how  made. 

S  416.  When  jurisdiction  of  action  acquired. 

Actions,  how  coxninencecL 

§405.  Civil  actions  in  the  courts  of  this  state  are  commenced  by  fil- 
ing a  complaint. 

Legislation  §406.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  S  22 
(New  York  Code.  §  127),  as  amended  by  Stats.  1855,  p.  803,  which  read:  "Civil 
actions  in  the  distk-ict  courts,  superior  court  of  the  city  of  San  Francisco,  and 
the  county  courts,  shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  in  which  the  action  is  brought,  and  the  issuing  of  a  summons 
thereon;  provided,  that  after  the  filing  of  the  complaint  a  defendant  in  the  action 
may  appear,  answer  or  demur,  whether  the  summons  has  been  issued  or  not.  and 
such  appearance,  answer  or  demurrer  shall  be  deemed  a  waiver  of  summons/* 
When  enacted  in  1872,  S  405  had  the  words  "and  the  issuing  of  aummona 
thereon"  at  the  end  of  the  section.  2.  Amended  by  Code  Amdta.  1878—74, 
p.  296. 

Citationi.  Cal.  69/478;  69/526;  79/585;  99/205;  104/266;  148/775.  Prae. 
Act:  Cal.  (922)  6/821;  19/577;  20/82;  21/54;  29/288,  239;  85/299.  301;  44/ 
160;  186/218. 

Complaint,  how  indorsed.    When  summons  may  be  issued,   and  lu>w 

waived. 

§406.  The  clerk  must  indorse  on  the  complaint  the  day,  month,  and 
year  that  it  is  filed,  and  at  any  time  within  one  year  thereafter,  the 
plaintiff  may  have  a  summons  issued,  and  if  the  action  be  brought 
against  two  or  more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the  same  time.  But 
at  any  time  within  the  year  after  the  complaint  is  filed,  the  defendant 
may,  in  writing,  or  by  appearing  and  answering  or  demurring,  waive 
the  issuing  of  summons;  or,  if  the  action  be  brought  upon  a  joint  con- 
tract of  two  or  more  defendants,  and  one  of  them  has  appeared  within 
the  year,  the  other  or  others  may  be  served  or  appear  after  the  year  at 
any  time  before  trial. 
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Laglalmtlon  |  406.  1.  BnActed  Much  11.  1872;  bated  on  Praetiee  AcV.  S  28. 
ma  amended  by  State.  1860,  p.  298,  which  read:  "The  clerk  shall  indorse  on  the 
complaint,  the  day,  month,  and  year,  the  same  is  filed,  and  at  any  time  within 
one  year  after  the  filing  of  the  tame,  the  plaintiff  may  have  a  tnmmont  issued. 
The  summons  shall  be  signed  by  the  clerk  and  directed  to  the  defendant,  and  be 
itaned  under  the  seal  of  the  court."  When  enacted  in  1872,  t  406  read:  "The 
clerk  must  indorse  on  the  complaint  the  day,  month,  and  year  that  it  is  filed,  and 
at  any  time  within  one  year  thereafter  the  plaintiff  may  have  summons  issued. 
But  at  any  time  after  the  complaint  is  filed  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing  of  summons.'*  2. 
Amended  by  Code  Amdtt.  1878-74,  p.  296.  8.  Amendment  by  Stats.  1901,  p. 
129;   unconstitutional:    See  note,    |  5,   ante. 

CltatloilS.  Cal.  58/246;  69/526;  99/839;  100/518;  101/641;  116/450;  125/ 
800;  182/88.     Prac  Act:  Cal.  (9  28)  29/289;  84/166;  85/801. 

Admission  of  terrioe  by  defendant:  Post,  5  415. 

Alias  sonunons:  Post,  S  408. 

Appearanee:  Post,  91  416,  1014. 

Snmmoiis,  how  lasned,  directed,  and  wliat  to  contain. 

§407.  The  summons  must  be  directed  to  the  defendant,  signed  by  the 
elerk,  and  issued  under  the  seal  of  the  court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  eourt  in  which  it  is 
brought,  and  the  county  in  which  the  complaint  is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer  the  complaint 
within  ten  days,  if  the  summons  is  served  within  the  county  in  which 
the  action  is  brought;  within  thirty  days,  if  served  elsewhere; 

3.  A  notice  that,  unless  the  defendant  so  appears  and  answers,  the 
plaintiff  will  take  judgment  for  any  money  or  damages  demanded  in  the 
complaint  as  arising  upon  contract,  or  will  apply  to  the  court  for  any 
other  relief  demanded  in  the  complaint. 

Legislation  |407.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  99  28. 
24,  25,  26.  (See  Legislation  9  406,  ante,  for  9  23.)  As  amended  by  Stats 
1859,  p.  89,  9  24  read:  'The  summons  shall  state  the  parties  to  the  action,  tlie 
eourt  in  which  it  is  brought,  the  county  in  which  the  complaint  is  illed,  the  cause 
and  general  nattoe  of  the  action,  and  require  the  defendant  to  appear  and  answer 
the  eomplaint  within  the  time  mentioned  in  the  next  section,  after  the  service 
of  aummons,  exelusiye  of  the  day  of  serrice,  or  that  judgment  by  default  will  be 
taken  against  him,  according  to  the  prayer  of  the  oomplatnt,  briefly  stating  the 
■am  of  monay  or  other  relief  demanded  in  the  complaint,  and  the  clerk  shall  also 
indorse  on  the  summons  the  names  of  the  plaintiff's  attorneys."  Practice  Act, 
9  25,  read:  'The  time  in  which  the  aummons  shall  require  the  defendant  to  an- 
swer the  complaint,  shall  be  as  follows:  1.  If  the  defendant  is  served  within  the 
eonnty  in  which  the  action  is  brought,  ten  days;  2.  If  the  defendant  is  served 
out  of  the  county,  but  in  the  district  in  which  the  action  is  brought,  twenty  days; 
8.  In  all  other  eases,  forty  days."  Practice  Act,  9  26  (New  York  Code,  9  129), 
read:  'TThere  ahall  also  be  inserted  in  the  summons  a  notice,  in  substance,  as 
follows:  1.  In  an  action  arising  on  contlract  for  the  recovery  only  of  money  or 
daaagea,  that  the  plaintiff  will  take  judgment  for  a  sum  specified  therein,  if 
the  defendant  fail  to  answer  the  complaint;  2.  In  other  actions,  that  if  the  de- 
fendant fail  to  answer  the  complsint,  the  plaintiff  will  apply  Ho  the  court  for  the 
relief  demanded  therein."  When  enacted  in  1872,  9  407  read  the  same  as  at 
present  to  the  end  of  subd.  1,  and  the  remainder  of  the  section  read:  "2.  The 
cause  and  general  n«tnjre  of  the  action;  8.  A  direction  that  the  defendant  appear 
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•nd  answer  the  complaint  within  ten  daye,  if  the  Bummoni.  is  serred  within  tb* 
eounty  in  which  the  action  is  brought;  within  twenty  days,  if  served  out  of  tlM 
county  but  in  the  district  in  which  the  action  is  brought,  and  within  fort7  days 
if  serred  elsewhere;  4.  In  an  action  arising  on  contract,  for  the  reooTery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so  appears  and 
answers  the  plaintiff  will  take  Judgment  for  the  sum  demanded  in  the  complaint 
(stating  it) ;  6.  In  other  actions,  a  notice  that  unless  defendant  so  appears  and 
answers  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. The  name  of  the  plaintiiTs  attorney  must  be  indorsed  on  the  summons." 
2.  Amended  by  Code  Amdts.  1880,  p.  18,  (1)  changing  subd.  2  to  read:  "2.  A 
statement  of  the  nature  of  the  action  in  general  terms";  (2)  changing  subd.  S, 
after  the  word  "brought,"  to  read,  "within  thirty  days,  if  served  elsewhere.** 
8.  Amended  by  Stats.  1897,  p.  68.  4.  Amendment  by  Stats.  1901,  p.  129 ;  uncon- 
stitutional: See  note,   fi  5,  ante. 

CltaUons.  Cal.  52/578;  58/254;  58/189;  69/141;  65/98;  67/897;  76/611; 
104/400;  128/685;  188/416,  417;  150/648;  (subd.  8)  122/270;  (subd.  4)  91/ 
145;  122/270;  (subd.  5)  90/506;  122/270;  143/14.  Prac.  'Act:  Cal.  (124) 
1/96;  82/858;  41/817;  44/688;   (S  25)  2/274;  5/466;  82/358;  44/860. 

Style  of  process.  The  style  of  all  process  shall  be:  "The  People  of  the  Slate 
of  California,"  and  all  prosecutions  shall  be  conducted  in  their  name  and  by 
their  authority:  Const.,  art.  vi,  {  20. 

SoTereignty  resides  in  the  people.  The  sovereignty  of  the  stiate  resides  In  the 
people  thereof,  and  all  writs  and  processes  must  issue  In  their  name:  Pol.  Code, 
§80. 

Manner  and  time  of  teming  alias  Bununons. 

§408.  If  the  summoxiB  is  returned  without  being  served  on  any  or  all 
of  the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of 
the  plaintiff,  may  issue  an  alias  summons  in  the  same  form  as  the  origi- 
nal; provided,  that  no  such  alias  summons  shall  be  issued  after  the  ex- 
piration of  one  year  from  the  date  of  the  filing  of  the  complaint. 

Legislation  fl408.  1.  Enacted  March  11,  1872,  and  then  read:  "If  the  sum- 
mons is  returned  without  being  served  on  any  or  all  of  the  defendants,  the  clerk, 
upon  the  demand  of  the  plaintiif,  may  issue  an  alias  summons  in  the  same  form 
as  the  original."  2.  Amended  by  Code  Amdts.  1875-76,  p.  90,  adding  the  words 
"or  if  it  has  been  lost."  8.  Amended  by  Stats.  1887,  p.  60.  4.  Amendment  by 
Stats.  1901,  p.  180;  unconstitutional:  See  note,  8  5,  ante. 

Oitottons.  Cal.  99/889;  116/451;  117/581;  126/246;  187/272.  657;  141/ 
655,  657,  658. 

New  summons  in  action  for  forcible  entry  and  detainer:  See  post,  §  1167. 

Notice  of  the  pendency  of  an  action  affecting  tbe  title  to  real  property. 
§409.  In  an  action  affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and  the 
defendant,  at  the  time  of  filing  his  answer,  when  affirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  afterwards,  may  record  in  the 
office  of  the  recorder  of  the  county  in  which  the  property  is  situated,  a 
notice  of  the  pendency  of  the  action,  containing  the  names  of  the  par- 
ties, and  the  object  of  the  action  or  defense,  and  a  description  of  the 
property  in  that  county  affected  thereby.  From  the  time  of  filing  such 
notice  for  record  only,  shall  a  purchaser  or  encumbrancer  of  the  prop- 
erty affected  thereby  be  deemed  to  have  constructive  notice  of  the  pen- 


149  MANNER  OP  COMMENCING  CIVIL  ACTIONS.  §  410 

deney  of  the  aetioiiy  and  only  of  its  pendenej  against  parties  designated 
hy  their  real  names. 

Iiegtilatloa  §  409.     1.  Enaeied  Hureh  11,  1872;  bated  on  PnetiM  Aet,  I  37 
(H«w  York  Code,  9  182).  which,  m  unended  hj  SUtt.  1871-72,  p.  189,  read:  "Jn 
an  aetion  affectiiif  the  title  to  reel  property,  or  the  right  to  the  postesalon  of  reel 
property,  the  pleintlir,  at  t^  time  of  filinf  hit  oomplaint.  and  the  defendant,  at 
tl&a  time. of  filing  his  answer,  when  afBrmatiTe  relief  is  claimed  in  such  answer, 
or  at  any  time  afterwards,  may  record  with  the  county  recorder  of  the  county  in 
whieh  the  property  is  situated,  a  notice  of  the  pendency  of  the  action,  containing 
the  namea  of  the  parties  to  and  the  object  of  the  act&on,  and  a  description  of 
the  property  in  that  country  affected  thereby:  and  the  defendant  may  also,  in  such 
Botioe,  state  the  nature  and  extent  of  the  relief  claimed  in  the  answer.     From  the 
time  of  filing  for  record  only,  shall  the  pendency  of  the  action  be  constmctiTC 
Botiee  to  a  purchaser  or  encumbrancer  of  the  property  affected  thereby."     When 
•Baetad  in   1872,    (1)   the  words   "the  title  to."   before   "real   property,"  were 
omitted,   (2)  after  the  latter,  the  words  "or  the  right  Xo  the  possession  of  real 
property"  were  omitted,  (8)  before  "complaint,"  the  word  "his"  was  changed  to 
**the,*'    (4)  the  words  "record  with  the  county  recorder"  were  changed  to  "file 
with  the  recorder,"  <5)  the  words  "or  defense"  were  added  before  "and  a  descrip- 
tion,"   (6)  the  clause  beginning  "and  the  defendant"  and  ending  "answer"  was 
ooiitted,  (7)  the  words  "filing  for  record  only,  shall"  were  changed  to  "filing,  only, 
ia,**  and  (8)  the  word  "be"  was  omitted  before  "constructiTc."     2.  Amended  by 
Code  Amdts.  1873-74,  p.  297.     8.  Amendment  by  Stats.  1901,  p.  180;  unoonsti* 
tational:  See  note,  S  5,  ante. 

Cftatioiis.     Oal.  68/152;  74/266;  79/122;  96/804;  182/248;  146/681;  161/ 
128.     App.    6/184;    7/661,    658.     Prae.    Act:    Oal.    (§27)    22/210;    26/126; 
29/184,   185;  82/296;   84/616;  48/268;  71/476. 
lif  pendens  in  mlt  to  quist  title:  See  post,  i  749. 
PartitioiL    Secording  notiee  of  mlt:    Post,  I  756. 

Person  in  possession  of  real  property,  action  against,  cannot  be  prejudiced  by 
my  alienation  made  by  him:  Post,  |  747. 

SammoDB,  how  served  and  returned. 

§  410.  The  snmmons  may  be  served  by  tbe  sberiif  of  the  county  where 
the  defendant  is  found,  or  by  any  other  person  over  the  age  of  eighteen, 
not  a  x>arty  to  the  action.  A  copy  of  the  complaint  must  be  served,  with 
the  summons,  upon  each  of  the  defendants.  When  the  summons  is  served 
by  the  sheriff,  it  must  be  returned,  with  his  certificate  of  its  service,  and 
of  the  service  of  any  copy  of  the  complaint,  where  such  copy  is  served, 
to  the  office  of  the  clerk  from  which  it  issued.  When  it  is  served  by  any 
other  person,  it  must  be  returned  to  the  same  place,  with  an  afi&davit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy  of  the  complaint, 
where  such  copy  is  served. 

Zisgislation  9  410.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  8  28, 
as  amended  by  Stats.  1869-70,  p.  574,  which  read:  "The  summons  shall  be  served 
by  the  sheriff  of  the  county  where  the  defendant  is  found,  or  by  his  deputy, 
or  by  a  person  specially  appointed  by  him  or  appointed  by  a  judge  of  tbe  court 
in  which  the  action  is  brought,  or  by  sny  white  male  citizen  of  the  United  States 
over  twenty-one  years  of  age,  who  is  competent  to  be  a  witness  on  the  trial  of 
the  action,  except  as  hereinafter  provided;  a  copy  of  the  complaint  shall  be 
serred  with  the  summons.  Where  the  summons  is  served  by  the  sheriff  or  his 
deputy,  it  shall  be  returned,  with  the  certificate  or  aflBdavit  of  the  officer  of  its 
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serriee  and  of  the  service  of  the  copy  of  the  complaint,  to  the  oftoe  of  the  elerk 
from  which  the  summons  issued.     When  the  summons  is  served  by   any    other 
person,  as  before  provided,  it  shall  be  returned  to  the  office  of  the  clerk  troim 
which  it  issued,  with  the  affidavit  of  such  person  of  its  service,  and  of  the  serrie« 
of  a  copy  of  the  complaint.     If  there  be  more  than  one  defendant  in  the  action, 
and  such  defendants  reside  within  the  county,  a  copy  of  the  complaint  ne«d  be 
served  on  only  one  of  the  defendants."     When  enacted  in  1872,  S  410  read:  "Thm 
summons  may  be  served  by  the  sheriff  of  the  county  where  the  defendant  is 
found,  or  by  any  other  person  not  a  party  to  the  action.     A  copy  of  the  eon- 
plaint  must  be  served  with  the  summons,  unless  there  is  more  than  one  defendant 
residing  in  the  same  county,  in  which  case  a  copy  of  the  complaint  must  be  served 
upon  one  of  them.     When  the  summons  is  served  by   the   sheriff  it   must   be 
returned,  with  his  certificate  of  its  service,  and  of  the  service  of  a  copy  of  the 
eomplaint,  to  the  office  of  the  clerk  from  which  it  issued.     When  it  is  served  by 
any  other  person  it  must  be  returned  to  the  same  place,  with  an  affidavit  of  such 
person  of  its  service,  and  of  the  service  of  a  copy  of  the  eomplaint."     2.  Amended 
by  Stats.  1878-74,  p.  297,  to  read  as  at  present,  except  that  the  words  "upon 
each   of  the  defendants"   were   changed  from   "unless  two   or  more  defendants 
are  residents  of  the  same  county,  in  which  ease  a  copy  of  the  eomplaint  need 
only  be  served  upon  one  of  such  defendants."     8.  Amended  by  Btats.  1893,  p. 
207.     4.  Amendment  by  Stats.   1901,  p.   180;   unconstitutional:    See   note,    |  5, 
ante. 

Oitattons.  Oal.  67/855;  69/478;  60/11;  68/466;  72/74;  95/654;  110/81. 
82;  187/657;  148/21;  148/580.  Prac.  Act:  Cal.  (S  28)  7/280;  11/878;  28/ 
168;  84/404;   85/299,  801;  45/465. 

Costs,  where  terred  by  person  other  tlian  sheriff:  See  post.  Appendix,  til 
"Costs." 

Process,  how  rstnmable  to  another  connty:  See  Pol.  Code,  $4158. 

Setnrn  of  sheriff  is  prima  facie  evidence:  See  Pol.  Code,  §  4159. 

Delay  of  sheriff  in  making  retnm,  liability:  See  Pol.  Code,  fi  4160. 

Smnmons,  how  served. 

§411.  The  BummonB  must  be  served  by  delivering  a  copy  thereof,  as 
follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the  laws  of  this 
state:  to  the  president  or  other  head  of  the  corporation,  secretary,  cashier, 
or  managing  agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non-resident  joint- 
stock  company  or  association,  doing  business  and  having  a  managing  or 
business  agent,  cashier,  or  secretary  within  this  state:  to  such  agent, 
cashier,  or  secretary. 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  residing  within 
this  state:  to  such  minor,  personally,  and  also  to  his  father,  mother,  or 
guardian;  or  if  there  be  none  within  the  state,  then  to  any  person  hav- 
ing the  care  or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed. 

4.  If  against  a  person  residing  within  this  state  who  has  been  judi- 
cially declared  to  be  of  unsound  mind,  or  incapable  of  conducting  his  own 
affairs,  and  for  whom  a  guardian  has  been  appointed:  to  fuch  person, 
and  also  to  his  guardian. 
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5.  If  against  a  eonnty.  eitj,  or  town:  to  tlie  president  of  the  board  of 
■uperviaors,  president  of  the  council  or  trustees,  or  other  head  of  the 
legialative  department  thereof. 

6.  In  all  other  easeS|  to  the  defendant  personally. 

IieglaUtlon  •  411.  l.  Enacted  March  11,  1872;  based  on  Practice  Act,  9^9. 
mm  amended  by  Stats.  1861,  p.  496,  which  read:  "The  aummonB  shall  be  served 
by  deliTerinff  a  eopy  thereof,  as  follows:  1.  If  the  suit  be  against  a  corporation, 
to  the  president,  or  other  head  of  the  corporation,  secretsry,  cashier,  or  mana^nc 
a^nt,  thereof.  2.  If  the  suit  be  against  a  foreign  oorporation,  or  a  non-resident 
joint-stock  company,  or  association,  doing  business  within  this  state,  to  an  agent, 
cashier,  or  secretary,  thereof.  8.  If  against  a  minor  under  the  age  of  fourteen 
years,  to  such  minor  personally,  and  also  to  his  father,  mother,  guardian;  or  if 
there  be  none  within  the  state,  then  to  anj  person  having  the  care,  or  control,  of 
each  minor,  or  with  whom  he  resides,  or  in  whose  serriee  he  is  employed.  4.  If 
acalnst  a  person  judicially  declared  to  be  of  unsound  mind,  or  incapable  of  con- 
ducting his  own  aifairs,  and  for  whom  a  guardian  has  been  sppointed,  to  such 
Cvardian.  5.  In  all  other  cases,  to  the  defendant  personally.**  When  9  411  was 
enacted  in  1872,  (1)  in  the  introductory  paragraph  the  word  "shall"  was  changed 
to  "mnair';  (2)  in  subd.  1,  the  word  "be**  was  changed  to  "is";  (8)  subd.  2  was 
ehanged  to  read  as  at  present;  (4)  in  snbd.  8  the  word  "or"  was  added  before 
"guardian**;  (5)  snbd.  6  was  added,  and  read  as  st  present;  (6)  subd.  6  was 
the  old  snbd.  5.     2.  Amended  by  Code  Amdts.  1878-74,  p.  298. 

dtattons.  Cal.  59/478,  498;  189/177.  178;  143/21;  148/680;  (snbd.  1) 
79/104;  127/68;  128/882;  (subd.  2)  66/315;  97/397;  127/68;  (subd.  8)  64/ 
697:  80/499;  120/480;  (subd.  4)  87/531;  184/688.  App.  2/585,  586,  589; 
(snbd.  2)  8/88.  Prac  Act:  Cal.  (9  29)  6/187;  9/687;  16/888;  20/82;  88/ 
163,  154;  51/617;  68/741;  64/597. 

association,  serriee  may  be  on  one  of  members  of:  Ante,  9  888. 

Betun  of  summons:  Post,  9  581a. 

TolegTapli,  ssrvlcs  by:  Post,  9  1017. 

Pablication  wben  defendant  la  absent  ftom  the  state,  concealed,  or  a 

foreign  corporatl(Hi  haying  no  agents  etc. 

§412.  Where  the  person  on  whom  service  is  to  be  made  resides  out  of 
the  state;  or  has  departed  from  the  state;  or  cannot,  after  due  diligence, 
be  found  within  the  state;  or  conceals  himself  to  avoid  the  service  of 
sammons;  or  is  a  foreign  corporation  having  no  managing  or  business 
agent,  cashier  or  secretary  within  the  state,  and  the  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court,  or  a  judge  thereof;  and  it  also 
appears  by  such  affidavit,  or  by  the  verified  complaint  on  file,  that  a 
cause  of  action  exists  against  the  defendant  in  respect  to  whom  the  ser- 
vice is  to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  action; 
or  when  it  appears  by  such  affidavit,  or  by  the  complaint  on  file  herein, 
that  it  is  an  action  which  relates  to  or  the  subject  of  which  is  real  or 
personal  property  in  this  state,  in  which  such  person  defendant  or 
foreign  corporation  defendant  has  or  claims  a  lien  or  interest,  actual  or 
contingent,  therein,  or  in  which  the  relief  demanded  consists  wholly  or 
in  part  in  excluding  such  person  or  foreign  corporation  from  any  interest 
therein,  each  court  or  judge  may  make  an  order  that  the  service  be  made 
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by  the  publication  of  the  sommoiuiy  proyided  that  where  service  is  sought 
to  be  made  upon  a  person  who  cannot,  after  due  diligence,  be  found 
within  the  state  it  must  first  appear  to  the  court  by  the  alHdavit  afore- 
said that  there  has  not  been  filed,  on  behalf  of  such  person,  in  the  county 
where  such  action  is  pending,  the  certificate  of  residence  provided  for  by 
section  one  thousand  one  hundred  and  sixty-three  of  the  Civil  Code  in 
the  county  in  which  the  action  is  brought;  or  that  said  certificate  was  so 
filed  and  that  the  defendant  cannot  be  found  at  the  place  named  in  said 
certificate,  which  latter  fact  must  be  made  to  appear  by  the  certificate 
of  the  sheriff  of  the  county  wherein  said  defendant  claims  residence  in 
and  by  said  certificate  of  residence,  and  which  certificate  of  said  sheriff 
must  show  that  service  of  said  summons  was  attempted  upon  said  defend- 
ant at  the  place  named  in  said  certificate  of  residence  but  that  said  de- 
fendant was  not  to  be  found  thereat. 

Legislation  9  412.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  {  80 
(New  York  Code,  §  185),  which  read:  "When  the  person  on  whom  the  service  is  to 
be  made,  resides  oat  of  the  stJate,  or  has  departed  from  the  state;  or  cannot,  after 
due  diligence,  be  found  within  the  state;  or  conceals  himself  to  aroid  the  service 
of  summons,  and  the  fact  shall  appear  by  afll davit  to  the  satisfaction  of  the  court, 
or  a  judge  thereof,  or  a  county  judge,  and  it  shall  in  like  manner  appear,  that  a 
cause  of  action  exists  against  the  defendant  in  respect  to  whom  the  service  ia  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  action,  such  court  or 
judge  may  grant  an  order  that  the  service  be  made  by  the  publication  of  the 
summons."  When  S  412  was  enacted  in  1872,  (1)  in  the  first  line  the  word 
"When"  was  changed  to  "Where,"  (2)  the  clause,  "or  is  a  foreign  eorporation 
having  no  managing  or  business  agent,  cashier,  or  secretary  within  the  state," 
was  added  after  "service  of  summons,"  (8)  the  words  "fact  shall  appear"  were 
changed  to  "fact  appears,"  (4)  the  words  "shall  in  like  manner  appear^'  were 
changed  to  "also  appears  by  such  affidavit,  or  by  the  verified  complaint  on  file," 
and  (6)  after  the  words  "judge  may,"  the  word  "grant"  was  changed  to  "make.** 
2.  Amended  by  Code  Amdts.  1880,  p.  18,  striking  out  the  words  "or  a  county 
judge."  8.  Amended  by  Stat's.  1803,  p.  285,  (1)  in  the  first  line,  omitting  the 
word  "the"  before  "service,"  and  (2)  adding  the  matter  beginning  "or  when  it 
appears"  and  ending  "any  interest  therein"  as  it  stands  in  the  present  section, 
preceding  the  words  "sucli  court  or  Judge."  4.  Amendment  by  Stats.  1901.  p. 
180;  unconstitutional:  See  note,  9  5,  ante.     5.  Amended  by  Stats.  1005,  p.  141. 

Citations.  Cal.  64/597;  67/19;  68/87;  70/433,  436;  72/68;  78/600;  76/ 
611.  612.  614,  647;  86/588,  584;  92/346,  355;  99/825;  101/573;  109/254; 
115/276,  277;  119/301;  137/426,  655;  188/446;  144/415,  787;  148/580; 
149/484;  150/810,  822;  151/44,  514.  Prac.  Act:  Cal.  (§80)  5/466;  20/82; 
26/152,  164;   81/851;  64/697. 

Publication  of  summons  in  suit  to  quiet  title.  When  aathoxlsed:  See  post, 
8S749,    750. 

Service  of  inmmons  in  justice's  court  by  pablicatlon:  See  post,  S  840. 

Manner  of  pubUcatloiL 

§413.  The  order  must  direct  the  publication  to  be  made  in  a  news- 
paper,  to  be  designated,  as  most  likely  to  give  notice  to  the  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasonable,  at 
least  once  a  week;  but  publication  against  a  defendant  residing  out  of 
the  state,  or  absent  therefrom,  must  not  be  less  than  two  months.    In 
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ease  of  publication,  when  the  residence  of  a  non-resident  or  absent  de- 
fendant la  known,  the  court  or  judge  must  direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When  publication  is 
ordered,  personal  service  of  a  copy  of  the  summons  and  complaint  out  of 
the  state  is  equivalent  to  publication  and  deposit  in  the  post-office,  and 
in  either  ease  the  service  of  th3  summons  Is  complete  at  the  expiration 
of  the  time  prescribed  by  the  order  for  publication. 

Iitfislatlon  §413.  1.  Enacted  March  11,  1872;  identical  with  Practice  Act, 
1 81  (New  York  Code,  §  185),  aa  amended  by  Stats.  1871-72,  p.  190.  2. 
AManded  by  Code  Amdta.  1878-74,  p.  299,  (1)  adding  the  word  "and"  before 
the  words  "in  either  case,"  which,  in  the  original,  began  a  sentence;  and  (2) 
•miitiiic  after  "order  for  publication"  (the  end  of  the  present  section)  the  sen* 
tenea,  "In  actions  upon  contracts  for  the  direct  payment  of  money,  the  court  in 
Its  discretion  may,  instead  of  ordering  publication,  or  may  after  publication, 
appoint  an  atfomey  to  appear  for  the  non-resident,  absent,  or  concealed  defend- 
•Bt,  and  conduct  the  proceedings  on  his  part."  8.  Amendment  by  Stats.  1901,  p. 
IBl;  unconstitutional:   See  note,  .8  5,  ante. 

Citations.  (3al.  67/19;  68/87;  72/68,  72;  76/614;  86/588;  92/355;  101/ 
t49;  183/460;  187/426;  144/428,  424,  490;  148/580;  150/322;  151/44.  Prae. 
▲et:  OaL  (181)  1/176;  5/466;  6/184;  12/102;  26/152,  154;.  81/351;  82/ 
850;  83/514;  84/404. 

FahUcatloB,  proof  of:  Post,  IS  2010,  2011. 

PablicatloB  ef  summons  in  suit  to  quiet  title.  Manner  of:  See  post,  S8  749, 
TSO. 

J«d«mattft  by  default:  Post,  |  685,  subd.  8. 

rrofiwwIliigB  where  there  are  several  defendants,  and  part  only  are  served. 
§414.  When  the  action  is  against  two  or  more  defendants  jointly  or 
aeyerallj  liable  on  a  contract,  and  the  summons  is  served  on  one  or  more, 
but  not  on  all  of  them,  the  plaintiff  may  proceed  against  the  defendants 
■erred  in  the  same  manner  as  if  they  were  the  only  defendants. 

Lagialation  8  414.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  82 
(Hew  York  Oode,  I  185),  which  read:  "Where  the  action  is  against  two  or  more 
dcfeadants,  and  the  summons  is  serred  on  one  or  more,  but  not  on  all  of  them, 
tlM  plalDtiff  may  proceed  as  follows:  1.  If  the  action  be  against  the  defendants 
Jeiatiy  Indebted  upon  a  contract,  he  may  proceed  against  the  defendant  served, 
wless  the  court  otherwise  direct;  and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it  may  be 
•nforeed  against  the  joint  property  of  all,  and  the  separate  property  of  the 
defendant  aerred;  or,  8.  If  the  action  be  against  defendants  sererally  liable,  he 
may  proeeed  against  the  defendants  served,  in  the  same  manner  as  if  they  were 
tke  only  defendants.'* 

Oitattons.  Cal.  58/607;  67/146,  147;  68/426.  427,  428;  69/621;  70/114, 
405;  78/891;  75/598;  94/299;  108/207;  125/270;  136/302,  575;  144/4;  148/ 
880;  150/774.  Prac.  Act:  Cal.  (8  32)  6/183;  12/351;  17/566;  89/95;  50/ 
682;   67/146;    68/426,  427. 

Joining  persons  severally  llabls  upon  instruments:  Ante,  8  888. 

Judgment  against  some  defendants,  proceedings  continuing  against  others: 
Post,  I  679. 

JolBt  debtors,  proceedings  against,  after  Judgment  against  some:  Post,  88  989 


§415 
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Proof  of  service,  how  made. 

§  416.  Proof  of  the  service  of  summons  and  complaint  must  be  bm  fol- 
lows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  foremaa, 
or  principal  clerk,  showing  the  same;  and  an  affidavit  of  a  deposit  of  a 
copy  of  the  summons  in  the  post-office,  if  the  same  has  been  deposited; 

Oh 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

LeglBUtlon  8  416.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  SS  tS. 
84  (New  Tork  Code,  8  188).  When  enacted  in  1872,  (1)  in  the  firat  para- 
graph, the  words  after  "service"  were  changed  from  "of  the  summons  shall  b« 
as  follows";  (2)  in  subd.  2,  the  clause,  "or  his  deputy,  the  afRdavit  or  certificate 
of  such  sheriff  or  deputy,"  was  omitted,  and  "his  certificate  thereof*  inserted; 
(8)  in  subd.  8,  Che  word  "has"  was  changed  from  "shall  have";  in  subd.  6 
(which  was  8  84),  the  word  "must"  was  changed  from  "shall,"  and  the  word 
"the"  omitted  before  "service."  2.  Amendment  by  Stats.  1901,  p.  131;  uneoBr 
■titutional:   See  note,   8  5>  ante. 

Citations.  Cal.  128/382;  148/580;  (subd.  1)  $9/498;  (subd.  8)  73/74; 
78/600;  98/607;  101/678;  119/801;  134/625.  Prac.  Act:  Cal.  (8  83)  11/814; 
88/512,   514;    34/404,   425,   430;    (8  84)    84/404;    45/468. 

Proof  of  sorvict  by  affidavit:   See  post,   8  2009. 

When  Jurisdiction  of  action  acquired. 

§416.  From  the  time  of  the  service  of  the  summons  and  of  a  copy  of 
the  complaint  in  a  civil  action,  where  service  of  a  copy  of  the  complaint 
is  required,  or  of  the  completion  of  the  publication  when  service  by 
publication  is  ordered,  the  court  is  deemed  to  have  acquired  jurisdiction 
of  the  parties,  and  to  have  control  of  all  the  subsequent  proceedings. 
The  voluntary  appearance  of  a  defendant  is  equivalent  to  personal  ser- 
vice of  the  summons  and  copy  of  the  complaint  upon  him. 

Legislation  §418.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  §  85 
(New  York  Code,  8  189),  which  read:  "From  the  time  of  the  seryice  of  the  sum- 
mons and  copy  of  complaint  in  a  ciWl  action,  the  court  shall  be  deemed  to  have 
acquired  jurisdiction,  and  to  have  control  of  all  the  subsequent  proceedings. 
A  voluntary  appearance  of  a  defendant  shall  be  equivalent  to  personal  service  of 
the  summons  upon  him."  When  enacted  in  1872,  (1)  the  word  "is,"  in  both 
instances,  was  changed  from  "shall  be,"  and  (2)  the  last  sentence  was  changed 
to  begin  with  "The"  instead  of  "A."  2.  Amended  by  Code  Amdts.  1878-74,  p. 
299. 

ClUtlonfl.  Cal.  56/629;  59/478;  60/299;  64/598;  75/220,  289;  84/29;  87/ 
152;  92/855;  99/205;  103/522;  117/581;  122/450;  125/300;  188/71;  141/ 
657;  144/30.  App.  7/652.  Prac.  Act:  Cal.  (8  85)  1/872;  6/296;  9/111; 
45/468. 

Admission  of  serviee:  Ante,  8  415. 

Appearance:  Post,  8  1014. 

Waiver  of  snnunoni:  Ante,  8  40S« 


PLEADINGS  IN  OENBBAU  §422 


TITLE  VL 
Pleadings  in  Civil  Actions. 

GbAptor     I.  PlMdingi  in  General.     IS  420-422. 

II.  OomplAint.     Sf  425-427. 

III.  Demurrer  to  Complaint.     §f  4S0-484. 

IV.  Anawer.     S9  487-442. 

V.  Demtirrer   to   Answer.     ||  448,    444. 

TI.  Veriflcation   of   Pleadinsa.     {9  446-449. 

VH.  General  Rules  of  Pleading.     S9  452-465. 

Tm.  Variance.     Mistokea   in   Pleadings    and    Amendmenti.     11469-470. 

CHAPTEB  I. 
PleadlngB  In  CtoneraL 

I  420.     Deflnition  of  pleadings. 

I  421.     This  code  prescribes  the  form  and  rules  of  pleadlngt. 

I  422.     What  pleadings  are  allowed. 

Deflnitioii  of  pleadings. 

§420.  The  pleadings  are  the  formal  allegations  by  the  parties  of  theii 
reapeetive  claims  and  defenses,  for  the  judgment  of  the  eourt. 

Iieglalation  t420.  Enacted  March  11,  1872;  re-enactment  of  Practice  Act, 
I  86. 

OttattOBS.     Oal.  71/522;  117/240. 

Tbla  code  prescribes  the  form  and  rules  of  pleadings. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the  rules  by  which 
thm  snfieiencj  of  the  pleadings  is  to  be  determined,  are  those  prescribed 
in  this  code. 

Legiilation  9  421.  Enacted  March  11,  1872;  based  on  Practice  Act,  S  87 
(New  York  Code,  §  140),  which  read:  "All  the  forms  of  pleadings  in  civil 
actions,  and  the  rules  by  which  the  sufficiency  of  the  pleadings  shall  be  deter- 
mined, shall  be  those  prescribed  in  this  act." 

Citatlona.  Cal.  88/897;  114/476;  189/474.  Prac.  Act:  Oal.  (B  87)  9/467, 
475;  16/248;  24/95. 

One  form  of  action:  Ante,  i  807. 

Boles  of  pleading,  generally:  Post,  IS  452  et  seq. 

Wliat  pleading!  are  aUo>wed. 
§422.    The  only  pleadings  allowed  on  the  part  of  the  plaintiff  are: 

1.  The  eomplaint; 

2.  The  demurrer  to  the  answer; 

8.  The  demurrer  to  the  cross-complaint; 
4.  The  answer  to  the  cross-complaint. 
And  on  the  part  of  the  defendant: 
1.  The  demurrer  to  the  complaint; 
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2.  The  answer; 

8.  The  crose-eomplaint; 

4.  The  demurrer  to  the  answer  to  the  eross-complaint. 

LegisUtloB  1 422.  1.  Enacted  March  11,  1872 ;  based  on  Praetiee  Ae«,  I  9^ 
u  amended  by  Stats.  1865-66,  p.  701,  which  read:  'The  pleading  on  th«  part  «f 
the  plaintiff  shall  be  the  eomplaint  or  demurrer  to  the  defendant's  answer;  the 
pleadings  on  the  part  of  the  defendant  to  the  original  complaint  or  cross-oomplaint 
of  a  co-defendant  shall  be  the  demurrer  or  answer.  When  a  defendant  is  entitled 
to  relief  as  against  the  plaintiff  alone,  or  against  the  plaintiff  and  a  co-defendant, 
he  may  make  a  separate  statement  in  his  answer  of  the  necessary  tmeCm,  witk  a 
prayer  for  the  relief  sought,  instead  of  bringing  a  distinct  cross-action.  All 
pleadings  subsequent  to  the  original  eomplaint  shall  be  filed  with  the  clerk,  mud 
a  copy  thereof  served  on  the  adTerse  party  or  his  attorney,  if  the  adTerse  party 
or  his  attorney  live  within  the  eounty  where  the  action  is  pending;  provided,  t 
that  when  the  answer  contains  a  cross- complaint,  the  parties  plaintiff  or  defend- 
ant, or  his  or  their  attorney  thereto,  shall  be  served  with  a  copy  thereof,  nad 
shall  have  the  same  time  thereafter  to  plead  thereto  that  is  allowed  for  pleading 
to  the  original  complaint  after  service  of  the  summons."  When  enacted  in  1872, 
I  422  read  as  at  present,  except  that  it  did  not  contain  subds.  8,  4,  in  either 
place.  2.  Amendment  by  Stats.  1901,  p.  182;  unconstitutional:  See  note,  |  S, 
ante.     8.  Amended  by  Code  Amdts.   1907,  p.  705. 

OlUtions.     Oal.  56/825;   114/475.     Prac.  Act:   Oal.    (1 88)    1/174;   6/1S5; 
84/27,  28;  88/585;  89/177;  77/228. 


CHAPTER  n. 
Complaint. 

I  425.     Complaint,  first  pleading. 

f  426.     Ck>mplaint,  what  to  contain. 

I  427.     What  causes  of  action  may  be  Joined. 

Complaint,  first  pleading. 
§  426.    The  first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 
Legislation  0  426.     Enacted  March  11,  1872. 

Complaint,  what  to  contain. 
§426.    The  complaint  must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in  which 
the  action  is  brought,  and  the  names  of  the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordi- 
nary and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.    If  the  recovery 
of  money  or  damages  be  demanded,  the  amount  thereof  must  be  stated. 

Legislation  fl426.  Enacted  March  11,  1872;  based  on  Praetiee  Aet,  |  89 
(New  York  Oode,  8  142).  When  enacted  in  1872,  (1)  in  the  introductory  para- 
graph, "must"  was  changed  from  "shall";  (2)  In  subd.  1,  (a)  "specifying**  was 
omitted  before  "the  name,"  (b)  the  words  "the  name  of'  were  omitted  before 
"eounty,"  (e)  and  the  words  "plaintiff  and  defendant"  were  omitted  at  the  end 
of  the  subdiylsion;  (8)  in  subd.  3,  "must"  was  changed  from  "shall." 

Citations.  Oal.  79/585;  124/88;  158/620;  (subd.  2)  51/545;  61/211;  68/ 
427;   77/418;   81/121;    83/897;    93/57;   94/174;   99/418;   126/684;    189/474r 


GOiiPLAINT.  §  427 

Cntba.  8)  99/244.     App.  7/665.    PnM.  Aet:  Oal.  (|  89)  1/96;  7/260;  95/69s 
ST/2S8.  808;  40/491. 

Vttto.    Tmpna  dfifeetlVBly  anllttod:   Poit,   1 1046. 

'Vcnm:  Ante,  9I  892-400. 

^axtlM:  Ante,  (S  367-890. 

Tmrtiefl,  misjoinder  or  non-Joinder:  Pott,  I  480. 

JkMociAtion  may  be  raed  under  eonunon  name:  Ante,  |  888. 

Xnterrention:  Ante,  8  887. 

Tietitions  nunes  for  defendants:  Post,  I  474. 

Abbreviations  and  nnmends:  Ante,  9  186. 

Constmetion  of  pleadings  to  be  liberal:  Post,  I  452. 

Errors  and  defects  to  be  disregarded:  Post,  |  475. 

Xaterial  allegations,  not  eontroyerted,  taken  as  tme:  Post,  |  462. 

Berrloe  of  complaint:  Ante,  9  410. 

Seferal  causes  of  action,  uniting:  Pott,  S  427. 

Pleading;  in  particular  cases:  See  under  specifle  title. 

Amendment.     Of  pleadings:  Post,  99  472,  473.     Of  complaint:  Post,  9  482. 

As  to  effect  of  setting  out  written  instrument,  If  its  genuineness  is  not  denied 
OB  oath:   Post,  99  447-449. 

Variance:  Post,   99  469  et  seq. 

Gold  coin,  allegations  to  obtain  Judgment  in:  Post,  9  667. 

Supplemental  complaint:  Post,  9  464. 

Veilflcation  of  pleadings:  Post,  9  446. 

vnzt  caoBes  of  action  may  be  Joined. 

§427.  The  plaintiff  mAj  unite  several  causes  of  action  in  the  same 
eomplainty  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without  damages 
for  the  withholding  thereof,  or  for  waste  committed  thereon,  and  the 
rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or  without  dam- 
ages for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by  operation  of 
law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

8.  Claims  arising  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  and  not  included  within  one  of 
the  foregoing  subdivisions  of  this  section. 

The  causes  of  action  so  united  must  all  belong  to  one  only  of  these 
classes,  and  must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated;  but  an  action 
for  malicious  arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the  person. 

Iisgislatlon  §427.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  64 
(New  York  Code,  9  167),  as  amended  by  Stats.  1855,  p.  196.  When  enacted  in 
1872,  (1)  in  the  introductory  paragraph,  "where"  was  changed  from  "when"; 
(3)  the  word  "ox^*  was  stricken  from  the  end  of  subds.  1,  2,  4,  6,  6;   (8)  in  the 
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Ust  paragraph,  (a)  the  word  "Bat,"  ai  the  introdnetory  word,  wai  stricken  ant, 
(b)  'inaat"  waa  changed  from'  "ahall,"  in  the  three  inatancea,  and  (e)  in  tbe  laat 
elauae,  the  introdnetory  word  "but"  waa  changed  from  '*proTided,  howar«r, 
that";  the  aection  then  contained  only  aeven  anbdiyiaiona.  2.  Amendment  bj 
State.  1901,  p.  188 ;  nnconatitutional :  See  note,  t  5,  ante.  8.  Amended  by  Stats. 
1%07,  p.  705,  adding  anbd.  8. 

ClUtions.  Cal.  51/401;  65/488;  78/100;  80/824;  88/400;  90/76;  96/401. 
402;  100/373;  102/510;  105/689;  109/200;  185/660;  187/640;  (aubd.  1)  88/ 
541;  02/102;  104/640;  (aubd.  2)  65/162;  72/820;  (aabd.  4)  71/188.  189; 
125/234;  140/150;  146/56.  App.  8/737;  4/766.  Prac.  Act:  Cal.  (S  64)  1/ 
102;  3/206;  15/152;  22/462;  28/488.  680;  81/406;  82/842;  86/288;  46/171; 
60/654. 

CHAPTER  m. 
Demnirer  to  Complaint. 

I  480.     When  defendant  may  demnr. 

S  431.     Demurrer  must  apecify  grounda.     Hay  be  taken  to  part.     Iff  ay  anawsr  Mid 

demar  at  same  time. 
I  482.     What  proceedinga  are  to  be  had  when  complaint  ia  amended. 
i  488.     Objection  not  appearing  on  complaint,  may  be  taken  by  anawer. 
I  434.     Objectiona,  when  deemed  waiTcd. 

When  defendant  may  demur. 

§430.  The  defendant  maj  demur  to  the  complaint  within  the  time  re- 
quired in  the  Bummons  to  answer,  when  it  appears  upon  the  face  thereof, 
either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant, 
or  the  subject  of  the  action; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

3.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiflF  or  defend- 
ant; 

5.  That  several  causes  of  action  have  been  improperly  united,  or  not 
separately  stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
eause  of  action; 

7.  That  the  complaint  is  ambiguous; 

8.  That  the  complaint  is  unintelligible;  or, 
0.  That  the  complaint  is  uncertain. 

Leglalatlon  9  430.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  fi  40  (New  York  Code,  S  144),  aa  amended  by  State.  1859,  p.  139.  2. 
Amendment  by  State.  1901,  p.  188;  nnconatitntional :  See  note,  fi  5,  ante.  8. 
Amended  by  State.  1907,  p.  706,  (1)  striking  ont  the  word  "or"  at  the  end  of 
anbda.  1,  2,  8,  4,  8;  (2)  in  anbd.  5,  adding,  after  the  word  "or,"  the  words  "not 
aeparately  atated";  (8)  rearranging  anbd.  7  into  the  preaent  aubds.  7,  8,  9,  that 
aubdiTiaion  formerly  reading,  "7.  That  the  complaint  ia  ambignona,  unintelligl*^ 
ble,   or  uncertain." 

Oitatlona.  Cal.  54/292;  76/43;  77/811;  98/417;  118/224.  239;  124/88; 
125/111;    186/614;    151/18;    153/245;    (subd.   2)    66/59;    144/864;    146/180, 
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146/181;  151/511;  (snbd.  8)  180/520;  (tnbd.  4)  05/188;  110/380,  460; 
isixbd.  5)  90/70;  102/509;  110/487;  (tabd.  0)  68/59;  (tabd.  7)  82/212;  67/ 
ASS;  121/171;  123/88;  187/158.  App.  4/659;  5/. 09;  (labd.  4)  8/590.  Prao. 
Act:  Cal.  (|40)  1/174.  895;  4/818;  6/165;  7/884;  8/869,  617,  590;  26/89, 
.92;  82/119,  842;  48/184. 

O«a0iml  Slid  special  demurrer:  See  post,  (481. 

Danorrliig  and  anewerlng  at  same  time:  Post,  SI  481,  441. 

Barving  demurrer:  Post,  fi  465. 

Judgment  on  demurrer:  Post,  f  686. 

Demurrer  la  an  appearance:  Post,  i  1014. 

Waiving  objections  bj  not  demurring:  Post,  |  484. 

Demmrer  most  specify  gronnda.    May  be  taken  to  part    May  answer 

and  demur  at  same  time. 

§431.  The  demurrer  must  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  complaint  are  taken.  Unless  it  does  s(J,  it 
may  be  disregarded.  It  may  be  taken  to  the  whole  complaint|  or  to  any 
of  the  causes  of  action  stated  therein,  an  1  the  defendant  may  demur  and 
answer  at  the  same  time. 

ZieglalatloB  8  481.  1.  Enacted  March  11, 1872;  based  on  Practice  Act,  fiS  41. 
42.  Theae  sections  read:  *'|  41  [New  York  Code,  |  145].  The  demurrer  shall 
diatinctly  specify  the  grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded."  "9  42  [New  York 
Cbde,  I  151].  The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  of  sereral  causes  of  action  stated  therein,  and  answer  the  residue;  or  may 
demur  and  answer  at  the  same  time."  2.  Amendment  by  Stats.  1001,  p.  133; 
unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1907,  p.  706,  chan- 
ging the  word  *'or"  to  "and,"  after  "therein." 

Citations.  Cal.  06/493;  118/420;  183/310.  Prae.  Act:  Cal.  (fi  41)  25/89. 
•0,  91,  92;  26/154;  80/678;   (S  42)  1/174;  88/541. 

Wliat  proceedings  are  to  he  had  when  complaint  Is  amended. 

§432.  If  the  complaint  is  amended,  a  copy  of  the  amendments  must  be 
filed,  or  the  court  may,  in  its  discretion,  require  the  complaint  as 
amended  to  be  filed,  and  a  copy  of  the  amendments  or  amended  com- 
plaint must  be  served  upon  the  defendants  affected  thereby.  The 
defendant  must  answer  the  amendments,  or  the  complaint  as  amended, 
within  ten  days  after  service  thereof,  or  such  other  time  as  the  court 
may  direct,  and  judgment  by  default  may  be  entered  upon  failure  to 
answer,  as  in  other  cases. 

Legislation  t  432.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  8  48, 
as  amended  by  Stats.  1855,  p.  196,  which  read:  "If  the  complaint  be  amended, 
a  copy  of  the  amendments  shall  be  filed,  or  the  court  may  in  its  discretion  require 
the  complaint  as  amended  to  be  filed,  and  a  copy  of  the  amendments  shall  be 
serred  upon  every  defendant  to  be  affected  thereby,  or  upon  his  attorney,  if  he 
has  appeared  by  attorney;  the  defendant  shall  answer  in  such  time  as  may  be 
ordered  by  the  court,  and  judgment  by  default  may  be  entered  upon  failure  to 
answer,  as  in  otber  cases."  When  enacted  in  1872,  S  432  read:  "If  the  com- 
plaint is  amended,  a  copy  of  the  amendments  must  be  filed,  or  the  court  may,  in 
its  dincretion,  require  the  complaint,  as  amended,  to  be  filed,  and  a  copy  of  the 
amendmenta  to  be  aerred  upon  the  defendants  affected  thereby.  The  defendant 
must  answer  the  complaint,   as  amended,    within   such   time   as   the   court   may 


§433 


CODB  OF  OIVIL  PBOCEDUBB.  160 


direct,  and  Judgment  by  default  may  be  entered  npon  failure  to  answer,  as  ia 
other  casee."     2.  Amended  by  Oode  Amdts.  1880,  p.  2. 

ClUttonf.  Oal.  58/45,  94;  60/295,  405;  72/88;  90/61;  99/206,  206;  18T/ 
676;  146/182.     App.  2/483.     Prac.  Act:  Cal.  <948)  1/174,  895. 

Amendment.    Generally:  Post,  98  472,  478. 

Objection  not  appearing  on  complaint,  may  be  taken  by  answer. 

§433.  When  any  of  the  matters  enumerated  in  section  four  hundred 
and  thirty  do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer. 

Leglslatton  8  438.  Enacted  March  11,  1872;  based  on  Practice  Act,  1-44 
(New  York  Oode,  9  147),  which  had  "section  forty"  instead  of  the  present 
"section  four  hundred  and  thirty." 

OlUUons.  Cal.  56/629;  66/516;  87/460;  92/88;  95/133;  110/460;  121/ 
571;  180/520;  144/364;  146/181;  151/13,  511.  App.  4/659;  5/709.  Prac 
Act:  Cal.  (9  44)  1/175,  395;  4/318;  6/165;  7/334;  8/590;  25/89,  01;  81/ 
420;  86/126;  47/221. 

Objections,  when  deemed  waived. 

§434.    If  no  objection  be  taken,  either  by  demurrer  or  answer,  the 

defendant  must  be  deemed  to  have  waived  the  same,  excepting  only  the 

objection  to  the  jurisdiction  of  the  court,  and  the  objection  that  the 

complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Legislation  8  434.      Enacted    March    11,1872;    based    on    Practice    Act.  9  45 

(New  York  Code,   9  148),  which  had   (1)   the  word  "such"  after  "If  no,"   and 

(2)  the  word  "shall"  instead  of  "must." 

Citations.     Cal.  59/516;   66/59;  69/157;  70/78,  405;  74/158;  77/892;   78/ 

256;  82/525;  92/88;  95/133,  579;  96/611;  101/641;   103/445;   110/269,  SS7. 

460,  487;   121/571;   124/130;    134/412;    136/614;    137/306;    139/55;    142/70; 

144/364;    145/185;    147/694;    148/377,    663;     149/7;    151/13,    60;     152/296. 

App.  2/38;   8/590.     Prac.  Act:  Cal.   (9  45)   1/195,  872;  4/313;  7/334;  8/517, 

690;  21/635;  22/639;  25/88,  90;  80/673;  81/420;  82/342;  83/656;  86/126. 


CHAPTER  rV, 
Answer. 

9  487.     Answer,  what  to  contain. 

9  437a.  Actions  to   recover  insurance.     What  defendant   elaimlng  exemption  mast 

set  up. 
9  438.     When  counterclaim  may  be  set  up. 
9  489.     When  defendant  omits  to  set  up  counterclaim. 
9  440.     Counterclaim  not  barred  by  death  or  assipiment. 
9  441.     Answer  may  contain  several  grounds  of  defense.     Defendant  may  answer 

part  and  demur  to  part  of  complaint. 
9  442.     Cross-complaint. 

Answer,  what  to  contain. 

§437.     The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations  of  the  com- 
plaint controverted  by  the  defendant, 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim. 
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T±  tiha  complaint  be  Terified,  the  denial  of  eaeh  allegation  eontroTerted 
most  l>e  specific,  and  be  made  positively^  or  according  to  the  informa- 
tion &iid  belief  of  the  defendant.  If  the  defendant  has  no  information 
or  belief  upon  the  subject  sufficient  to  enable  him  to  answer  an  allega- 
tion of  the  complaint,  he  may  so  state  in  his  answer,  and  place  hit  denial 
on  tliat  ground.  If  the  complaint  be  not  verified,  a  general  denial  is 
sufficient,  but  only  pats  in  issue  the  material  allegations  of  the  complaint. 

legislation  9  437.     1.  Enacted  Mnrch  11,  1872;  eTidently  based  on  Practice 

Act,   I  46,   as  amended  by  Stats.  1865-60,  p.  703,  which  read:   "The  answer  of 

the  defendant  shall  contain:  1.  If  the  complaint  be  Terifled,  a  specifle  denial  to 

each  allegation  of  the  complaint  controverted  by  the  defendant,  or  a  denial  thereof 

Aceording  to  his  information  and  belief;  if  the  complaint  be  not  Terified,  then  a 

S«neral  denial  to  each  of  said  allegations,  but  a  general  denial  shall  only  pat  in 

issue  the  material  and  express  allegations  of  the  complaint.     2.  A  statement  of 

Biat<iBr  in  avoidance,  a  counterclaim  constituting  a  defense,  or  the  subject-matter 

of  eross- complaint  which  may  entitle  a  defendant  to  relief  against  the  plaintifT 

•lone,  or  against  the  plaintiff  and  a  co-defendant."     When  enacted  in  1872,   (1) 

In  sabd.  1,  (a)  "shall  only  put"  was  changed  to  "only  puts,"  and  (b)  the  words 

""and  express"  were  stricken  out  before  "allegations";   (2)  subd.  2  was  changed 

to  read,  **2.  A  statement  of  any  new  matter  in  avoidance,  or  constituting  a  de* 

fenae  or  eounterclaim."     2.  Amended  by  Code  Amdts.  1878-74,  p.  800. 

Citations.  Cal.  65/324,  885;  92/180;  94/174;  98/646;  100/488;  119/488, 
472;  129/50;  (subd.  1)  189/878;  143/188;  (subd.  2)  89/445;  99/87;  100/ 
486;  118/690;  119/471;  121/271;  126/298;  128/328:  132/11;  133/71;  138/ 
721.  App.  2/147;  4/545.  Prao.  Act:  Cal.  (I  46)  6/200;  8/149.  869;  9/38,  62; 
18/314;  19/658;  21/485;  25/89;  26/806;  82/629;  83/211;  85/280;  88/585; 
89/177. 

TlbMB  In  abatement:  See  ante,  I  480. 

Amendment:  Post,  9§  472,  473. 

Appeaiance,  aniworing  la:  Post,  i  1014. 

ConnUrelaim:  Post,  89  488-441. 

Croas-complaint:  Post,  §  442. 

Death  of  party:  Ante,  S  385. 

Disability  of  party:  Ante,  I  885. 

BiTort  and  defects  to  be  disregarded:  Post,  I  475. 

Gold  coin,  etc.  Allegations  as  to  money  being  pajable  fn,  tfhovld  be  denied: 
Foat,  I  667. 

Striking  out:  Post,  |  458. 

Supplemental  answer:  Post,  |  464. 

Time  to  answer.     Extension  of:  Post,  |  1054.  , 

Wilting.     Setting  forth  in  answer,  effect  of:  Post,  99  448,  449. 

Particular  actions,  answers  in:  See  under  specific  title. 

Actions  to  recoyer  insnraiice.    What  defendant  claiming  ezempUan  must 
set  up. 

§4S7a..  In  an  action  to  recover  npon  a  contract  of  insurance  wherein 
the  defendant  claims  exemption  from  liability  upon  the  ground  that, 
although  the  proximate  cause  of  the  loss  was  a  peril  insured  against,  the 
loss  was  remotely  caused  by  or  would  not  have  occurred  but  for  a  peril 
excepted  in  the  contract  of  insurance,  the  defendant  shall  in  his  answer 
set  forth  and  specify  the  peril  which  was  the  proximate  cause  of  the 
loss,  in  what  manner  the  peril  excepted  contributed  to  the  loss  or  itself 
Code  Oir,  Ft99» — 11 
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eansed  the  peril  insured  against,  and  if  he  claim  that  the  peril  ex- 
cepted caused  the  peril  insured  against,  he  shall  in  his  answer  set  forth 
and  specify  upon  what  premises  or  at  what  place  the  peril  exeepted 
caused  the  peril  insured  against. 

Leglilatton  §  4S7a.     Added  by  StaU.  1907,  p.  886. 

When  counterclaim  may  be  set  up. 

§438.  The  counterclaim  mentioned  in  the  last  section  [section  four 
hundred  and  thirty-seven]  must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  several  judgment  might  be  had 
in  the  action,  and  arising  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  w^ith 
the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause  of  action  aris- 
ing also  upon  contract  and  existing  at  the  commencement  of  the  action. 

'  Legislation  §  iS8.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  47 
(New  York  Code,  S  150),  as  amended  by  Stats.  1860,  p.  299,  which  read:  "The 
county  [counter]  claim  mentioned  in  the  last  section  shall  be  one  existing:  in 
favor  of  the  defendant  or  plaintiif,  and  against  a  plaintiff  or  defendant,  between 
whom  a  several  Judgment  might  be  had  in  the  action  and  arising  out  of  one  of 
the  following  causes  of  action:  1.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  or  answer,  as  the  foundation  of  the  plaintifTs  elaim, 
or  defendant's  defense,  or  connected  with  the  subject  of  the  action.  2.  In  *n 
action  arising  upon  contract;  any  other  cause  of  action  arising  also  upon  contract 
and  existing  at  the  commencement  of  the  action." 

Citations.  Cal.  51/540;  57/647;  65/824,  826;  69/618;  70/112;  72/226. 
227;  87/266;  96/91;  101/290;  104/135;  107/67;  110/264.  266;  113/440;  116/ 
96;  119/472,  474;  126/293,  295;  182/161;  140/498;  142/420;  (subd.  1)  53/ 
82;  67/690;  70/113;  100/34;  110/263;  120/418;  125/49;  129/479;  185/40; 
187/338;  140/498;  142/421;  (subd.  2)  51/226;  58/354;  64/274,  491;  101/ 
649;  118/337;  119/471;  120/28,  413;  125/49;  126/293;  143/255;  151/732. 
App.  4/497;  (subd.  1)  4/497;  (subd.  2)  4/497.  Prao.  Act:  OaL  (I  47)  8/ 
404;  19/658;  30/252;  85/280;  89/177,  178,  892;  50/654. 

Dismissing  action,  where  counterclaim:    Post,    8  581. 

Omission  to  set  up  counterclaim  prevents  future  action  thereon:  Post,  (  489. 

Compensated,  eross-demanda  deemed:  Post,  fi  440. 

When  defendant  omits  to  set  up  counterclaim. 

§439.  If  the  defendant  omits  to  set  up  a  counterclaim  upon  a  causa 
arising  out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  neither  he  nor  his  assignee  can  afterwards 
maintain  an  action  against  the  plaintiff  therefor. 

Legislation  1 439.  1.  Enacted  March  11,  1872,  and  then  read:  "If  the 
defendant  omit  to  set  up  a  counterclaim  in  the  cases  mentioned  in  the  first  sub- 
division of  tho  last  section,  neither  he  nor  his  assignee  can  aft'erwards  maintain 
an  action  against  the  plaintiff  therefor."  2.  Amendment  by  Stats.  1901,  p.  184; 
unconstitutional:  See  note,  {  5,  ante.  8.  Amended  by  Stats.  1907,  p.  706;  the 
code  commissioner  saying,  "The  causes  of  action,  with  respect  to  which  the  de- 
fendant is  obliged  to  assert  a  counterclaim,  are  limited  to  those  arising  oat  ef 
the    transaction    set    forth    in    the    complaint." 

CiUtiona.     Oal.  58/611;  129/479;  135/41. 
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Comiterblaliii  not  barred  by  death  or  aMlgnment. 

^  §  440.  When  cross-demandB  have  existed  between  persons  nnder  sneb 
eirenmstanees  that,  if  one  had  brought  an  action  against  the  other,  a 
eonnterelaim  could  have  been  set  up,  the  two  demands  shall  be  deemed 
eompensated,  so  far  as  they  equal  each  other,  and  neither  can  be  de- 
prived of  the  benefit  thereof  bj  the  assignment  or  death  of  the  other. 

X^glBlatton  §440.     1.  Enacted  Hareh  11,  1872;  based  on  Practice  Act,  |  48, 

^vbleh   read:    "When  eross-demanda  hare   existed  between  persona,   under   snch 

cireiunstanees,  that  If  one  had  brought;  an  action  against  the  other,  a  counter- 

clataa  could  ha^e  been  set  up,  neither  shall  be  deprired  of  the  benefit  thereof,  hj 

tike  aaaignment  or  death  of  the  other;  but  the  two  demands   [shall]   be  deemed 

eompenaated,  so  far  as  they  equal  each  other/'     When  enacted  in  1873.  (1)  the 

word  "can,"  before  the  words  "be  depriTed,"  was  changed  from  "shall,"  (2)  the 

"Word  "must"  waa  added  before  "be  deemed,*'  and  (8),  at  the  end  of  the  section, 

this  sentence  was  added:    "But  a  claim   existing  in  faror  of  the   maker  of  a 

Besotiable  instrument  and  against  a  holder  after  maturity,  intermediate  between 

thm  payee  and  the  last  holder,  is  not  a  cross-demand."     2.  Amended  by  Code 

Aadts.  1878-74,  p.  800. 

CltaUons.  Cal.  48/146;  85/824;  107/62,  67;  110/266;  118/341;  119/471, 
474;  126/298,  295;  186/628;  151/780,  781,  782;  158/248,  244.  App.  2/129; 
«/T5,  T70. 

Answer  may  contain  several  grounds  of  defense.    Defendant  may  answer 

part  and  demnr  to  part  of  complaint. 

§441.  The  defendant  maj  set  forth  by  answer  as  many  defenses  and 
counterclaims  as  he  may  have.  They  must  be  separately  stated,  and  the 
fleveral  defenses  most  refer  to  the  causes  of  action  which  they  are  in- 
tended to  answer,  in  a  manner  by  which  they  may  be  intelligibly  distin- 
gnished.  The  defendant  may  also  answer  one  or  more  of  the  several 
eanses  of  action  stated  in  the  complaint  and  demur  to  the  residue. 

Lagislaiion  f  441.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  §  49 
(New  York  Code,  S  150),  which  had  (1)  the  words  "shall  each,"  instead  of 
"mat,"  before  "be  separately,"  and  (2)  the  word  "shall,"  instead  of  "must," 
before  *^fer^' ;  but  did  not  ha^e  the  last  sentence. 

ClUtloiis.  Cal.  92/180;  115/316;  121/171,  417;  129/651;  148/401.  App. 
7/151.     Prae.  Act:   CaL    (9  49)    22/677;   28/887;    48/268. 

CrosB-complaint^ 

§442.  Whenever  the  defendant  seeks  affirmative  relief  against  any 
party  to  the  action,  relating  to  or  depending  upon  the  contract  or  trans- 
'  action  upon  which  the  action  is  brought,  or  affecting  the  property  to 
which  the  action  relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  court  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties  affected  thereby, 
and  such  parties  may  demur  or  answer  thereto  as  to  the  original  com- 
plaint. If  any  of  the  parties  affected  by  the  cross-complaint  have  not 
appeared  in  the  action,  a  summons  upon  the  cross-complaint  must  be 
issued  and  served  upon  them  in  the  same  manner  as  upon  the  commence- 
ment of  an  original  action. 

laegUUtion  9  442.  1.  Added  by  Code  Amdta.  1878-74,  p.  801,  and  then  eon- 
tained  the  first  two  sentences.     2.  Amendment  by  Stats.  1901.  p.  184;  unconsti* 
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ttitloiifti:  Se«  not«,  I  6,  Auto.  S.  Amended  bj  StaU.  1007,  p.  706,  addinc  *^ 
word!  "to  the  action,"  after  "party."  4.  Amended  by  StaU.  1909,  e.  ea9,  rnddkng 
the  flnal  sentence. 

Citationa.-  Cal.  57/589,  698,  647;  58/239;  64/514;  68/280;  69/618.  619; 
71/149;  74/492;  81/188;  82/416;  88/599;  84/587,  589;  87/153,  364;  91/554; 
109/110;  110/152;  112/651;  120/57,  58;  122/249;  125/650;  126/60.  818, 
694;  127/615,  617,  621;  180/44;  135/44;  136/315,  609,  535;  138/317;  149/ 
498;  141/474;  142/206,  420,  421;  144/729;  145/570;  148/469;  163/745. 
S/346;   4/301;   7/600. 

Original  oomplalnt:  Ante,  18  426,  427. 

Plimliitng  aetioti,  whara  crosi-complaiot:  Post,  |  681. 


CHAPTEE  V. 
Demurrer  to  Answer. 

I  443.     When  plaintiff  may  demur  to  anawar. 
I  444.     Grounds  of  demurrer. 

Wben  plaintiff  may  demur  to  answer. 

§443.  The  plaintiff  may  within  ten  days  after  the  service  of  the 
answer  demur  thereto,  or  to  one  or  more  of  the  several  defenses  or 
counterclaims  set  up  therein. 

Legislation  0  443.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  50 
(New  York  Code,  S  152),  as  amended  by  Stats.  1865-66,  p.  702,  which  read: 
"When  the  answer  eontaina  matter  in  avoidance,  or  a  counterclaim,  the  plaintilf 
may,  within  the  nnmber  of  daya  in  which  the  defendant  Is  by  the  suouDona 
required  to  answer,  to  be  computed  from  the  time  of  the  serrice  of  a  eopy  of 
such  answer,  demur  to  the  same  for  insufficiency,  stating  therein  the  grounda  of 
such  demurrer;  and  when  the  answer  contains  a  cross-complaint,  the  pariiea 
against  whom  relief  is  therein  demanded  may  demur  or  answer  thereto  within 
the  like  period.  Sham  and  irrelevant  answers  and  defenses,  and  ao  much  of 
any  pleading  as  may  be  irrelevant,  redundant,  or  immaterial,  may  be  stricken  out, 
upon  motion,  upon  such  terms  as  the  court  in  Its  discretion  may  impose."  When 
enacted  in  1872,  S  443  read:  'The  plaintiff  may,  within  the  same  length  of  iSkme 
after  service  of  the  answer  as  the  defendant  is  allowed  to  answer  after  service  of 
summons,  demur  to  the  answer  of  the  defendant."  2.  Amended  by  Oode  Andta. 
1878-74,  p.  301,  adding  the  clause,  at  the  end  of  the  section,  "or  to  one  or  more 
of  the  several  defenses  or  counterclaims  set  up  In  the  answer.*'  8.  Amendment 
by  Stats.  1901,  p.  134;  unconstitutional:  See  note,  (5,  ante.  4.  Amended  by 
Stats.  1907,  p.  706;  the  code  commissioner  saying,  **The  time  within  which  the 
plaintiff  may  demur  to  the  answer  is  more  definitely  and  dearly  fixed  by  the 
amendment.'* 

OiUtions.     Oal.  109/448;    110/152;    119/529.     Prao.  Aet:   Oal.    (160)    IS/ 
887;  28/297;  30/564;  34/161;  38/585;  98/417. 

Demurrer  to  complaint:  Ante,  S  430. 

Servica  of  demurrer:  Post,  S  465. 

Time  to  demur,  extending:  Post,  S  1054. 

Time  to  answer  when  demurrer  overrnled  bagins  to  ran  from  lardoa  of  aettoa 
of  dediion:  Post,  §  476. 

Gronnds  of  demurrer. 

§  444.    The  demurrer  may  be  taken  upon  one  or  more  of  the  following 
grounds: 


»» 
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1.  That  seyeral  eanset  of  eoanterdaim  have  been  improperly  Joined, 
or  not  separately  stated; 

2.  That  the  answer  does  not  state  facts   sufficient  to   constitute   a 
defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer  is  unintelligible;  or 

5.  That  the  answer  is  uncertain. 

LeglslatiOB  f  444.  1.  Enfteted  March  11,  1872.  8.  Amendment  by  8Utt. 
1901.  p.  184;uneonttitiitton«l:  See  note,  §  5,  ante.  8.  Amended  by  State.  1007, 
p.  707.  (1)  adding  the  worda  "or  not  aeparately  atated,"  at  the  end  of  aubd.  1 ;  and 
(2)  rearranging  anbd.  8,  and  making  anbds.  4  and  6.  the  original  aubd.  8  reading, 
**Thaf  the  anawer  ia  ambiguoua,  unintelligible,  or  oneertain.' 

Oltatfons.     Cal.  68/849;  87/405;  119/529. 

CtoouuU  of  demimer:  Anta^  f  480. 


CHAPTEB  VI. 
Verillcation  of  Pleadingi. 

f  446.     yerifleation  of  pleadinga. 

I  447.     Copy  of  written  inatmment  eontained  in  complaint  admitted,  unleaa  anawer 

ia  rerifled. 
1 448.     When   defenae   la   founded   on   written   Initniment   aet   out    in    anawer,   iti 

execution  admitted,  unlesa  denied  by  plaintiff  under  oath. 
8  449.     Kzeeptiona  to  mlea  preaeribed  by  two  preceding  aectioni. 

Veillicatioii  of  iileadlngB. 

§446.  Every  pleading  must  be  subscribed  by  the  party  or  his  attor- 
ney; and  when  the  complaint  is  Terlfied,  or  when  the  state,  or  any  officer 
of  the  state,  in  his  official  capacity,  is  plaintiff,  the  answer  must  be 
▼erified,  unless  an  admission  of  the  truth  of  the  complaint  might  sub 
jeet  the  j^arty  to  a  cnminai  prosecution,  or,  unless  an  officer  of  the 
state,  in  his  official  capacity,  is  defendant.  In  all  cases  of  a  verification 
of  a  pleading,  the  affidavit  of  the  party  must  state  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  which  are  herein  stated 
on  his  information  or  belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true;  and  where  a  pleading  is  verified,  it  must  be  by  the  affidavit 
of  a  party,  unless  the  parties  are  absent  from  the  county  where  the  attor- 
ney has  his  office,  or  from  some  cause  unable  to  verify  it,  or  the  facts 
are  within  the  knowledge  of  his  attorney  or  other  person  verifying  the 
same.  When  the  pleading  is  verified  by  the  attorney,  or  any  other  per- 
son except  one  of  the  parties,  he  must  set  forth  in  the  affidavit  the 
reasons  why  it  is  not  made  by  one  of  the  parties.  When  a  corporation 
is  a  party,  the  verification  may  be  made  by  any  officer  thereof.  When 
the  state,  or  any  county  thereof,  or  any  officer  of  the  state,  or  of  any 
county  thereof,  in  his  official  capacity  is  plaintiff,  the  complaint  need 
not  be  verified. 

Leglalation  I  446.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  {  51 
(New  York  Code,  |  156),  aa  amended  by  Stata.  1862.  p.  562,  Pmctice  Act. 
I  52  (New  York  Code.  8  157),  aa  amended  by  Stata.  1862,  p.  562,  and  Practice 
Aet,  f  55   (New  York  Code,   8  157).     These  aectiona  read:   "{  51.     Every  plead- 
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ing  shall  b«  lubtcribed  by  the  party,  or  hia  attorney,  and  when  the  eomplaiBt  is 
Terifled  by  affidavit,  the  answer  shall  be  ▼erified  also,  except  as  provided  in    tMm 
next    section."     "S  52.     The    verification   of    the    answer,    required    in    the    Immt 
■action,  may  be  omitted  when  an  admission  of  the  truth  of  the  complaint  mislst 
subject  the  party  to   prosecution   for  felony  or  misdemeanor."     *'|  65.      In    mil 
eases  of  the  verification  of  a  pleading,  the  affidavit  of  the  party  shall  atate  tltnt 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which  are  therain 
stated  on  his  information  or  belief,  and  as  to  those  matters,  that  he  believes    iC 
to  be  true.     And  where  a  pleading  is  verified,  it  shall  be  by  the  affidavit  of   tlsc 
party,  unless  he  be  absent  from  the  county  where  the  att'orney  resides,  or  from 
tome  cause  unable  to  verify  it,  or  the  facts  are  within  the  knowledge   of   bin 
attorney,  or  other  person  verifying  the  same.     When  the  pleading  is  verified  by 
the  attorney,  or  any  other  person  except  the  party,  he  shall  set  forth   in   tlae 
affidavit  the  reasons  why  it  is  not  made  by  the  party.     When  a  corporation  is  • 
party,  the  verification  may  be  made  by  any  officer  thereof;  or  when  the  atate.  or 
any  officer  thereof  in  its  behalf,  is  a  party,  the  verification  may  be  made  by  nay 
person  acquainted  with  the  facts,  except  that  in  actions  prosecuted  by  the  attorney- 
general  in  behalf  of  the  state  the  pleadings  need  not,  in  any  case,  be  verified."* 
2.  Amendment  by   Stats.    1901,   p.    134;    unconstitutional:   See   note,    i  S,    ante. 
8.  Amended  by  Stats.  1907,  p.  707;  the  code  commissioner  saying,   "The  worde 
'where  the  attorney  had  his  office*  have  been  substituted  for  the  words  'where  the 
attorney  resides,'  and  the  last  sentence  has  been  added." 

Citations.  Cal.  52/182;  58/40,  41;  60/875;  65/387,  838;  68/410;  72/88; 
78/121;  80/60;  88/562;  98/33;  106/579;  113/171;  114/475;  124/115:  128/ 
828,  584;  188/158,  447;  147/494.  Prac.  Act:  Oal.  (§61)  9/428;  (§52)  0/ 
428;    (9  55)   19/34.  89;   83/211. 

Attorneys'  power  to  bind  client:  Ante,  9  288. 

Verifying  accusation  for  disbarring  attorney:  See  9  291,  ante. 

Petition  by  creditor  to  appraise  homestead  mait  be  verified:  See  OIv.  Coda. 
9  1246. 

Copy  of  written  instnunent  contained  in  complaint  admitted,  nnlen 

answer  is  Yerified. 

§  447.  When  an  action  is  brought  upon  a  written  instrument,  and  the 
complaint  contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instrument  are 
deemed  admitted,  unless  the  answer  denying  the  same  be  verified. 

Legislation  9  447.  Enacted  March  11,  1872;  based  on  Practice  Act,  fi  58, 
which  had  (1)  the  word  "contained"  instead  of  "contains,"  and  (2)  the  worda 
"shall  be"  instead  of  "are." 

Oitotions.  Cal.  71/394;  74/411;  80/618;  82/605,  506;  127/29;  128/828; 
180/103;  135/677;  143/134;  146/694.     Prac.  Act:  Cal.  (9  53)  6/7;  82/88. 

Denial  of  written  instrument  nnder  oath:   See  post,   9  887. 

When  defense  is  founded  on  written  instrument  set  out  in  answer,  iti 
execution  admitted,  unless  denied  by  plaintiff  under  oath. 
§448.  When  the  defense  to  an  action  is  founded  on  a  written  instru- 
ment, and  a  copy  thereof  is  contained  in  the  answer,  or  is  annexed  there- 
to, the  genuineness  and  due  execution  of  such  instrument  are  deemed  ad- 
mitted, unless  the  plaintiff  file  with  the  clerk,  within  ten  days  after 
receiving  a  copy  of  the  answer,  an  affidavit  denying  the  same,  and 
serve  a  copy  thereof  on  the  defendant. 

Ziegislation  g448.  1.  Enacted  March  11,  1872;  based  on  Practice  Aot,  |  54, 
as  amended  by  Stats.   1865-66.  p.  702,  which  read:   "When  the  defenae  to  an 
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•etioA  Is  founded  on  •  wiitton  Inttmment,  and  •  eopy  thereof  li  oonUlned  fai  Iho 
answer,  or  is  annexed  thereto,  the  genuineneee  and  dne  execution  of  tnoh  initra* 
ment  shall  he  deemed  admitted  unless  the  plaintiff  file  with  the  clerk,  Ato  dayi 
before  the  commencement  of  the  term  at  which  the  action  Is  to  he  tried,  an 
affidsTit  denyinf  the  same;  provided,  that  the  due  execution  of  the  Instrument 
shall  not  he  deemed  to  be  admitted  hy  a  failure  to  controTert  the  same  on  oath, 
as  prescrihed  in  this  and  the  last  preceding  section,  unless  the  partj  oontro* 
Terting  the  same  is,  upon  demand,  permitted  to  inspect  the  original  hefore  filing 
saeh  answer."  When  S  448  was  enacted  in  1872,  (1)  the  words  "shall  he"  were 
ehanged  to  "are,"  and  (3)  the  proTiso  was  stricken  out.  3.  Amended  hj  Code 
AmdU.  1878-74,  p.  801. 

Citations.  Cal.  60/680;  66/88;  78/275;  80/618;  104/581;  108/861,  863; 
110/200,  208;  119/431,  482;  122/570.  675;  125/199;  128/424;  185/677;  148/ 
134;  150/636;  152/527.  App.  5/724,  725;  6/480,  518;  7/511.  Prac.  Act: 
Gal.   (i  54)   49/40. 

Ezceptloiu  to  roles  prescribed  by  two  preceding  sections. 

§449.  But  the  ezeeation  of  the  instrument  mentioned  in  the  two  pre- 
eeding  sections,  is  not  deemed  admitted  by  a  failure  to  deny  the  same 
under  oath,  if  the  party  desiring  to  controvert  the  same  is,  upon  demand, 
refused  an  inspection  of  the  original.  Such  demand  must  be  in  writing, 
served  by  copy,  upon  the  adverse  party  or  his  attorney,  and  filed  with 
the  papers  in  the  ease. 

I<egls1atloa  1 449.  1.  Enscted  March  11,  1872;  hased  on  the  proTiso  of 
Practice  Act,  I  54,  as  amended  by  Stats.  1865-66,  p.  702,  which  read:  "Pro- 
Tided,  that  the  dne  execution  of  the  instrument  shall  not  be  deemed  to  he  admitted 
b7  a  failure  to  controrert  the  same  on  oath,  as  prescribed  in  this  and  the  last 
preceding  section,  unless  the  party  controverting  the  same  is,  upon  demand,  per- 
mitted to  inspect  the  original  before  filing  such  answer."  When  enscted  in  1872, 
i  449  constituted  the  first  paragraph  of  the  present  section,  except  that  the  word 
"instrument"  was  then  printed  "instrument's."  3«  Amended  ij  Oode  Amdts. 
1880,  p.  Ill,  sdding  the  last  sentence. 

Inspection  of  vritings»  order  for:  Post,  9  1000. 


CHAPTEB  Vn. 
General  Boles  of  Pleading, 

i  453.  Pleadings  to  be  liberally  construed. 

I  453.  Sham  and  irrelcTant  answers,  etc.,  may  be  stricken  out. 

%  454.  How  to  state  an  account  in  a  pleading. 

f  455.  Description  of  real  property  in  a  pleading. 

i  456.  Judgments,  how  pleaded. 

f  457.  Oonditions  precedent,  how  to  be  pleaded. 

S  458.  Statute  of  limitations,  how  pleaded. 

I  459.  Private  statutes,  how  pleaded. 

f  460.  Libel  and  slander,  how  stated  in  complaint. 

i  461.  Answer  in  such  cases. 

9  4A2.  Allegations  aot  denied,  when  to  be  deemed  tma.    When  to  be  deemed  eon- 

troTorted. 

9  468.  A  material  allegation  defined. 

9  464.  Supplemental  complaint  and  answer. 

9  465.  Pleadings  subsequent  to  complaint  must  be  filed  and  served. 
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Pleadings  to  be  liberally  constraed. 

§462.  In  tbe  construction  of  a  pleading,  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  must  be  liberally  construed,  with  a  vie^r 
to  substantial  justice  between  the  parties. 

Legislation  §462.  Enacted  March  11,  1872;  based  on  Practice  Act.  |  70 
(New  York  Code,  9  159).  When  enacted  in  1872,  (1)  the  word  "effect**  was 
changed  from  "effects/*  and  (2)  the  word  "must"  was  changed  from  "shall." 

Citations.  Cal.  56/90;  88/194;  103/286;  105/257;  130/496;  135/48;  186/ 
71;  149/89;  153/G08.     Prac.  Act:  Cal.  ({  70)  28/680,  688;  32/192;  89/17fr. 

Sham  and  irrelevant  answers,  etc.,  may  be  stricken  oat. 

§463.  Sham  and  irrelevant  answers,  and  irrelevant  and  redundant 
matter  inserted  in  a  pleading,  maj  be  stricken  out,  upon  such  terms  nm 
the  court  may,  in  its  discretion,  impose. 

Legislation  8  463.  Enacted  March  11,  1872;  based  on  Practice  Aet,  I  50. 
ss  amended  by  Stats.  1865-66,  p.  702,  and  Practice  Act,  S  57  (Now  York  Code, 
I  160).  So  much  of  |  50  as  relates  to  the  subject  read:  "Sham  and  irreloTant 
answers  and  defenses,  and  so  much  of  any  pleading  as  may  be  irrelevant, 
redundant,  or  immaterial,  may  be  striclcen  out,  upon  motion,  upon  such  terms  •• 
the  court  in  it's  discretion  may  impose."  And  S  57  read:  "If  irrelevant  or 
redundant  matter  be  inserted  in  a  pleading,  it  may  be  striclcen  out  by  the  oourt 
on  motion  of  any  person  aggrieved  thereby." 

Oltatloni.  Cal.  53/259;  57/287;  65/342;  98/417.  418;  100/483;  lia/17S. 
Prac.  Act:   Cal.  (8  67)  8/369;  80/564. 

How  to  State  an  account  in  a  pleading. 

§454.  It  is  not  necessary  for  a  party  to  set  forth  in  a  pleading  the 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the  adverse 
party,  within  five  days  after  a  demand  thereof  in  writing,  a  copy  of  the 
account,  or  be  precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one  delivered  is  too 
general,  or  is  defective  in  any  particular. 

Legislation  I  464.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  56 
(Kew  York  Code,  (  158).  When  enacted  in  1872,  (1)  in  first  line,  the  words 
"is  not"  were  changed  from  "shall  not  be,"  and  (2)  the  word  "must,"  before 
"deliTer,"  was  changod  from  "shall."     2.  Amended  by  Code  Amdts.  1880,  p.  2. 

Citations.  Cal.  70/562;  74/64,  73,  76,  77,  186,  418;  82/151;  84/182,  184; 
90/435;  96/671;  97/68;  103/555;  104/466;  110/692;  114/38;  123/87;  135/ 
407;  141/601.     App.  5/4,  631.     Prac.  Act:  Cal.  (S  56)   17/281. 

Exhibiting  original  account  and  deilTcrlng  copy  to  adversa  party:  Seo  post, 
I  886. 

Description  of  real  property  in  a  pleading. 

§455.  In  an  action  for  the  recovery  of  real  property,  it  must  be  de- 
scribed in  the  complaint  with  such  certainty  as  to  enable  an  officer,  upon 
execution,  to  identify  it. 

Legislation  0  456.  Enacted  March  11,  1872;  based  on  Practice  Aet,  168, 
which  read:  "In  an  action  fur  the  recovery  of  real  property,  such  property  shall 
be  described,  with  its  metes  and  bounds,  in  the  complaint." 

OiUtlons.     Prac  Act:  Cal.  (9  68)  6/156;  80/565. 
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Judgments,  how  pleaded. 

§  456.  In  pleading  a  judgment  or  other  determination  of  a  court,  ofBcer, 
or  board,  it  is  not  necessary  to  state  the  facts  conferring  jurisdiction,  but 
SQch  judgment  or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  conferring  jurisdiction. 

IieglsUUon  §456.  Enacted  March  11,  1872;  baaed  on  Prnctice  Act,  §59 
(New  York  Code,  9  161).  When  enacted  in  1872,  (1)  tho  worda  "court,  officer. 
or  board,  it  ia  not"  were  changed  from  "court  or  officer  of  especial  jurisdiction. 
It  ahall  not  be,"  and  (2)  the  word  "muat"  wna  ehanged  from  "nhall  be  bound  to." 

CltaUons.  Col.  47/512;  52/410;  57/391;  59/451;  65/284,  424;  71/259; 
77/189;  90/369;  92/335;  93/110;  97/9;  99/215;  118/420,  682;  121/28;  124/ 
18;  127/580;  128/397;  138/230;  139/57,  60;  152/748.  App.  7/543,  544. 
Prae.  Act:   Cal.   (§59)   85/448;   38/601;  93/110. 

Judgment  as  an  estoppel:  See  post,  §  1908. 

Conditions  precedent,  bow  to  be  pleaded. 

§457.  In  pleading  the  performance  of  conditions  precedent  in  a  con- 
tract,  it  is  not  necessary  to  state  the  facts  showing  such  performance, 
but  it  may  be  stated  generally  that  the  party  duly  performed  all  the 
conditions  on  his  part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing  such  perform- 
ance. 

Zasglslatlon  1 457.  Enacted  March  11,  1872;  based  on  Practice  Act.  §60 
(New  York  Code,  §  162),  which  (1)  had  the  words  "ahall  not  be."  instead  of 
'la,"  before  the  worda  "not  neceasary,"  and  (2)  the  word  "ahall."  instead  of 
'^nat,"  before  "eatabliah." 

CiUtions.  Cal.  66/573;  75/638;  76/41;  78/184,  185;  87/498;  89/174; 
123/91;  183/31;  139/595;  141/672;  148/6C2.  App.  2/88;  4/367.  Prac.  Act: 
Cat.  (9  60)  6/263;  25/803;  35/448;  36/177;  47/431. 

Conditions  precedent:  See  Civ.  Code,  §§  1436  et  aeq. 

Statnte  of  limitations,  bow  pleaded. 

§458.  In  pleading  the  statute  of  limitations  it  is  not  necessary  to 
state  the  facts  showing  the  defense,  but  it  may  be  stated  generally  that 

the  cause  of  action  is  barred  by  the  provisions  of  section  (giving 

the  number  of  the  section  and  subdivision  thereof,  if  it  is  so  divided, 
relied  upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the  trial,  the  facts 
showing  that  the  cause  of  action  is  so  barred. 

XieglBlatlon  §458.     Enacted  March  11,  1872. 

Citations.  Cal.  56/381;  68/351,  352;  72/76,  600;  78/421;  95/194;  116/ 
59;   120/162;   124/449;   135/610;   148/675.     App.  1/722;   6/281,  471. 

Private  statutes^  bow  pleaded. 

§459.  In  pleading  a  private  statute,  or  an  ordinance  of  a  county  or 
municipal  corporation,  or  a  right  derived  therefrom,  it  is  suflicicnt  to 
refer  to  such  statute  or  ordinance  by  its  title  and  the  day  of  its  passage. 
In  pleading  the  performance  of  conditions  precedent  under  a  statute  or 
an  ordinance  of  a  county  or  municipal  corporation,  or  of  a  right  derived 
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therefrom,  it  is  not  necessary  to  state  the  facts  showing  such  perform- 
ance, bat  it  may  be  stated  generally  that  the  party  duly  performed  all 
the  conditions  on  his  part  required  thereby;  if  such  allegations  be  con- 
troverted the  party  pleading  must  establish  on  the  trial  the  facta  show- 
ing such  performance. 

LeglsUtlon  §450.  1.  Enacted  March  11,  1872;  bated  on  Practice  Act,  I  61 
(New  York  Code,  S  168),  which  read:  "In  pleading  a  priTate  atatute,  or  •  right 
derived  therefrom,  it  thai!  be  iuflicient  to  refer  to  such  atotute  hj  ita  title  and 
the  day  of  ita  passage,  and  the  oonrt  ahall  thereupon  take  judicial  notice  thereof." 
When  enacted  in  1872,  (1)  the  word  "ahall,"  before  "sufficient,"  waa  changed 
to  "is."  and  (2)  the  final  clauae,  beginning  "and  the  court,*'  was  stricken  oat. 
2.  Amendment  by  Stats.  1901,  p.  185;  unconstitutional:  See  note,  S  5,  ante.  S. 
Amended  by  Stats.  1007,  p.  707;  the  code  commissioner  saying,  'The  words  'or 
an  ordinance  of  a  county  or  municipal  corporation'  have  been  added  in  tha  flrat 
sentence,  and  the  whole  of  the  second  sentence  has  been  added,  the  latter  amend- 
ment being  made  on  the  suggestion  of  the  attorney-general." 

ClUUons.     Cal.  05/815;  126/220.     Prac.  Act:  CaL  (8  61)  1/174,  177. 

Libel  and  slander,  how  stated  in  complaint. 

§460.  In  an  action  for  libel  or  slander  it  is  not  necessary  to  state 
in  the  complaint  any  extrinsic  facts  for  the  purpose  of  showing  the  ap- 
plication to  the  plaintiff  of  the  defamatory  matter  out  of  which  the 
cause  of  action  arose;  but  it  is  sufficient  to  state,  generally,  that  the 
same  was  published  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish  on  the  trial  that 
it  was  so  published  or  spoken. 

Legislation  §460.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  63 
(New  York  Code,  §  164),  which  had  (1)  the  words  "shall  not."  instead  of 
"is,"  in  the  first  line,  (2)  the  words  "shall  be,"  instead  of  "is."  before  "suf- 
ficient," and  (8)  the  word  "shall,"  instead  of  "must,"  before  "establish." 

Gluttons.  Cal.  57/578;  66/678.  670;  03/64,  67,  78;  122/61;  182/226. 
App.  1/431.     Prac.  Act:  Cal.   (8  62)   1/150.  106. 

Libel  and  ilandar:  See  CIt.  Code,  S§  44  eC  seq. 

Answer  in  snob  cases. 

§461.  In  the  actions  mentioned  in  the  last  section  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter  charged  as 
defamatory,  and  any  mitigating  circumstances,  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances. 

Leglslatton  fi  461.  Enacted  March  11,  1872;  re-enactment  of  Practice  Act, 
I  63   (New  York  Code.   8  165). 

Gluttons.  Cal.  82/528;  107/260.  Prac.  Act:  Cal.  (8  68)  1/105;  0/536; 
47/258. 

Libel  and  slander:  See  CIt.  Code,  8§  44  et  seq. 

Allegations  not  denied,  wben  to  be  deemed  trae.    Wben  to  be  deemed 

controverted. 

§462.  Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  must,  for  the  purposes  of  the  action,  be  taken  as  true; 
the  statement  of  any  new  matter  in  the  answer,  in  avoidance  or  eon- 
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•titating  a  defense  or  counterclaim,  mnit,  on  the  trial,  be  deemed  eontro- 
▼erted  by  the  opposite  party. 

Ii«giiUitloB  §462.  Enacted  March  11,  1872;  based  on  Practice  Act,  168 
(New  York  Code,  f  168),  aa  amended  by  Stats.  1865-66,  p.  708,  which  read: 
"Every  material  allegation  of  the  complaint  or  cross-complaint  not  controvert<ed 
by  the  answer  thereto,  shall  for  the  purposes  of  the  action  be  taken  as  tnte; 
the  statement  of  matters  in  aroidance  shall  on  the  trial  be  deemed  eontroTorted 
by  the  adverse  party.'* 

Cltatioiui.  Cal.  56/378;  57/589;  65/422;  82/95,  578;  84/204;  88/227; 
89/344;  92/562;  94/543;  97/846;  104/581;  107/432;  117/240;  119/431,  482, 
483,  628,  529,  530;  120/162;  122/570,  571,  675;  124/215;  125/489;  127/541; 
128/425,  426;  131/10;  132/11,  291;  140/378;  141/474;  144/112;  145/440, 
629;  146/388,  620,  723;  148/546;  152/775.  App.  1/722 ;  4/242;  5/724;  6/ 
120;  7/180.  Prac.  Act:  Cal.  (fi  65)  6/200;  7/261;  9/62;  8/149;  14/93,  509; 
18/314;  19/84;  21/350;  25/197;  28/244;  31/195;  32/456;  85/29;  88/586;  89/ 
177,  259. 

Cross-complaint  mast  be  replied  to:  See  ante,  |  442. 

Answer:  See,  generally,  ante,  I  487. 

Matazial  allegations:  Post,  §  468. 

▲  material  allegation  defined. 

§463.  A  material  allegation  in  a  pleading  is  one  essential  to  the 
claim  or  defense,  and  which  could  not  be  stricken  from  the  pleading 
withoat  leaving  it  insufficient. 

Iisgislation  t488>  Enacted  March  11,  1872;  re-enactment  of  Practice  Act. 
166. 

Citations.     Prae.  Act:  Cal.  (9  66)  9/500;  21/850;  82/456;  122/164. 
ImsBaterial  aUegatioas  need  not  be  answered:  See  ante,  S  462. 

Supplemental  complaint  and  answer. 

§464.  The  plaintiff  and  defendant,  respectively,  may  be  allowed,  on 
motion,  to  make  a  supplemental  complaint  or  answer,  alleging  facts 
material  to  the  case  occurring  after  the  former  complaint  or  answer. 

Legislation  §  464.  Enacted  March  11,  1872;  based  on  last  sentence  of  Prac- 
tice Act,  i  67,  as  amended  by  Stats.  1865-66,  p.  703,  which  read:  "Where  cir- 
enmstances  occurring  subsequently  to  the  commencement  of  the  action  render  it 
proper,  the  same  may  be  presented  by  supplemental  pleadings  and  issue  taken 
thereon  in  the  same  manner  as  in  the  case  of  original  pleadings."  The  first  part 
of  9  67  formed  the  basis  of  S  472 ;  q.T.,  post. 

Citations.  Cal.  54/504;  60/249;  98/837;  102/623;  109/121;  127/633. 
App.  7/326.  Prac.  Act:  Cal.  (S  67)  1/175;  12/439;  25/587;  28/672;  33/501; 
86/110;    38/541. 

Amendments  to  pleadings:  Post,  19  472,  478. 

Pleadings  snbseqnent  to  complaint  mnst  be  filed  and  served. 

§465.  All  pleadings  subsequent  to  the  complaint,  must  be  filed  with 
the  clerk,  and  copies  thereof  served  upon  the  adverse  party  or  his  at- 
torney. 

Legislation  t  489*     1*  Enacted  March  11,  1872.    2.  Amended  by  Code  Amdts. 
1873-74,  p.  301,  adding  the  words  "copies  thereof  before  the  word  "served." 
Citations.     Cal.  60/295;  114/475;  136/363;  139/717. 
Senrice  of  papers:  Post,  99  1011  et  seq. 

Amendment  of  pleadings,  service  of:  Post,  9  ^72;  ante,  9  432. 
riT^"''*"g  tine  to  serve  papers:  See  post,  9  1054. 
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CHAPTER  Vm. 
Variance.    Mistakes  in  Pleadings  and  Amendments. 

9  469.  Material  yarianee,  how  provided  for. 

S  470.  Immaterial  yarianoe,  how  provided  for. 

(471.  What  not  to  be  deemed  a  yariance. 

I  472.  Amendments  of  eourge,  and  effect  of  demnrrer. 

I  478.  Amendments   by  the   court.     Enlarging  time  to  plead   and  relieyliis   fkom 

judgments,  etc. 

I  474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

8  475.  Ko  error  or  defect  to  regarded  unless  it  alfects  substantial  righta. 

9  476.  Time  to  amend  or  answer,  running  of. 

Material  variance,  how  provided  for. 

§  469.  No  variance  between  the  allegation  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleading  to  be  amended,  upon  such  terms  as  may  be  just. 

Legislation  §469.  l.  Enacted  March  11,  1872;  based  on  Practice  Act, 
I  579,  which  read:  "Ayariance  between  the  proof  on  the  trial  and  the  allegations 
in  a  pleading,  shall  be  disregarded  as  immaterial,  unless  the  eourV  be  satiafled 
that  the  adyerse  party  has  been  misled  to  his  prejudice  thereby."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  802,  (1)  changing  the  word  "has"  from  "haye,"  before 
"actually,"  (2)  changing  the  word  "appears"  from  "is  alleged,"  after  "When- 
eyer  it,"  and  (8)  omitting,  after  the  word  "misled,"  the  clause,  "that  facC  must 
be  proyed  to  the  satisfaction  of  the  court,  and  thereupon  the  court  may  order 
the  pleading  to  be  amended,  upon  such  terms  as  may  be  just." 

OlUtions.  Cal.  54/441;  59/576;  65/525;  72/567;  74/297;  75/862;  90/ 
261;  94/94;  95/478;  98/118;  102/587;  114/848; 116/882,  559;  119/880;  120/ 
69;  121/172;  132/401;  134/418;  185/48,  87.  569;  136/72;  140/820;  142/144; 
148/184;  145/494;  150/250;  153/424.  App.  1/692;  4/408,  473,  474;  7/283. 
Prae.  Act:   Cal.   (9  579)  81/886. 

Immaterial  ▼ariance:  Post,  9  470. 

Variance,  and  failure  of  proof:  Post,  9  471. 

Immaterial  errors,  generally:  See  Post,  9  475. 

Immaterial  variance,  how  provided  for. 

§470.  Where  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amendment,  without  costs. 

Legislation  9  470.     Enacted  March  11,  1872. 

CiUtiona.  Cal.  57/886;  59/576;  65/620;  75/862;  85/508;  106/152;  116/ 
559;  121/172,  198;  180/274;  132/428,  427;  142/115,  144;  143/184;  147/719; 
153/424.     App.   7/283. 

Variance.     SiaterlAl:  Ante,  9  469. 

What  not  to  be  deemed  a  variance. 

§471.  Where,  however,  the  allegation  of  the  claim  or  defense  to 
which  the  proof  is  directed,  is  unproved,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  general  scope  and  meaning,  it  is  not  to  be 
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deemed  m  ease  of  Tariance,  within  the  last  two  sections,  bat  a  failure  of 
proof. 

LeglslatloB  1471.     Enaeted  March  11,  1872. 

Citations.     Cal.  59/576;  69/87;  121/172;  182/428,  427;  148/184;  150/250. 
App.  1/560;  7/288. 

Proof  guiorally:  Pott,  §§  1824,  1869. 

Proof.     Failnro  of,  diimiiial  for:  Poit,  I  581,  tnbd.  5. 

Afiwmdmmits  of  conne,  and  effect  of  demurrer. 

§472.  Any  pleading  m&y  be  amended  once  by  the  party  of  course, 
and  without  costs,  at  any  time  before  answer  or  demurrer  filed,  or  after 
demurrer  and  before  the  trial  of  the  issue  of  law  thereon,  by  filing  the 
aama  as  amended  and  serving  a  copy  on  the  adverse  party,  who  may 
hMve  ten  days  thereafter  in  which  to  answer  or  demur  to  the  amended 
pleading.  A  demurrer  is  not  waived  by  filing  an  answer  at  the  same 
iime;  and  when  the  demurrer  to  a  complaint  is  overruled  and  there  is  no 
answer  filed,  the  court  may,  upon  such  terms  as  may  be  just,  allow  an 
answer  to  be  filed.  If  a  demurrer  to  the  answer  be  overruled,  the  facts 
alleged  in  the  answer  must  be  considered  as  denied,  to  the  extent  men- 
tioned in  section  four  hundred  and  sixty-two. 

Legislation  §472.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  8  67. 
aa  amoBded  by  State.  1865-66,  p.  703,  which  read:  "After  demurrer,  and  before 
the  trial  of  the  ieaae  of  law  thereon,  the  pleadingfl  demurred  to  may  be  amended 
aa  of  eonrae  and  withonft  eoita  by  filing  the  aame  aa  amended  and  aenring  a  copy 
thereof  on  the  adrerae  part'7  or  hie  attomef  within  ten  day  a,  who  ahall  hare  ten 
daya  thereafter  in  which  to  demur  or  anawer  thereto;  but  a  party  ahall  not  ao 
amend  more  than  once.  A  demurrer  ahall  not  be  deemed  waived  by  the  filing  of 
aa  anawer  at  the  aame  time  of  filing  the  demurrer;  and  when  the  demurrer  to  a 
eomplaint  la  OTorruled,  and  there  is  no  answer  filed,  the  court  may  upon  terms 
allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be  overruled,  the  facta 
alleged  In  the  answer  shall  be  considered  as  denied  to  the  extent  mentioned  in 
■eetlon  aizty-fire.  Where  circumstances  occurring  subsequently  to  the  com- 
'  mancemeBt  of  the  action  render  it  proper,  the  same  may  be  presented  by  supple- 
mental pleadings  and  issue  taken  thereon  in  the  same  manner  as  in  the  case  of 
original  pleadinga."  The  last  sentence  formed  the  basis  of  8  464,  ante.  The 
enactment  of  1872  had  (1)  the  word  "must"  instead  of  the  words  "may,  upon 
aneh  terms  as  may  be  just,"  and  <2)  the  word  "is"  instead  of  "be,"  before 
"overruled."  2.  Amended  by  Code  Amdts.  1878-74,  p.  802.  8.  Amendment  by 
State.  1901,  p.  185;  unconstitutional:  See  note,  $5,  ante. 

OttationB.  Cal.  58/294;  55/516;  58/04,  97;  68/616;  72/521;  84/218;  86/ 
899,  605;  106/60;  109/121;  119/72,  108,  804,  418;  182/423.  424,  427;  135/ 
480;  143/184;  145/212;  148/512;  151/9,  583,  586.     App.  2/433. 

Oomplalat,  amended.     Tiling;  Ante,  8  482. 

Answer  no  waiver  of  demurrer:  Ante,  8  431. 

^Bundments  hy  the  court.    Enlarging  time  to  plead  and  relieving  from 

Jndgments,  etc 

§47S.  The  eourt  may  in  furtherance  of  justice,  and  on  such  terras 
aa  may  be  proper,  allow  a  party  to  amend  any  pleading  or  proceeding 
by  adding  or  etriking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  npon  like  terms,  enlarge  the  time  for  answer  or  demurrer.    The 
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court  may  likewise,  in  its  discretion,  after  notice  to  the  adverse   party, 
allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any  pleading 
or  proceeding  in  other  particulars;  and  may  upon  like  terms  allo'w  an 
answer  to  be  made  after  the  time  limited  by  this  code;  and  msLy,   also, 
upon  such  terms  as  may.be  just,  relieve  a  party  or  his  legal  representa- 
tiye  from   a  judgment,   order,   or  other  proceeding  taken   against    bim 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect;    pro- 
vided, that  application  therefor  be  made  within  a  reasonable  time,   bot 
in  no  case  exceeding  six  months  after  such  judgment,  order,  or  proceed- 
ing was  taken.    When  from  any  cause  the  summons  in  an  action  has  not 
been  personally  served  on  the  defendant,  the  court  may  allow,  on   aaeh 
terms  as  may  be  just,  such  defendant  or  his  legal  representative,  at  anjr 
time  within  one  year  after  the  rendition  of  any  judgment  in  sneh    ae- 
tion,  to  answer  to  the  merits  of  the  original  action.    When,  in  an  action 
to  recover  the  possession  of  personal  property,  the  person  making  any 
affidavit  did  not  truly  state  the  value  of  the  property,  and  the  officer 
taking  the  property,  or  the  sureties  on  any  bond  or  undertaking  is  sued 
for  taking  the  same,  the  officer  or  sureties  may  in  their  answer  set  ap 
the  true  value  of  the  property,  and  that  the  person  in  whose  behalf  said 
affidavit  was  made  was  entitled  to  the  possession  of  the  same  when  said 
affidavit  was  made,  or  that  the  value  in  the  affidavit  stated  was  inserted 
by  mistake,  the  court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of  said  property 
at  the  time  the  affidavit  was  made. 

Legislation  §473.     1.  Enacted  March  11,  1872;  based  on  Practice  Act,   f  68» 
as  amended  by  Stats.  1865-66,  p.  843,  ivhich  read:  "The  court  may,  in  further- 
ance  of  justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading  or 
proceedings  by  adding  or  striking  out  the  name  of  any  party,  or  by  comeAug 
a  mistalce  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  and  mny, 
upon  like  terms,  enlarge  the  time  for  an  answer  or  demurrer,  or  demurrer  to  an 
answer  filed.     The  court  may  likewise,  upon  afRdavit  showing  good  eanse  there- 
for, after  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may  be  Just,  sa 
amendment  to  any  pleading  or  proceeding  in  other  particulars,  and  may,  upon 
like  terms,  allow  an  answer  to  be  made  after  the  time  limited  by  this  act;   end 
may,  upon  such  terms  as  may  be  just,  and  upon  payment  of  coats,  relicTe  e  party 
or  his  legal  representatiyes  from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,   inadvertence,   surprise,   or  excusable   negleet; 
and  when,  for  any  cause  satisfactory  to  the  court,  or  the  judge  at  chambers,  the 
party  aggrieved  has  been  unable  to  apply  for  the  relief  sought  during  the  term 
at  which  such  judgment,  order,  or  proceeding  complained  of  was  taken,  the  eoort, 
or  the  judge  at  chnrabers  in  racation,  may  grant  the  relief  upon  application  made 
within  a  reasonable   time,  not  exceeding  five  months  after  the  adjournment  of 
the  term.     When,  from  any  cause,  the  summons  and  a  copy  of  the  complaint  la 
an  action  have   not  been   personally   served  on  the   defendant,   the  court   may 
allow,  on  such  terms  as  may  be  just,  such  defendant  or  his  legal  representatives 
at   any   time  within   six  months   after   the   rendition   of   any  judgment   in   such 
action,  to  answer  to  the  merits  of  the  original  action."     When  enacted  in  1672, 
(1)   the  word  "an"  was  omitted  before  the  words   "answer  or  demurrer,*'  end, 
immediately  after  these  words,  the  words  "or  demurrer  to  an  answer  filed"  were 
also  omitted,    (2)    the   word   "act"   was   changed   to   "code,"    and    (8)    the  word 
'representatives"  was  changred  to  "representative."     2.  Amended  by  Code  Amdte. 
1878-74,  p.  802,  (1)  inaerting  the  words  "allow  a  party  to,"  before  "amend  any"; 
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<9)  ehangiof  the  word  '^roeMdlnga*'  to  '^proeeedlnf,'*  beforo  '^y  tddlng^;  <•) 
addins  the  words  *'iii  its  discretion,"  instead  of  "upon  afBderit  showinff  good 
caose  therefor";  (4)  inserting  the  word  "also"  instead  of  the  words  "maj,  npon 
■neh  terms  as  may  be  just,  and  npon  paTment  of  costs";  (5)  after  the  word 
*legal,"  changing  "representatiTCs"  to  ''representative";  (6)  changing  the  word 
""canse"  to  ''reason";  (7)  changing  the  words  "at  chambers."  after  "judge."  to 
"Hhereof;  (8)  changing  the  words  "been  able"  to  "failed,"  before  "to  apply"; 
(9)  changing  the  words  "at  chambers."  before  "in  Tacation,"  to  "thereof;  (10) 
changing,  after  "exceeding."  the  word  "five"  to  "six";  (11)  omitting  the  words 
"and  a  eopj  of  the  complaint,'*  after  "summons";  (12)  changing  the  word 
'^aTe"  to  "has."  before  "not  been";  (18)  changing  the  words  "six  months"  to 
"one  rear,"  before  "after  the  rendition";  (14)  adding  the  last  sentence,  begin* 
ning  "When,  in  an  action,"  which  read  as  at  present,  except  that  it  did  not 
eonCain  the  words  **ot  undertaking,"  after  "any  bond."  8.  Amended  by  Code 
Amdts.   1880,  p.  2. 

CltaUona.  Cal.  48/562;  61/119,  155;  66/250;  57/886;  60/229,  250.  253, 
866;  61/296,  298,  800,  801,  860;  62/282;  68/457.  477.  478;  64/14,  430;  65/ 
870,  871,  897.  495;  66/886,  887;  67/54,  501;  68/215,  277,  371.  372,  401.  423, 
606;  70/285;  72/218,  222,  228,  877;  78/205,  558;  74/343,  344,  403.  404.  405; 
77/307;  80/200,  883;  82/509,  610;  88/228.  459;  84/111,  112.  514,  608;  85/ 
94,  117;  86/60.  496,  668,  696';  87/154;  80/337;  90/19.  564;  91/322,  587; 
92/201,  850,  355;  93/889,  511,  512;  94/48,  44,  545;  95/523;  96/658,  659; 
97/92,  890,  891,  892,  893,  616,  629.  681,  632;  98/250;  99/625.  626,  627;  100/ 
92;  101/34.  575;  102/608,  616,  617;  103/453.  536:  104/38;  108/214.  234; 
109/72,  121,  686,  687,  690;  110/504;  112/117;  118/342;  115/lOd;  116/51, 
98,  185,  288,  881;  118/97,  860.  592;  119/107,  109,  110,  866.  580;  120/87; 
121/416,  418,  419;  122/109,  208,  209;  123/171,  258,  254.  640;  124/74,  143. 
144;  125/203;  126/65,  872;  127/170;  128/245,  893,  561;  129/15.  282,  811, 
812;  130/390,  514,  667;  181/617;  132/8,  423,  424,  427;  134/127.  128.  883, 
884;  186/390;  187/189;  188/26.  200,  800.  642;  139/591.  592.  650.  651;  140/ 
6,  287,  485,  674;  142/426;  148/17,  184,  682.  633.  675;  144/424;  145/44.  48, 
897,  562,  597;  146/214,  247,  260.  498;  147/877.  541;  148/139.  140.  775;  149/ 
68;  495,  561,  563,  565,  566,  668,  661;  150/102.  242,  243,  260,  826,  839.  840. 
484,  486,  583,  717;  151/12,  18,  100,  219,  354.  393,  397;  152/699,  700;  153/ 
542.  App.  1/95,  98.  99,  150,  288.  597;  2/155,  157.  193.  194.  441;  3/45.  129, 
130;  4/108.  451;  5/275.  277,  816.  618;  6/34.  54.  62.  138.  176,  612.  618.  632; 
7/266,  818.  821,  823,  438,  489,  684,  711.  Prac.  Act:  Cal.  (fi  68)  1/175.  192; 
8/118,  184;  4/281;  6/174;  7/82,  280.  281;  9/111;  18/456;  19/708.  709;  21/ 
273;  27/883;  28/838.  839,  652,  672;  29/74.  423;  32/121;  84/26.  80.  172, 
241,  239;  86/289;  89/108,  818;  40/426;  41/443;  43/258.  260;  47/527;  49/ 
807,  808;  57/336;  68/97;  72/222;  74/403;  85/117;  97/391;  99/620;  139/650. 

Balief  from  judgment  In  jnstloe'i  court:   See  post,  S  859. 

Sidng  a  party  by  a  flctitlotu  name,  when  allowed. 

§474.  When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant,  be 
must  state  that  fact  in  the  complaint,  and  such  defendant  may  be  desig- 
nated in  any  pleading  or  proceeding  by  any  name,  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding  must  be  amended  accord- 
ingly. 

Legislation  1474.  Enacted  March  11.  1872;  based  on  Practice  Act,  fi  69 
(New  York  Code,  fi  175),  which  (1)  did  not  haTc  the  words  "he  must  state  that 
faet  in  the  complaint,  and,"  and  (2)  had  the  word  "may"  instead  of  "must," 
before  "be  amended.*' 

OlUtiona.     Cal.  63/119;  70/25;   113/500;   125/104;   143/134.     App.  7/654. 
Act:  Cal.  (fi  69)  40/490,  491;  42/578. 
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Ko  error  or  defect  to  be  regarded  nnless  it  affects  sabstantlal  xlg!htaL 

§475.  The  court  must,  in  every  stage  of  an  action,  disregard  any 
error,  improper  ruling,  instruction,  or  defect,  in  the  pleadings  or  pro- 
ceedings which,  in  the  opinion  of  said  court,  does  not  affect  the  substan- 
tial rights  of  the  parties.  No  judgment,  decision,  or  decree  shall  Im 
reversed  or  affected  by  reason  of  any  error,  ruling,  instruction,  or  defect, 
unless  it  shall  appear  from  the  record  that  such  error,  ruling,  instruction, 
or  defect  was  prejudicial,  and  also  that  by  reason  of  such  error,  ruling, 
instruction,  or  defect,  the  said  party  complaining  or  appealing  sustained 
and  suffered  substantial  injury,  and  that  a  different  result  would  have 
been  probable  if  such  error,  ruling,  instruction,  or  defect  had  not  oc- 
curred or  existed.  There  shall  be  no  presumption  that  error  is  prejudi- 
cial, or  that  injury  was  done  if  error  is  shown. 

Legislation  §476.  l.  Enacted  March  11.  1872;  based  on  Practice  Act,  (  71 
(New  York  Code,  §  176),  which  lead:  "The  court  shall,  in  every  stage  of  «a 
action,  disregard  any  error  or  defect  in  the  pleadings,  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the  parties;  and  no  judgment  shall  b« 
reversed  or  aflfected  by  reason  of  such  error  or  defect."  When  enacted  in  1872, 
(1)  the  word  "shall,"  after  "The  court,"  was  changed  to  "must."  and  (3)  tb« 
same  word,  before  "not  affect,"  was  changed  to  "does."  2.  Amended  by  Stats. 
1897,  p.  44. 

Citations.  Cal.  48/354;  52/184;  67/619;  61/305;  63/34;  64/24;  65/890; 
66/58;  67/4;  68/274,  616;  71/185,  191;  72/20.  556;  73/189,  553;  76/280. 
632;  77/94;  78/492;  79/208,  586;  82/337,  424;  84/201;  88/452;  89/506;  90/ 
94;  95/295;  96/77,  402;  97/597;  101/312;  106/152;  111/686;  112/237;  118/ 
636;  115/277,  372;  116/600;  117/25;  121/172;  123/346;  126/325;  128/245, 
268,  526;  129/202,  272;  130/496;  132/196;  133/449;  135/35,  48,  569;  136/ 
71;  138/452;  140/591;  145/285,  495;  147/508;  151/706.  App.  1/278,  800, 
426,  538;  2/111,  678,  688;  5/313,  754;  6/61,  78.  Prac.  Act:  Cal.  (5  71)  28/ 
265;  32/14;  87/336;  89/175;  41/317. 

Similar  proyision:  Pen.  Code,  §S  1258,  1404. 

Time  to  amend  or  answer,  running  of. 

§  476.  When  a  domurrer  to  any  pleading  is  sustained  or  overruled,  and 
time  to  amend  or  answer  is  given,  the  time  so  given  runs  from  the  service 
of  notice  of  the  decision  or  order. 

Legislation  0  476.     1.  Added  by  Code  Amdts.   1873-74,  p.  804.     2.  Amend* 
ment  by  Stats.   1901,  p.   135;   unconstitutional:   See  note.    §6,  ante. 
Citations.     Cal.  52/338;   58/96;   77/151;   95/367;   99/176;   129/260. 
Time  to  answer:  Ante,  S§  432,  472,  478. 
tfotlce,  service  of:  Post,  S§  1010  et  seq. 
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TITLE  Vn. 
Remedies  in  Civil  Actions. 

ChM^Ur    I.     Arrest  and  Bail.      89  478-504. 

II.     Claim  and  Delivery  of  Personal  Property.  il  600-52L 
III.     Injunction.      59  525-583. 

IT.     AtUehment.     99  537-560. 

V.     ReceiTers.     99  564-569. 
YL     Deposit  in  Oourt.     99  672-574. 

CHAPTER   I, 
Arrest  and  BaiL 

478.  Ho  person  to  be  arrested  except  as  prescribed  by  tbls  eode. 

470.  Caaes  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest. 

483.  Order,  when  made,  and  its  form. 

484.  Affidarlt  and  order  to  be  delivered  to  the  sheriff,  and  eopy  to  defendant. 

485.  Arrest,  how  made. 

486.  Defendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  giyen. 

488.  Surrender  of  defendant. 

489.  Same. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  Its  acceptanee  or  rejection  by  hla. 

493.  Notice  of  justification.     New  undertaking,  if  other  bail. 

494.  Qualifications  of  baiL 

495.  Justification  of  baiL 

496.  Allowance  of  bail. 

497.  Depoait  of  money  with  aheriff. 

498.  Payment  of  money  into  court  by  sheriff. 

499.  Substituting  bail  for  deposit. 

500.  Money  deposited,  how  applied  or  disposed  of. 

501.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  liability. 

502.  Proceedings  on  judgment  against  sheriff. 

508.  Motion  to  vacate  order  of  arrest  or  reduce  bail.     Affidavits  on  motion. 

504.  When  the  order  vacated  or  bail  reduced. 

No  person  to  be  arrested  except  as  prescribed  by  tbls  code. 

§478.    No  person  can  be  arrested  in  a  civil  action,  except  as  pre- 
scribed in  this  code. 

Legislation  0  478.     Enacted  March   11,   1872;   based  on  Practice  Act,   9  72 
(New  York  Code,  i  179),  which  had  (1)  "shaU"  for  "can,"   (2)  "by"  for  "in." 
and  (8)  "act"  for  "eode." 
Oodo  Oiv.  Pioe. — ^IS 
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Citation!.  Cal.  40/4G6;  101/334;  120/317.  Prae.  Act:  CaL  (8  73)  5/282; 
86/167. 

Cases  In  whicli  defendant  may  be  arrested. 

§479.  The  defendant  may  be  arrested,  as  hereinafter  prescribed,  ia 
the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  eanse 
of  action  arising  upon  contract,  express  or  implied,  when  the  defendant 
is  about  to  depart  from  the  state  with  intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  em- 
bezzled, or  fraudulently  misapplied,  or  converted  to  his  own  use,  by  a 
public  officer,  or  an  officer  of  a  corporation,  or  an  attorney,  factor,  broker, 
agent,  or  clerk,  in  the  course  of  his  employment  as  such,  or  by  any  other 
person  in  a  fiduciary  capacity;  or  for  misconduct  or  neglect  in  office,  or 
in  a  professional  employment,  or  for  a  willful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained,  when  the  property  or  any  part  thereof,  has  been  concealed, 
removed,  or  disposed  of,  to  prevent  its  being  found  or  taken  bj  the 
sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought;  or  ia 
concealing  or  disposing  of  the  property  for  the  taking,  detention,  or  con- 
version of  which  the  action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors. 

Legislation  §479.  1.  Enacted  March  11,  1872;  bated  on  Praetica  Act,  |  78 
(New  York  Code,  §  179),  which  (1)  had,  in  the  introductory  paragraph,  aft«r 
the  word  "cases,"  the  words  "arising  after  the  passs^re  of  thia  act,**  (2)  in 
subd.  1,  after  the  words  "his  creditors,"  had  the  clause,  "or  when  the  action  is 
for  willful  injury  to  person,  to  character,  or  t'o  property,  kno^ng  the  property 
to  belong  to  another,"  and  (3)  in  subd.  8,  instead  of  the  words  "to  prevent  its 
being,"  had  "so  that  it  cannot  be."  When  enacted  in  1872,  §  479  contained  only 
two  additions  to  the  Practice  Act;  (1)  in  subd.  2,  the  word  "fraudulent"  was 
added  before  "misconduct,"  and  (2)  in  subd.  8,  the  word  "fraudulently"  was 
added  before  "concealed."      2.   Amended  by  Code  Amdts.  1873-74,  p.  804. 

Citations.  Cal.  120/317;  130/68;  138/250;  (subd,  1)  130/67;  (subd.  2) 
130/650;  (subd.  8)  130/69;  (subd.  5)  130/67.  App.  2/756;  6/115;  (anbd.  1) 
6/114;    (subd.  4)   2/756.      Prac.  Act:    Cal.   (5  78)    6/240;   42/20. 

Arrest  of  witness:    See  post,   §§  1903,  1994,  2067-2070. 

Arrest  for  disobedience  of  order  to  produce  will:   See  post,  §  1802. 

Arrest,  when  ordered  In  action  for  forcible  entry  and  detainer:  See  pott, 
9  1168. 

Arrest  of  person  suspected  of  embezzlement  from  or  concealment  of  papen  of 
an  estate:   See  post,   §  1460. 

Exocutor,  attachment  of,  for  failure  to  account:   See  post,   |S  1627,  1628. 

Arrest  of  debtor,  when  ordored  in  supplementary  proceedings:  See  post»  8  715. 

Arrest  of  witness  disobeying  sulipoena:    See  post,   (  1998. 

Executor,  arrest  of,  to  compel  attendance:    See  poat,  1 1440. 

Order  for  arrest,  by  whom  made. 

§  480.     An  order  for  the   arrest   of   the   defendant  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is  brought. 
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LeglsIatloB  §480.  1.  Enacted  March  11,  1872;  l>aa«d  on  Praetlee  Aet.  |  74 
iVew  York  Code.  |  180),  which  had  the  word  "shall."  instead  of  "muat."  2. 
Amended  hj  Code  Amdts.  1880,  p.  8,  omittinf  from  the  end  of  the  aeetion,  after 
*^jroafht,"  the  worda  "or  from  a  county  judge." 

CltaUolu.     Cal.  180/69.     App.  2/766.     Prac.  Aet:  CaL  (S  74)  1/846,  440. 

AIILcUvit  to  obtain  order,  what  to  contain. 

§  481.  The  order  may  be  made  whenever  it  appears  to  the  judge,  bj 
the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a  sufficient  cause 
of  action  exists,  and  that  the  case  is  one  of  those  mentioned  in  section 
fonr  hundred  and  seventy-nine.  The  affidavit  must  be  either  positive  or 
upon  information  and  belief;  and  when  upon  information  and  belief,  it 
must  state  the  facts  upon  which  the  information  and  belief  are  founded. 
If  an  order  of  arrest  be  made,  the  affidavit  must  be  filed  with  the  clerk 
of  the  court. 

Leglalatton  8  481.  1.  Enacted  March  11.  1872;  based  on  Practice  Act,  8  76 
(New  York  Oode.  5  181),  which  had  (1)  the  words  "shall  appear"  instead  of 
"Appears,"  and  (2)  the  word  "shall"  instead  of  "most"  wher^rer  these  words 
appear.  2.  Amended  by  Code  Amdts.  1878-74,  p.  805,  dianging,  at  the  end  of 
(he  aection,  the  word  "court"  from  "county." 

Citetioiis.  Cal.  69/190;  120/817,  821;  180/68.  App.  2/754,  765,  756,  768; 
5/115. 

Becnrity  by  plalntfiT  before  order  of  arrest. 

§482.  Before  making  the  order,  the  judge  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sureties  in  an  amount  to  be 
txed  by  the  judge,  which  must  be  at  least  five  hundred  dollars,  to  the 
effect  that  the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking.  The  undertaking  must  be  filed  with 
the  elerk  of  the  court. 

Legislation  |  482.  1.  Enacted  March  11,  1872 ;  baaed  on  Practice  Aet.  I  76 
(New  York  Code,  I  182),  which  read:  "Before  making  the  order,  the  judge  shall 
require  a  written  undertaking  on  the  part  of  the  plaintiff,  with  sureties,  to  the 
effect  that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs  and 
charges  that  may  he  awarded  to  the  defendant,  and  all  damages  which  he  may 
inst'ain  by  reason  of  the  arreat,  not  exceeding  the  sum  specified  In  the  under- 
taking, which  shall  be  at  least  ilTe  hundred  dollars.  Each  of  the  sureties  shall 
annex  to  the  undertaking  an  affldarit  that  he  is  a  reaident  and  householder,  or 
freeholder,  within  the  state,  and  worth  double  the  sum  specified  in  the  under- 
taking, OTer  and  above  all  his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution.  The  undertaking  shall  be  filed  with  the  clerk  of  the  court." 
When  enacfed  in  1872.  (1)  the  word  "ahall"  was  changed  to  "must,"  wherever 
it  oeears,  and  (2)  the  sentence  beginning  "Each  of  the  sureties"  was  omitted. 
a.  Amended  by  Code  Amdts.  1878-74,  p.  805. 

Underttfdngs.  Oensrally:  Post,  1 1056.  Court  commissioner's  power  to 
take:  Ante,  §269. 

Order,  when  made,  and  its  f  onn. 

§483.  The  order  may  be  made  at  the  time  of  the  issuing  of  the  sum* 
monSy  or  any   time  afterwards  before  judgment.    It  must   require   the 
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sheriff  of  the  county  where  the  defendant  may  be  found,  forthwith  to 
arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and  to  return  the 
order  at  a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which  the 
action  is  pending. 

Leglilatlon  §483.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  77 
(New  York  Code,  $  183),  which  had  (1)  the  words  "to  accompany"  instead  of 
"at  the  time  of  the  issuing  of,"  and  (2)  the  word  "shall"  instead  of  ''must'* 
before  "require." 

CltaUoni.     Cal.  69/190;  180/69. 

Aflldavit  and  order  to  be  delivered  to  the  sheriff,  and  copy  to  defendant. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit  upon  which  it 
is  made,  must  be  delivered  to  the  sheriff,  who,  upon  arresting  the  defend- 
ant, must  deliver  to  him  a  copy  of  the  affidavit,  and  also,  if  desired,  a 
copy  of  the  order  of  arrest. 

Legislation  8  484.  Enacted  March  11,  1872;  based  on  Practice  Act,  §78 
(New  York  Code,  S  184),  which  had  (1)  the  word  "shall"  instead  of  "muBt," 
in  both  instances,  and  (2)  the  word  "the"  instesd  of  "a."  after  the  words 
"deliver  to  him." 

Sheriff's  dnties.  To  excuse  omission  by  sheriff,  direction  by  psrty  or  attoriwy 
mnst  be  In  writing:  Pol.  Code,  |  4166. 

Arrest,  how  made. 

§485.  The  sheriff  must  execute  the  order  by  arresting  the  defendant 
and  keeping  him  in  custody  until  discharged  by  law. 

Legislation  8  486.     Enacted  March   11,   1872;   based  on  Practice  Aet»    8  79 
(New  York  Code,  S  186),  which  had  the  word  "shall"  instead  of  "must." 
Production  of  process  npon  request:  Pol.  Code,  S  4169. 

Defendant  to  be  discharged  on  bail  or  deposit. 

§486.  The  defendant,  at  any  time  before  execution,  must  be  dis- 
charged from  the  arrest,  either  upon  giving  bail  or  upon  depositing  the 
amount  mentioned  in  the  order  of  arrest. 

Legislation  8  486.  Enacted  March  11,  1872;  based  on  Practice  Act,  (80 
(New  York  Code,  S  186),  which  had  (1)  the  word  "shall"  instead  of  "must," 
and  (2)  at  the  end  of  the  section,  after  "arrest,"  the  words  "as  prorided  in  this 
chapter." 

Ball,  how  given. 

§  487.  The  defendant  may  give  bail  by  causing  a  written  undertaking 
to  be  executed  by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  the  amount  mentioned  in  the  order  of  arrest,  that  the 
defendant  will  at  all  times  render  himself  amenable  to  the  process  of  the 
court,  during  the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein,  or  that  they  will  pay  to  the  plaintiff 
the  amount  of  any  judgment  which  may  be  recovered  in  the  action. 

Legislation  8  487.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  81 
(New  York  Code,  §  187),  which  had  (1)  the  words  "stating  their  places  of  resi* 
dence  and  occupations,"  after  the  word  "sureties,"  and  (2)  the  word  "thall** 
instead  of  "will."  before  "at  all  times." 

ClUtlons.     Cal.  130/650. 

Ball.     Qnallficatlonf  of:  Post,  §S  494,  1057. 
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Snzrender  of  def endaal 

§  488.  At  any  time  before  judgment,  or  within  ten  days  thereafter,  the 
bail  may  surrender  the  defendant  in  their  exoneration;  or  he  may  sur- 
render himself  to  the  sheriff  of  the  county  where  he  was  arrested. 

Zieglilatlon  B488.  Enacted  Mareh  11,  1872;  re-enactmeDt  of  Practice  Act, 
9  82   (New  York  Code,  B  188). 

Same. 

§489.  For  the  purpose  of  surrendering;  the  defendant,  the  bail,  at  any 
time  or  place  before  they  are  finally  charged,  may  themselves  arrest,  or, 
by  a  written  authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  tb)  sheriff  to  do  so.  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon  his  own 
surrender,  the  bail  are  exonerated,  if  such  arrest,  delivery,  or  surrender 
take  place  before  the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within  ten  days  after 
judgment,  the  bail  are  finally  charged  on  their  undertaking,  and  bound  to 
pay  the  amount  of  the  judgment  within  ten  days  thereafter. 

LeglslaUon  « 489.  Enacted  March  11,  1872;  based  on  Practice  Act.  {88 
{New  York  Code,  |  189),  which  had  (1)  the  word  "him"  after  "themseWes 
aireat."  (2)  the  word  "the"  instead  of  "arrest  of,"  (8)  the  words  "shall  be" 
instead  of  "are,"  before  "exonerated."  (4)  the  word  "Provided"  instead  of  "if," 
before  "each  arrest,"  (6)  the  words  "shall  be"  instead  of  "are,"  before  "finally 
charged,"  and  (6)  the  word  "be"  before  "boufid  to  pay." 

BaO,  liow  proceeded  against. 

§490.  If  the  bail  neglect  or  refuse  to  pay  the  judgment  within  ten 
days  after  they  are  finally  charged,  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  judgment. 

Leglalation  §490.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  84 
(New  York  Code,  9  190),  as  amended  by  Stats.  1854,  Redding  ed.  p.  60,  Kerr  ed. 
p.  86,  which  had  the  word  "such"  instead  of  "the,"  before  "original  judgment." 

Bail,  hew  exonerated. 

§491.  The  bail  are  exonerated  by  the  death  of  the  defendant  or  his 
imprisonment  in  a  state  prison,  or  by  his  legal  discharge  from  the  obliga- 
tion to  render  himself  amenable  to  the  process. 

IiSgialation  fi  491.  Enacted  March  11,  1872;  based  on  Practice  Act,  fi  85 
(New  York  Code,  1 191),  which  had  the  words  "shall  also  be"  instead  of  "are," 
after  "The  baU." 

Delivery  of  vndertakiiig  to  plaintiff,  and  its  acceptance  or  rejection  by 

him. 

§492.  Within  the  time  limited  for  that  purpose,  the  sheriff  must  file 
the  order  of  arrest  in  the  office  of  the  clerk  of  the  court  in  which  the 
action  is  pending,  with  his  return  indorsed  thereon,  together  with  a  copy 
of  the  undertaking  of  the  bail.  The  original  undertaking  he  must  retain 
in  his  possession  until  filed,  as  herein  provided.  The  plaintiff,  within  ten 
days  thereafter,  may  serve  upon  the  sheriff  a  notice  that  he  does  not 
aecept  the  bail,  or  he  la  deemed  to  have  accepted  them,  and  the  sheriff  is 
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exonerated  from  liability.    If  no  notice  be  served  within  ten  days,  th« 
original  undertaking  must  be  filed  with  the  clerk  of  the  court. 

Legislation  9  492.  Enacted  Mareh  11,  1672;  based  on  Practice  Act,  186 
(New  York  Code,  9  192),  which  had  (1)  the  word  "shall"  instead  of  "nsi.** 
wherever  this  word  occurs,  and  (2)  the  words  "shall  be"  instead  of  "is"  b^for* 
'"deemed"  and  before  "exonerated." 

Notice  of  Justlflcatioii.    New  undertaking,  if  other  balL 

§493.  Within  five  days  after  the  receipt  of  notice,  the  sheriff  or  de- 
fendant may  give  to  the  plaintiff  or  his  attorney  notice  of  the  justifica- 
tion of  the  same,  or  other  bail  (specifying  the  places  of  residence  and 
occupations  of  the  latter),  before  a  judge  of  the  court  or  county  clerk, 
at  a  specified  time  and  place;  the  time  to  be  not  less  than  five  nor  more 
than  ten  days  thereafter,  except  by  consent  of  parties.  In  case  other 
bail  be  given,  there  must  be  a  new  undertaking. 

Legislation  6  493.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  i  87 
(New  Yoric  Code.  8  193).  which  had  the  word  "shall"  instead  of  "mnst."  before 
the  words  "be  a  new  undertaking."  2.  Amended  by  Code  Amdts.  1880,  p.  3, 
omitting  the  words  "or  county  judge"  after  "judge  of  the  court." 

Justification  of  ball:  See  post.  S  495. 

QnaliflcationB  of  balL 
§494.    The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or  freeholder, 
within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of  the  arrest, 
or  the  amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter, 
over  and  above  all  his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution;  but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in  amounts  less  than 
that  expressed  in  the  order,  if  the  whole  justification  be  equivalent  tA 
that  of  two  sufficient  bail. 

Legislation  S  494.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  88 
(New  York  Code.  {  194),  which  had  (1)  the  words  "shall  be"  instead  of  "are." 
in  the  introductory  paragraph,  and  (2)  also  the  words  "shall  be"  instead  of 
"must,"  in  first  line  of  subd.  2.  2.  Amended  by  Code  Amdts.  1878-74,  p.  806, 
(1)  changing,  in  subd.  1,  (a)  the  words  "shall  be"  to  "must."  and  (b)  the  word 
"county"  to  "state";  (2)  adding,  in  subd.  2,  the  word  "the"  before  "amst.*' 

Qoallfieatlons  of  ball:  Post,  ft  1057. 

Jnstiflcation  of  bail. 

§495.  For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge  or  county  clerk,  at  the  time  and  place  mentioned  in  the 
notice,  and  may  be  examined  on  oath  on  the  part  of  the  plaintiff,  touch- 
ing his  sufficiency,  in  such  manner  as  the  judge  or  clerk,  in  his  discretion, 
may  think  proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

Legislation  8  496.  Enacted  March  11,  1872;  based  on  Practtee  Act,  |  89 
(New  Tork  Code,  S  195).  which  had  (1)  the  word  "shall"  instead  of  "must," 
before  "attend"  and  before  "be  reduced,"  and  (2)  the  word  "county*  before 
"clerk,  in  his." 

Justification  before  court  commissioner:  Ante,  f  259,  subd.  8. 
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AUowaaca  of  bail. 

§  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he  must  annex  the 
examination  to  the  undertaking,  indorse  his  allowance  thereon,  and  cause 
tbem  to  be  filed,  and  the  sheriff  is  thereupon  exonerated  from  liability. 

I^glalaiion  fiOe.  Enacted  Mareh  11,  1872;  bftted  on  PraetlM  Act,  8  90 
(New  York  Code,  ft  196),  which  hmd  (1)  the  word  "shAll"  inafead  of  "mmt/* 
btfore  "aonez,"  (2)  the  word  "shall"  inatead  of  "is."  after  "sharifT/'  and  (8) 
tlM  word  "be"  before  "exonerated." 

Citatfona.     Cal.  62/544. 

Court  commluionerB.    Powers  as  to  bail:  Ante,  |  250,  snbd.  8. 

Deposit  of  money  with  BberiiT. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest.  Instead  of  giving 
baily  deposit  with  the  sheriff  the  amount  mentioned  in  the  order.  In 
ease  the  amount  of  the  bail  be  reduced,  as  provided  in  this  chapter,  the 
defendant  may  deposit  such  amount  instead  of  giving  bail.  In  either 
ease  the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit  made, 
and  the  defendant  must  be  discharged  from  custody. 

Legislation  9  497.  Enacted  Mareh  11,  1872;  bated  on  Practice  Act,  §91 
(New  York  Code,  8  197),  which  had  (1)  the  word  "shall"  instead  of  "must."  in 
both  inataneea,  and  (2)  the  words  **ont  of"  instead  of  "from,**  before  "eua- 
tody." 

Payment  of  money  into  court  by  sheriff. 

§498.  The  sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same  two  certificates  of 
such  payment,  the  one  of  which  he  shall  deliver  to  the  plaintiff's  attor- 
ney,  and  the  other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official  bond  of  the 
sheriff,  to  collect  the  sum  deposited,  as  in  other  eases  of  delinquency. 

ZieglalaUon  9  498.  Enact^ed  March  11,  1872;  based  on  Practice  Act,  fi  92 
(New  York  Code,  9  198),  which  had  (1)  the  word  "shall"  instead  of  "must,"  in 
the  Arat  line,  and  (2)  the  words  "deliver  or  transmit  to  the  plaintiff  or  his 
attomeT"  instead  of  "deliTor  to  the  plaintiffs  attorney." 

Sherlif.    Penalty  for  non-payment:  Pol.  Code,  ft  4161. 

SabBtitating  bail  for  deposit. 

§  499.  If  money  is  deposited,  as  provided  in  the  two  last  sections,  bail 
may  be  given  and  may  justify  upon  notice^  at  any  time  before  judgment; 
and  on  the  filing  of  the  undertaking  and  justification  with  the  clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 

Z«egialation  9^99.  Enacted  Mareh  11,  1872;  based  on  Practice  Act,  {93 
(New  York  (^de.  8  199),  which  had  (1)  the  word  "be"  instead  of  "is,"  in  the 
Srat  line,  and  (2)  the  words  "shall  be  refunded  by  such  clerk  to  the  defendant" 
instead  of  "maat  be  refonded  to  the  defendant." 

Money  deposited,  how  applied  or  disposed  of, 

§600.  Where  money  has  been  deposited,  if  it  remain  on  deposit  at  the 
time  of  the  recovery  of  a  judgment  in  favor  of  the  plain tiH,  the  clerk 
must,  under  the  direction  of  the  court,  apply  the  same  in  satisfaction 
tLereof ;  and  after  satisfying  the  judgment,  refund   the  surplus,  if  any, 
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to  the  defendant.  If  the  judgment  is  in  faTor  of  the  defendant,  the 
elerk  must,  under  like  direction  of  the  court,  refund  to  him  the  whole 
lum  deposited  and  remaining  unapplied. 

LeglBUtlon  9  500.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  94 
(New  York  Code,  8  200),  which  had  (1)  the  words  "shall  have"  instead  of 
"has."  in  the  first:  line,  (2)  the  word  "shall"  instead  of  "must,"  after  "tha 
clerk,"  in  both  instances.  (3)  the  word  "shall"  before  "refund,"  and  (4)  tba 
word  "be"  instead  of  "is,"  after  "If  the  judgment." 

Sheriff,  when  liable  as  bail,  and  his  discharge  from  liability. 

§501.  If,  after  being  arrested,  the  defendant  escape  or  is  rescued,  the 
sheriff  is  liable  as  bail;  but  he  may  discharge  himself  from  such  liability 
by  the  giving  [of]  bail  at  any  time  before  judgment. 

Legislation  6  601.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  95 
(New  York  Code,  S  201),  which  had  (1)  the  word  "be"  instead  of  "is."  before 
"rescued,"  (2)  the  words  "shall  himself  be"  instead  of  "is."  before  "liable  m 
bail."  and  (8)   the  words  "and  justification  of  before  "bail  at  any  time." 

Citations.     Prac.  Act:  Cal.  (5  05)  27/494. 

Bescae,  liability  of  sheriff  permitting:  See  Pol.  Code,  {§4164.  4165. 

Escape,  liability  of  sheriir  permitting:  See  Pol.  Code,  S|  4168,  4165. 

Proceedings  on  judgment  against  sheriff. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in  whole  or  in 
part,  the  same  proceedings  may  be  had  on  his  official  bond,  for  the  recov- 
ery of  the  whole  or  any  deficiency,  as  in  other  cases  of  delinquency. 

Legislation  8  602.  Enacted  March  11,  1872;  based  on  Practice  Act,  196 
(New  York  Code,  I  202),  which  had  the  word  "be"  instead  of  "is,"  in  both 
Instances. 

Motion  to  vacate  order  of  arrest  or  reduce  baiL    Affidavits  on  motion. 

§603.  A  defendant  arrested  may,  at  any  time  before  the  trial  of  the 
action,  or  if  there  be  no  trial,  before  the  entry  of  judgment,  apply  to  the 
judge  who  made  the  order,  or  the  court  in  which  the  action  is  pending, 
upon  reasonable  notice,  to  vacate  the  order  of  arrest  or  to  reduce  the 
amount  of  bail.  If  the  application  be  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  proofs,  in  addition  to  those  on  which  the  order  of 
arrest  was  made. 

Legislation  §603.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  97 
(New  York  Code.  {§204.  205).  which  had  the  words  "to  the  plain tir*  aftei 
"reasonable  notice."  2.  Amended  by  Code  Amdts.  1878-74,  p.  806,  (1)  sab- 
stituting  for  "justification  of  bail"  the  words  "trial  of  the  action,  or  if  there  be 
no  trial,  before  the  entry  of  judgment,"  and  (2)  changing  "is"  to  "be,"  after 
*1f  the  application,"  this  latter  being  a  restoration  to  the  original. 

When  the  order  vacated  or  bail  reduced. 

§604.  If^  upon  such  application,  it  appears  that  there  was  not  suffi 
cient  cause  for  the  arrest,  the  order  must  be  vacated;  or  if  it  appean 
that  the  bail  was  fixed  too  high,  the  amount  must  be  reduced. 
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XiAglilmtloB  9  604.  Enacted  March  11,  1872;  l^aaed  on  Practice  Act.  (08, 
wbieh  read:  "If  upon  such  application  it  ahall  aatiafactorily  appear  that  there 
was  not  anfBeient  cause  for  the  arrest,  the  order  shall  be  racat'ed;  or  if  it  satis- 
ftetorily  appear  that  the  bail  was  fixed  too  high,  the  amount  shall  be  reduced." 


CHAPTBB  n. 
Claim  and  Delivery  of  Personal  Property. 

i  509.  DeliTery  of  personal  property,  when  it  may  be  claimed. 

9  510.  AJBdATit  and  its  requisites. 

9  511.  Bequisition  to  sheriil  to  take  and  deliTcr  the  property. 

9  512.  Security  on  the  part  of  the  plaintiff,  and  proceedings  In  serring  the  order. 

9  518.  Exception  to  sureties  and  proceedings  thereon,  or  on  failure  to  except. 

i  514.  Defendant,  when  entitled  to  redellTery. 

9  515.  Justification  of  defendant's  sureties. 

9  516.  Qualification  of  sureties. 

i  517.  Property,  how  taken  when  concealed  in  building  or  inclosure. 

9  518.  Property,  how  kept. 

i  519.  Claim  of  property  by  third  person. 

i  520.  Notice  and  afBdavit,  when  and  where  to  be  filed. 

I  521.  Actions  on  undertakings.     [Repealed.] 

DeliTery  of  personal  property,  when  it  may  be  claimed. 

§509.  The  plaintiff  in  an  action  to  recover  the  possession  of  personal 
property  may,  at  the  time  of  issuing  the  summons,  or  at  any  time  before 
answer,  claim  the  delivery  of  such  property  to  him  as  provided  in  this 
ehapter. 

Legislation  9  509.  Enacted  March  11,  1872;  re-enactment  of  Practice  Act. 
I  90   (New  York  Code,  8  206). 

ClUtlons.      Cal.  61/97;   66/487;   88/208;  94/106;    180/263,  264. 
Judgment:  Post,  §8  627,  667. 

Verdict  In  aetlons  for  recovery  of  ipedfle  personalty:  Post,  8  627. 
Sections  made  applicable  to  jnstice's  court:  Post,  8  860. 

AffidaTit  and  its  reqnialtes, 

§510.  Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by  the 
plaintiff,  or  by  some  one  in  his  behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  entitled  to  the  possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best 
knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant 
to  a  statute;  or  seized,  under  an  execution  or  an  attachment  against  the 
property  of  the  plaintiff;  or,  if  so  seized,  that  it  ia  by  statute  exempt 
from  such  seizure; 

5.  The  actual  value  of  the  property. 

Legislation  §610.  Enscted  March  11,  1872;  based  oi  Practice  Act,  8100 
(New  York  Code,  8  207),  which  had,  (1)  in  the  introductory  paragraph,  the 
word  "ahall"  instead  of  **mnst,"   (2)  in  suhd.  1,  the  word  "lawfuUj"  before 


§511 
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"«nl9tled,"   (8)    in  rabd.  4.    (a)    the  words  "the  same*'   instead  of  "it."    befoie 
"has  not  been/*  and  (b)  the  word  "and"  aft^r  "seizure." 

CitaUons.     Cal.  58/748;  61/97;  72/881;  76/289. 

Snbd.  6.     Value,  Incorrectly  stated  In  ailLdATlt:  Ante,  |  478. 

Bequisition  to  Bheriff  to  take  and  deliver  the  property. 

§611.  The  plaintiff  or  his  attorney  may,  thereupon,  by  an  indorse- 
ment in  writing  upon  the  affidavit,  require  the  slreriff  of  the  eountj 
where  the  property  claimed  may  be,  to  take  the  same  from  the  defend- 
ant. 

Legislation  6  611.  Enacted  March  11,  1872;  re-ennctment  of  Practice  Ad; 
9  101  (New  York  Code,  S  208),  as  amended  by  Stats.  1854,  Redding  ed.  p.  60, 
Kerr  ed.  p.  86. 

CiUUoni.     Cal.  58/743;  76/289;  145/548.     Prae.  Act:  Cal.  (S  101)  7/571. 

Security  on  the  part  of  tlie  plaintiff,  and  proceedings  in  serving   tbm 

order. 

§  612.  Upon  a  receipt  of  the ,  affidavit  and  notice,  with  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties,  approved  by  the 
sheriff,  to  the  effect  that  they  are  bound  to  the  defendant  in  double  the 
value  of  the  property  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defendants,  if  return 
thereof  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  naaj 
from  any  cause  be  recovered  against  the  plaintiff,  the  sheriff  must  forth- 
with take  the  property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He 
must,  without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
notice,  and  undertaking,  by  delivering  the  same  to  him  personally,  if  be 
can  be  found,  or  to  his  agent  from  whose  possession  the  property  is 
taken;  or,  if  neither  can  be  found,  by  leaving  them  at  the  usual  place  of 
abode  of  either,  with  some  person  of  suitable  age  and  discretion,  or,  if 
neither  have  any  known  place  of  abode,  by  putting  them  in  the  nearest 
post-office,  directed  to  the  defendant. 

Legislation  §  612.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  S  lOS 
(New  York  Code,  9  200),  as  amended. by  Stats.  1854,  Redding  ed.  p.  61,  Kerr  ed. 
p.  86,  which  had  (1)  the  word  "shall"  instead  of  "must."  before  "forthwith  taka," 
and  (2)  the  words  "shall  also"  instead  of  "must,"  before  "without  delay."  S. 
Amendment  by  Stats.   1901,  p.  185;  unconstitutional:   See  note,  S  5,  ante. 

Citations.  Cal.  58/743;  76/289;  86/648;  103/810.  Prae.  Act:  Cai.  (|  lOS) 
7/571;  21/279. 

Sheriff's  duties:  Pol.  Code,  9S  4185,  4188;  and,  generally,  f(  4175-4108. 

Qualifications  of  sureties:  Ante,  9  494;  post,  9  1057. 

Beturn  of  property  to  defendant.  Verdict  for:  Post,  9  627.  Judgment  for: 
Post,  9  667. 

Dismissal  of  action.  Clerk  to  hand  undertaking  to  defendant:  Post,  S  581« 
tubd.   1. 

Officer  executing  process  most  produce  same  on  request:  Pol.  Code,  9  4169. 

Value  stated  in  affidavit  is  not  condnslTa  evidence  against  sheriff  or  rarotlM: 
Ante,  9  478. 

Exception  to  soreties  and  proceedings  thereon,  or  on  f  allore  to  except. 

§613.     The  defendant  may,  within   tveo   days   after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he 
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exeeptfl  to  tlie  sufficiency  cf  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When  the  defendant  ex- 
cepts, the  sureties  must  justify  on  notice  in  like  manner  as  upon  bail  on 
arrest;  and  the  sheriff  is  responsible  for  the  sufficiency  of  the  sureties 
until  the  objection  to  them  is  either  waived  or  until  they  justify.  If  the 
defendant  except  to  the  sureties,  he  cannot  reclaim  the  property  as  pro- 
vided in  the  next  section. 

LAgiBlation  8  618.  Enfteted  Hareh  11,  1872;  baied  on  PraotiM  Aet.  8108 
(Kew  York  Code.  8  210),  which  had  (1)  the  wordi  "shall  be"  instead  of  "is," 
before  "deemed  to  hare/'  (2)  "objection"  instead  of  "objections,"  before  "to 
them,"  (8)  "shall"  Instead  of  "mnst."  before  "justify  on  noUce."  (4)  "shall  be" 
instead  of  "is,"  before  "responsible,"  (5)  the  words  "as  aboTS  provided"  before 
"or  nntil  they  justify." 

Citations.     Cal.  72/881. 

Jnstlfleatlon  of  ivreiles:  See  ante,  88  404,  495;  post,  8  1057. 

Bef endant*  when  entitled  to  redelivery. 

§514.  At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plain- 
tiff, require  the  return  thereof,  upon  giving  to  the  sheriff  a  written 
undertsJcing,  executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may, 
for  any  cause,  be  recovered  against  the  defendant.  If  a  return  of  the 
property  be  not  so  required  within  five  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  must  be  delivered  to  the  plaintiff,  except 
as  provided  in  section  five  hundred  and  nineteen. 

Legislation  §614.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  104 
(Mew  York  Code,  8  211),  which  had  the  words  "shall  be"  instead  of  "must," 
before  "be  deliTored." 

Olttttlons.  Gal.  58/748;  65/889;  72/881;  84/55,  66;  88/206;  01/291. 
Prac  Aet:  Cal.  (8  104)  7/570;  24/149. 

QnaUflcations  of  sureties:  Ante,  88  494,  495;  post,  8  1067. 

Jnstiflcatian  of  defendant's  sureties. 

§516.  The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not 
less  than  two  or  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk,  in  the  same  manner  as  upon  bail  on  arrest;  and  upon  such 
justifieation  the  sheriff  must  deliver  the  property  to  the  defendant.  The 
sheriff  is  responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain  the  prop- 
erty until  that  time.  If  they,  or  others  in  their  place,  fail  to  justify  at 
the  time  and  place  appointed,  he  must  deliver  the  property  to  the  plain- 

tiir. 

I«esialatlon  t515.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  105 
(New  York  Code,  8  202),  which  had  (1)  the  word  "shall"  instead  of  "must,"  in 
«U  insUnces,  (2)  the  words  "shall  be"  instead  of  "is,"  before  "responsible,"  and 
(8)  the  word  "expressly"  before  "waired." 

Cttattons.     CaL  84/56;  87/848. 
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Qualification  of  snretlos. 

§  516.  The  qualification  of  sureties  must  be  such  as  are  prescribed  by 
this  code,  in  respect  to  bail  upon  an  order  of  arrest. 

LegislAtion  §616.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  106 
(New  York  Code,  S  218),  which  had  (1)  the  worda  "and  their  justification  ahair 
instead  of  "must,"  after  "sureties,*'  this  change  accounting  for  "qualifiea> 
tion  ...  are"  of  the  present  section,  and  (2)  the  word  "act"  instead  of 
"code." 

Snretias.     Qnallflcatioiis  of:  Post,  9  1067;  ante,  fi(  494,  495. 

Property,  how  taken  when  concealed  in  building  or  Inclosurst, 

§  517.  If  the  property,  or  any  part  thereof,  be  concealed  in  a  building 
or  inclosure,  the  sheriff  must  publicly  demand  its  delivery.  If  it  be  not 
delivered,  he  must  cause  the  building  or  inclosure  to  be  broken  open, 
and  take  the  property  into  his  possession;  and,  if  necessary,  he  may  eall 
to  his  aid  the  power  of  his  county. 

Legislation  8  517.  Enacted  March  11,  1872;  based  on  Practice  Act;  §  107 
(New  York  (}ode,  §  214),  which  had  the  word  "shall"  instead  of  "must,"  in  both 
instances. 

Duties  of  sherllT:  See  Pol.  Coda,  i§  4175  et  aeq. 

Property,  how  kept. 

§518.  When  the  sheriff  has  taken  property,  as  in  this  chapter  pro- 
vided, he  must  keep  it  in  a  secure  place,  and  deliver  it  to  the  party  en- 
titled thereto,  upon  receiving  his  fees  for  taking  and  his  necessary 
expenses  for  keeping  the  same. 

Legislation  §618.  Enacted  March  11,  1872;  based  on  Practice  Act,  I  108 
(New  York  Code.  8  215),  which  had  (1)  the  words  "shall  haye"  instead  of  "haa.** 
after  "sheriff."  (2)  the  word  "shall"  instead  of  "must,"  before  "keep,"  and  (8) 
the  word  "lawful"  before  "fees  for  taking." 

Claim  of  property  by  third  person. 

§  619.  If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of  his  title 
thereto,  or  right  to  the  possession  thereof,  stating  the  grounds  of  such 
title  or  right,  and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff,  unless  the  plain- 
tiff, on  demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking  by  two  sufficient  sureties;  and  no  claim  to 
such  property  by  any  other  person  than  the  defendant  or  his  agent  is 
valid  against  the  sheriff  unless  so  made. 

Legislation  8  519.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  109 
(New  York  Code.  8  216),  which  had  (1)  no  "the"  before  "possession  thereof," 
(2)  the  words  "shall  not  be"  instead  of  "is  not,"  before  "bound  to  keep."  (8) 
after  the  words  "sufficient  sureties,"  the  clause,  "accompanied  by  their  affidavits, 
that  they  are  each  worth  double  the  value  of  tbe  property  as  specified  in  the 
affidavit  of  the  plaintiff,  over  and  above  their  debts  and  liabilitfea,  exclusive  of 
property  exempt  from  execution,  and  are  freeholdera,  or  householders  in  the 
county";  and  (4)  the  words  "ahall  be"  instead  of  "ia,"  before  "valid againat." 
2.  Amendment  by  Stats.  1901,  p.  136;  nneonatitutional :  See  note,  S  5,  aat** 

dUUona.     Cal.  72/331. 
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Wetlce  and  affidavit^  wben  and  wliere  to  be  filed. 

§520.  The  sheriff  mast  file  the  notice,  undertaking,  and  affidavit, 
'with  hia  proceedings  thereon,  with  the  clerk  of  the  court  in  which  the 
action  ia  pending,  within  twenty  days  after  taking  the  property  men- 
tioned therein. 

XiesislatiOB  §620.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  1110 
(New  York  Code,  §  217),  aa  amended  by  State.  1854,  Redding  ed.  p.  61,  Kerr  ed. 
p.  87.  which  had  the  word  "thair*  inatead  of  *'mQtt,"  after  "sheriff." 

OiUtlona.     Cal.   101/815;    180/268. 

§521.     [Belated  to  actions  on  undertakings.    Repealed.] 

LeslaUtion  8  621.     1.  Enacted  March  11,  1872.     2.  Bepealad  hy  Coda  Amdts. 
1878-74,  p.  806. 

CHAPTEB  IIL 

Injimctioii. 

I  525.  InJnBctloB,  what  la,  and  who  may  frant  it. 

I  526.  Whan  it  may  be  granted. 

I  526a.  Actiona  by  taxpayera  to  enjoin  illegal  ezpenditore  or  waste  by  public  offlcera. 

I  527.  At  what  time  it  may  ba  granted,  and  what  ia  required  to  obtain  it. 

I  528.  Injunction  after  answer. 

I  529.  Security  upon  injunction. 

i  530.  Order  to  ahow  causa  why  injunction  should  not  be  grantfed. 

I  531.  Injunction  to  auapand  bualness  of  a  corporation,  how  and  by  whom  granted. 

I  582.  Motion  to  Taeate  or  modify  injunction.     Bond  on  modification. 

I  588.  Whan  to  be  Taeated  or  modified. 

Injunction,  what  ia,  and  who  may  grant  It. 

§625.  An  injunction  is  a  writ  or  order  requiring  a  person  to  refrain 
from  a  particular  act.  It  may  be  granted  by  the  court  in  which  the 
action  la  brought,  or  by  a  judge  thereof;  and  when  granted  by  a  judge, 
it  may  be  enforced  aa  an  order  of  the  court. 

Itffislatioa  8  626.  1.  Enacted  March  11,  1872;  based  on  Practice  Act.  fi  lH 
(New  York  Code,  f  218),  which  had  (1)  the  words  "The  order  or  writ"  instead 
of  *1t,*'  before  "may  be  granted,"  and  (2)  did  not  hatre  the  word  "it"  before 
"may  be  enforced."  2.  Amended  by  Code  Amdts.  1880,  p.  8,  (1)  omitting  the  words 
"or  by  a  county  judge"  after  "judge  thereof,"  and  (2)  changing  the  word  "the" 
to  "an,"  before  "order."  8.  Amendment  by  State.  1001,  p.  136;  unconstitu- 
tional: See  note,  |  6,  ante.  4.  Amended  by  State.  1907,  p.  840,  changing  the 
word  **made"  to  "granted."  before  "by  a  judge." 

CiUttons.     Cal.  81/150;  186/121;  146/32.     Prac.  Act:  Cal.  (fi  111)  38/889. 

Injnnctiott.  Diaobedienca  to.  Is  contempt:  Post,  H  1209,  1210.  Limitations, 
how  affected  by:  Ante,  I  356.  Proceedings  to  obtain:  Post,  (S  527-531.  Vacat- 
ing or  modifying:  Ante,  SI  582,  683. 

Baal  necessary  to  writ:  Ante,  §  158.  subd.  1. 

Conrts  and  jndges.  Power  to  grant  injunction.  On  any  day:  Ante,  19  76, 
184.  At  chambers:  Ante,  1 166.  Court  commlssioneri  not  empowered  to  Issna: 
Ante,  I  259,  aubd.  1. 

When  it  suiy  be  granted. 
§526,    An  injunction  may  be  granted  in  the  following  cases: 
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1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  re- 
straining the  commission  or  continuance  of  the  act  complained  of,  either 
for  a  limited  period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavits  that  the  commission 
or  continuance  of  some  act  during  the  litigation  would  produce  waste,  or 
great  or  irreparable  injury,  to  a  party  to  the  action; 

3.  When  it  appears,  during  the  litigation,  that  a  party  to  the  action 
is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to 
be  done,  some  act  in  violation  of  the  rights  of  another  party  to  the  ac- 
tion respecting  the  subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual; 

4.  When  pecuniary  compensation  would  not  afford  adequate  relief; 

5.  Where  it  would  be  extremely  difficult  to  ascertain  the  amount  of 
compensation  which  would  afford  adequate  relief; 

6.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity  of  judi- 
cial proceedings; 

7.  Where  the  obligation  arises  from  a  trust. 
An  injunction  cannot  be  granted: 

1.  To  stay  a  judicial  proceeding  pending  at  the  commencement  of  the 
action  in  which  the  injunction  is  demanded,  unless  such  restraint  is  neces- 
sary to  prevent  a  multiplicity  of  such  proceedings; 

2.  To  stay  proceedings  in  a  court  of  the  United  States; 

3.  To  stay  proceedings  in  another  state  upon  a  judgment  of  a  court  of 
that  state; 

4.  To  prevent  the  execution  of  a  public  statute  by  officers  of  the  law 
for  the  public  benefit; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of  which 
would  not  be  specifically  enforced; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a  lawful 
manner,  by  the  person  in  possession; 

7.  To  prevent  a  legislative  act  by  a  municipal  corporation* 

Legislation  |  626.  1.  Enacted  March  11,  1872;  based  on  Praetltea  Aei.  S  112 
(New  York  Code,  9  219),  which  read:  "An  injunction  may  ha  granted  in  the 
following  cases:  1.  When  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  snch  relief,  or  any  part  thereof,  eousista  in 
restraining  the  commission  or  continuance  of  the  act  complained  of,  either  for  a 
limited  period  or  perpetually;  2.  When  it  shall  appear  by  the  complaint  or  alll' 
davit  that  the  commission  or  continuance  of  some  act  during  the  litigation  would 
produce  great  or  irreparable  injury  to  the  plaintiff;  8.  When  it  shall  appear  dur- 
ing the  litigation  that  the  defendant  is  doing,  or  threatens,  or  is  about  to  do,  cr 
Is  procuring  or  suffering  to  be  done,  some  act  in  Tiolation  of  the  plaintiff's  rights, 
respecting  the  subject  of  the  action,  and  tending  to  render  the  judgment  ineffect- 
ual." When  enacted  in  1872,  (1)  in  subds.  1,  2,  8,  the  words  * 'shall  appear** 
were  changed  to  "appears,"  and  (2)  in  subd.  2,  the  word  ''waste"  was  added 
after  "produce."  2.  Amendment  by  Stats.  1901,  p.  186;  unconstitutional:  Sea 
note,  8  5,  ante.  8.  Amended  by  Stats.  1907,  p.  841;  the  code  commissioner 
saying.  "Subdivisions  2  and  8  have  been  amended  so  as  to  permit  the  applica* 
tion  for  an  injunction  to  be  made  by  parties  to  the  action  other  than  plaintiff, 
and  the  provisions  of  8S  3422  and  3423  of  the  Civil  Code  have  been  added  to 
the  seetioA." 
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ClUtlons.  dl.  59/780;  64/479;  118/276;  114/135;  196/122;  (lubd.  2) 
118/289. 

Wlien  granted  generally:  CIt.  Code,  S5  8422  et  leq. 

Where  obligation  arises  from  trust:  Civ.  Code,  {  8422. 

Illegal  payments  by  connty,  enjoining:  See  Pol.  Code,  I  4005b. 

Enjoining  nuisance:  Post,  I  731. 

Trade-mark.     Use  of,  enjoined:  Pol.  Code,  (  8199. 

Mortgage.  Injunction  to  restrain  party  in  possession  from  waste  during  fore- 
doeure  suit:  Post,  5  745. 

IMsobeylng  order  or  process^  contempt,  etc.:  Post,  i§  1209,  1210. 

•HJonsplracy."  Bestrainlng  orders  and  injunctions.  An  act  to  limit  the  mean* 
lug  of  the  word  "conspiracy,"  and  the  use  of  restraining  orders  and  injunctions  in 
disputes  between  employer  and  employee,  was  approved  by  Stats.  1903,  p.  289. 
See  this  act  in  Pen.  Code,  Appendix,  tit.  "Conspiracy." 

Restraining  injurious  acts  of  executors,  pending  proceeding  to  prove  lost  or 
destroyed  viU:   See  post,  {  1341. 

Actions  by  taxpayers  to  enjoin  Illegal  ezpendltare  or  waste  by  pabUc 

offlcenk 

§5263^  An  action  to  obtain  a  judgment,  restraining  and  preventing 
any  illegal  expenditure  of,  waste  of,  or  injury  to,  the  estate,  funds,  or  other 
property  of  a  county,  town,  city  or  city  and  county  of  the  state,  may 
be  maintained  against  any  officer  thereof,  or  any  agent,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen  resident  therein,  or  by  a  cor- 
poration, who  is  assessed  for  and  is  liable  to  pay,  or,  within  one  year 
before  the  commencement  of  the  action,  has  paid,  a  tax  therein.  This 
section  does  not  affect  any  right  of  action  in  favor  of  a  county,  city, 
town,  or  city  and  county,  or  any  public  officer. 

Legislation  g  526a.    Added  by  Stats.  1909,  p.  578. 

At  what  time  it  may  be  granted,  and  what  is  required  to  obtain  it. 

§527.  An  injunction  may  be  granted  at  any  time  before  judgment 
upon  a  verified  complaint,  or  upon  affidavits,  if  the  complaint  in  the  one 
ease,  or  the  affidavits  in  the  other,  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  complaint  or  of  the  affidavits,  upon 
which  the  injunction  was  granted,  must,  if  not  previously  served,  be 
served  therewith.  No  injunction  granted  prior  to  the  trial  of  the  cause 
shall  continue  in  force  longer  than  twelve  months,  after  answer  filed, 
except  by  consent  of  the  parties,  unless  the  cause  has  been  set  for  trial 
upon  its  merits,  or  unless  the  party  in  whose  favor  it  was  granted  has 
sought  to  have  the  cause  so  sot  for  trial,  and  the  failure  to  set  it  has 
not  been  due  to  his  fault. 

Iieglalation  §527.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
S  118  (New  York  Code,  |  220),  which  read:  "The  injunction  may  be  grnnted  at 
the  time  of  issuing  the  summons  upon  the  complaint;  and  at  any  time  afterwards, 
before  judgment,  upon  affidavits.  The  complaint  in  the  one  case,  and  the  aflli- 
darits  in  the  other,  shall  show  satisfactorily  that  sufficient  grounds  exist  therefor. 
No  injunction  shall  be  granted  on  the  complaint,  unless  it  be  verified  by  the  oath 
of  fhe  plaintiff,  or  some  one  in  his  behalf,  that  he  the  person  making  tho  oath 
haa  read  the  complaint,  or  heard  the  complaint  read,  and  knows  the  contents 
thereof,  and  the  same  is  true  of  his  own  knowledge,  except  the  matters  therein 
staled  on  lAfonnation  and  belief,  and  that  as  to  those  mattera  he  believes  it  to  be 
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tm*.     When  sranted  on  the  eomplainl,  a  copy  of  the  complaint  and  TerifleatioB 

attached  shaU  be  served  with  the  injunction;  when  (ranted  upon  affidarit,  a  copy 
of  the  affidavit  shall  be  served  with  the  injunction.*'  When  enacted  in  1872.  (1> 
the  word  "shall"  was  changed  to  "must,"  before  "show  satisfactorily";  (2)  the 
sentence  beginning  "No  injunction  shall"  and  ending  "to  be  true"  was  changed 
to  read,  "No  injunction  can  bo  granted  on  the  complaint  unless  it  is  verified" ; 
(8)  in  the  sentence  beginning  "When  granted,"  the  word  "shall"  was  changed  to 
"must,"  in  both  instances.  2.  Amended  by  Stats.  1895,  p.  51,  (1)  changins 
"afterwards"  to  "afterward,"  and  (2)  adding,  at  the  end  of  the  section,  the  a«ii- 
tenoe,  "No  injunction  granted  prior  to  the  actual  trial  of  the  cause  wherein  it  ia 
granted  shall  continue  in  force  for  a  longer  period  than  twelve  months  from  the 
time  such  injunction  was  granted,  except  by  consent  of  the  parties,  or  unless  the 
cause  be  set  for  trial  upon  its  merits."  8.  Amendment  by  Stats.  1901,  p.  137: 
unconstitutional:  See  note,  S  5,  ante.  4.  Amended  by  Stats.  1907,  p.  841 ;  the  coda 
eommissioner  saying,  "The  amendment  permits  the  issuing  of  the  injunction  upon 
a  verified  complaint  at  any  time  before  judgment,  instead  of  restricting  the  time 
to  the  issuing  of  the  summons,  and  also  permits  the  injunction  to  remain  In  forea 
for  a  longer  period  than  twelve  months,  if,  within  that  time,  the  party  in  whosa 
favor  it  is  granted  seeks  to  have  the  cause  set  for  trial,  and  the  failure  to  set 
it  was  not  due  to  his  fault." 

Oitatiou.  Oal.  129/61;  182/825;  148/144,  630.  App.  6/216,  217.  Prme. 
Act:  Oal.   (9  118)   19/84;  20/82;  85/58,  59. 

Oomplaint.     Veriflcawon  of:  Ante,  §  446. 

Servlca  by  iheriff:  See  SheriiTs  Duties,  Pol.  Oode,  i§  4157  at  seq. 

Injunction  after  answer. 

§628.  An  injunction  cannot  be  allowed  after  the  defendant  hat  an- 
swered, unless  upon  notice,  or  upon  an  order  to  show  cause;  but  in  such 
case  the  defendant  may  be  restrained  until  the  decision  of  the  court  or 
judge  granting  or  refusing  the  injunction. 

Legislation  fi  528.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  li4 
(New  York  Code.  S  221),  which  had,  in  the  first  Una,  the  words  "shall  not" 
instead  of  "cannot." 

OlUtioBS.     Cal.  146/88. 

Security  upon  Injunction. 

§629.  On  granting  an  injunction,  the  eourt  or  judge  must  require, 
except  when  it  is  granted  on  the  application  of  the  people  of  the  state,  a 
eounty,  or  a  municipal  corporation,  or  a  wife  against  her  husband,  a 
written  undertaking  on  the  part  of  the  applicant,  with  sufficient  anre- 
ties,  to  the  effect  that  he  will  pay  to  the  party  enjoined  such  damages, 
not  exceeding  an  amount  to  be  specified,  as  such  party  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the  applicant 
was  not  entitled  thereto.  Within  five  days  after  the  service  of  the  In- 
junction, the  person  enjoined  may  except  to  the  sufficiency  of  the  sure- 
ties, and  unless  within  five  days  thereafter,  upon  notice  of  not  less  than 
two  days  to  the  person  enjoined,  such  sureties,  or  others  in  their  place, 
justify  before  a  judge  of  the  court  or  county  clerk  at  a  time  and  place 
designated  in  such  notice,  the  order  granting  the  injunction  must  be  dis- 
solved. 

IiCgislatlon  §  629.  1.  Enacted  March  11,  1872;  based  on  Praetioe  Act,  1 116 
(New  York  Code,  fi  222),  which  read:  "On  granting  an  injunction,  the  court  or 
judge  shall  require,  except  where  the  people  of  the  state  arc  a  party  plaintifl!,  a 
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written  iind4»rtak!nff,  on  the  part  of  the  plaintiff,  wltk  anffietent  anretlea,  to  the 
effect  that  the  plaintiff  will  pay  to  the  party  enjoined  such  damagea,  not  ezeeed- 
inff  an  amount  to  be  apecified,  aa  aneh  party  may  auatain  by  reaaon  of  the 
injunction,  if  the  court  Anally  decide  that  the  plaintiff  waa  not  entitled  thereto." 
When  enacted  in  1872,  the  word  "aha^r'  waa  changed  to  "muat,"  in  ftrat  line. 
2.  Amended  by  Code  Amdta.  1878-74,  p.  405,  (1)  changing,  in  firat  line,  the 
word  'Vhere"  to  "when,"  and  (2)  adding  at  end  of  aection,  after  "entitled 
thereto, '  *  two  aenteneea,  which  read :  '  'Within  five  daya  after  the  tiling  of  the  under- 
taking required  the  defendant  may  except  to  the  sufflcieney  of  the  auretiea;  if  he 
faila  to  do  ao  he  ia  deemed  t'o  have  waived  all  objeetiona  to  them.  When  excepted 
to.  the  plaintiff'a  auretiea,  upon  notice  to  the  defendant  of  not  leaa  than  two  nor 
more  than  Hve  daya,  muat  juatify  before  a  judge  or  county  clerk  in  the  aame 
manner  aa  upon  bail  on  arrest;  and  upon  failure  to  justify,  or  if  othera  in 
their  place  fail  to  justify  at  the  time  and  place  appointed,  the  order  granting  an 
injunction  shall  be  diasolred."  8.  Amended  by  Code  Amdts.  1880,  p.  62,  (1) 
omitting  the  word  "are"  after  "people  of  the  atate,"  and  inserting  in  lieu  thereof 
the  worda  "a  county,  or  municipal  corporation,  or  a  married  woman  in  a  auit 
againat  her  huaband  ia";  and  (2)  substituting  the  words  "service  of  the  injunc- 
tion" for  "filing  of  the  undertaking  required,"  in  aentenee  beginning  "Within  five 
daya."  4.  Amendment  by  Stats.  1^01,  p.  137;  unconstitutional:  Bee  note,  9  5,  ante. 
5.  Amended  by  State.  1907,  p.  842;  the  code  commissioner  saying,  "The  amend- 
menta  to  this  section  were  rendered  necessary  by  the  amendments  made  to  aubds. 
9  and  8  of  S  526." 

Ottattons.     Cal.  54/88;  64/626;  77/485;  92/147;  97/648;  146/82. 

Undertaking  deUTered  to  defendant  on  dlamisial:  Post,  (581,  subd.  1. 

SBrettet.  QaaUflcatlons  of:  Ante,  §  494;  post,  fi  1057.  JnstilleaUon  of:  Ante^ 
1495. 

Conrt  commissionera.  Power  to  take  bondi  and  nndertaklngf,  examine  iiix«- 
tiM»  ete.:  Ante,  9  259,  anbd.  8. 

Older  to  show  eanae  why  injunction  ^onld  not  be  granted. 

§530.  If  the  court  or  judge  deem  it  proper  that  the  person,  sought  to 
be  enjoined,  should  be  heard  before  granting  the  injunction,  an  order 
may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted,  and  the  defendant  may,  in 
the  mean  time,  be  restrained.  In  all  actions  which  may  be  hereafter 
brought  when  an  injunction  or  restraining  order  may  be  applied  for  to 
prevent  the  diversion,  diminution  or  increase  of  the  flow  of  water  in  its 
natural  channels,  to  the  ordinary  flow  to  which  the  plaintiff  claims  to 
be  entitled,  the  court  shall  first  require  due  notice  of  the  application 
to  be  served  upon  the  defendant,  and  upon  the  hearing  thereof,  if  it 
be  made  to  appear  to  the  conrt  that  plaintiff  is  entitled  to  the  injunc- 
tion, but  that  the  issuance  thereof  pending  the  litigation  will  entail 
great  damage  upon  defendant,  and  that  plaintiff  will  not  be  greatly  dam- 
aged by  the  acts  complained  of  pending  the  litigation  and  can  be  fully 
compensated  for  such  damages  as  he  may  suffer,  the  court  may  refuse 
the  injnnetion  upon  the  defendant  giving  a  bond  such  as  is  provided  for 
in  section  five  hundred  and  thirty-two;  and  upon  the  trial  the  same  pro- 
eeedingB  shall  be  had,  and  with  the  same  effect  as  in  said  section  pro- 
vided. 

Iiagifllation  f  680.     1.  Enacted   March    11,    1872;    re-enactment   of   Practice 
▲ai;  i  116  (New  York  Code,  S  228),  which  read:  "If  the  court  or  judge  deem  it 
Code  dr.  Proc. — 18 
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yroper  that  the  defendant,  or  anj  of  eeTeral  defendant!,  ihould  be  heard  before 
granting  the  injunction,  an  order  may  be  made  requiring  canee  to  be  ihown,  at  a 
■peeifled  time  and  place,  why  the  injunction  ahould  not  be  granted;  and  the 
defendant  may,  in  the  mean  time,  be  reatrained."  2.  Amended  by  StaU.  1887. 
p.  240,  adding  the  following  at  the  end  of  the  aeetion:  "In  all  aetiona  pending  or 
which  may  be  hereafter  brought,  whed  an  injunction  or  restraining  order  haa 
been  or  may  be  granted,  or  applied  for,  to  prevent  the  diTorsion  pending  the  liti- 
gation, of  water  need  or  to  be  used  for  irrigation  or  domestic  purpoeea  only,  if  It 
be  made  to  appear  to  the  court  that  the  plaintiff  is  entitled  to  the  injunction,  bnt 
that  the  issuance  thereof  pending  the  litigation  will  entail  great  damage  upon  tha 
defendant,  and  that  plaintiff  can  be  fully  compensated  for  such  damagea  aa  ho 
may  suffer,  the  court  may  refuse  the  injunction  upon  the  defendant  giving  •  bond, 
such  as  is  provided  for  in  section  five  hundred  and  thirty-lfwo;  and  upon  the  trial 
the  same  proceedings  shall  be  had,  and  with  the  same  effect,  as  in  said  aeetion 
provided.*'  8.  Amendment  by  Stats.  1901,  p.  187;  unoonstitutional :  See  note,  S  5. 
ante.  4.  Amended  by  Stats.  1907,  p.  842;  the  code  commissioner  saying,  "The 
section  is  amended  to  conform  to  the  amendments  made  to  subds.  2  and  8  of 
S  526.  Also,  the  words  'diversion,  diminution  or  increase  of  the  fiow  of  water  in 
its  natural  channels,  to  the  ordinary  flow  to  which  the  plaintiff  elaima  to  b« 
entitled,  the  court  shall  first  require  due  notice  of  the  application  to  be  terred 
upon  the  defendant,  and  upon  the  hearing  thereof,*  have  been  substituted  for  tlia 
words  'diversion  [,]  pending  the  litigation,  of  water  used  or  to  be  used  for  irriga- 
tion or  domestic  purposes  only.'  The  latter  amendment  was  offered  and  adoptad 
upon  the  floor  of  the  assembly  on  March  4,  1907,  and  was  a  member's  amend- 
ment." 

OiUtiona.  Cal.  64/207;  70/80;  78/441;  101/818;  110/438;  146/88.  Prae. 
Aet:  Cal.  (i  116)  15/109. 

Injunction  to  suspend  business  of  a  corporation,  bow  and  by  wbont 

granted. 

§531.  An  injunction  to  suspend  the  general  and  ordinary  business  of 
a  corporation  cannot  be  granted  without  due  notice  of  the  application 
therefor  to  the  proper  officers  or  managing  agent  of  the  corporation,  ex- 
cept when  the  people  of  this  state  are  a  party  to  tbe  proceeding. 

Legislation  fi  581.  1.  Enacted  March  11.  1872;  based  on  Practice  Aet,  1 117 
(New  York  Code,  8  224),  as  amended  by  Stata.  1865-66,  p.  708,  which  read: 
"An  injunction  to  suspend  the  general  and  ordinary  business  of  a  corooration 
shall  not  be  granted  except  by  the  court  or  a  Judge  thereof;  nor  shall  it  be 
granted  without  due  notice  of  the  application  therefor  to  the  proper  officers  or 
managing  agent  of  the  corporation,  except  when  the  people  of  this  stat'e  are  a 
party  to  the  proceeding."  When  enacted  in  1872,  (1)  the  words  "shall  not" 
were  changed  to  "cannot,"  after  "corporation,"  and  (2)  the  word  "shall"  was 
changed  to  "can,**  before  the  words  "it  be  granted."  2.  Amendment  by  Suta. 
1901.  p.  188 :  unconstitutional:  See  note,  fi  5.  ante.  8.  Amended  by  Stots.  1907,  p. 
842;  the  code  commissioner  saying,  "The  words  'except  by  the  eourt  or  a  judge 
thereof;  nor  can  it  be  granted'  are  omitted,    as  entirely  superfluous." 

CiUtioni.     Oal.  66/189;  66/163,  814;  110/145. 

Motion  to  vacate  or  modify  Injunction.    Bond  on  modifleation. 

§632.  If  an  injunction  is  granted  without  notice  to  the  person  en- 
joined, he  may  apply,  upon  reasonable  notice  to  the  judge  who  granted 
the  injunction,  or  to  the  court  in  which  the  action  was  brought,  to  dis* 
solve  or  modify  the  same.  The  application  may  be  made  upon  the  com- 
plaint or  the  affidavit  on  which  tbe  injunction  was  granted,  or  upon  affi- 
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davit  on  the  part  of  the  person  enjoined,  with  or  without  the  answer. 
If  the  application  is  made  upon  affidavits  on  the  part  of  the  person  en- 
joined, but  not  otherwise,  the  person  against  whom  the  application  is 
made  may  oppose  the  same  by  affidavits  or  other  evidence  m  addition 
to  that  on  which  the  injunction  was  granted.    In  all  actions  pending, 
or  which  may  hereafter  be  brought,  wherein  an  injunction  or  restraining 
order  has  been  or  may  be  granted  or  applied  for,  to  prevent  the  diver- 
sion, pending  the  litigation,  of  water  used,  or  to  be  used,  for  irrigation 
or  domestic  purposes  only,  if  it  be  made  to  appear  to  the  court  that 
great  damage  will  be  suffered  by  the  person  enjoined,  in  case  the  injunc- 
tion is  continued,  and  that  the  person  in  whose  behalf  it  issued  can  be 
fully  compensated  for  any  damages  he  may  suffer  by  reason  of  the  con- 
tinuance of  the  acts  enjoined  during  the  pendency  of  the  litigation,  the 
court  in  its  discretion,  may  dissolve  or  modify  the  injunction,  upon  the 
person  enjoined  giving  a  bond  with  sureties  to  be  approved  by  the  judge, 
and  in  such  amount  as  may  be  fixed  by  the  court  or  judge,  conditioned 
that  such  enjoined  person  will  pay  all  damages  which  the  person  in 
whose  behalf  the  injunction  issued  may  suffer  by  reason  of  the  con- 
tinuance,  during  the  litigation,  of  the  acts  complained  of.     Upon  the 
trial  the  amount  of  such  damages  must  be  ascertained,  and  in  case  judg- 
ment is  rendered  for  the  person  in  whose  behalf  the  injunction  was 
granted,  the  amount  fixed  as  such  damages  must  be  included  in  the  judg- 
ment, together  with  reasonable  attorney's  fees.    In  any  suit  brought  on 
the  bond,  the  amount  of  such  damages  as  fixed  in  said  judgment  is  con- 
duaive  on  the  sureties. 

legislation  f  632.  1.  Enacted  March  11,  1872 ;  re-enaetinenf  of  Practice  Act, 
I  118  (New  York  Oode,  S  225),  which  read:  "If  an  injunction  be  granted  without 
BOtiea,  the  defendant  at  any  time  before  the  trial  may  apply  upon  reasonable 
notice  to  the  judge  who  granted  the  injunction,  or  to  fhe  court  in  which  the 
action  is  brought,  to  diaaolve  or  modify  the  lame.  The  application  may  be  made 
upon  the  complaint  and  the  affidavit  on  which  the  injunction  waa  granted,  or  upon 
affidavit  on  the  part  of  the  defendant,  with  or  without  the  answer.  If  the  appli- 
cation be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  tame  by  affidavits,  or  other  evidence,  in  addition  to 
those  on  which  the  injunction  was  grant'ed."  2.  Amended  by  Stats.  1887,  p.  241, 
(1)  adding  a  comma  after  the  word  "notice,"  before  "to  the  judge,"  and  (2) 
adding,  at  the  end  of  the  section,  the  following:  "In  all  actions  pending,  or  which 
may  be  hereafter  brought,  when  an  injunction  or  restraining  order  has  been  or 
may  be  granted  or  applied  for,  to  prevent  the  diversion,  pending  the  litigation, 
of  water  used  or  to  be  used  for  irrigation  or  domestic  purposes  only,  if  it  be  made 
to  appear  to  the  court  that  great  damage  will  be  suffered  by  the  defendant  in 
eaae  the  injunction  is  continued,  and  that  the  plaintiff  can  be  fully  compensated 
for  any  damages  he  may  suffer  by  reason  of  the  continuance  of  the  acts  of  the 
defendant  during  the  pendency  of  tlve  litigation,  the  court,  in  its  discretion,  may 
diaaolve  or  modify  the  injunction,  upon  the  defendant  giving  a  bond,  with  sure- 
ties to  be  approved  by  the  judge,  and  in  such  amount  as  may  be  fixed  by  the 
oourt  or  judge,  conditioned  that  the  defendant  will  pay  all  damages  which  the 
plaintiff  may  suffer  by  reason  of  the  continuance  during  the  litigation  of  the  acts 
eomplained  of.  Upon  the  trial  the  amount  of  such  damages  shall  be  ascertained, 
and  in  eaae  judgment  is  rendered  for  the  plaintiff,  the  amount  fixed  as  such  dam- 
ages shall  be  included  in  the  judgment,  together  with  reasonable  attorneys'  fees. 
Upon  a  suit  brought  on  the  bond  the  amount  of  damagea  as  fixed  in  said  judgment 
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■hftll  b«  eonelnslTt  upon  the  inreties.'*  8.  Amendment  by  Stati.  1001,  p.  1S8; 
ttneonetitutionsl:  See  note,  fi  5,  ante.  4.  Amended  by  State.  1907,  p.  842;  tiie  code 
eommissioner,  in  a  note,  saying,  "See  first  portion  of  note  to  9  580." 

Citations.  Oal.  72/271,  275;  183/837;  184/877;  147/724;  148/144;  150/ 
288.  App.  2/544.  Prae.  Act:  CaL  (S  118)  12/448;  16/85;  88/890.  891;  84/ 
84;  85/58,  59. 

Vacating  orden  made  cut  of  court:  Post,  8  087. 

When  to  be  vacated  or  modilled. 

§533.  If  upon  such  application  it  satisfactorily  appear  tbat  there  ia 
not  sufficient  ground  for  the  injunction,  it  must  be  dissolved;  or  if  it 
satisfactorily  appear  that  the  extent  of  the  injunction  i8  too  great,  it 
must  be  modified. 

Legislation  §638.     Enacted  March  11,  1872;  based  on  Practice  Act,   I  119, 
which  had  the  word  "shall"  instead  of  "must,"  In  both  instances. 
Oitaaons.    Oal.  108/644. 

CHAPTER  IV. 
Attachment* 

687.  Attachment,  when  and  In  what  cases  may  issue. 

688.  Affidarit  for  attachment,  what  to  contain. 

689.  Undertaking  on  attachment.     Exceptions  to  sureties. 
540.  Writ,  to  whom  directed  and  what  to  state. 

641.  Shares  of  stock  and  debts  due  defendant,  how  attached  and  disposed  of. 

542.  How  real  and  personal  property  shall  be  attached. 

642a.  Lien  of  attachment. 

648.  Attorney  to  give  written  instructions  to  sheriff  what  to  attach. 

644.  Garnishment,  when  garnishee  liable  to  plaintiff. 

645.  Citation  to  garnishee  to  appear  before  a  court  or  Judge. 

646.  Inventory,  how  made.     Party  refusing  to  give  memorandum  may  be  eom- 
polled  to  pay  costs. 

647.  Perishable  property,  how  sold.     Accounts  without  suit  to  be  collected. 

648.  Property  attached  may  be  sold  as  under  execution,  if  the  interests  of  the 
parties  require. 

549.  When  property  claimed  by  a  third  party,  how  tried. 

660.  If  plaintiff  obtains  judgment,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 

552.  When  suits  may  be  commenced  on  the  undertaking. 
658.  If  defendant  recovers  judgment,  what  the  sheriff  is  to  deliver. 
654.  Proceedings  to  release  attachments. 
556.  Attachment,  in  what  cases  it  may  be  released  and  upon  what  terms. 

666.  When   a  motion  to  discharge   attachment  may  be   made,   and  upon  what 
grounds. 

667.  When  motion  made  on  affidavit;  it  may  be  opposed  by  affidavit. 
658.  When  writ  must  be  discharged. 
669.  When  writ  to  be  returned. 
660.  Belease  of  real  property  from  attachment. 

Attachment,  when  and  in  what  cases  may  issue. 

§537.  The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  anj 
time  afterward,  may  have  the  property  of  the  defendant  attached,  as 
security  for  the  satisfaction  of  any  judgment  that  may  be  recovered. 
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onlaflB  the  defendant  give  seenrity  to  pay  sueli  ]adgment|  as  in  tUa  chap- 
ter proTided,  in  the  following  eases: 

1.  In  an  action  npon  a  contract,  express  or  implied,  for  the  direct  pay- 
ment of  money,  where  the  contract  la  made  or  is  payable  in  this  state, 
and  ia  not  secured  by  any  mortgage  or  lien  npon  real  or  personal  prop- 
erty, or  any  pledge  of  personal  property,  or,  if  originally  so  secured,  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom  the 
securi^  was  giyen,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against  a  defend- 
ant not  residing  in  this  state. 

3.  In  an  action  against  a  defendant,  not  residing  in  this  state,  to  re- 
cover a  sum  of  money  as  damages,  arising  from  an  injury  to  property  in 
this  state,  in  consequence  of  negligence,  fraud,  or  other  wrongful  act. 

Xiegialation  S  687.  1.  Enacted  March  11,  1873;  based  on  Practice  Act,  S  120, 
as  amended  by  Stats.  1860,  p.  800,  which  read:  "The  plaintiff,  at  the  time 
of  leaning  his  summons,  or  at  any  time  afterwards,  may  have  the  property  of  the 
defendant  attached  as  security  for  the  satisfaction  of  any  Judgment  that  may  be 
recoTered,  unless  the  defendant  give  security  to  pay  such  judgment,  as  herein- 
after provided.  In  the  following  cases:  1.  In  an  action  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  which  contract  is  made  or  Is  payable 
in  Uiia  state,  and  is  not  secured  by  a  mortgage,  lien,  or  pledge,  upon  real  or  per- 
Bonal  property,  or,  if  so  secured,  that  such  security  has  been  rendered  nugatory 
by  the  act  of  the  defendant.  2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  state."  When  enacted  in  1872,  (1)  the 
word  "his,"  before  "summons,"  was  changed  to  "the,"  (2)  the  word  "the"  was 
omitted  before  "defendant  give,"  and  (8)  the  word  "hereinafter"  was  changed  to 
the  worda  "in  this  chapter."  2.  Amended  by  Code  Amdts.  1878-74,  p.  806.  (1) 
In  the  introductory  paragraph,  (a)  adding  a  comma  after  the  word  "attached," 
and  (b)  adding  the  word  "the"  before  "defendant  give";  (2)  changing  subd.  1 
fb  read:  "In  an  action  npon  a  contract,  express  or  implied,  for  the  direct  pay- 
ment of  money,  where  the  contract  is  made  or  is  payable  in  this  state,  and  is  not 
secured  by  any  mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge  of 
personal  property,  or,  if  originally  so  secured,  such  security  has,  without  any 
act  of  the  plalntiif,  or  the  person  to  whom  the  security  was  given,  becomes  (sic) 
▼alueleas."  8.  Amended  by  Stats.  1005,  p.  488,  (1)  in  the  introductory  para- 
graph, changing  "afterwards"  to  "afterward,"  (2)  In  subd.  1,  changing  "becomes" 
to  "become,"  and  (8)  adding  subd.  8. 

Citations.  Cal.  65/501;  66/861;  78/89;  80/107;  82/602,  632;  84/157;  90/ 
102;  97/95.  100,  207;  99/18;  101/106;  107/485;  118/477;  119/195;  120/ 
410;  122/148;  182/129;  189/640;  142/188;  146/742;  150/600;  (subd.  1)  137/ 
648,  649;  189/689;  142/187;  144/788;  (subd.  2)  90/102;  99/12;  142/137. 
App.  1/618.  Prae.  Act:  CaL  (8120)  1/897;  6/281;  8/267,  268;  82/68;  88/ 
166;  85/202;  87/181;  45/6. 

Oamlshment:  Post,  f  S  642,  648-645. 

Prerentlng  levy  by  eoimter-bond:  Bee  post,  |  640. 

Besidence:  See  Pol.  Code,  8  62. 

Affidavit  for  attaehment,  what  to  contain. 

§  638.  The  clerk  of  the  court  must  issue  the  writ  of  attachment,  upon 
receiving  an  affidavit  by  or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  in  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  indebtednesa  over  and  above  all  legal  set-offs  or  coun- 
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terclaims)  upon  a  contract,  express  or  implied,  for  tbe  direct  paymeiit 
of  moneyy  and  that  such  contract  was  made  or  is  payable  in  thiB  state, 
and  that  the  payment  of  the  same  hits  not  been  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge  of  peraoaal 
property,  or,  if  originally  so  secured,  that  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to  whom  the  security  was  giTen, 
become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  indebtedness  over  and  above  all  legal  set-offs  or  eonn- 
terclaims)  and  that  the  defendant  is  a  non-resident  of  the  state;  or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is  one  to  recover 
a  sum  of  money  as  damages  (specifying  the  amount  thereof)  arising 
from  an  injury  to  property  in  this  state  in  consequence  of  the  ae^- 
gence,  fraud,  or  other  wrongful  act  of  defendant,  and  that  the  defendant 
is  a  non-resident  of  the  state;  and 

4.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted, 
to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant. 

LegliUtlon  9  5S8.     1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  121, 
at   amended   by    State.    I860,    p.  '801,    which   read:  "The    clerk    of    th«    eovrt 
ahall  issue  the  writ  of  attachment  npon  receiving  an  aifidaTit  hj,  or  on  behalf  of, 
the  plaintiff,  which  shall  be  filed,  showing:  1.  That  the  defendant  Is  indebted  to 
t3ie  plaintiff   (specifying  the  amonnt  of  such  indebtedness,  over  and  aboTO    all 
legal  set-offs  and  counterclaims),  upon  a  contract,  express  or  implied,   for   the 
direct  payment  of  money,  and  that  snch  contract  was  made  or  is  payable  in  this 
state,  and  that  the  payment  of  the  same  has  not  been  secured  by  any  mortgaco, 
lien,  or  pledge,  upon  real  or  personal  property;   or,  2.  That  the  defendant    fa 
indebted  to  the  plaintiff  (specifying  the  amount  of  such  indebtedness  as  near  mm 
may  be,  over  and  aboTO  all  legal  set-offs  or  counterclaims),  and  that  the  defend- 
ant is  a  non-resident  of  the  state';  and,  8.  That  the  sum  for  which  the  attaehmoni 
is  asked  is  an  actual,  bona  fide  existing  debt,  due  and  owing  from  the  defendant 
to  the  plaintiff,  and  that  the  attachment  is  not  sought  and  the  action  Is  not 
prosecuted  to  hinder,  delay,  or  defraud,  any  creditor  or  creditors  of  the  defend- 
ant."    When  enacted  in  1872,  (1)  in  the  introductory  paragraph,  (a)  the  word 
"shall"  was  changed  to  "must."  (b)  the  word  "the"  was  omitted  before  "plain- 
tiff," and  (o)  the  words  "which  shall  be  filed,"  after  "plaintiff,"  were  omitted;  (2) 
in  subd.  1.  the  word  "and,"  after  "set-offs,"  was  changed  to  "or";  (8)  in  subd.  8. 
the  comma  was  omitted  after  the  word  "actual."     8.  Amended  by  0>de  Amdto. 
1873-74,  p.  807,   (1)   in  the  introductory  paragraph,  adding  a  comma  after  the 
word   "attachment";    (2)   in  subd.   1,    (a)    omitting  the  comma  after  the  word 
"indebtedness,"    (b)   adding,  before  the  word  "lien,"   the  word  "or,"  and  omit- 
ting,  after  "lien,"  the  words  "or  pledge,"   (c)  changing  the  word  "and,"  before 
"personal  property,"  to  "or,"  and  adding,  after  these  words,  the  clauses,  "or  any 
pledge  of  personal  property,  or,  if  originally  so  secured,  that  such  security  has, 
without  any  act  of  the  plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  Talueless;  or**;   (8)  in  subd.  2,  striking  out  the  words  "as  near  as  may 
be,"  after  "indebtedness";   (4)  changing  subd.  8  to  read  as  sabd.  4  now  reads. 
8.  Amendment  by   Stats.    1901,  p.    189;   unconstitutional:  Bee  note,    %  S,   anto. 
4.  Amended  by  Stats.  1905,  p.  434. 

ClUtlons.  Cal.  67/290;  77/213;  78/177;  80/107;  84/176;  82/04;  22/18; 
101/106;  106/68;  107/485,  486;  108/177;  120/418,  414;  182/120;  187/640; 
150/600,  601;  (subd.  1)  120/410;  122/148;  187/410,  648;  (subd.  2)  142/186; 
(subd.  8)   142/188.     App.  7/784.     Prac.  Act:  Oal.  (|  121)  28/207;  88/167. 
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Xmwj  wltlioiit  proeest,  a  misdemeanor:  See  Pen.  Code,  1 146. 

Fact  of  isining  attachmeut  not  to  bo  made  public:  See  PoL  Code,  1 1081. 

▲Ilidavit:  Post.  |  557. 

Undertaking  on  attachmentb    XSzceptlons  to  surettea 

§5S9.    Before  issuing  the  writ,  the  clerk  must  require  a  written  un- 
dertaking on  the  part  of  the  plaintiff,  in  the  sum  not  less  than  two  hun- 
dred  dollars  and  not  exceeding  the  amount  claimed  b7  the  plaintiflP, 
with  sufficient  sureties,  to  the  effect  that  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking,  and  that  if 
the  attachment  is  discharged  on  the  ground  that  the  plaintiff  was  not 
entitled  thereto  under  section  five  hundred  and  thirty-seven,  the  plain- 
tiff will  pay  all  damages  which  the  defendant  may  have  sustained  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking.    At  any  time  after  the  issuing  of  the  attachment,  but  not  later 
than  five  days  after  actual  notice  of  the  levy  thereoil,  the  defendant 
may  except  to  the  sufficiency  of  the  sureties.    If  he  fails  to  do  so,  he 
is  deemed  to  have  waived  all  objections  to  them.    When  excepted  to, 
the  plaintiff's  sureties,  upon  notice  to  the  defendant  of  not  less  than 
two  nor  more  than  five  days,  must  justify  before  a  judge  or  county  clerk 
in  the  same  manner  as  upon  bail  on  arrest;  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify,  at  the  time  and  place  appointed, 
the  judge  or  clerk  must  issue  an  order  vacating  the  writ  of  attachment. 

LegUlatioa  §  539.     1.  Bnacted  March  li,  1872;  based  on  Practice  Act,  8  122, 
as  amended  by  Stats.  1860,  p.  801,  which  read:  "Before  issuing  the  writ,  the 
clerk  shall  require  a  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
not  less  than  two  hundred  dollars,   not  exceeding  the  amount  claimed  hj  the 
plaiatiir,  with  sufBeient  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
■sent,  the  plaintiff  will  pay  all  costs  that  may  he  awarded  to  the  defendant,  and 
all  damages  which  he  may  sustain  hy  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking."     When  enacted  in  1872,  (1)  the  word  "shall" 
was  changed  to  "must,"  and  (2)  the  word  "and"  was  added  before  "not  exceed- 
ing."    2.  Amended  by  Code  Amdts.  1878-74,  p.  808  (approTcd  March  24,  1874), 
(1)  changing  the  words  "a  sum"  to  "an  amount,"  (2)  changing  the  word  "two" 
to  "three,"  before  "hundred  dollars,"  (8)  omitting  the  words  "if  the  defendant 
reeoTor  judgment,"  after  "effect  that,"   (4)  adding  the  words  "including  reason- 
able attorneys*   fees,"  after  "all  costs,"    (5)    changing  the  word   "awarded"   to 
"adjudged,"  and  (6)  adding  the  words  "if  the  attachment  be  wrongfully  issued" 
at  the  end  of  the  section.     8.  Amended  again  by  Code  Amdts.  1873-74,  p.  406 
(approved  March  80,  1874),  to  read:  "Before  issuing  the  writ,  the  clerk  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff,   in  a  sum  not  less 
th^ta  two  hundred  dollars,  and  not  exceeding  the  amount  claimed  by  the  plaintiff, 
with  sufficient  sureties,  to  the  effect  that  if  the  defendant  recover  Judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking.     Within  Ave  days  after  service  of  the  summons  in 
the  action,  the  defendant  may  except  to  the  sufficiency  of  the  snreties.     If  he 
fails  to  do  so  he  is  deemed  to  have  waived  all  objections  to  them.     When  excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant  of  not  less  than  two  noi 
more  than  Ave  days,  must  justify  before  a  judge  or  county  clerk,  in  the  same 


§540  CODE  OP  CIVIL  PEOCEDURB,  200 

manner  as  npon  bail  on  arrest;  and  npon  failure  to  justify,  or  if  others  la  thdr 
place  fail  to  Justify  at  the  time  and  place  appointed,  the  clerk  or  judg«  sliall 
issue  an  order  vacating  the  writ  of  attachment."  4.  Amendment  by  Stata.  1901, 
p.  130;  unconstitutional:  See  note,  S  5,  ante.  5.  Amended  by  Stats.  1907,  p.  708; 
the  code  commissioner  saying,  "The  amendment  makes  the  sureties  anawerabla  if 
the  attachment  is  discharged  on  the  ground  that  the  plaintiff  was  not  entitled 
thereto  under  §  537,  and  permits  the  defendant  to  except  to  the  sufficiency  of  the 
sureties  at  any  time  after  the  issuing  of  the  attachment  not  later  than  &▼•  dmya 
after  actual  notice  of  the  levy." 

Citations.  Cal.  54/296,  297;  77/218;  97/65;  99/18;  122/151,  208;  150/ 
600,  601.     Prac.  Act:  Cal.  (S  122)  7/518;  44/170. 

Undertaking  generally:  Post,  8  1057. 

Sureties.  Justification  of:  Ante,  S  495 ;  post  S  555.  Qnallflcatioiis  of:  Post, 
I  1057. 

Undertaking  to  discharge  attachment:  Post,  {  565. 

Counter-undertaking  to  prevent  levy:  Post,  S  640. 

Dismissal  of  action  on.  Clark  to  hand  undertaking  to  defendant:  Post,  f  581, 
subd.  1. 

Writ,  to  whom  directed  and  what  to  state. 

§540.  The  writ  must  be  directed  to  the  sheriff  of  any  conntj  in 
which  property  of  such  defendant  may  be,  and  must  require  him  to  at- 
tach and  safely  keep  all  the  property  of  such  defendant  within  his 
county,  not  exempt  from  execution,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand,  the  amount  of  which  must  be 
stated  in  conformity  with  the  complaint,  unless  the  defendant  give  him 
security  by  the  undertaking  of  at  least  two  sufficient  sureties,  in  an 
amount  sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount 
equal  to  the  value  of  the  property  which  has  been,  or  is  about  to  be, 
attached;  in  which  case,  to  take  such  undertaking.  Several  writs  may 
be  issued  at  the  same  time  to  the  sheriffs  of  different  counties. 

Legislation  0  640.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  188, 
as  amended  by  Stats.  1860,  p.  315,  which  (1)  had  the  word  "shall"  instead  of 
"must,"  before  "be  directed,"  (2)  did  not  have  the  word  "must"  before  "requiro 
him,"  and  (3)  had  the  word  "shall"  instead  of  "must."  before  "be  stated." 

ClUtlons.  Gal.  55/877;  57/159;  64/406,  407,  408;  65/88;  83/895;  86/ 
872;  88/107;  95/448,  449;  97/98;  108/177;  120/418,  414,  621;  121/421;  122/ 
97,  151;  123/245;  182/126,  129;  133/112;  137/648,  649;  189/418;  142/189; 
148/779;    150/600,   601,    602.     App.  5/742,    743,   744,    745;    6/273,   274. 

Writ.  Seal  necessary  to:  Ante,  9  163,  subd.  1.  Sherlif.  Duties  of.  Ex- 
cused only  by  written  directions:  Pol.  Code,  §  4166.  When  must  show  proeaas: 
Pol.  Code,  S  4169.  Exemptions  from  execution:  Post,  i  690.  Bond  for  xeleaae 
after  appearance:  Post,  |  555. 

Shares  of  stock  and  debts  due  defendant,  how  attached  and  disposed  of. 
§541.  The  rights  or  shares  which  the  defendant  may  have  in  the  stock 
of  any  corporation  or  company,  together  with  the  interest  and  profit 
thereon,  and  all  debts  due  such  defendant,  and  all  other  property  in  this 
state  of  such  defendant  not  exempt  from  execution,  may  be  attached, 
and  if  judgment  be  recovered,  be  sold  to  satisfy  the  judgment  and  exe- 
cution. 

Legislation  6  641.     Enacted  March  11,  1872;  based  on  Practice  Act,   1 1S4, 
which  had  the  word  "profit"  instead  of  "profits." 
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(Mtatloiis.     Cal.  57/255;  144/67.     Pne.  Act:  Cal.  (fi  124)  18/22;  84/87. 

SlockM  or  shares.     How  attached:  Post,  I  542,  subd.  4. 

I>«1»t8  and  credits,  etc.     How  attached:  Post,  I  542,  sabd.  5. 

Gftmiahmeiit,  generally:  Post,  |9  548-645. 

Attaehmeitt  of  Tessel,  tackle,  fnmltnre,  etc.:  See  post,  18  817  et  seq. 

Exemptions  from  attachment  of  moneys  arlaiog  from  mntnal  assessment  con- 
traet:   See  Cir.  Code,  9  458k. 

Property  of  co^peratlTe  business  assodatloB  Is  subject  to  attachment:  See 
i^r.  Oodo,  S  658  f. 

Boilding  material,  when  net  subject  to  attachment:  See  post,  i  1196. 

How  real  «nd  personal  property  aball  be  attached. 

§542.  The  sheriff  to  whom  the  writ  is  directed  and  delivered,  mast 
execute  the  same  without  delay,  and  if  the  undertaking  mentioned  in 
section  five  hundred  and  forty  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county  in  the  name 
of  the  defendant,  must  be  attached,  by  filing  with  the  recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of  the  property 
attached,  and  a  notice  that  it  is  attached;  and  by  leaving  a  similar  copy 
of  the  writ,  description,  and  notice  with  an  occupant  of  the  property, 
if  there  is  one;  if  not,  then  by  posting  the  same  in  a  conspicuous  place 
on  the  property  attached. 

2.  Beial  property,  or  an  interest  therein,  belonging  to  the  defendant, 
and  held  by  any  other  person,  or  standing  on  the  records  of  the  county 
in  the  name  of  any  other  person,  must  be  attached,  by  filing  with  the 
recorder  of  the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property,  and  a  notice  that  such  real  property,  and  any  interest 
of  the  defendant  therein,  held  by  or  standing  in  the  name  of  such  other 
person  (naming  him),  are  attached;  and  by  leaving  with  the  occupant, 
if  any,  and  with  such  other  person,  or  his  agent,  il  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the  county,  a  copy 
of  the  writ,  with  a  similar  description  and  notice.  If  there  is  no  occu- 
pant of  the  property,' a  copy  of  the  writ,  together  with  such  description 
and  notice,  must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  in  the  names,  both 
of  the  defendant  and  of  the  person  by  whom  the  property  is  held  or  in 
whose  name  it  stands  on  the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  be  attached  by 
taking  it  into  custody. 

4.  Stocks  or  shares^  or  interest  in  stocks  or  shares,  of  any  corporation 
or  company,  must  be  attached  by  leaving  with  the  president,  or  other 
head  of  the  same,  or  the  secretary,  cashier,  or  other  managing  agent 
thereof,  a  copy  of  the  writ,  and  a  notice  stating  that  the  stock  or  in- 
terest of  the  defendant  is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not  capable  of 
manual  delivery,  must  be  attached  by  leaving  with  the  person  owing 
such  debts,  or  having  in  his  possession,  or  under  his  control,  such  credits 
and  other  personal  property,  or  with  his  agent,  a  copy  of  the  writ,  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or  the  credits 
and  other  personal  property  in  his  possession,  or  under  his  control,  be- 
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longing  to  the  defendant,  are  attached  in  pursuance  of  such  writ,  except 
in  the  case  of  attachment  of  growing  crops,  a  copy  of  the  writ,  together 
with  a  description  of  the  property  attached,  and  a  notice  that  it  is  at- 
tached, shall  be  recorded  the  same  as  in  the  attachment  of  real  propertj. 

Legislation  §  642.  1.  Enacted  March  11,  1872;  based  on  Practioe  Aot»  I  12S. 
as  amended  by  State.  1862,  p.  568,  and  (1)  in  the  introductory  paragraph,  tha 
word  "shall"  was  printed  '*mast";  (2)  sabd.  1  read,  "Real  property  atandinc 
upon  the  records  of  the  county,  in  the  name  of  the  defendant,  shall  be  attached, 
by  leaving  a  copy  of  the  writ  with  an  occupant  thereof;  or,  if  there  be  no  occu- 
pant, by  posting  a  copy  in  a  conspicuous  place  thereon,  and  filing  a  copy,  iogeth«r 
with  a  description  of  the  property  attached,  with  the  recorder  of  the  ooimty": 
(8)  subd.  2  read,  "Real  property,  or  any  intereat  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the  records  of  the 
eounty  in  the  name  of  any  other  person,  shall  be  attached,  by  leaving  with  such 
person,  or  his  agent,  a  copy  of  the  writ,  and  a  notice  that  such  real  property, 
(giring  a  description  thereof,)  and  any  interest  therein,  belonging  to  the  defend- 
ant, are  attached  pursuant  to  such  writ,  and  filing  a  copy  of  such  writ  and  notieo 
with  the  recorder  of  the  county,  and  leaTing  a  eopy  of  such  writ  and  notice  with 
an  occupant  of  such  property,  or,  if  there  be  no  occupant,  by  posting  a  eopy 
thereof  in  a  conspicuous  place  thereon";  (i)  in  subd.  8,  the  word  "muei"  waa 
printed  "shall";  (5)  in  subd.  4,  (a)  the  word  "stocks"  was  printed  "stock,"  in 
both  instances,  and  (b)  the  word  "must"  was  printed  "shall";  (6)  in  subd.  5. 
(a)  the  words  "Debts"  and  "must"  were  printed,  respectively,  "Debits"  and 
"shall,"  <b)  the  word  "owing,"  before  "such  debts,"  was  printed  "owning,"  and 
(c)  the  word  "or,"  before  "the  eredits  and,"  was  printed  "on."  When  enacted 
in  1872,  8  642  read  as  at  present,  except  that^  in  snbd.  6,  (1)  the  word  "own- 
ing,"  before  "such  debts,"  was  not  changed  to  "owing,"  and  (2)  it  did  not  oon* 
tain  the  exception  at  the  end  of  that  subdivision,  beginning  "except  in  the  ease." 
2.  Amendment  by  Stats.  1001,  p.  189;  unconstitutional:  See  note,  8  5.  ante.  8. 
Amended  by  Stats.  1908,  p.  167,  in  subd.  5,  (1)  changing  the  word  "owing" 
from  "owning,"  and  (2)  adding  the  exception  at  the  end,  after  "pursnanee  of 
such  writ." 

Citations.  Cat.  64/842;  57/196,  256;  06/267;  101/227;  111/288;  119/ 
198;  188/194;  146/742;  (subd.  1)  66/208;  71/806;  72/496;  80/466;  88/107; 
99/166,  644;  119/198;  144/788;  (subd.  2)  72/497;  144/788;  (subd.  8)  57/ 
255;  111/881;  115/218;  181/89;  188/317;  (subd.  4)  122/469;  188/817;  151/ 
71;  (subd.  5)  65/303;  77/655;  90/568;  95/581;  108/655;  111/285;  121/ 
851.  App.  (subd.  5)  1/482.  Prac.  Act:  Oal.  (8  125)  1/96;  8/26;  19/44;  84/ 
87,  607;  88/158,  154;  48/579. 

Attachment  lien.  Officer's:  Oiv.  Oode,  8  8057.  LeTlable  interest  In  mort- 
gaged property:  Civ.  Code,  81 2968-2970.  Travdnle&t  transfert:  dr.  Oode, 
88  1227,   8431,   8489-8442. 

Lien  of  attachment. 

§542aii  The  attachment  shall  be  a  lien  upon  all  real  propertj  at- 
tached for  a  period  of  three  years  after  the  date  of  levy  unless  sooner 
released  or  discharged  as  provided  in  this  chapter,  by  dismissal  of  the 
action  or  by  entry  and  docketing  of  judgment  in  the  action.  At  the 
expiration  of  three  years  the  lien  shall  cease  and  any  proceeding  or  pro- 
ceedings against  the  property  under  the  attachment  shall  be  barred; 
provided,  that  upon  motion  of  a  party  to  the  action,  made  not  less  than 
five  nor  more  than  sixty  days  before  the  expiration  of  said  period  of 
three  years,  the  court  in  which  the  action  is  pending  may  extend  the 
time  of  said  lien  for  a  period  not  exceeding  two  years  from  the  date  on 
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» 
which  the  original  lien  would  expire,  and  the  lien  shall  be  extended  for 
the  period  specified  in  the  order  upon  the  filing  of  a  certified  copy  of 
the  order  with  the  recorder  of  the  county  in  which  the  real  property 
attached  is  situated.  The  lien  may  be  extended  from  time  to  time  in 
the  manner  herein  prescribed. 

Iteglsbitlon  1 542a.     Added  hy  8Utt.  1909.  p.  749. 

AttOEiiey  to  give  written  InstractionB  to  sheriif  what  to  attach. 

§  543.  Upon  receiving  information  in  writing  from  the  plaintiff  or  his 
attorney,  that  any  person  has  in  his  possession,  or  under  his  control| 
any  credits  or  other  personal  property  belonging  to  the  defendant,  or 
in  owing  any  debt  to  the  defendant,  the  sheriff  must  serve  upon  such 
person  a  copy  of  the  writ,  and  a  notice  that  such  credits,  or  other  prop- 
erty OT  debts,  as  the  case  may  be,  are  attached  in  pursuance  of  such 
writ. 

Leglilaftioa  |543.     Enacted  March  11,  1873;  based  on  Praetiee  Act,  1 126, 
which  had  tha  word  "shall'  instead  of  "must." 

Ottationa.     Cal.  90/568;  108/254.     Prae.  Act:  Oal.  (i  126)  34/298.  299;  88/ 
153. 

Oamishment^  when  gaznlBhee  liable  to  plaintiff. 

§644.  All  persona  having  in  their  possession,  or  under  their  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant,  or 
owing  any  debts  to  the  defendant  at  the  time  of  service  upon  them  of 
a  copy  of  the  writ  and  notice,  as  provided  in  the  last  two  sections,  shall 
be,  nnleas  such  property  be  delivered  up  or  transferred,  or  such  debts 
be  paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of  such 
credits,  property,  or  debts,  until  the  attachment  be  discharged,  or  any 
judgment  recovered  by  him  be  satisfied. 

I^glalation  |  544.     Enacted  March  11,  1872;  re-enacthient  of  Practice  Act, 

i  127. 

Citations.     Cal.  88/526;  90/568;  109/83;  116/872,  874;  128/165,  166.  167; 

188/185,  194;   144/486;  148/296,  298.  800.   802.     Prac.  Act:  Cal.   (§127)   1/ 

96;  0/266;  88/612;  144/486. 

— «*<i^»  provision  as  to  ezoentlon:  Post,  S  716. 

Citation  to  garniflhee  to  appear  before  a  court  or  Judge. 

§646.  Any  person  owing  debts  to  the  defendant,  or  having  in  his 
possession,  or  under  his  control,  any  credits  or  other  personal  property 
belonging  to  the  defendant,  may  be  required  to  attend  before  the  court 
or  judge,  or  a  referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  be  required  to 
attend  for  the  purpose  of  giving  information  respecting  his  property, 
and  may  be  examined  on  oath.  The  court  or  judge  may,  after  such 
examination,  order  personal  property,  capable  of  manual  delivery,  to 
be  delivered  to  the  sheriff  on  such  terms  as  may  be  just,  having  refer- 
ence to  any  Hens  thereon  or  claims  against  the  same,  and  a  memoran- 
dum to  be  given  of  all  other  personal  property,  containiog  the  amount 
and  description  thereof. 

ZiOgiilatioa  f  545.     Enacted  March  11.   1872;  re-eaactment  of  Practice  Act, 
1 128,  as  amended  by  Stati.  1855.  p.  197. 
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CPiUtions.     Cal.  51/817;  90/668;   128/165,  166.  167;  188/817.     Fis«.  AH! 
.      Oftl.  (8  128)  1/96;  9/265,  266;  84/607. 

Oompara,  procttedlngi  iiipplemanUxy  to  azecntioii:  Poit,  §|  714-721. 


Zhventory,  how  made.    Party  refusing  to  give  memorandum  may  !»• 

polled  to  pay  costs. 

§648.  The  sheriff  must  make  a  full  inventory  of  the  property  at- 
tached, and  return  the  same  with  the  writ.  To  enable  him  to  make 
inch  return  as  to  debts  and  credits  attached,  he  must  request,  at  the 
time  of  service,  the  party  owing  the  debt  or  having  the  credit  to  give 
him  a  memorandum,  stating  the  amount  and  description  of  each;  and 
if  such  memorandum  be  refused,  he  must  return  the  fact  of  refusal  with 
the  writ.  The  party  refusing  to  give  the  memorandum  may  be  required 
to  pay  the  costs  of  any  proceedings  taken  for  the  purpose  of  obtaining 
information  respecting  the  amounts  and  description  of  such  debt  or 
credit. 

Legiilation  §  646.     Enacted  March  11,  1872 ;  haaed  on  Practice  Ad,  %  129, 
which  had  the  word  "ehall"  initead  of  "mast/*  in  each  InslTance. 
OlUUons.     Oal.  58/856;  90/568;  128/166,  167. 
Betnxn  of  wxlt  generally:  See  poet,  |  569. 

Perishable  property,  how  sold.    Accounts  without  suit  to  be  eollectod. 

§  547.  If  any  of  the  property  attached  be  perishable,  the  sheriff  must 
sell  the  same  in  the  manner  in  which  such  property  is  sold  on  execu- 
tion. The  proceeds,  and  other  property  attached  by  him,  must  be  re- 
tained by  him  to  answer  any  judgment  that  may  be  recovered  in  the 
action,  unless  sooner  subjected  to  execution  upon  another  judgment  re- 
covered previous  to  the  issuin|^  of  the  attachment.  Debts  and  credits 
attached  may  be  collected  by  him,  if  the  same  can  be  done  without  suit 
The  sheriff's  receipt  is  a  sufficient  discharge  for  the  amount  paid. 

Leglalatlon  §647.  Enacted  March  11,  1872;  baaed  on  Practiee  Act,  |  180, 
which  had  (1)  the  word  "ahall"  initead  of  "mnat,"  before  "aeU  the  aama."  sad 
before  "be  retained,"  and  (2)  the  words  "ehall  be'*  inat^ead  of  **ii,"  after 
"receipt." 

Oitotions.     Oal.  185/98,  99.     Prac.  Act:  Cal.  (8  180)  1/96;  9/551. 

Property  attached  may  be  sold  as  under  execution*  If  tbA  interests  of 

the  parties  require. 

§548.  Whenever  property  has  been  taken  by  an  officer  under  a  writ 
of  attachment,  and  it  is  made  to  appear  satisfactorily  to  the  court  or 
a  judge  thereof  that  the  interest  of  the  parties  to  the  action  will  be 
subserved  by  a  sale  thereof,  the  court  or  jud^e  may  order  such  property 
to  be  sold  in  the  same  manner  as  property  is  sold  under  an  execution, 
and  the  proceeds  to  be  deposited  in  the  court  to  abide  the  judgment  in 
the  action.  Such  order  can  be  made  only  upon  notice  to  the  adverse 
party  or  his  attorney,  in  case  such  party  has  been  personally  served 
with  a  summons  in  the  action. 

Legislation  §648.  1.  Enacted  March  11,  1872;  based  on  Practice  Ael, 
§  654,  at  amended  by  Stats.  1854,  p.  101,  {66,  which  had  (1)  the  worda  **iB 
pursuance  of  the  provisions  of  said  act"  after  "writ  of  attachment,"  (2)  the 
worda  "shall  be"  instead  of  "is,"  before  "made  to  appear,"  and  (8)  the  words 
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''or  m  eoaiity  judge"  after  "Jadge  thereof.'*  •  When  enected  in  1872,  H  read  teMe 
mm  at  preaent,  except  that  it  contained  the  worda  "or  a  county  jndge,"  aa  in  the 
Praetiee  Act.     2.  Amended  hy  Code  Amdta.  1880,  p.  4. 
Ottotlmia.     Cal.  185/09. 

When  pxoperty  claimed  by  a  third  party,  how  tried. 

§649.  If  any  personal  property  attached  be  claimed  by  a  third  per- 
ion  as  his  property,  the  same  rules  shall  prevail  as  to  the  contents  and 
making  of  said  claim,  and  as  to  the  holding  of  said  property,  as  in  case 
of  a  elaim  after  levy  upon  execution,  as  provided  for  in  section  six  hun- 
dred and  eighty-nine  of  the  Code  of  Civil  Procedure. 

Legifllation  §549.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  I  181,  which  read:  "If  any  peraonal  property  attached  be  dalmed  by  a 
third  peraon  as  hit  property,  the  aherlff  may  summon  a  jury  of  liz  men  to  try 
the  Talidity  of  aueh  elaim;  and  aueh  proceedings  shall  be  had  thereon,  with  the 
like  eifect.  aa  in  casa  of  a  claim  after  lery  upon  execution."  2.  Amended  by 
Btata.  1891,  p.  20. 

Cttattons.     Cal.  97/488;  117/40;  122/884;  126/42;  142/459. 

Snrettea  on  Indemnity.  If  aheriff  givea  to  sureties  notice  of  aetion  brought 
against  him,  they  are  liable  on  the  judgment:  Post,  8  1055. 

If  pi^fa«<T  obtains  Jadgment,  how  satisfled. 

§660.  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff  must  sat- 
isfy the  same  out  of  the  property  attached  by  him  which  has  not  been 
delivered  to  the  defendant,  or  a  claimant  as  hereinbefore  provided,  or 
subjected  to  execution  on  another  judgment  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable 
property  sold  by  him,  or  of  any  debts  or  credits  collected  by  him,  or 
10  much  as  shall  be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued 
on  the  judgment,  he  must  sell  under  the  execution  so  much  of  the  prop- 
erty, real  or  personal,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands.  Notices  of  the  sales  must 
be  given,  and  the  sales  conducted  as  in  other  cases  of  sales  on  execution. 

Iiegialation  §560.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  182, 
which  had  the  word  "ahall**  instead  of  "must,"  in  each  case. 

Citations.     Cal.  72/70;  122/471.     Prac.  Act:  Cal.  (fi  182)  9/551. 

XMspotition  of  proceeds.  Action  against  sheriff  for  amount,  and  twenty-flTO 
per  cent  damages,  and  ten  per  cent  per  month  interest,  if  he  neglect  to  pay  oyer 
moneya:  Pol.  Code,  |  4162. 

Preferenoe.    Claim  for  labor,  wages,  etc:  Post,  8  1206. 

Bales  on  azacntlon:  Post,  89  692-709. 

When  tliere  remaixu  a  balance  dne,  how  collected. 

§561.  If,  after  selling  all  the  property  attached  by  him  remaining 
is  his  hands,  and  applying  the  proceeds,  together  with  the  proceeds  of 
nay  debts  or  credits  collected  by  him,  deducting  his  fees,  to  the  pay- 
ment of  the  judgment,  any  balance  shall  remain  due,  the  sheriff  must 
proceed  to  collect  such  balance,  as  upon  an  execution  in  other  cases. 
Whenever  the  judgment  shall  have  been  paid,  the  sheriff,  upon  reason- 
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able  demand,  must  deliver  over  to  the  defendant  the  attached  property 
remaining  in  his  hands,  and  any  proceeds  of  the  property  attached  us* 
applied  on  the  judgment. 

LeglslaUon  6  651.     Enacted  March  11,  1873;  based  on  Practice  Act.   f  IBS. 
which  had  the  word  "ahaU"  instead  of  "must,"  in  each  instance. 
CitaUons.     Prae.  Act:  Cal.  (S  188)  46/616. 
Proceedings  supplementary  to  execution:  Post,  S8  71^  et  seq. 

Wben  BultB  may  be  commenced  on  tbe  undertaking. 

§552.  If  the  execution  be  returned  unsatisfied,  in  whole  or  in  part, 
the  plaintiff  may  prosecute  any  undertaking  given  pursuant  to  section 
five  hundred  and  forty  or  section  five  hundred  and  fifty-five,  or  he  may 
proceed,  as  in  other  cases,  upon  the  return  of  an  execution. 

Legislation  §662.  Enacted  March  11,  1872;  based  on  Practice  AeC,  §  1S4. 
which  read  as  at  present,  except  for  the  changes  in  the  section  numbers. 

Citations.  Oal.  67/169;  71/306;  70/659;  06/448,  440;  128/245.  App.  5/ 
746. 

If  defendant  recovers  Judgment,  what  the  sheriff  is  to  deliver. 

§553.  If  the  defendant  recovers  judgment  against  the  plaintiff,  and 
no  appeal  is  perfected  and  undertaking  executed  and  filed  as  provided 
in  section  nine  hundred  and  forty-six  of  this  code,  any  undertaking  re- 
ceived in  the  action,  all  the  proceeds  of  sales  and  money  collected  hy  the 
sheriff,  and  all  the  property  attached  remaining  in  the  sherilTs  hands, 
must  be  delivered  to  the  defendant  or  his  agent,  the  order  of  attachment 
be  discharged,  and  the  property  released  therefrom. 

Iieglslation  6  66S.  1.  Enacted  March  11,  1872  (based  on  PraotiM  Aet, 
§  185.  which  had  the  word  "shall"  instead  of  "mnst,**  before  "be  deliTered"),  and 
then  read:  *'If  the  defendant  recover  Judgment  against  the  plaintiff,  any  onder- 
taking  received  in  the  action,  all  the  proceeds  of  sales  and  money  collected  by 
the  sheriff,  and  all  the  property  attached  remaining  in  the  sheriff's  handa,  mnst 
be  delivered  to  the  defendant  or  his  agent.  The  order  of  attachment  shall  be 
discharged,  and  the  property  released  therefrom."  2.  Amendment  by  Stkts.  1001, 
p.  140;  unconstitutional:  See  note,  8  6,  ante.  8.  Amended  by  Stats.  1907,  p.  708; 
the  code  commissioner  saying.  "The  amendment  consists  in  adding  the  words  'and 
no  appeal  is  perfected  and  undertaking  executed  and  filed  as  provided  in  f  037,* 
it  being  intended  by  this  amendment  and  a  proposed  amendment  to  S  987  that  an 
attachment  should  be  left  in  force  pending  an  appeal,  though  defendant  had  reeov* 
ered  judgment,  if  the  plaintiff  gave  the  required  undertaking.  The  legialatvre 
failed,  however,  to  pass  the  proposed  amendment  to  §  087,  so  the  above-mentioned 
amendment  has  no  present  effect."  4.  Amended  by  Stats.  1000,  e.  681,  changing, 
in  the  addition  of  1907,  the  words  "section  nine  hundred  and  thirty -seven'*  to 
"section  nine  hundred  and  forty-six  of  this  code." 

CiUtions.     Cal.  76/564,  666;  123/04,  06;  188/112.  118.     App.  S/210.  211; 
7/471. 

Proceedings  to  release  attachments. 

§654.  Whenever  the  defendant  has  appeared  in  the  action,  he  may, 
upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in  which  the 
action  is  pending,  or  to  the  judge  thereof,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part;  and  upon  the  execution  of  the  undertak- 
ing mentioned  in  the  next  soction  an  order  may  be  made,  releasing  from 
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Itic  operation  of  tLe  attachment  any  or  all  of  the  property  attached; 
and  all  of  the  property  so  released,  and  all  of  the  proceeds  of  the  aalea 
tJbLcreof,  mast  be  delivered  to  the  defendant,  npon  the  justification  of 
tlie  snretiea  on  the  undertaking,  if  required  by  the  plaintiff.  Such  jus- 
tification must  take  place  witmn  five  days  after  notice  of  the  filing  of 
such  undertaking. 

Lsgislattoa  f  554.  1.  Enacted  March  11,  1872;  baMd  on  Practice  Act, 
1 186,  aa  amendad  by  8UU.  1868,  p.  805,  which  had  (1)  the  worda  "■hall  haTc" 
inatead  of  "haa,**  before  "appeared  in,"  (2)  the  wordi  "or  to  a  county  judge" 
after  "judge  thereof,"  (8)  the  worda  "auch  order  may  be  granted"  instead  of 
"an  order  may  be  made,"  and  (4)  did  not  hare  the  word  "most"  before  "be  delir* 
ered."  When  enacted  in  1872,  8  554  read  aa  at  present,  except  for  the  addition 
mada  in  1907,  and  that  it  contained  the  worda  "or  to  a  county  judge."  2. 
Amended  by  Code  Amdts.  1880,  p.  4,  omitting  the  words  "or  to  a  county  judge." 
8.  Amendment  by  State.  1901,  p.  141.;  unconstitutional:  See  note,  9  5,  ante.  4. 
Amended  by  State.  1907,  p.  709,  adding  the  last  sentence;  the  code  commis* 
aioner  saying,  "The  amendment  fixes  the  time  within  which  the  sureties  must 
justify,  if  required  by  the  plaintiff." 

Cltationa.  Cat.  63/540;  64/407;  72/554;  79/558;  86/872;  95/448;  119/ 
49;  128/94,  242,  244,  245;  184/511,  512;  139/411,  418.  App.  5/742.  Prac. 
Act:  Cat.  (I  186)  1/837;  28/651;  81/270. 

Appaaranea:  Post,  S  1014. 

Attachment,  in  what  cases  it  may  be  released  and  upon  what  terms. 

§566.  Before  making  such  order,  the  court  or  judge  must  require  an 
andertaking  on  behalf  of  the  defendant,  by  at  least  two  sureties,  resi- 
dents and  freeholders,  or  householders,  in  the  state,  to  the  effect  that 
in  case  the  plaintiff  recovers  judgment  in  the  action,  defendant  will,  on 
demand,  redeliver  the  attached  property  so  released  to  the  proper  offi- 
cer, to  be  applied  to  the  payment  of  the  judgment,  or,  in  default  thereof, 
that  the  defendant  and  sureties  will,  on  demand,  pay  to  the  plaintiff 
the  full  value  of  the  property  released,  not  exceeding  the  amount  of  such 
judgment.  The  court  or  judge  making  such  order  may  fix  the  sum  for 
which  the  undertaking  must  be  executed,  and  if  necessary  in  fixing  such 
sum  to  know  the  value  of  the  property  released,  the  same  may  be  ap- 
praised by  one  or  more  disinterested  persons,  to  be  appointed  for  that 
purpose.  The  sureties  may  be  required  to  justify  before  the  court  or 
judge,  and  the  property  attached  cannot  be  released  from  the  attach- 
i-ent  without  their  justification,  if  the  same  is  required. 

I«aglalatlon  fi666.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
I  187,  aa  amended  by  SUta.  1863-64,  p.  44,  which  had  (1)  in  the  lirst  line,  (a) 
the  word  "granting"  instead  of  "making."  and  (b)  the  word  "shall"  instead  of 
"must";  (2)  the  word  "such"  instead  of  "the,"  after  "redeliver";  (3)  the  words 
"granting  such  releaae"  instead  of  "making  such  order";  (4)  the  word  "shall" 
inatead  of  "must,"  before  "be  executed";  (5)  the  words  "shall  not"  inatesd  of 
"eannot,"  before  "be  released."  2.  Amended  by  Code  Amdts.  1878-74,  p.  308. 
(1)  In  the  first  line,  omitting  "the"  before  "making,"  (2)  changing  "county" 
to  "atate,"  (8)  changing  "and  that"  to  "or,"  before  "in  default  thereof/'  (4) 
adding  the  word  "that"  after  "defauU  thereof,"  and  (5)  changing  the  word 
"three"  to  "one  or  more."  8.  Amendment  by  Stats.  1901,  p.  141;  unconstitu- 
tional: See  note,  S  5,  ante.  4.  Amended  by  Stats.  1907,  p.  709,  (1)  chan(;ing 
the  word  "reooTer"  to  '^recoTers,"  before  "judgment  in  the  action,"    (2)    adding 
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the  words  "not  exceeding  the   amount  of  such  judgment,*'  after  "propertr 
leased,"    (8)    changing   the  word   "be"    to    "is,"    before    "required,"    at   mad  of 
seclion. 

Citations.  Cal.  54/504;  57/159;  58/344;  68/540;  72/554;  78/448;  79/ 
558,  560;  86/872;  95/448,  449;  119/49,  51;  123/94.  242,  245;  184/511;  189/ 
418.  App.  5/742,  743,  744,  745.  Prac.  Act:  Cal.  (8  137)  1/334,  835;  11/276; 
22/634. 

Undertaking  to  prevent  attachment:  Ante,  S  540. 

Court  commissioners.  Power  to  take  bonds,  examine  loreties,  •te.:  Ante, 
i  259,  subd.  8. 

Sureties.     Qualifications  of:  Ante,  9  494;  post,  S  1057. 

Justification:  Ante,  9  259,  subd.  8,  9  494;  post,  9  948. 

When  a  motion  to  discharge  attachment  may  be  made,  and  upon  what 

grounds. 

§  556.  The  defendant  may  also  at  any  time,  either  before  or  after  the 
release  of  the  attached  property,  or  before  any  attachment  shall  have 
been  actually  levied,  apply,  on  motion,  upon  reasonable  notice  to  the 
plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the  ground  that 
the  same  was  improperly  or  irregularly  issued. 

Legislation  6  556.  1.  Enacted  March  11,  1872  (re-enactment  of  Practice 
Act,  9  138,  as  amended  by  Stats.  1860,  p.  301),  and  then  read:  "The  defendant 
may,  also,  any  time  before  the  time  for  answering  expires,  apply,  on  motion, 
upon  reasonable  notice  to  the  plaintiff,  to  the  court  in  which  the  action  is  brought, 
or  to  the  judge  thereof,  or  to  a  county  judge,  that  the  attachment  be  discharged 
on  the  ground  that  the  writ  was  improperly  or  irregularly  issued."  2.  Amended 
by  Code  Amdts.  1873-74,  p.  809,  to  read  as  at  present,  except  that  (1)  it  had 
the  word  "the"  instead  of  "a"  before  "judge  thereof,"  and  (2)  had  the  words 
"or  to  a  county  judge"  after  these  words.  8.  Amended  by  Code  Amdta.  1880, 
p.  4. 

CitaUons.  Cal.  63/183;  72/554;  76/290;  97/99;  122/96;  187/418.  410; 
189/639;  145/783;  150/603.     App.  7/733.     Prac.  Act:   Cal.  (9  188)   88/210. 

When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit. 

§557.  If  the  motion  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  addition  to  those  on  which  the  attachment 
was  made. 

Legislation  §657.     Enacted  March  11,   1872;  re-enactment  of  Praotieo  Aet, 
9  139,  as  amended  by  Stats.  1860,  p.  801. 
Citations.     Cal.  84/176;  89/486;  137/418. 
On  affidavits,  compare  application  to  dissolve  injonetioii:  Ante,  9  582. 

When  writ  must  be  discharged. 

§558.  If  upon  such  application,  it  satisfactorily  appears  that  the 
writ  of  attachment  was  improperly  or  irregularly  issued  it  must  be  dis- 
charged; provided  that  such  attachment  shall  not  be  discharged  if  at  or 
before  the  hearing  of  such  application,  the  writ  of  attachment,  or  the 
affidavit,  or  undertaking  upon  which  such  attachment  was  based  shtll 
be  amended  and  made  to  conform  to  the  provisions  of  this  ehapter. 
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Xitgldfttlon  •  668.  1.  Enacted  lUreh  11,  1B78;  bated  on  Practlee  Aet,  1 140, 
ma  amended  by  Stats.  1860,  p.  802;  wMeh  had  (1)  the  word  "thall"  before  "eat- 
lafaetorily,*'  (2)  the  word  "appear^*  inetead  of  "appears,"  and  <8)  the  word 
"ahair  instead  of  "mnst."  2.  Amendment  by  StaU.  1901,  p.  141;  uneonstltu- 
tionml:  See  note,  I  6,  ante.  8.  Amended  by  Stats.  1909,  p.  258,  adding  the 
proTiso. 

CiUUona.  Gal.  72/554;  07/99;  122/209;  187/418,  419;  150/608.  Prae. 
Aet:  Cal.  (9  140}  74/567. 

When  writ  to  be  retained. 

§559.  The  sheriff  mast  retarn  the  writ  of  attachment  with  the  sam- 
monsy  if  issaed  at  the  same  time;  otherwise,  within  twenty  days  after 
its  receipt,  with  a  certificate  of  his  proeeedin^^  indorsed  thereon  or  at- 
tached thereto;  and  whenever  an  order  has  been  made  discharging  or 
releasing  an  attachment  npon  real  property,  a  certified  copy  of  such 
order  may  be  filed  in  the  offices  of  the  county  recorders  in  which  the 
notices  of  attachment  have  been  filed,  and  be  indexed  in  like  manner. 

XiBgialation  0  659.  1.  Enacted  March  11,  1872;  based  on  Practice  Aei. 
i  141,  the  first  sentence  of  which,  endinf  "attached  thereto,"  constituted  the  sec* 
tion  when  enacted  in  1872,  except  that  the  word  "shall"  was  changed  to  "must," 
the  rest  of  the  section  reading,  "The  proTislons  of  this  chapter  shall  not  apply 
to  any  soits  already  commenced,  but  so  far  as  snch  snitfs  may  be  concerned,  the 
aet  entitled  An  Act  to  Regulate  Proceedings  against  Debtors  by  Attachment, 
passed  April  22,  1850,  shall  be  deemed  in  full  force  and  effect."  8.  Amended 
by  Code  Amdta.  1875-76,  p.  91,  adding  the  last  half  of  the  section,  beginning 
"and  whenoTer." 

Citations.     Cal.  80/466;  189/418;  146/779.     Prae.  Aet:  CaL  (|  141)  48/580. 

Hotlees  of  attachment  fUed:  Ante,  i  542,  subds.  1,  8. 

BatnzB  of  fnTentory  with  wzlt:  See  aniSe,  I  546. 

Beleaae  of  real  property  from  attachment. 

§560.  An  attachment  as  to  any  real  property  may  be  released  by 
a  writing  signed  by  the  plaintiff,  or  his  attorney,  or  the  officer  who 
leried  the  writ,  and  acknowledged  and  recorded  in  the  like  manner  as 
a  grant  of  real  property;  and  upon  the  filing  of  such  release,  it  is  the 
daty  of  the  recorder  to  note  the  same  on  the  record  of  the  copy  of  the 
writ  on  file  in  his  office.  Such  attachment  may  also  be  released  by  an 
entry  in  the  margin  of  the  record  thereof,  in  the  county  recorder's  office, 
in  the  manner  provided  for  the  discharge  of  mortgages  under  section 
twenty-nine  hundred  and  thirty-eight  of  the  Civil  Code. 

Z«eglalatlon  9  560.  1.  Addition  by  Stats.  1901,  p.  141;  unconstitutional:  See 
note,  i  5,  ante.  2.  Added  by  Stats.  1907,  p.  709;  amendment  of  unconstitutional 
I  560,  supra,  which  did  not  haTO  the  words  "or  the  ofBcer  who  levied  the  writ" ; 
the  code  commissioner  saying  of  the  enactment  in  1907,  "New  section.  The  stat- 
ute did  not  heretofore  provide  any  method  of  releasing,  without  application  to 
the  court,  an  attachment  upon  real  property.  As  it  is  desired  to  make  such 
releases  expeditiously  in  many  instances,  although  the  action  is  not  dismissed  or 
tarminated,  this  amendment  proTidei  inch  mode  of  release.*' 
Code  OiT.  Froe.— 14 


§  564  CODE  OP   CIVIL  PROCEDURE.  210 


CHAPTBB  V. 
Secelyen* 

I  564.  Appointment  of  reoeirar. 

f  565.  Appointment  of  receivers  upon  dieeolution  of  eorporatloni. 

S  566.  Reeeiver.  reitrictione  on  appointment.     Ex  parte  applieation,  nndertaUnc  «^ 

8  567.  Oath  and  undertaking  of  reoeiTer. 

f  568.  Poweri  of  receivers. 

8  569.  Inrestment  of  funds. 

Appointment  of  recelyer. 

§664.  A  receiver  may  be  appointed  bj  the  eoart  in  which  an  aetioA 
is  pending,  or  by  the  judge  thereof — 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  prop- 
erty, or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim,  or 
between  partners  or  others  jointly  owning  or  interested  in  any  property 
or  fund,  on  the  application  of  the  plaintiff,  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is  prob- 
able, and  where.it  is  shown  that  the  property  or  fund  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage 
and  sale  of  the  mortgaged  property,  where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost,  removed,  or  materially  injured, 
or  that  the  condition  of  the  mortgage  has  not  been  performed,  and  that 
the  property  is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according  to  the  Jndff- 
ment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or  in  proceed- 
ings in  aid  of  execution,  when  an  execution  has  been  returned  unsatis- 
fied, or  when  the  judgment  debtor  refuses  to  apply  his  property  in  sat- 
isfaction of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights; 

6.  In  all  other  cases  where  receivers  have  heretofore  been  appointed 
by  the  usages  of  courts  of  equity. 

Legislation  8  564.  Enacted  March  11,  1872;  based  on  Practice  Act,  %1AZ 
(New  York  Code,  8  244).  as  amended  by  Stats.  1854,  p.  61  [88],  which  read:  "A 
receiver  may  be  appointed  by  the  court  in  which  the  action  Is  pending,  or  by 
a  judge  thereof.  1.  Before  judgment,  provisionally  on  the  application  of  either 
party  when  he  establishes  a  prima  facie  right  to  the  property,  or  to  an  interest 
in  the  property,  [which]  is  the  subject  of  the  action,  and  which  is  in  possession 
of  an  adverse  party,  and  the  property  or  its  rents  and  profits  are  in  danger  of  . 
being  lost  or  materially  injured  or  impaired.  2.  After  judgment  to  dispose  of  ' 
the  property  according  to  the  judgment,  or  to  preserve  it  during  the  pending  of 
an  appeal,  and,  8.  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
courts  of  equity  jurisdiction." 

Citations.  Cal.  53/551.  553.  654;  54/287.  288;  65/456;  56/29,  86,  627; 
60/227;  71/272;  72/573;  75/322;  84/356,  857,  860.  874;  95/278;  108/485; 
110/141;  120/618;  121/545;  123/237,  238;  129/565;  130/599;  188/288;  144/ 
662;  162/748;    (subd.  2)   67/624;  65/433;  98/495;  99/410;   115/94;  120/616; 
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121/544:  12S/2S5.  286;  129/566;  144/660;  (robd.  8)  110/144;  121/41;  180/ 
699;  (subd.  4)  57/522;  72/575;  78/358;  (iubd.  5)  63/650;  84/355;  86/86; 
110/140;  120/682;  (lubd.  6)  66/615;  85/86;  96/276;  116/274.  App.  («ubd.  5) 
6/101.      Prac.  Act:   Cal.   (S  143)   20/55;  22/198;  25/16;  64/287,  288,  289. 

Appointment  of  roeeivor  on  dliiolation  of  co-opantiTo  buiintM  miocIUIob: 
See  CiT.  Code,  fi  658i. 

Appointment  of  receivers  upon  dijMOlntion  of  corporationfl. 

§666.  Upon  the  dlssolation  of  any  corporation,  the  snperior  conrt  of 
the  eonnty  in  which  the  corporation  carries  on  its  business  or  has  its 
principal  place  of  business,  on  application  of  any  creditor  of  the  corpora- 
tion, or  of  any  stockholder  or  member  thereof,  may  appoint  one  or  more 
persons  to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of 
the  estate  and  effects  thereof,  and  to  coUett  the  debts  and  property  due 
and  belonging  to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that  shall  remain 
over  among  the  stockholders  or  members. 

LeglaUtion  |666.  1.  Enacted  March  11,  1872;  based  on  State.  1850,  p.  347, 
II  16,  18,  and  SUtS.  1862,  p.  199,  I  25.  2.  Amended  hj  Code  Amdte.  1880,  p. 
4,  ehanfins  the  word  "dietrict"  to  "soperlor,"  before  "eourt  of  the  county." 

CiUtioas.  Cal.  84/866,  869,  870,  880;  100/119;  101/148;  108/485.  487; 
129/681. 

IMasolittlon.  Xnvolvatary:  dv.  Code,  11899,  400;  poet,  1 1 802  et  aeq. 
VolBBtary:  Post,  |!  1227  et  seq. 

Baoeiver,  restrictions  on  appolntuMnt.    Bx  parte  application,  undertak- 
ing on. 

§66^  Ko  party,  or  attorney  of  a  party,  or  person  interested  in  an 
sction,  or  related  to  any  judge  of  the  court  by  consanguinity  or  affinity 
within  the  third  degree,  can  be  appointed  receiver  therein  without  the 
written  consent  of  the  parties^  filed  with  the  clerk.  If  a  receiver  is  ap- 
pointed upon  an  ex  parte  application,  the  court,  before  making  the  order, 
must  require  from  the  applicant  an  undertaking,  with  sufficient  sureties, 
in  an  amount  to  be  fixed  by  the  court,  to  the  effect  that  the  applicant 
will  pay  to  the  defendant  all  damages  he  may  sustain  by  reason  of  the 
appointment  of  such  receiver  and  the  entry  by  him  upon  his  duties,  in 
case  the  applicant  shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause;  and  the  court  may,  in  its  dis- 
cretion, at  any  time  after  said  appointment,  require  an  additional  un- 
dertaking. 

I«eglslation  §666.  1.  Enacted  March  11,  1872,  and  then  contained  only  two 
Unes,  "No  party,  or  attorney,  or  person  interested  in  an  action,  can  be  appointed 
receiver  therein."  2.  Amended  by  Code  Amdtfs.  1878-74,  p.  800,  adding  the  rest 
of  the  section  after  the  words  "reoeirer  therein,*'  except  for  the  changes  noted 
Infra.  8.  Amended  by  Stats.  1897,  p.  60,  adding  the  words  "or  related  to  any 
Judge  of  the  conrt  by  consanguinity  or  affinity  within  the  third  degree,"  in  the 
flrst  sentence.  4.  Amendment  by  Stats.  1901,  p.  142 ;  uneonstitntional :  See  note, 
I  5,  ante.  6.  Amended  by  Stats.  1907,  p.  710,  (1)  adding  the  words  "of  a 
party,"  in  the  first  line,  (2)  changing  the  word  "be"  to  "is,"  after  "If  e 
receiver,"  and  (8)  changing  the  word  "may"  to  "mnat,"  before  "require";  the 
•ode  eommissioner  saying  of  the  first  and  third  changea,  "Such  changes  haring 
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been  made  to  eonform  to  [tie]  the  leetion  to  the  intent  of  the  legiiUton  im  the 
passage  of  the  original  section.*' 

OlUtloni.     Cal.  56/627;  60/227;  64/626;  84/866. 

Oath  and  undertaking  of  receiver. 

§667.  Before  entering  upon  his  duties,  the  reeeiver  must  be  sworm 
to  perform  them  faithfully,  and  with  two  or  more  sureties,  approved  bj 
the  court  or  judge,  execute  an  undertaking  to  the  state  of  California, 
in  such  sum  as  the  court  or  judge  may  direct,  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  receiver  in  the  action  and  obey  the 
orders  of  the  court  therein. 

Legislation  |  567.  1.  Enacted  March  11,  1872,  and  then  had  (1)  the  word 
"one"  instead  of  "two/'  before  "or  more  sureties,'*  and  (2)  the  words  "aneh 
person,  and"  instead  of  "th^  sUte  of  California."  2.  Amendment  by  Stats. 
1901,  p.  142;  unconstitutional:  See  note,  9  5,  ante.  8.  Amended  by  State.  1907. 
p.  710;  the  code  eommissioner  sa^ng,  "The  word  'one'  is  changed  to  two,'  thna 
requiring  two  sureties,  and  making  it  uniform  with  other  provisions  of  this  cods 
respecting  sureties,  and  the  undertaking  with  respect  to  form  is  left  sobject  te 
the  control  of  S  082  of  the  Political  Code." 

Undertakings  generally.  By  Pol.  Code,  (  981,  "the  proTisions  of  this  article 
apply  to  the  bonds  of  receivers,  executors,  administrators,  and  guardiana."  The 
article  referred  to  is  pt.  iii,  c.  vii,  art.  ix,  and  comprises  Pol.  Code,  {|  947  to 
986,  inclusive.  Many  of  those  provisions  seem  quite  inapplicable  to  tha  under- 
taking of  receivers,  etc.,  and  want  of  space  prevents  the  insertion  of  the  whole  In 
this  place.  By  Pol.  Code,  8  982,  bonds  or  undertakings  given  by  trusteea,  reeeiv- 
ers,  assignees,  or  officers  of  a  court,  are  to  be  in  the  name  of  the  state  of  Oallfor^ 
nia,  and  may,  by  order  of  the  court,  be  prosecuted  for  the  benefit  of  any  person 
interested. 

Undertakings  generally:  Post,  S  941. 

PoweiB  Of  receiyen. 

§668.  The  receiver  has,  under  the  control  of  the  eourt,  power  to 
bring  and  defend  actions  in  his  own  name,  as  receiver;  to  take  and  keep 
possession  of  the  property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  authorize. 

Legislation  §  568.     Enacted  March  11,  1872. 

OlUtions.     Cal.  84/11^,  91/455;  118/515;  116/866.  867;  120/475. 

Investment  of  funds. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  invested  upon  interest, 
by  order  of  the  court;  but  no  such  order  can  be  made,  except  upon  the 
eonsent  of  all  the  parties  to  the  action. 

ZaeglBlatlon  fi  569.     1.  Enacted   March    11,    1872.     %,  Amendment   by    State. 
1901,  p.  142;  unconstitutional:  Bee  note,  |  5,  ante. 
OltatiOBa.    CbL  56/627. 
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CHAPTEB  VL 
Deposit  In  Ckmrti 

I  572.     Deposit  tn  court. 

I  578.     Money  paid  to  clerk  must  be  depodted  with  eoiuty  treaiorvr. 

I  574.     Manner  of  enforcing  the  order. 

I>epoRit  In  court. 

§572.  When  it  ie  admitted  by  the  pleadings,  or  shown  upon  the  ex- 
amination of  a  party  to  the  action,  that  he  has  in  his  possession,  or 
under  his  eontrol,  any  money  or  other  thing  eapable  of  delivery,  which, 
bein^  the  subject  of  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court  may  order 
the  same,  upon  motion,  to  be  deposited  in  court  or  delivered  to  stRsP 
party,  upon  such  conditions  as  may  be  just,  subject  to  the  further  direc- 
tion of  the  court. 

XaSgialatlom  §672.  1.  Enacted  March  11,  1873;  baaed  on  Practice  Act, 
I  143,  which  had  (1)  the  words  "shown  upon  the"  before  "examination/'  and  (3) 
the  word  "the"  before  "litigation."  3.  Amendment  hj  Btots.  1901,  p.  143 ;  unoon- 
stitatlonal:  See  note,  9  5.  ante.  8.  Amended  by  Stats.  1907,  p.  710,  (1)  changing, 
in  the  first  line,  the  word  "pleading"  to  "pleadings,"  and  (3)  adding  the  words 
'^  the  action"  after  "a  party**;  the  code  commissioner  saying,  "The  words  *to 
the  »etion*  are  added  after  the  word  'party,*  as  in  its  present  form  the  section  is 
enftrely  misleading." 

Oltationa.     Cal.  61/446;  71/371,  373,  278;  78/369;  146/886.     App.  7/180. 

Honey  paid  to  clerk  most  be  deposited  with  county  treasurer. 

§673.  Whenever  money  is  paid  into  or  deposited  in  court,  the  same 
must  be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies  as 
shall  be  specially  authorized  by  his  appointment  in  writing  to  receive 
the  same.  He  must,  unless  otherwise  directed  by  law,  deposit  it  with 
the  county  treasurer,  to  be  held  by  him  subject  to  the  order  of  the 
court.  The  treasurer  must  keep  each  fund  distinct,  and  open  an  account 
with  each.  Such  appointment  must  be  filed  with  the  county  treasurer, 
who  mnst  exhibit  it,  and  give  to  each  person  applying  for  the  same  a 
certified  copy  of  the  same.  It  shall  be  in  force  until  a  revocation  in 
writing  is  filed  with  the  county  treasurer,  who  must  thereupon  write 
'Revoked,"  in  ink,  across  the  face  of  the  appointment.  For  the  safe- 
keeping of  the  money  deposited  with  him  the  treasurer  is  liable  on  his 
official  bond. 

Legislation  •  678.  1.  Enacted  March  11,  1873  (based  on  Stats.  1868-64,  p. 
468),  and  then  read:  "If  the  money  is  deposited  in  conrt  it  must  be  paid  to  the 
derh,  who  mnst  deposit  it  with  the  county  treasurer,  by  him  to  be  held  subject  to 
the  order  of  the  court.  For  the  safe-keeping  of  the  money  deposited  with  him  the 
treasurer  is  liable  on  his  oAcial  bond."  3.  Amendment  by  Stats.  1901,  p.  143; 
unconstitutional:  See  note,  f  5,  ante.  8.  Amended  by  Stats.  1907,  p.  711;  the  code 
commissioner  saying,  "The  amendment  consists  in  consolidating  f }  578  and  2104, 
there  being  two  sections  corering  the  same  subject,  where  only  one  is  needed, 
and  omits  the  first  sentence  of  the  former  section,  so  as  to  remoTe  any  possible 
eonllict  between  them."     When  added  by  Code  Amdts.  1878-74,  p.  804,  |  3104 
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may,  when  the  justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves. 

Legislation  6  578.  Enacted  March  11,  1872;  re-enactment  of  Praetiee  Act. 
I  145  (New  York  Oode,  9  274). 

Oitotions.  Cal.  58/607;  71/447,  451;  78/256;  62/588;  110/492;  186/71. 
802;  146/575;  147/437;  149/155,  686;  152/200,  645;  158/428.  Prao.  Act: 
Oal.  (5  145)  18/400;  82/583;  153/423. 

Striking  oat  party:  Ante,  §  473. 

Fresh  parties.     Bringing  in:  Ante,  S  889. 

Service  on  one  defendant  ont  of  seyeral.    Elfeet  of:  Ante,  §  414. 

Joint  debtors.     Proceedings  against:  Post,  §fi  989  et  seq. 

Joining  persons  severally  liable  on  same  instrnment:  Ante,  |  888. 

Association.    Action  against  persons  under  name  of:  Ante,  8  888. 

Judgment  may  be  against  one  party  and  action  proceed  as  to  oUierB. 

§579.  In  an  action  against  several  defendants,  the  court  may,  in  its 
discretion,  render  judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  several  judgment  is 
proper. 

Iiegislation  9  579.  Enacted  March  11,  1872 ;  re-enactment  of  Practice  Aet. 
8  146  (New  York  Code,  5  274). 

Oitetions.  Cal.  108/36;  186/802;  150/774.  App.  2/408.  Prae.  Act:  CaL 
(8  146)  6/183;  24/382. 

Striking  out  party:  Ante,  8  478. 

Fresh  parties.     Bringing  in:  Ante,  8  889. 

Service  on  one  defendant  out  of  severaL    Effect  of:  Ante,  I  414. 

Joint  debtors.     Proceedings  against:  Post,  86  989  et  seq. 

Joining  persons  severally  liable  on  same  instrument:  Ante,  8  868. 

The  relief  to  be  awarded  to  tha  plaintiff. 

§580.  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can* 
not  exceed  that  which  he  shall  have  demanded  in  his  complaint;  but  in 
any  other  case,  the  court  may  grant  him  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue. 

Legislation  8  580.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  14T 
(New  York  Code,  8  275),  substitating  "cannot"  for  "shall  not." 

CiUtions.  Cal.  53/288;  57/326;  68/106;  65/55,  853;  70/838;  72/249;  75/ 
522;  78/40;  99/68,  244,  418;  100/625;  105/453;  107/255;  110/492;  116/324, 
877;  117/220;  120/43;  122/398;  125/312.  313.  557,  558;  126/841,  842,  424; 
128/319;  129/179;  130/406;  181/48;  132/697,  698;  183/230,  494;  186/29; 
141/364;  142/63;  144/67,  775;  146/11,  416;  150/102.  App.  1/894.  Prac 
Act:  Cal.  (8147)  11/19;  20/92;  28/294;  82/050;  84/81;  87/528;  41/256; 
117/220. 

Action  may  be  dismissed,  or  nonsuit  entered. 

§581.  An  action  may  be  dismissed,  or  a  judgment  of  nonsnlt  entered, 
in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the  clerk,  filed  with 
the  papers  in  the  case,  at  any  time  before  the  trial,  upon  payment  of 
his  costs;  provided,  a  counterclaim  has  not  been  set  up,  or  affirmative 
relief  sought  by  the  cross-complaint  or  answer  of  the  defendant.  If  a 
provisional  remedy  has  been  allowed,  th^  undertaking  must  thereupon 
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be   delivered  hj  the  clerk  to  the  defendant,  who  may  have  his  action 
thereon; 

2.  Hj  either  partj,  npon  the  written  consent  of  the  other; 

3.  H7  the  court,  when  either  party  fails  to  appear  on  the  trial,  and 
the  other  party  appears  and  asks  for  the  dismisssa; 

4.  £y  the  court,  when,  -upon  the  trial  and  before  the  final  submission 
of  the  ease,  the  plaintiff  abandons  it; 

5.  By  the  court,  npon  motion  of  the  defendant,  when  npon  the  trial 
the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 

The  dismissals  mentioned  in  subdivisions  one  and  two  hereof  are  made 
by  entry  in  the  clerk's  register.  The  dismissals  mentioned  in  subdivis- 
ions three,  four,  and  five  of  this  section  must  be  made  by  orders  of  the 
court  entered  upon  the  minutes  thereof,  and  are  effective  for  all  purposes 
irhen  so  entered;  but  the  clerk  of  the  court  must  note  such  orders  in  his 
register  of  actions  in  the  case. 

Legislation  1 581.  1.  Enacted  If  arch  11,  1872 ;  based  on  Praetiee  Act,  i  148. 
"wMch  read:  "An  action  may  be  diemiased,  or  a  Judgment  of  nonsuit  entered,  in 
the  following  eases:  1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
the  i>ayment  of  costs,  if  a  counterclaim  has  not  been  made.  If  a  proyisional 
remedy  has  been  allowed,  the  undertaking  shall  thereupon  be  deliTored  by  the 
clerk  to  the  defendant,  who  may  have  his  action  thereon:  2.  By  either  party, 
upon  the  written  consent  of  the  other;  8.  By  the  court,  when  the  plaintiff  fails 
to  appear  on  the  trial,  and  the  defendant  appears  and  asks  for  the  dismissal; 
4.  By  the  court,  when  upon  the  trial,  and  before  the  final  submission  of  the 
ease,  the  plaintiff  abandons  It;  6.  By  the  court,  upon  motion  of  the  defendant, 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  sufBclent  case  for  the  Jury.  The 
dismissal  mentioned  in  the  first  two  subdivisions,  shall  be  made  by  an  entry  in 
the  clerk's  register.  Judgment  may  thereupon  be  entered  accordingly."  When 
enacted  in  1872,  f  581  read  the  same,  except  for  the  substitution  (1)  of  *'mu8t" 
for  "shall,"  aftor  "undertaking,"  in  subd.  1,  and  (2)  of  "is"  for  "shall 
be,"  after  "subdiyisions."  2.  Amended  by  Code  Amdts.  1877-78,  p.  100,  (1) 
substituting  the  word  "provided"  for  "if,"  before  "a  counterclaim";  (2)  in- 
serting the  clause  **ot  affirmatiye  relief  sought  by  the  cross-complaint  or  answer 
o<  defendant."  8.  Amended  by  Stats.  1885,  p.  76,  (1)  in  subd.  4,  omitting  "final" 
before  "submission";  <2)  adding  subd.  6,  which  read:  "By  the  court  when,  after 
Terdict  or  final  submission,  the  party  entitled  to  Judgment  neglects  to  demand 
and  hare  the  same  entered  for  more  than  six  months."  4.  Amended  by  Stats. 
1889,  p.  898.  (1)  in  subd.  4,  adding  "final"  before  "submission";  (2)  inserting, 
before  "is  made,"  in  subd.  6,  the  words  "of  this";  (8)  adding  subd.  7,  which 
read,  "And  no  sction  heretofore  or  hereafter  commenced  shall  be  further  prose- 
cated,  and  no  further  proceedings  shall  be  had  therein,  and  all  actions  hereto- 
fore or  hereafter  commenced  shall  be  dismissed  by  the  court  in  which  the  same 
shall  haye  been  commenced  on  its  own  motion,  or  on  the  motion  of  any  party 
interested  therein,  whether  named  in  the  complaint  as  a  party  or  not,  unless 
■ninmons  shall  haye  been  issued  within  one  year,  and  seryed,  and  return  thoreon 
made  within  three  years  after  the  commencement  of  said  action,  or  unless  ap- 
pearance has  been  made  by  the  defendant  or  defendants  therein  within  said 
three  years."  5.  Amended  by  Stats.  1695,  p.  81,  (1)  inserting  "section"  after 
"this,"  in  the  second  paragraph  of  subd.  6;  (2)  changing  the  section,  after  the 
words  "within  one  year,"  in  subd.  7,  to  read,  "and  all  such  actions  shall  be  in 
like  manner  dismissed,  unless  the  summons  shall  be  served  and  return  thereon 
inade  within  three  years  after  the  commencement  of  said  action.     But  all  such 
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•etionf  may  1>«  proseeated,  If  sppearanee  has  been  made  by  the  defendant  or 
defendants  within  said  three  years,  in  the  same  manner  as  if  sunmons  h»d 
been  issued  and  seryed."  6.  Amended  by  Stats.  1897,  p.  08,  (1)  Inserting,  in 
cnbd.  1,  the  words  "by  written  request  to  the  clerk,  filed  among  the  papers  in 
the  case";  (2)  changing  the  last  paragraph  of  subd.  6,  and  adding  a  new  para- 
graph, both  of  which  comprise  the  two  sentences  following:  "The  dismlsaala 
mentioned  in  subdivisions  one  and  two  hereof  are  made  by  entry  in  the  clerk's 
register.  The  dismissals  mentioned  in  subdivisions  three,  four,  fire,  and  sis  of 
this  section,  shall  be  made  by  orders  of  the  court  entered  upon  the  minutes 
thereof,  and  shall  be  elTectiye  for  all  purposes  when  so  entered,  but  the  clerk  of 
the  court  shall  note  such  orders  in  his  register  of  actions  in  the  ease.**  7.  Amend- 
ment  by  Stats.  1001,  p.  148 ;  unconstitutional :  See  note,  8  5,  ante.  8.  Amend- 
ed by  Stats.  1007,  p.  711;  the  code  commissioner  saying,  "The  amendment 
to  subd.  8  authorizes  the  plaintiff,  as  well  as  the  defendant,  to  aak  for  the  dis- 
missal of  an  action  if  his  adversary  does  not  appear  at  the  trial.  Subd.  6,  eon- 
eeming  the  dismissal  of  an  action  because  the  party  entitled  to  Judgment 
neglects  to  make  demand  therefor  within  six  months,  is  omitted,  because  the 
ehanges  made  in  9  884  require  the  Judgment  to  be  entered  by  the  clerk  without 
any  demand  by  either  party.  The  matters  contained  in  former  subd.  7  mx% 
with  certain  changes,  embraced  in  the  new  S  581a." 

Oltattons.  Cal.  58/100;  77/84;  82/415;  03/500,  511;  00/880;  102/614; 
118/304,  806;  118/224;  125/300,  802;  126/300.  801;  127/528,  624;  120/250. 
672;  182/83,  436;  185/672;  186/816,  554,  555;  187/272,  657;  140/84,  174; 
141/0.  55,  655.  667;  144/655;  146/750;  147/502,  605;  148/600;  152/847.  848. 
840:  (Subd.  1)  58/32;  65/07,  266;  66/850;  67/500;  76/878;  82/415;  00/218. 
801;  106/62;  115/155;  116/667;  118/221;  125/264;  182/484,  485;  184/63; 
185/668;  186/816.  558;  180/04;  140/877;  141/284;  145/570;  150/155.  157. 
158;  (subd.  2)  104/667;  150/156;  (subd.  8)  77/827;  122/884;  125/214;  126/ 
208;  120/672;  140/402;  (subd.  4)  56/688;  01/856;  128/386;  126/200;  129/ 
672;  (subd.  5)  58/870,  888;  118/602;  120/672;  (subd.  6)  75/565;  77/450; 
07/425;  110/227;  126/247,  824,  600;  120/672;  158/180;  (subd.  7)  00/885; 
100/512;  113/808;  110/177;  125/290;  128/256;  182/82,  455.  507,  508;  187/ 
271;  141/7.  578,  655;  144/427;  148/672;  140/608,  604;  158/608.  605.  696. 
607.  App.  2/r66;  8/126,  127;  5/01.  08,  275.  684,  585,  747;  (subd.  5)  5/707; 
(subd.  6)  2/228;  5/138;  (subd.  7)  8/452;  5/01;  6/541,  544.  545.  Prac  Aet: 
Cal.  (S148)  18/687;  18/77;  20/93;  22/102.  465;  25/276,  277;  28/168;  85/ 
802;    47/546t  547;    126/200;   185/668. 

Dismissal  for  want  of  proiecntion:  See  post,  S  588. 

Dismissal  in  Justioe's  court:   See  post,  {  890. 

Dismissal  of  election  contest:  See  post,  S8  1117,  1122,  1125. 

Dismissal  for  failure  to  give  security  for  costs:  See  post*  1 1087. 

Variance.    Fatal  or  otherwise:  Ante,  99  460-471. 

TrlaL     Either  party  may  bring  on:  Post.  9  504. 

Dismissal  of  action  for  failure  to  issue  sammons,  when. 

§581a.  No  action  heretofore  or  hereafter  commenced  shall  be  further 
proseentedi  and  no  further  proceedings  shall  be  had  therein,  and  all  ac- 
tions heretofore  or  hereafter  commenced  must  be  dismissed  07  the  eourt 
in  which  the  same  shall  have  been  commenced,  on  its  own  motion,  or  on 
motion  of  any  party  interested  therein,  whether  named  in  the  complaint 
as  a  party  or  not,  unless  summons  shall  have  issued  within  one  year,  and 
all  such  actions  must  be  in  like  manner  dismissed,  unless  the  summons 
shall  be  served  and  return  thereon  made  within  three  years  after  the 
commencement  of  said  action.    But  all  such  actions  may  be  prosecnted, 
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if  appearmnee  lias  been  made  by  the  defendant  or  defendants,  within 
nid  three  jean  in  the  same  manner  as  if  summons  had  been  issued  and 
served;  provided,  that,  except  in  actions  to  partition  or  to  recover  ^s- 
seeaion  of,  or  to  enforce  a  lien  upon,  or  to  determine  conflicting  claims 
to,  real  or  personal  property,  no  dismissal  shall  be  had  under  this  sec- 
tion as  to  any  defendant  because  of  the  failure  to  serve  summons  on 
him  during  his  absence  from  the  state,  or  while  he  has  secreted  himself 
within  the  state  to  prevent  the  service  of  summons  on  him. 

XfSgisUtioB  1581s.  Added  by  SUti.  1007,  p.  712;  the  ood«  oommisiioner 
■syiagp  *'A  new  Mction  eonUining  the  matter  in  tnbd.  7  of  former  S  681,  but 
excepting  from  Ite  opermtion  those  CMee  in  which  efleetive  Judgment  cannot  be 
reeoTered  against  a  defendant,  when  the  failure  to  lerve  process  upon  him  has 
been  due  either  to  his  secreting  himself  within  the  state,  or  to  absenting  himself 
therefrom  to  prsTent  such  serrice." 

All  other  judgments  are  on  tbe  merits. 

§582.  In  all  cases  other  than  those  mentioned  in  the  last  two  sec- 
tions, judgment  must  be  rendered  on  the  merits. 

XAglaUtion  I  688.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  §  149. 
which  read:  *1n  oTerj  case,  other  than  those  mentioned  in  the  last  section,  the 
judgment  shall  be  rendered  on  the  merits."  When  enacted  In  1872,  (1)  the 
word  ''the"  was  omitted  before  "judgment,"  and  (2)  "must"  was  changed  from 
"wMmXL"  2.  Amendment  b7  Stats.  1901,  p.  148;  unconstitutional:  Bee  note,  |  5, 
aata.  8.  Amended  by  Stats.  1907,  p.  712,  (1)  substituting  "all"  for  "erery," 
befora  *'eaae,"  and  (2)  the  words  "two  sections"  for  "section";  the  code  com- 
asiasioner  saying,  "Amendment  rendered  necessary  by  addition  of  last  section  to 
the  code." 

Clftatlons.  Oal.  58/190;  93/509;  94/469;  118/224;  125/214;  126/299,  800; 
129/350;  181/527.  App.  5/275,  585,  747.  Prac.  Act:  Oal.  (8  149)  25/277;  47/ 
548:   126/299. 

OfflBiflttl  Of  actiODB. 

§583.  The  court  may  in  its  discretion  dismiss  any  action  for  want 
of  prosecution  on  motion  of  the  defendant  and  after  due  notice  to  the 
plaintiff,  whenever  plaintiff  has  failed  for  two  years  after  answer  filed 
to  bring  such  action  to  trial.  Any  action  heretofore  or  heremfter  com- 
menced shall  be  dismissed  by  the  court  in  which  the  same  shall  have 
been  commeneed  or  to  which  it  may  be  transferred  on  motion  of  the  de- 
fendant, after  due  notice  to  plaintiff  or  by  the  court  on  its  own  motion, 
anlesB  sneh  action  is  brought  to  trial  within  five  years  after  the  defend- 
ant has  filed  his  answer,  except  where  the  parties  have  stipulated  ib 
writing  that  the  time  may  be  extended. 

f^fimM^  I  598.     Added  by  SUta.  1905,  p.  244. 
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CHAPTER  n. 
Judgment  upon  Failure  to  Answer. 

8  685.     In  what  eaiei  judgment  may  be  had  upon  failure  of  defendant  lb  Am 


In  what  cases  Judgment  may  be  had  upon  failure  of  defendant  to 

§585.  Judgment  may  be  had,  if  the  defendant  fails  to  answer  tke 
complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or 
damages  only,  if  no  answer  has  been  filed  with  the  clerk  of  the  court 
within  the  time  specified  in  the  summons,  or  such  further  time  as  may 
have  been  granted,  the  clerk,  upon  application  of  the  plaintiff,  must 
enter  the  default  of  the  defendant^  and  immediately  thereafter  enter 
judgment  for  the  amount  demanded  m  the  complaint,  including  the  coats, 
against  the  defendant,  or  against  one  or  more  of  several  defendants,  in 
the  cases  provided  for  in  section  four  hundred  and  fourteen; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons,  or  such  further  time  as 
may  have  been  granted,  the  clerk  must  enter  the  default  of  the  defend- 
ant; and  thereafter  the  plaintiff  may  apply  to  the  court  for  the  relief 
demanded  in  the  complaint.  If  the  taking  of  an  account,  or  the  proof 
of  any  fact,  is  necessary  to  enable  the  court  to  give  judgment,  or  to 
carry  the  judgment  into  effect,  the  court  may  take  the  account  or  hear 
the  proof,  or  may,  in  its  discretion,  order  a  reference  for  that  purpose. 
And  where  the  action  is  for  the  recovery  of  damages,  in  whole  or  in 
part,  the  court  may  order  the  damages  to  be  assessed  by  a  jury;  or  if, 
to  determine  the  amount  of  damages,  the  examination  of  a  long  account 
is  involved,  by  a  reference  as  above  provided; 

3.  In  actions  where  the  service  of  the  summons  was  by  publication, 
the  plaintiff,  upon  the  expiration  of  the  time  for  answering,  may,  upon 
proof  of  the  publication,  and  that  no  answer  has  been  filed,  apply  for 
judgment;  and  the  court  must  thereupon  require  proof  to  be  made  of 
the  demand  mentioned  in  the  complaint;  and  if  the  defendant  is  not  a 
resident  of  the  state,  must  require  the  plaintiff,  or  his  agent,  to  be  ex- 
amined, on  oath,  respecting  any  payments  that  have  been  made  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand,  and 
may  render  judgment  for  the  amount  which  he  is  entitled  to  recover. 

Legislation  §685.  1.  Bnaoted  March  11,  1872  (based  on  Praetiee  Aet, 
§  160).  Bubstituting  (1)  the  word  "muet"  for  "shall."  (2)  "414"  for  •thirty 
two,"  (8)  "involved"  for  "necessary,"  and  (4)  the  words  "for  answering"  for 
"designated  in  the  order  of  publication."  2.  Amendment  by  Stats.  1901,  p.  144; 
unconstitutional:  See  note,  i  6.  ante.  8.  Amended  by  Stats.  1006,  p.  48,  substi- 
tuting (1)  the  words  "demanded  in  the  prayer  of  the  complaint"  for  "specified 
in  the  summons."  and  (2)  "to  the  court"  for  "at  the  first  or  any  subsequent  term 
of  the  court."  4.  Amended  by  Stats.  1907,  p.  712,  (1)  striking  out  the  words 
"prayer  of  the,"  before  "complaint,"  and  (2)  substituting  "is"  for  "be,"  befors 
"involved"  and  before  "not  a  resident";  the  code  commissioner  saying,  "Amend- 
ments simply  change  the  verb  to  the  indicative,  to  conform  to  same  change  elsr 

whATA." 
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Oitatloai.     Oal.  58/254;  64/204;  68/426,  427,  428;  00/507;  108/207;  186/ 
868;    150/649;    (eubd.  1)   108/80,  81;   111/551;   186/557,  574;   144/4;    (lobd. 
S)     186/863,    574;    (snbd.    8)    187/427.     App.    8/46;    5/187.     Prao.   Aot:   OaL 
(S  150)  4/256;  6/156;  7/450;  17/566;  28/214;  82/685,  686;  84/87;  68/487. 
As  to  validity  of  lenrlee  of  imnmoiia:  Aato*  i  411. 
Kamas.     FletltiouB,  unending,  etc:  Anto,    f  474. 

Appeal:  Post,  9  030. 

Award.     Judgmont  on:  Poat,  |  1286. 

OoufOMioiL    Judgment  "by:  Poit,  fi|  1182  et  aeq. 

I>ollnz8  and  centa,  irlthont  fraetiona.    Monty  JodgBMUta  maal  %•  In:   PoL 
Code,   i  8274. 

Gold  coin.    Judgment  In:  Post,  f  667. 

^adgnient  generallj.    Docketing,  aatlafaetlon,  ote.:  Poat,  |i  664-675. 

Jlidgmont,  Toid,  etc.     Setting  aaida:  Ante,  |  478. 

Objoctiona,  valTor  of,  by  not  demurring  or  anawoxing:  Ante,  |  484. 

Pending,  action,  when:  Post,  i  1049. 

Iffawdamna,  writ  of,  not  granted  by  default:  See  post,  8  1088. 

Default  In  action  for  forcible  entry  and  detainer:  See  post,  |  llM. 

Defanlt  In  Justice 'a  court:   See  poat,  1 1  871  et  seq. 

Default  in  escbeat  proceedings:  See  post,  f  1271. 

Divoreo  not  granted  by  default:  See  OIy.  OodOb  1 130. 


CHAPTEB  IIL 
188068.    Mode  of  Trial,  and  Postponements. 

f  588.     laaue  defined,  and  the  different  klnda. 

8  580.     laaue  of  law,  how  raised. 

8  590.     Issue  of  fact,  how  raised. 

8  591.     Issue  of  law,  how  tried. 

8  502.     Issue  of  fact,  how  tried.     When  issues  both  of  law  and  fact,  the  former  to 

be  first  disposed  of. 
8  508.     Clerk  must   enter  causes   on   the   calendar,   to   remain   until  disposed   of. 

When  may  be  restored. 
8  504.     Parties  may  bring  issue  to  trial. 

8  505.     Motion  to  postpone  a  trial  for  absenoe  of  testimony,  requisites  of. 
8  506.     In  cases  of  adjournment  a  party  may  have  the  testimony  of  any  witness 

taken. 

IsBQe  defined,  and  tbe  different  kinds. 

§688.  iBsnes  arise  upon  the  pleadings  wlien  a  fact  or  a  concIaBion  of 
law  18  maintained  by  the  one  party  and  la  controverted  by  the  other. 
xhey  are  of  two  kinds: 

1.  Of  law;  andy 

2.  Of  f aet. 

Leglalatlon  6  588.  Enacted  March  11,  1872;  based  on  Practice  Act,  8151 
(New  York  Code,  8  248),  which  read:  '*An  issue  arises  when  a  fact  or  conclusion 
of  law  is  maintained  by  the  one  party,  and  is  controverted  by  the  other.  Issues 
are  of  two  kinds:  1.  Of  law;  and,  2.  Of  fact/' 

Cltatlona.  Cal.  88/227,  815;  08/610;  182/11;  185/660;  152/260;  (subd.  2) 
120/87. 

Issues  of  tew  and  fact:  See  post,  88  580,  500. 

Imea  of  fact  In  jnstloe'a  court:  See  post,  88  878  et  seq. 


§589 
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Issue  of  law,  how  raised. 

§  589.    An  issue  of  law  arises  upon  a  demurrer  to  the  complaint  or 
swer,  or  to  some  part  thereof. 

Legiilatlon  1 589.  Enacted  March  11,  1872 ;  baaed  on  Practice  Act.  f  153 
(New  York  Code,  §  249),  as  amended  by  Stata.  1854,  p.  62  [88],  whieh  did  m*t 
haTc  the  comma  nor  the  word  "or"  after  "anewer." 

Cltationa.     Cal.  88/227.     Prac.  Act:  Cal.  (§  152)   1/884,  885. 

Isiuea  of  law,  how  raised  in  Justlco's  eonrt:  Bee  post,  i  870. 

Issue  of  fact,  how  raised. 

§590.    An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the 
answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is  joined 
thereon. 

Legislation  •  590.  Enacted  March  11, 1872;  based  on  Practice  Act,  9  153  (New 
York  Code.  8  250),  as  amended  by  Stats.  1854,  p.  62  [88],  which  had  "therein" 
instead  of  "thereon." 

Oitotions.  Cal.  88/227;  99/270;  108/455;  124/215;  125/16,  204;  182/11; 
(subd.  1)  120/37.     Prac.  Act:  Cal.  (S  158)  41/404. 

Issnes  of  fact  in  Justice's  court,  how  raised:  See  post,  i  880. 

Issue  of  law,  how  tried. 

§591.  An  issue  of  law  must  be  tried  hj  the  court,  unless  it  is  re- 
ferred upon  consent. 

Legislation  §591.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  154. 
which  read:  "An  issue  of  law  shall  be  tried  hj  the  court,  unless  it  bo  referrad, 
upon  consent,  as  provided  in  chapter  Ti  of  this  title." 

Citations.     Cal.  135/669.     App.  1/135. 

Trial  by  court,  generally:  Post,  §S  631  et  seq. 

Issues  of  law,  how  raised  in  justice's  court:  See  post,  |  879. 

Issues  of  law,  how  tried  in  jnstioe's  court:  See  post,  8  881. 

Issue  of  fact,  how  tried.    When  issues  hoth  of  law  and  fact,  the  formar 

to  be  first  disposed  of. 

§692.  In  actions  for  the  recovery  of  specific,  real,  or  personal  prop- 
erty, with  or  without  damages,  or  for  money  claimed  as  due  upon  con- 
tract, or  as  damages  for  breach  of  contract,  or  for  injuries,  an  issue  of 
fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence is  ordered,  as  provided  in  this  code.  Where  in  these  cases  there 
are  issues  both  of  law  and  fact,  the  issue  of  law  must  be  first  disposed 
of.  In  other  cases,  issues  of  fact  must  be  tried  by  the  court,  subject 
to  its  power  to  order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  re- 
ferred to  a  referee,  as  provided  in  this  code. 

Legislation  fl  692.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  155 
(New  York  Code,  |  258),  which  read:  "An  issue  of  fact  shall  be  tried  by  a  Jury, 
unless  a  jury  trial  is  waived,  or  a  reference  be  ordered,  as  provided  in  this  act. 
Where  there  are  issues  both  of  law  and  fact  to  the  same  complaint,  the  issuea 
of  law  shall  be  first  disposed  of."  When  enacted  in  1872,  8  592  substituted 
(1)  the  word  "must"  for  "shall,"  (2)  "code"  for  "act,"  and  (8)  omitted  thu 
words  "to  the  same  complaint."     2.  Amended  bj  Code  Amdts.  1878-74,  p.  809. 
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€»tatSoili.     Cal.  50/500;    04/50,    478;    08/204;    68/188;    89/508;    104/288, 
ST2;    100/444;    127/201;   128/528;   180/521;   144/540;   140/420.     App.  1/185. 
OenanJly,  u  to  Jury  trial:  Post^  If  000-028. 
"WTmlm  of  Jury  trial:  Post,  |  081. 
S«femico:  Poit,  I9  088-045. 
Court,  trial  hj:  Post,  If  081-080. 

lasvos  of  fact  in  Jiutfoo's  court,  how  trloA:  8oo  post,  |  882. 
Issaaa  of  fact  in  fordblo  ontry  and  dotainor  to  iM  triad  by  Jury:  8oo  poat, 
I  1171. 

Olerlc  most  entor  canoes  on  the  calendar,  to  remain  until  disposed  of. 

Wlien  may  be  restored. 

§693.  The  clerk  must  enter  causes  upon  the  calendar  of  the  court 
according  to  the  date  of  issue.  Causes  once  placed  on  the  calendar  must 
remain  upon  the  calendar  until  finally  disposed  of;  provided,  that  causes 
may  be  dropped  from  the  calendar  by  consent  of  parties,  and  may  be 
again  restored  upon  notice. 

Iisgislation  fl  598.  1.  Enacted  March  11,  1872;  based  on  Practieo  Act, 
%  150  (New  York  Code,  I  256),  which  read:  "The  clerk  shall  enter  causes  upon 
ihm  calendar  of  the  court,  aecordinf  to  the  date  of  the  issue.  Causes  once  placed 
OQ  the  calendar  for  a  seneral  or  special  term.  If  not  tried  or  heard  at  such  term, 
ahall  remain  upon  the  calendar  from  court  to  court,  until  Anally  disposed  of." 
When  onactod  in  1872,  |  598  (1)  substituted  the  word  ''must"  for  "shall,"  in 
both  insunees,  and  (2)  omitted  "the"  before  "issue."  2.  Amended  by  Oods 
Amdts.  1880,  p.  5. 

Citations.     Prac.  Act:  OaL  (9  156)  48/425. 

Mandamna  to  compel  clerk  to  perform  duty:  Post,  1 1086* 

Issue  generally:  Ante,  |  588. 

Abolition  of  terms:  See  Const.,  art.  ▼!,  i  5. 

Parties  may  bring  Issue  to  tilaL 

§  594.  Either  party  may  'bring  an  issue  to  trial  or  to  a  hearing,  and, 
in  the  absence  of  the  adverse  party,  unless  the  court,  for  good  cause, 
otherwise  direct,  may  proceed  with  his  case,  and  take  a  dismissal  of  the 
action,  or  a  verdict  or  judgment,  as  the  case  may  require;  provided, 
however,  if  the  issue  to  be  tried  is  an  issue  of  fact,  proof  must  first  be 
made  to  the  satisfaction  of  the  court  that  the  adverse  party  has  had 
five  days'  notice  of  such  trial. 

I<efialation  §694.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  167, 
which  had  the  word  "an"  instead  of  "the,"  before  "issue,"  in  flrst  line. 
2.  Amended  by  Stats.  1899,  p.  5,  adding  the  proviso. 

CiUtions.  Csl.  88/280;  101/178;  125/214;  129/685;  188/419;  146/214; 
149/491,  492.     App.  1/182;  5/585;  7/718.     Prac.  Act:   OaL  (§157)  50/552. 

2>ismissal:  Ante,  I  581. 

Snrprlso.     Settinf  aside  Judgment  for:  Ante,  f  478. 

Supriso.    Hew  trial:  Post,  I  657. 

Motion  to  posl^one  a  trial  for  absence  of  testimony,  requisites  of. 

§695.  A  motion  to  postpone  a  trial  on  the  ground  of  the  absence  of 
evidence  can  only  be  made  upon  affidavit  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  due  diligence  has  been 
used  to  procure  it.    A  trial  shall  be  postponed  when  it  appears  to  the 
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court  that  the  attorney  of  record,  party,  or  principal  witness  is  aetoally 
engaged  in  attendance  upon  a  session  of  the  legislature  of  this  state  as 
a  member  thereof.  The  court  may  require  the  moving  party,  where  ap- 
plication is  made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  obtain;  and  if  the 
adverse  party  thereupon  admits  that  such  evidence  would  be  given,  and 
that  it  be  considered  as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Legislation  |  696.  1.  Enacted  March  11,  1878;  buad  on  Pnetieo  Aet,  §  158, 
which  had  (1)  the  word  "shall"  instead  of  "can."  before  "only  be  n&ade,"  mn^ 
(2)  the  word  "shall"  instead  of  "must,"  in  last  line.  2.  Amended  hj  Cod* 
Amdts.  1880,  p.  1,  which  (1)  added  "A  trial  shall  be  postponed  when  it  appears 
to  the  court  that  the  attorney  of  record,  party,  or  principal  witness  is  aetvaDy 
engaged  in  attendance  upon  a  session  of  the  legislature  of  this  state  as  a  member 
thereof;  (2)  struck  out  the  word  "also."  after  "court  may";  (8)  added  'Srhere 
application  is  msde  on  account  of  the  absence  of  a  material  witness";  and  (4> 
changed  the  word  "admit"  to  "admits." 

OlUttoni.     Cal.  55/51;  76/842;  85/807;  101/178;  118/287;  146/151;  152/9. 

Costs  on  continuance:  Post,  i  1029. 

Extension  of  time  during  attendance  upon  legiSlatare:   See  post,  1 1064. 

In  cases  of  adjournment  a  party  may  have  the  testimony  of  any  witnei 

taken. 

§596.  The  party  obtaining  a  postponement  of  a  trial  in  any  conrt  of 
record  must,  if  required  by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  adverse  party,  who  is  in  attendance,  be 
then  taken  by  deposition  before  a  judge  or  clerk  of  the  court  in  whieh 
the  case  is  pending,  or  before  such  notary  public  as  the  court  may  in- 
dicate, which  must  accordingly  be  done;  and  the  testimony  so  taken  may 
be  read  on  the  trial,  with  the  same  effect,  and  subject  to  the  same  ob- 
jections, as  if  the  witnesses  were  produced. 

Legislation  §696.  Enacted  March  11,  1872;  based  on  Praotiee  Aeft,  1064. 
as  amended  by  Stats.  1854,  p.  78  [102],  |  76.  which  (1)  had  the  words  "ahaU 
also"  instead  of  "must."  after  "court  of  record."  and  (2)  "shall"  instead  of  "must," 
before  "accordingly." 

OiUUons.     Cal.  84/226. 

DeposlUons,  in  the  state:  Post,  IS  2010-2031,  2081-2088. 
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CHAPTBB  IV. 
Trial  by  Jury. 

Artiele  I.     Formation  of  Jury.     S  9  000-604. 
II.     Conduct  of  Trial,     ft  607-619. 
III.     Verdict.     H  624-628. 


ARTIOLB  I. 

Fomuttioii  of  Jury. 

i  600.  Jury,  how  drawn. 

I  601.  Ghallengea.     Each  party  entitled  to  four  peremptory  ehanangMk 

i  602.  Challenges  for  cause.     Grounds  of. 

I  603.  Challenges,  how  tried. 

i  604.  Jury  to  he  sworn. 

Jury,  how  drawn. 

§000.  When  the  action  is  ealled  for  trial  by  jury,  the  elerk  mnst 
draw  from  the  trial-jury  box  of  the  court  the  ballots  containing  the 
names  of  the  jarors,  until  the  jury  is  completed,  or  the  ballots  are  ex- 
hausted. 

Legislation  §600.  Enacted  March  11,  1872;  hased  on  Practice  Act.  I  159. 
which  read:  *'When  the  action  is  called  for  trial  by  Jury,  the  clerk  shall  prepare 
separate  ballots  oontaining  the  names  of  the  Jurors  summoned  who  hare  appeared 
and  not  been  excused,  and  deposit  them  in  a  hox.  He  shall  then  draw  from 
the  box  twelTo  names,  and  the  persons  whose  names  are  drawn  ahall  constitute 
the  Jury.  If  the  ballots  become  exhausted  before  the  Jury  is  complete,  or  if  from 
any  cause  a  Juror  or  jurors  be  excused  or  discharged,  the  sheriff  shall  summon, 
under  the  direction  of  the  court,  from  the  citizens  of  the  county  and  not  from 
bystanders,  so  many  qualified  persons  as  may  be  necessary  to  complete  the  Jury. 
llie  jury  shall  consist  of  tweWe  persons,  unless  the  parties  consent  to  a  less  num- 
ber. The  parties  may  consent  to  any  number  not  less  than  three.  Such  son- 
sent  shall  be  entered  by  the  clerk  in  the  minutes  of  the  trial." 

Citations.     Prac.  Act:  Cal.  (§  159)   37/678,  679,  689.  690;  45/830. 

Jury.  Ctaierally:  Ante,  |i  190-254.  Trial  jury:  Ante.  9S  198,  194.  Trial 
by  jary.     Condnet  of:  Post,  H  607  et  seq.     WalTsr  of:  Post,  fi  631. 

Verdict:  Post,  9§  624  et  seq.  Trial-Jnry  box:  Ante,  fi  246.  Jurors  who  are 
ooapetent:  Ante,  fii  198,  199.     Exceptions  and  excuses:  Ante,  fi|  200-202. 

GhaUenges.    Each  party  entitled  to  four  peremptory  challenges. 

§601.  Either  party  may  challenge  the  jurors,  but  where  there  are 
several  parties  on  either  side,  they  must  join  in  a  challenge  before  it 
can  be  made.  The  challenges  are  to  individual  jurors,  and  are  either 
peremptory  or  for  cause.  Each  party  is  entitled  to  four  peremptory 
challenges.  If  no  peremptory  challenges  are  taken  until  the  panel  is 
full,  they  must  be  taken  by  the  parties  alternately,  commencing  with 
the  plaintiff. 

LsglslatiOB  §  601.     1.  Enacted  March  11,  1872;  based  on  Practice  Act.  fi  161. 
which  read:  "Either  party  may  challenge  the  Jurors,  but  when  there  are  seTeral 
Code  CiT.  Pro«. — 15 
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partiei  on  either  side,  they  shall  join  in  a  challenge  before  it  can  be  mada.  Tka 
ehallenges  shall  be  to  individual  Jurors,  and  shall  either  be  peremptory,  or  for 
eause.  Each  party  shall  be  entitled  to  four  peremptory  challenges."  Wb«s 
enacted  in  1872,  |  601  substituted  (1)  the  word  **where"  for  "when/*  (S) 
'•must."  before  "join."  for  "shall,"  (8)  "are,"  after  "challengea,"  for  "shall  be,- 
(4)  "are  either"  for  "shall  either  be,"  and  (5)  "is"  for  "shall  be,"  aft«r 
"party."     2.  Amended  by  Code  Amdts.  1878-74,  p.  810. 

Cltetioiis.     Cal.  78/120.  128;  110/416;  188/165.     App.  1/182.  578. 

Challenge  for  cause:  Post,  8  602. 

Number  of  peremptory  challenges  in  jusUoe's  court:  See  post.  §  885. 

Olialleiiges  for  canse.    GhroundB  of. 

§602.  Challenges  for  cause  may  be  taken  on  one  or  more  of  the  fol- 
lowing grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  code  to  ren- 
der a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to  any  party,  or 
to  an  officer  of  a  corporation,  which  is  a  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  agent,  or  debtor  and  creditor,  to 
either  party,  or  to  an  officer  of  a  corporation  which  is  a  party,  or  being 
a  member  of  the  family  of  either  party;  or  a  partner  in  business  with 
either  party;  or  surety  on  any  bond  or  obligation  for  either  party,  or 
being  the  holder  of  bonds  or  shares  of  the  capital  stock  of  a  corporation 
which  is  a  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  witness  on  m 
previous  trial  between  the  same  parties,  for  the  same  cause  of  action; 
or  having  served  as  a  juror  within  one  year  previously  in  any  civil  action 
or  proceeding  in  which  either  party  was  plaintiff  or  defendant. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action,  or  in 
the  main  question  involved  in  the  action,  except  his  interest  as  a  mem- 
ber or  citizen  of  a  municipal  corporation. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of  the 
action  founded  upon  knowledge  of  its  material  facts  or  of  some  of 
them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against  or  bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for  which  ho 
is  drawn  and  which  action  is  set  for  trial  before  the  panel  of  which  he 
is  member. 

Legislation  |  602.  1.  Enacted  March  11,  1872;  based  on  Praetiee  Aot,  1 162. 
as  amended  hj  Stats.  1860,  p.  802.  When  enacted  in  1872,  (1)  in  snbd.  1.  the 
word  "statute"  was  changed  to  "this  code,"  (2)  in  subd.  2.  the  word  "either," 
before  "party,"  was  changed  to  "any,"  and  (8)  in  subd.  8.  the  words  '^eing 
security"  were  changed  to  "surety."  2.  Amended  by  Code  Amdta.  1873—74, 
p.  810,  (1)  in  snbd.  2,  changing  "third"  to  "fourth";  (2)  in  subd.  6,  changing 
the  words  "the  interest  of  the  juror"  to  "his  interest";  (8)  in  subd.  6,  (a)  omit- 
ting the  words  "formed  or  expressed,"  after  "Having,"  and  (b)  adding,  after 
"action,"  the  clause,  "founded  upon  knowledge  of  its  material  facts,  or  of  some 
of  them";  and  (4)  in  subd.  7,  adding  the  words  "or  against."  before  "either 
party."     8.  Amendment  by  Stats.  1901,  p.  145;  unconstitutional:  See  note,  f  5, 
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ftata.  4.  Amended  by  State.  1907,  p.  718,  (1)  In  eubd.  9  and  enbd.  8,  eddlnR 
the  words  "or  to  en  officer  of  e  eorporation  which  ie  •  party,"  at  end  of  these 
sabdiTisions,  (2)  in  eubd.  7,  striking  ont  the  words  "or  against/'  before  "either 
party,"  and  <3)  adding  snbd.  8,  which  ended  the  section,  althongh  the  code  com- 
missioner said,  in  his  note  to  this  section,  "The  amendment  adds  to  the  section 
■abdivisions  8  and  9,  and  to  snbdiTisions  2  and  8  the  words  'or  to  an  officer  of 
ft  eorporation  which  is  a  party.'"  6.  Amended  by  Stats.  1909,  e.  715,  (1)  in 
anbd.  2,  adding  a  comma  after  "corporation";  (2)  in  snbd.  8,  (a)  after  "agent," 
Adding  "or  debtor  and  creditor,"  (b)  changing  comma  to  semicolon  after  "either 
party,**  In  first  two  instances,  and  (c)  adding,  after  "either  party,"  in  third  in- 
stance, "or  being  the  holder  of  bonds  or  shares  of  the  capital  stock  of  a  corpora- 
tion which  is  a  party";  (2)  in  snbd.  4,  (a)  before  "or  been,"  adding  "in  a  ciTil 
action,"  and  (b)  after  "of  action,"  adding  "or  baring  serred  as  a  juror  within  one 
year  preriously  in  any  civil  action  or  proceeding  in  which  either  party  was  plain - 
tiif  or  defendant";  (8)  in  snbd.  6,  omitting  a  comma  after  "action"  and  after 
"facts";  (4)  In  snbd.  8,  omitting  "for  trial"  after  "pending."  and  (b)  a  comma 
after  "drawn." 

dtatfona.  Cal.  141/742;  146/422,  425;  (snbd.  2)  180/107,  108;  (snbd.  4) 
119/621;  (snbd.  5)  121/107;  (snbd.  7)  124/814;  149/810.  App.  1/578,  581. 
Prae.  Act:  OaL  (f  162)  12/492. 

Snbd.  1.  Want  of  necessary  qnallllcations.  Oompetent  jnrors:  Ante,  1 198. 
iBoimiwUut  Jurors:  Ante,  8  199.     ExemptionB  and  excuses:  Ante,  IS  200,  201. 

Snbd.  2.     Conaangninlty  or  affinity.     Generally:  Ante,  §  170. 

Challenge  In  criminal  cansei:  See  Pen.  Code,  18  1055  et  seq. 

Oliallffliges,  bow  tiled. 

§603.  Challenges  for  eanse  must  be  tried  by  the  court.  The  juror 
challenged  and  any  other  person  may  be  examined  as  a  witness  on  the 
tiial  of  the  challenge. 

Legislation  8  60S.  Enacted  March  11,  1872 ;  based  on  Practioe  Aet»  I  168, 
which  had  "shall"  instead  of  "must." 

CltaUons.     Prae.  Act:  Cal.  (8  163)   29/186. 

OniaUengOi  groonds  of.  In  Jnstlce's  eonrt:  Bee  post,  8  886. 

Jury  to  be  sworn. 

§604.  As  soon  as  the  jury  is  completed,  an  oath  mast  be  adminis- 
tered to  the  jurors,  in  substance,  that  they  and  each  of  them  will  well 

and  truly  try  the  matter  in  issue  between ,  the  plaintiff,  and , 

defendant,  and  a  true  verdict  render  according  to  the  evidence. 

Ziegialation  §604.  Enacted  March  11,  1872;  based  on  Practice  Act,  8180, 
which  (1)  had  the  words  "oath  or  affirmation  shall"  instead  of  "oath  mnst," 
(2)  did  not  hsTc  the  word  "and"  before  "each  of  them,"  and  (8)  had  the  word 
"the"  before  "defendant." 

Citations.     Cal.  144/766.     Prae.  Act:  Cal.   (8  160)   87/689,  690;  46/880. 

Oatli,  admlnlftzatlOB  of,  generally:  Post,  88  2098-2097. 
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ARTICLE  II. 

Conduct  of  TrUL 

S  607.  Order  of  proceeding  on  triftl. 

9  608.  Charge   to   the  jury.     Court  muit   famish,    in   writing,   upon  req^^t.    Ite 

point'!  of  law  contained  therein. 

§  609.  Special  instructions. 

9  610.  View  by  jury  of  the  premises. 

I  611.  Admonition  when  jury  permitted  io  separate. 

I  612.  Jury  may  take  with  them  certain  papers. 

I  613.  Deliberation  of  jury,  how  conducted. 

8  614.  May  come  into  court  for  further  instruction!. 

8  615.  Proceedings  if  juror  becomes  sick. 

8  616.  When  prevented  from  giving  verdiclf,  the  cause  may  be  again  tried. 

8  617.  While  jury  are  absent,  oourt  may  adjourn  from  time  to  time.     Sealed  ▼erdl«tw 

8  618.  Verdict,  how  declared.     Form  of.     Polling  the  jury, 

8  619.  Proceedings  when  verdict  is  informal. 

Onler  of  proceeding  on  trlaL 

§607.  When  the  jury  has  been  sworn,  the  trial  must  proceed  in  the 
following  order,  unless  the  judge,  for  special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  produce  the 
evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evidence  in 
support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evidence  only,  un- 
less the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to 
offer  evidence  upon  their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the 
jury  on  either  side  or  on  both  sides  without  argument,  the  plaintiff  miut 
commence  and  may  conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  appear  by  different 
counsel,  the  court  must  determine  their  relative  order  in  the  evidence 
and  argument; 

6.  The  court  may  then  charge  the  jury. 

Legislation  §  607.     Enacted  March  11,  1872. 

Citations.  Gal.  67/445;  94/180;  140/420,  428,  429,  480,  488;  148/05,  400. 
App.  2/29;  6/76. 

Proceedings,  etc.,  on  trlaL  Amendments:  Ante,  8  478.  Either  party  maj 
bring  OB  trial:  Ante,  8  694.  Nonsuits,  etc.:  Ante,  8  581.  As  to  proof  neoesaary 
to  make  ont  case:  Post,  88  1867,  1869.  Variance:  Ante,  8i  469-471.  View  hj 
Jnry:  Post,  8  610. 

Evidence.  Order  of  proof:  Post,  8  2042.  Admissibility  is  fer  eonit:  Peat, 
8  2102.  Allegations,  material,  only,  need  be  proved:  Post,  8  1867.  Burden  of 
proof:  Post.  88  1869,  1981.  Relevancy  of  evidence:  Post,  811868-1870.  Rele- 
vancy, collateral  facts:  Post,  89  1868.  1870. 

Witnesses.  Answer,  witness  must:  Post,  8  2065.  Oross-examinatlon:  Post^ 
8  2048.  Direct  examination:  Post.  8  2045.  Ezclndlng  ultnesses  from  court- 
room: Post,  8  2043.  Experts:  Post,  8  1^70,  subd.  9.  Impeaching,  and  evidenoe 
of  good  character:  Post,  89  2049-2058.  Interpreters:  Post,  8  1884.  Leading 
questions:  Post,    8  2046.     Mode    of   interrogation:  Post,    8  2044.     Oalhs:  Posit 
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t§  2003-2097.     Protection    of    wttnosies:  Pott,     S  2066.     BefroililBf    memory: 
JPoflt,  9  2047.     Testlmoii7p  clerk  to  take  down,  if  no  ikortlund  reporter:  Pott, 
9  1051.     Writing  ihown  to  witnett,  other  tide  may  tee:  Pott,  |  2054. 
Cliarge  to  Jury:  Pott,  S8  608,  600. 

CStuige  to  the  jury.    Court  must  furnish,  in  writing,  upon  request^  the 

points  of  law  contained  therein. 

§608.  In  charging  the  jury  the  court  may  state  to  them  all  matters 
of  law  which  i*:  thinks  necessary  for  their  information  in  giving  their 
werdict;  and,  ii  it  state  the  testimony  of  the  case,  it  must  inform  the 
jixxy  that  they  are  the  exclusive  judges  of  all  questions  of  fact.  The 
court  must  furnish  to  either  party,  at  the  time,  upon  request,  a  state- 
ment in  writing  of  the  points  of  law  contained  in  the  charge,  or  sign, 
SLt,  the  time,  a  statement  of  such  points  prepared  and  submitted  by  the 
counsel  of  either  party. 

Legislation  9  608.  1.  Enacted  March  11,  1872;  bated  on  Practice  Act,  i  165, 
vhich  had  (1)  the  word  "thall"  inttead  of  "may."  in  flrtt  line,  (2)  the  wordt 
"thall  alao"  inttead  of  "mntt,"  before  "inform  the  Jury,"  (8)  the  word  "thall" 
ioatead  of  "mntt."  before  "fnmith  to  either."  and  (4)  the  word  "thall"  before 
"ticn."  2.  Amendment  by  State.  1001,  p.  145 ;  nneonttitutional :  Bee  note,  I  5, 
ante. 

Citotiont.     Oal.  124/528. 

Kattera  of  law,  court  sUting,  in  charge:  Oonit.,  art.  vi,  i  10;  pott,  I  2102, 
alto,  pott,  I  2061,  and  S  657,  tnbd.  7. 

Special  Instractlons. 

§  609.  Where  either  party  asks  special  instructions  to  be  given  to  the 
jury,  the  court  must  eitner  give  such  instruction,  as  requested,  or  refuse 
to  do  so,  or  give  the  instruction  with  a  modification,  in  such  manner 
that  it  may  distinctly  appear  what  instructions  were  given  in  whole  or 
ta  part. 

legislation  •  600.     Enacted  March  11,  1872. 
Ezceptlont:  Pott,   8  646. 

View  by  Jury  of  the  premises. 

§610.  When,  in  the  opinion  of  the  court,  it  is  proper  for  the  jury  to 
have  a  view  of  the  property  which  is  the  subject  of  litigation,  or  of  the 
place  in  which  anj  materiai  fact  occurred,  it  may  order  them  to  be  con- 
ducted, in  a  body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the  court  for  that 
purpose.  While  the  jury  are  thus  absent,  no  person,  other  than  the  per- 
son 80  appointed,  shall  speak  to  them  on  anj  subject  connected  with  the 

trial. 

Legislation  f  610.     Enacted  March  11,  1872. 
Oitetioas.     Oal.  40/600;  60/557.     App.  1/182. 

Admonition  when  Jury  permitted  to  separate. 

§611.  If  the  jury  are  permitted  to  separate,  either  during  the  trial 
or  after  the  case  is  submitted  to  them,  they  shall  be  admonished  by  the 
court  that  it  is  their  duty  not  to  converse  with,  or  suffer  themselves  to 


§612 
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be  addressed  by  any  other  person,  on  any  subject  of  the  trial,  and  tliaft 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon  until  the  eaaa 
is  finally  submitted  to  them. 

Legislation  §  611.     Enacted  March  11,  1872, 
OitaUona.     Cal.  64/547. 

Jury  may  take  with  them  certain  papers. 

§612.  Upon  retiring  for  deliberation  the  jury  may  take  with  tliem 
all  papers  which  have  been  received  as  evidence  in  the  cause,  except 
depositions,  or  copies  of  such  papers  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession;  and  ihcj 
may  also  take  with  them  notes  of  the  testimony  or  other  proceedings  os 
the  trial,  taken  by  themselves  or  any  of  them,  but  none  taken  by  aaj 
other  person. 

Legislation  §  612.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  §  1«7. 
which  had  the  words  "except  depositions"  inclosed  in  parentheses  and  following 
"all  papers,"  instead  of  the  present  arrangement.  2.  Amendment  by  Stata.  1901, 
p.  145;  unconstitutional:   See  note,  S  5,  ante. 

OltaUons.  Cal.  76/196;  88/648;  146/481.  App.  2/707.  Prao.  Aet:  Cal. 
(§  167)   1/177.  179;  86/179. 

Deliberation  of  Jury,  how  conducted. 

§  613.  When  the  case  is  finally  submitted  to  the  jury,  they  may  de- 
cide in  court  or  retire  for  deliberation;  if  they  retire,  they  must  be  kept 
together,  in  some  convenient  place,  under  charge  of  an  ofi&cer,  until  at 
least  three  foUrths  of  them  agree  upon  a  verdict  or  are  discharged  by 
the  court.  Unless  by  order  of  the  court,  the  officer  having  them  under 
his  charge  must  not  suffer  any  communication  to  be  made  to  them,  or 
make  any  himself,  except  to  ask  them  if  they  or  three  fourths  of  tnem 
are  agreed  upon  a  verdict,  and  he  must  not,  before  their  verdict  is  ren- 
dered, communicate  to  any  person  the  state  of  their  deliberations,  or  the 
verdict  agreed  upon. 

Legislation  §  613.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  166, 
which  read:  "After  hearing  the  charge,  the  jury  may  either  decide  in  court,  or 
retire  for  deliberation.  If  they  retire,  they  shall  be  kept  together  in  a  room  pro* 
▼ided  for  them,  or  some  other  convenient  place,  under  the  charge  of  one  or  more 
officers,  until  they  agree  upon  their  yerdict,  or  are  discharged  by  the  oourt.  The 
officer  shall,  to  the  utmost  of  his  ability,  keep  the  jury  together,  separate  from 
other  persons;  he  shall  not  suffer  any  communication  to  be  made  to  them,  or  make 
any  himself,  unless  by  order  of  the  court,  except  to  ask  them  if  they  have  agreed 
upon  their  verdict;  and  he  shall  not,  before  the  verdict  is  rendered,  communicate 
to  any  person  the  state  of  their  deliberations,  or  the  verdict  agreed  upon." 
When  9  613  was  enacted  in  1872,  it  read  as  at  present,  except  that  (1)  it 
had  the  word  "they"  instead  of  "at  least  three  fourths  of  them,"  in  the  flrat  sen* 
tence,  (2)  in  the  second  sentence  (a)  it  did  not  contain  the  words  "or  three 
fourths  of  them,"  and  (b)  had  the  word  "their"  instead  ol  'V  befora  **Tar- 
diet."     2.  Amended  by  Code  Amdts.  1880,  p.  10. 

Three  fourths.     Agreement  of:  See  Const.,  art.  1,  §  7. 

May  come  into  court  for  further  instructions. 

§  614.     After  the  jury  have  retired  for  deliberation,  if  there  be  a  dis- 
agreement between  them  as  to  any  part  of  the  testimony,  or  if  they  de- 
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to  be  informed  of  any  point  of  law  arising  in  the  eanse,  they  may 
require  the  officer  to  conduct  them  into  court.     Upon  their  being  brought 
court,  the  information  required  must  be  given  in  the  presence  of,  or 
notice  to,  the  parties  or  counsel. 

I<8gUlatlon  6  614.  EoActed  March  11,  1872,  in  language  of  Praetiea  Aet, 
1  108,  except  that  the  latter  had  the  word  "ahall"  Instead  of  **mnat." 

Citations.     Prac.  Act:  Cal.  (8  168)  28/169. 

Holidays,  Sondays,  etc.  Instmctlons  may  be  glTsn  to  Jules  dsUbeiattog  on: 
Ante^  1 184,  subd.  1.     On  non-jndldal  days:  Idem. . 

ProceedingB  if  Juror  becomes  sick. 

§  615.  If y  after  the  impaneling  of  the  jury,  and  before  Terdict,  a  juror 
Itfteeomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  or- 
der him  to  be  discharged.  In  that  case  the  trial  may  proceed  with  the 
ether  jurors  with  the  consent  of  the  parties,  or  another  juror  may  be 
r^rom  and  the  trial  begin  anew;  or  the  jury  may  be  discharged  and  a 
n<sw  jory  then  or  afterwards  impaneled. 

Iieglslatlon  f  616.  l.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  |  164, 
which  had  the  worda  "a  new  jury"  initead  of  "another  inror."  2.  Amendment 
by  State.  1901,  p.  146;  nnconatitutional :  See  note,  §  5,  ante.  8.  Amended  by 
State.  1907,  p.  714,  (1)  changing  the  anbjnnctive  **become"  of  the  Practice  Act 
and  original  code  aeetion  to  the  indicatire  "beeomea,**  and  (2)  adding  the  worda 
'SFith  the  consent  of  the  parties." 

Citations.     Prac  Act:  Cal.  (S  164)  1/887. 

When  prevented  from  giving  verdict^  the  cause  may  be  again  tried. 

§616.  In  all  cases  where  the  jury  are  discharged,  or  prevented  from 
giving  a  verdict,  by  reason  of  accident  or  other  cause,  during  the  pro- 
gresa  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  action  may 
be  again  tried  immediately,  or  at  a  future  time,  as  the  court  may  direct. 

Leglslatloa  §616.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  169. 
which  had  (1)  the  word  *V  instead  of  "the,*'  before  ''iury."  and  (2)  the  word 
"ahair*  instead  of  "may,"  before  "direct." 

Citations.     Oal.  114/478. 

While  Jury  are  absent,  court  may  adjourn  from  time  to  time.    Sealed 

▼erdictw 

§  617.  While  the  jury  are  absent  the  court  may  adjourn  from  time  to 
time,  in  respect  to  other  business;  but  it  is  nevertheless  open  for  every 
purpose  connected  with  the  cause  submitted  to  the  jury,  until  a  verdict 
IS  rendered  or  the  jury  discharged.  The  court  may  direct  the  jurv  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 

Iieglslatlon  fi617.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  §  170. 
which  had  (1)  the  words  "shall  neyertheless  be  deemed  open"  instead  of  the 
words  "is  nevertheless  open,"  and  (2)  a  final  sentence,  reading,  "A  final  adjourn- 
ment of  the  conrt  for  the  term  shall  discharge  the  jnry."  When  enacted  in  1872, 
the  section  was  changed  to  read  as  at  present,  except  for  the  final  sentence,  in 
which  the  words  "shall  discharge"  were  changed  to  "discharges."  2.  Amended  by 
Code  Amdta.  1880,  p.  10,  the  omission  of  the  final  sentenee,  supra,  being  the  only 
change. 

CiUttons.     Cal.  50/649. 
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Verdict,  how  declared.    Form  of.    Polling  tbe  Jury. 

§618.  When  the  jury,  or  three  fourths  of  them,  have  agreed  upon  a 
verdict,  thej  must  be  conducted  into  court,  their  names  called  hy  the 
clerk,  and  the  verdict  rendered  by  their  foreman;  the  verdict  mnst  be 
in  writing,  signed  by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict.  Either  party 
may  require  the  jury  to  be  polled,  which  is  done  by  the  court  or  clerk 
asking  each  juror  if  it  is  his  verdict;  if  upon  such  inquiry  or  polling, 
more  than  one  fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed,  the  verdiet  ia 
complete  and  the  jury  discharged  from  the  case. 

Iisglslation  9  618.     l.  Enacted  March  11, 1872;  based  on  Practice  Act.  9S  171, 
178,  which  read:    "§  171.  When  the  jury  have  agreed  upon  their  Tordict,    they 
•hall  be  conducted  into  court  by  the  officer  having  them  in  charge.     Their  n«maa 
shall  then  be  called,  and  they  shall  be  asked  by  the  court,  or  the  clerk,  whetker 
they  have  agreed  upon  their  verdict;  and  if  the  foreman  answer  in  the  affirmatiTa, 
they  shall,  on  being  required,  declare  the  same."     *'|  178.  When  the  verdict   U 
given,  and  is  not  informal  or  insufficient,  the  clerk  shall  immediately  record  it, 
in  full,  in  the  minutes,  and  shall  read  it  to  the  Jury,  and  inquire  of  them  whether 
it  be  their  verdict.     If  any  juror  disagree,   the  jury  shall  be   again   sent   oat; 
but  if  no  disagreement  be  expressed,  the  verdict  shall  be  eomplete,  and  the  jury 
shall  be  discharged  from  the  case.*'     When  enacted  in  1872,  S  618  read:  *'Wben 
the  jury  have  agreed  upon  their  verdict,  they  must  be  conducted  into  court,  their 
names  called  by  the  clerk,  and  the  verdict  rendered  by  their  foreman.     The  ver- 
dict must  be  in  writing,  si^'ued  by  the  foreman,  and  must  be  read  by  the  elerk 
to  the  jury,  and  the  inquiry  made  whether  it  is  their  verdict.     If  any  juror  dis- 
agrees, they  must  be  sent  out  again;    but  if  no  disagreement  be  expressed,  and 
neither  party  requires  the  jury  to  be  polled,  the  verdict  is  complete  and  the  jury 
discharged  from  the  case.     Either  party  may  require  the  jury  to  be  polled,  which 
is  done  by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict.     If  any  one 
answer  in  the  negative,  the  jury  must  again  be  sent  out.*'     2.  Amended  by  Gode 
Amdts.    1880,   p.    10. 

Citations.     Cal.  80/82;  184/11.     Prac.  Act:  Gal.  (S  178)   8/618. 
Verdict  received  on  non- judicial  day:  Ante,  §  134. 

Proceedings  when  verdict  is  informal. 

§619.  When  the  verdict  is  announced,  if  it  is  informal  or  insufficient, 
in  not  covering  the  issue  submitted,  it  may  be  corrected  by  the  jury 
under  the  advice  of  the  court,  or  the  jury  may  be  again  sent  out. 

Legislation  §  619.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  §  172, 
which  read:  "If  the  verdict  be  informal,  or  insufficient,  in  not  covering  the  whole 
issue  or  issues  submitted,  the  verdict  may  be  corrected  by  the  jury,  under  the 
advice  of  the  court,  or  the  jury  may  be  again  sent  out." 

CiUtions.     Oal.  66/217. 
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ARTICLE  m. 

Verdict. 

I  624«  General  and  ipedal  Terdicts  defined. 

9  625.  When  a  general  or  special  rerdict  may  be  rendered. 

i  626.  Verdict  in  actions  for  recovery  of  mooey  or  on  estnbllshing  eonnterclaim. 

I  627.  Verdict  In  sctions  for  the  recovery  of  specific  personal  property. 

i  628.  Entry  of  verdict. 

Cteneral  and  special  verdicts  defined. 

§624.  The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce  generally  upon  all  or  any  of 
the  issues,  either  in  favor  of  the  plaintiff  or  defendant;  a  special  ver- 
dict is  that  by  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court.  The  special  verdict  must  present  the  conclusions  of  fact 
as  established  by  the  evidence,  and  not  the  evidence ^to  prove  them; 
and  those  conclusions  of  fact  must  be  so  presented  as  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of  law. 

Iieglslatlon  §624.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  174 
(New  York  Code,  §  250).  which  had  the  word  "shall"  instead  of  "must/*  in  both 
instances. 

Citations.     Cal.  74/208;   91/210;   134/11.     Prae.  Act:   Cal.    (§174)    10/105. 

General  or  special  verdict.    When  may  be  rendered:  Post,  S  625. 

Miscondnct  of  Jury:  PosK,  S  657,  snbd.  2. 

When  a  general  or  special  verdict  may  be  rendered. 

§625.  In  an  action  for  the  recovery  of  money  only,  or  specific  real 
property,  the  jury,  in  their  discretion,  may  render  a  general  or  special 
verdict.  In  all  other  cases  the  court  may  direct  the  jury  to  find  a 
special  verdict  in  writing,  upon  all,  or  any  of  the  issues,  and  in  all  cases 
may  instruct  them,  if  they  render  a  general  verdict,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  must  be  filed 
with  the  clerk  and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the  former  controls  the 
latter,  and  the  court  must  give  judgment  accordingly. 

Legislation  §625.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  175 
(New  York  Code,  99  261,  262),  as  amended  by  Stats.  1854,  p.  88.  When 
enacted  in  1872.  (1)  the  word  "shall"  was  changed  to  "must."  before  "be  filed." 
(2)  the  words  "shall  be"  were  changed  to  "is,"  before  "inconsistent,"  (3)  the 
words  "shall  control"  were  changed  to  "controls,"  and  (4)  the  word  "shall"  was 
changed  to  "must,"  before  "giye  judgment."  2.  Amended  by  Stats.  1905,  p.  56, 
(1)  adding,  (a)  in  first  sentence,  after  "the  jnry,"  the  words  "unless  instructed 
by  the  court  to  render  a  special  Terdiet,  may,"  and  (b)  placing  "may"  after 
"discretion";  (2)  changing  the  second  sentence  to  read,  "In  all  cases  the  court 
muat,  upon  the  request  in  writing  of  any  of  the  parties,  direct  the  jury  to  find 
a  special  yerdict  in  writing  upon  all  or  any  of  the  issues  and  in  all  cases  must 
instruct  them  upon  the  request  in  writing  of  sny  of  the  parties,  if  they  render  a 
general  rerdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in  writing. 
•nd  must  direct  a  written  finding  thereon."     8.  Amended  by  Stats.  1909.  p.  193. 
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changing  the  section  to  read  as  enacted  in  1872,  except  that  la  second  — ntanra 
eommas  were  added  before  and  after  the  words  "upon  all." 

Citations.  Cal.  65/51;  72/881;  77/590;  96/648;  97/418;  99/124;  108/471; 
104/641;  126/365;  128/208;  180/652;  185/612;  152/130,  138,  184,  187. 
App.  6/401,  727.     Prac.  Act:   Cal.  (S  175)   4/9;   19/105;   28/418,  420. 

Verdict  in  actionB  for  recovery  of  money  or  on  establishing  counterclaim. 
§626.  When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant,  when  a  counterclaim  for  the 
recovery  of  money  is  established,  exceeding  the  amount  of  the  plain- 
tiff's claim  as  established,  the  jury  must  also  find  the  amount  of  the  re- 
covery. 

Zie^slatlon  §  626.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  S  176 
(New  York  Code,  S  268),  which  had  the  word  "shall**  instead  of  "must." 

Citations.  Cal.  54/280;  61/120;  77/427;  85/198.  Prae.  Act:  Cal.  (i  176) 
19/658;  86/176;  41/69. 

Verdict  in  actions  for  the  recovery  of  specific  personal  property. 

§  627.  In  an  action  for  the  recovery  of  specific  personal  property,  if 
the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defendant,  by 
his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or,  if  being  in  favor  of  defendant,  they  aJso  find  that  he 
Is  entitled  to  a  return  thereof,  must  find  the  value  of  the  property,  and, 
if  so  instructed,  the  value  of  specific  portions  thereof,  and  may  at  the 
same  time  assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  by  reason  of  the  taking 
or  detention  of  such  property. 

Legislation  §  627.  1.  Enacted  March  11.  1872;  based  on  Practice  Act,  |  177 
(New  York  Code.  S  261),  which  had  the  word  "shall"  instead  of  "must."  2. 
Amended  by  Code  Amdts.  1878-74.  p.  811,  (1)  omitting  the  word  "the**  after 
"in  favor  of."  and  (2)  adding  "and,  if  so  instructed,  the  ralue  of  specifio  por* 
tions  thereof." 

CltaUons.  Cal.  54/194;  56/459,  460;  65/288;  87/847;  89/504;  00/500; 
101/239;  108/145;  126/40.  Prac.  Act:  Cal.  (S  177)  7/571;  21/280;  24/149, 
151;  88/584. 

Jury  must  find,  etc.:  See  post,  S  667. 

Entry  of  verdict. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made  by  the  clerk 
in  the  minutes  of  the  court,  specifying  the  time  of  trial,  the  names  of 
the  jurors  and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or 
if  the  case  be  reserved  for  argument  or  further  consideration,  the  order 
thus  reserving  it. 

Legislation  §628.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  178 
(New  York  Code,  9  264),  which  had  (1)  the  word  "shall"  instead  of  "must," 
(2)  the  words  "and  the  Terdiet"  instead  of  "and  setting  out  the  verdict  at 
length,"  and  (8)  the  article  "a"  before  "special  verdict." 

OiUtions.     Cal.  85/579;  98/868;  99/515.     Prac.  Act:  OaL  (9  178)  28/480, 
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CHAPTER  V. 
Trial  by  OouxU 

%  SSI.  When  and  bow  Crial  by  Jury  may  be  waived. 

§  082.  Upon  trial  by  court,  deeiBlon  to  be  in  writing  and  filed  witbfn  tbirty  daya. 

§  033.  Facte  found  and  conelusiona  of  law  muet  be  separately  ftated.     Judgmenl 
on. 

§  634.  Findings  may  be  waitred,  bow. 

§085.  Findings,  bow  prepared.     [Repealed.] 

i  086.  Proeeadings  after  determination  of  issue  of  law. 

'When  and  how  trial  by  Jury  may  be  waived. 

§  631.  Trial  by  jury  may  be  waived  by  the  several  parties  to  an  isstto 
ot  fact  in  actions  arising  on  contract,  or  for  the  recovery  of  specific  real 
or  personal  property,  with  or  without  damages,  and  with  the  assent  of 
the  court  in  other  actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk. 

3.  By  oral  consent,  in  open  eOurt,  entered  in  the  minutes. 

I^gialation  §631.  1.  Enacted  Marcb  11.  1872;  re-enactment  of  Practice  Act. 
f  179.  2.  Amended  by  Code  Amdta.  1878-74,  p.  811,  (1)  in  the  first  paragraph, 
(a)  adding  "or  for  the  reooTcry  of  specific  real  or  personal  property,  with  or 
without  damages,"  and  (b)  omitting  the  woM  "the**  before  "manner";  (2)  omit- 
ting the  final  paragraph,  which  read:  "The  court  may  prescribe  by  rule  what 
ahall  be  deemed  a  waiver  in  other  cases."  .  3.  Amendment  by  Stats.  1901,  p.  146; 
uneoBStitutional :  See  note,  f  5,  ante. 

Cltotlons.  Cal.  60/866;  70/448;  83/281;  88/188;  99/515;  101/641;  104/ 
467:  119/248;  130/642.     Prao.  Act:  Cal.  (9  179)  4/113;  16/438;  18/411,  448. 

Waiver  of  Jury  trial:  See  Const.,  art.  i,  S  7. 

Waiver  of  Jury  in  Jastioe'i  oonrt:  See  post.  |  888. 

U^Km  trial  by  courts  decision  to  be  in  writing  and  filed  within  thirty 

days. 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision 
must  be  given  in  writing  and  filed  with  the  clerk  within  thirty  days 
after  the  cause  is  submitted  for  decision. 

Xiegislation  6  632.  1.  Enacted  March  11,  1872;  based  on  the  first  sen- 
tence of  Practice  Act,  §  180,  which  read:  "Upon  the  trial  of  an  issue  of  fact 
by  the  court,  its  decision  shall  be  given  in  writing,  and  filed  with  the  clerk,  within 
ten  days  after  the  trial  took  place."  When  enacted  in  1872.  the  section  read 
aa  at  present,  except  that  (1)  it  had  the  word  "twenty"  instead  of  "thirty,"  and 
(2)  at  the  end  of  the  section,  the  clause  "and  unless  the  decision  is  filed  within 
that  time  the  action  must  again  be  tried."  2.  Amended  by  Code  Amdts.  1873-74, 
p.  312. 

Citations.  Cal.  63/37,  55;  64/56,  92;  65/117,  259,  530;  66/412;  68/603; 
69/218;  70/551;  81/341;  84/582;  87/571;  89/487;  90/327;  95/348;  98/206; 
99/347;  108/481;  110/75;  116/599;  119/888;  125/204;  139/259;  140/675. 
App.  1/712. 
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Facts  found  and  conclusions  of  law  must  be  separately  stated.    Jndi^- 

ment  on. 

§633.  In  giving  the  decision,  the  facts  found  and  the  eonelasiona  of 
law  must  be  separately  stated.  Judgment  upon  the  decision  must  be  en- 
tered accordingly. 

Legislation  §633.  Enacted  March  11,  1872;  based  on  the  eeeond  s«nteii«* 
of  Practice  Act,  |  180.  which  had  the  word  "ahair'  initead  of  'inuet,"  in  both 
instances. 

Citations.  Cal.  49/555;  61/834;  68/87,  55;  64/56,  02;  66/117,  259,  SSO; 
66/818.  406.  412;  68/159,  454;  69/218;  70/551;  81/841;  84/582;  89/487; 
90/327;  91/598;  95/348;  98/206.  862;  99/847;  102/628;  106/580;  107/42^; 
108/455,  481,  482;  110/75,  76;  116/599;  119/388;  125/204;  188/830;  140/ 
481,  487.  Prac.  Act:  Cal.  <9  180)  2/805;  7/261;  8/619;  18/448;  28/70,  805;  31/ 
98:  33/255.  330;  84/134,  226;  85/87;  88/530;  89/887;  46/872;  89/488; 
105/698.     App.  1/718. 

Findings  may  be  waived,  how. 

§634.  Findings  of  fact  may  be  waived  by  the  several  parties  to  an 
issue  of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  -writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

Legislation  §  684.     Enacted  March  11,  1872. 

Citations.  Cal.  51/268;  63/37;  67/54;  68/240;  88/288;  85/158;  •1/587, 
598;  94/56;  96/41;  99/515;  104/247;  110/32;  140/481;  146/218.  App.  1/ 
712. 

§635.     [Related  to  the  preparation  of  findings.    Bepealed.] 

Legislation  §  635.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amtdta. 
1873-74,  p.  812.  8.  Repealed  by  Code  Amdts.  1875-76,  p.  91.  4.  By  Stats. 
1901,  p.  146,  a  new  9  635  was  added  (code  commission  section),  which  proridad 
that  "upon  trial  of  a  question  of  fact,  court  must  pass  upon  questions  of  law,  upon 
request";  held  unconstitutional:  See  note,  8  6,  ante. 

Citations.     Cal.  57/587. 

Proceedings  after  determination  of  issue  of  law. 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  he  maj 
proceed  in  the  manner  prescribed  by  the  first  two  subdivisions  of  section 
five  hundred  and  eighty-five,  upon  the  failure  of  the  defendant  to  an- 
swer. If  judgment  be  for  the  defendant  upon  an  issue  of  law,  and  the 
taking  of  an  account,  or  the  proof  of  any  fact,  be  necessary  to  enable 
the  court  to  complete  the  judgment,  a  reference  may  be  ordered,  as  in 
that  section  provided. 

Legislation  |636.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  181, 
which  read:  "On  a  judgment  upon  an  issue  of  law,  if  the  taking  of  an  aeoovat 
be  necessary  to  enable  the  court  to  complete  the  judgment,  a  reference  may  be 
ordered/* 

Citations.     Cal.  108/207. 

Issue  of  law:  Ante,  I  680.    When  a  bar:  Post,  1 1908. 

Reference:  Post,  SS  638  et  seq. 

Leave  to  answer,  after  defendant's  demnrrer  overmled:  Ante,  I  479. 

Default,  judgment  by:  Ante,  S  585. 

Judgment  generally:  Post,  S  664. 
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CHAPTER  VL 
Bdf erences  and  Trlala  by  Bef erees. 

I  688.  Reference  ordered  apon  Agreement  of  parties,  in  wh*t  caMt. 

I  639.  Reference  ordered  on  motion,  in  what  caaea. 

I  640.  Nnmber  of  referees,  qualifications,  etc. 

I  641.  A  party  may  object.     Grounds  of  objection. 

I  642.  Objections,  how  disposed  of. 

I  643.  Referees  to  report  within  twenty  days. 

I  644.  Effect  of  referee's  finding. 

I  645.  How  excepted  to,  etc. 

Reference  ordered  upon  agreement  of  parties,  in  what  cases. 

§638.  A  reference  may  be  ordered  npon  the  agreement  of  the  parties 
filed  with  the  clerk,  or  entered  in  the  minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding,  whether 
of  fact  or  of  law,  and  to  report  a  finding  and  judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  determine  an 
aetion  or  proceeding. 

Iiegifllation  6  638.  Enacted  March  11,  1872;  based  on  Practice  Act,  §182. 
as  amended  by  Stats.  1865-66,  p.  845,  which  had  the  words,  in  subd.  2,  "to  pro- 
ceed and  determine  the  ease,*'  instead  of  '*to  determine  an  action  or  proceeding." 

Citations.  Cal.  68/584;  80/520;  99/515;  108/20;  128/41,  99,  101;  (subd. 
1)  136/78.  Prae.  Aot:  Cal.  (9  182)  2/94;  20/98;  24/426;  26/267;  85/552; 
46/146,  149,  150. 

Reference  in  general.  Court  eommissioneri:  Ante,  9  269,  snbd.  2.  Fees  for: 
Post,  §  1028.     Compulsory:  See  post,  (  689. 

Referees.  Nnmber,  etc.:  Post,  |  640.  Objections  to:  Post,  ||  641»  642. 
Beport  of:  Post,  8f  648-645. 

Trial  by  referee:  Post,  9  1058. 

Bef erence  ordered  on  motion.  In  wbat  cases. 

§639.  When  the  parties  do  not  consent,  the  court  may,  upon  the  ap- 
plieation  of  either,  or  of  its  own  motion,  direct  a  reference  in  the  follow- 
ing eases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examination  of  a 
long  account  on  either  side;  in  which  case  the  referees  may  be  directed 
to  hear  and  decide  the  whole  issue,  or  report  upon  any  specific  question 
of  fact  involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of 
the  court  before  judgment,  or  for  carrying  a  judgment  or  order  into 
eifeet; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises  upon 
motion  or  otherwise,  in  any  stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a  special 
proceeding. 

Legislation  |  639.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  168, 
which  had  the  word  "or**  at  end  of  snbd.  8. 

CtUtions.  Gal.  67/648;  79/702;  99/428;  108/20:  109/255;  122/156;  128/ 
41;  125/50.     Prae.  Aet:  Cal.  (9  188)  24/426,  426;  41/405. 
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Eefer«Bce  on  proceedings  supplementary  to  ezecntion:  Post,  §  714. 
Mandamns,  reference  in:  See  post,  S  1095. 

Kninber  of  referees,  qualifications,  etc. 

§640.  A  reference  may  be  ordered  to  any  person  or  persons,  not  ex- 
ceeding threO;  agreed  upon  by  the  parties.  If  the  parties  do  not  a^ee» 
the  court  or  judge  must  appoint  one  or  more  referees,  not  exceeding 
three,  who  reside  in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or  the  reference 
may  be  made  to  a  court  commissioner  of  the  county  where  the  cause  is 
pending. 

Legislation  S  640.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  184. 
as  amended  by  Btats.  1865-66,  p.  845,  which  had  the  word  "shaU"  instead  ol 
•*must." 

Citations.     Prac.  Act:  Cal.  (S  184)  70/801. 

fieference  ordered:  Ante,  89  638,  689. 

Three  referees,  two  may  act:  Post,  §  1068. 

Conrt  cosunisaioner:  Ante,  8  259,  subd.  3. 

A  party  may  object.    Orounds  of  objection. 

§  641.  A  party  may  object  to  the  appointment  of  any  person  as  ref- 
eree, on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statute  to  render 
a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to  either  party, 
or  to  an  officer  of  a  corporation  which  is  a  party,  or  to  any  judge  of 
the  court  in  which  the  appointment  shall  be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  niaster  and  servant, 
employer  and  clerk,  or  principal  and  agent,  to  either  party;  or  being  a 
member  of  the  family  of  either  party;  or  a  partner  in  business  with 
either  party;  or  security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial  between  the 
same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the  action,  or  in 
the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  aa  to 
the  merits  of  the  actiou; 

7.  The  existence  of  a  state  of  mind  in  such  person  evincing  enmity 
against  or  bias  to  either  party. 

Legislation  §641.  l.  Enacted  March  11,  1872;  re-enactment  of  Praetice 
Act,  8  185.  2.  Amended  by  Stats.  1897,  p.  60,  adding  at  end  of  sabd.  2,  '*or 
to  any  jadge  of  the  court  in  which  the  appointment  shall  be  made.'*  3.  AniMid* 
ment  by  Stats.  1901,  p.  146;  nnconstitutional :  See  note,  8  5,  ante.  4.  Amended 
by  Stats.  1907,  p.  714.  (1)  in  first  paragraph,  changing  "A"  from  "Either"; 
(2)  in  snbd.  2,  adding  "or  to  an  officer  of  a  corporation  which  is  a  partj";  and 
(8)  in  subd.  8,  striking  out  the  word  "being"  before  "security." 

Objections,  how  disposed  of. 

§642.  The  objections  taken  to  the  appointment  of  any  person  as 
referee  must  be  heard  and  disposed  of  by  the  court.  Affidavita  may 
be  read  and  witnesses  examined  as  to  such  objectionsii 
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Legislation  §642.  Enacted  Murch  11,  1872;  baaed  on  FracUeo  Act,  fi  188, 
wliieh  had  (1)  the  word  "shall"  instead  of  "muBt."  and  (2)  inatead  oi  "witneases 
axamined,"  the  words  "any  person  examined  as  a  witness." 

CiUtlons.     Cal.  104/247. 

Objections:  See  ante,  S  841. 

Xteferees  to  report  witUn  twenty  days. 

§643.     The   referees  or  commissioner  must  report   their  flndin^^s   in 
'wrriting  to  the  court  within  twenty  days  after  the  testimony  is  closed, 

flLnd  the  facts  found  and  conclusions  of  law  must  be  separately  stated 

Uierein. 

I«glsl&UoB  8  648.  Enacted  March  11,  1872;  based  on  Practice  Act,  8187, 
aa  amended  by  State.  1865-66,  p.  845,  which  read:  "The  referees  or  comznis- 
aioner  shall  report  their  findings  in  writing  to  the  court  within  ten  days  (or 
within  such  further  time  aa  may  be  allowed  by  the  court)  after  the  testimony 
ahall  hare  been  closed,  and  the  facts  found  and  conclusions  of  law  shall  be  sepa* 
rately  stated  therein.  The  finding  of  the  referee  or.  commissioner  upon  the  whole 
isaue  shall  atand  aa  the  finding  of  the  court,  and  upon  filing  of  the  finding  with 
the  clerk  of  the  court  judgment  may  be  entered  thereon  in  the  same  manner  as 
if  the  action  had  been  tried  by  the  court.  The  finding  of  the  referees  or  com- 
misaioner  may  be  excepted  to  and  roTiewed  in  like  manner  as  if  made  by  the 
court.  When  the  reference  is  to  report  the  facts  the  finding  reported  shall  hare 
the  elFeet  of  a  special  rerdict.'* 

ClUtions.     Prac.  Act:  Cal.  (9  187)  22/478;  84/85;  41/405;  82/482;  108/21. 

Court  commissioner  as  referee:  Ante,  S  250,  subd.  2. 

Referees,  where  three,  all  must  meet,  bnt  two  can  act:  Post,  i  1058. 

Enforcing  order:  Ante,  S  128,  subd.  2. 

Findings.    Effect  of:  Post,  S  645. 

Effect  of  referee's  finding. 

§644.     The  finding  of  the  referee  or  commissioner  upon  the  whole 
issue  must  stand  as  the  finding  of  the  court,  and  upon  filing  of  the  find- 
ing with  the  clerk  of  the  court,  judgment  may  be  entered  thereon  in 
the  same  manner  as  if  the  action  had  been  tried  by  the  court. 
LegisUtion  6  644.     Enacted  Harch  11,  1872. 
CitaUons.     Cal.  108/20. 

How  excepted  to,  etc 

§645.  The  findings  of  the  referee  or  commissioner  may  be  excepted 
to  and  reviewed  in  like  manner  as  if  made  by  the  court.  When  the 
reference  is  to  report  the  facts,  the  finding  reported  has  the  effect  of  a 
special  verdict. 

Ijegislatlon  |  645.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  187; 
q.y..  Legislation  (  648,  ante. 

Citations.     Oal.  104/247.     App.  2/751. 

Exceptions  generally:  Post,  S9  646  et  seq.  Kew  trlAls:  Post,  9S  656  et  seq. 
Court  commissioner's  report,  time  and  mode  of  excepting  to:  Ante,  9  259,  subd.  2. 
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CHAPTER  Vn. 
Provisions  Belating  to  Trials  in  General. 

Article  I.     Exceptions.      §§  646-653. 
II.     New  Trials.     S§  656-668a. 

ARTICLE  I. 

Exceptions. 

5  646.  "Exception"  defined.     When  taken. 

5  647.  Verdict  or  order  in  absence  of  party,  deemed  excepted  to. 

8  648.  Exception,  form  of. 

S  649.  Exceptions  signed  by  judge  and  filed  with  clerk. 

{  650.  Exceptions    not  presented  at  time  of  ruling.     Notice  to  adrerie  party,   Isov 

settled  upon,  etc. 

8  651.  Exceptions  after  judgment. 

8  652.  Proceedings  if  judge  refuse  to  allow  bill  of  exceptions. 

8  653.  Settlement  of  bill  of  exceptions. 

"Exception"  defined.    When  taken. 

§  646.  An  exception  is  an  objection  upon  a  matter  of  law  to  a  decision 
made,  either  before  or  after  judgment,  by  a  court,  tribunal,  judge,  or 
other  judicial  officer,  in  an  action  or  proceeding.  The  exception  must  be 
taken  at  the  time  the  decision  is  made,  except  as  provided  in  section  six 
hundred  and  forty-seven. 

LeglslaUon  §646.  1.  Enacted  March  11,  1872;  based  on  Praetiee  Act. 
8  188,  which  read:  "An  exception  is  an  objection  taken  at  the  trial  to  a  decision 
upon  a  matter  of  law,  whether  such  trial  be  by  jury,  court,  or  referees,  and 
whether  the  decision  be  made  during  the  formation  of  a  jury,  or  in  the  admiMion 
of  evidence,  or  in  the  charge  to  a  jury,  or  at  any  other  time  from  the  eallini^  of 
the  action  for  trial  to  the  rendering  of  the  yerdict  or  decision.  But  no  exception 
shall  be  regarded  on  a  motion  for  a  new  trial,  or  on  an  appeal,  unless  the  excep- 
tion be  material,  and  afi'ect  the  substantial  rights  of  the  parties."  When  enacted 
in  1872,  8  646  read:  "Exceptions  may  be  taken  by  either  party  to  any  ruling  or 
decision  made  by  a  court  or  judge,  either  before  or  after  judgment,  in  any  action 
or  proceeding,  but,  except  in  the  cnses  provided  for  in  the  next  section,  mnst 
be  taken  at  the  time  the  ruling  is  made."  2.  Amended  by  Code  Amdts.  1878—74, 
p.  812,  to  read:  "An  exception  is  an  objection  upon  a  matter  of  law  to  a  decision 
of  a  court,  judge,  or  referee  in  an  action  or  proceeding,  and  may  be  taken  by 
either  party  to  any  decision  made  either  before  or  after  judgment;  and  except  as 
provided  in  the  following  section,  it  must  be  taken  at  the  time  the  deciaion  is 
made."     8.  Amended  by  Code  Amdts.  1875-76,  p.  91. 

Citations.  Cal.  45/222;  51/111;  67/239;  58/176;  61/168;  68/804;  70/581; 
79/408;  87/391;  80/476;  81/609,  639;  83/233;  87/891;  90/268;  108/141; 
122/476.  App.  1/625.  Prac.  Act:  Cal.  (8  188)  12/493;  20/98;  2^/174,  263; 
82/317,  822;  33/553;   84/686;   35/257;  41/317. 

Matters  deemed  excepted  to:  Post,  8  647. 

Amendments  to:  Post,  8  650. 

Verdict  or  order  In  absence  of  party,  deemed  excepted  to. 

§  647.     The  verdict  of  the  jury,  the  final  decision  in  an  action  or  pro- 
ceeding, an  interlocutory  order  or  decision,  finally  determining  the  rights 
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of    tlie    parties,  or  some  of  them,  an  order  or  decision  from  which  an 
&pp<?a.l   may  be  taken,  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading,  striking  out  a 
plesLding  or  a  portion  thereof,  refusing  a  continuance,  an  order  made 
tipon    €z  parte  application,  giving  an  instruction,  although  no  objection 
to  siieb  instruction  was  made,  refusing  to  ^ive  an  instruction,  modif3ring 
&11    instruction  requested,  an  order  or  decision  made  in  the  absence  of 
tlie    party  or  an  order  granting  or  denying  a  nonsuit  or  a  motion  to 
strike  out  evidence  or  testimony,  and  a  ruling  sustaining  or  overruling  an 
o'bjection  to  evidence,  are  deemed  to  have  been  excepted  to. 

Ziegiilation  9  647.     1.  Enacted    March    11,    1872;     based    on    Practice    Act. 
%  191,  which  read:    "When  a  cause  has  been  tried  by  the  court,  or  by  referees, 
and  the  decision  or  report  is  not  made  immediately  after  the  closing  of  the  testi- 
mony, the  decision  or  report  shall  be  deemed  excepted  to  on  motion  for  a  new 
trial  or  on  appeal,  without  any  special  notice  that  an  exception  is  taken  thereto." 
l^ben  enacted  in  1872,   §  647  read:     "The  adverse  party  is  deemed  to  have  ex- 
eepted  to  the  verdict  of  the  jury,  or  the  final  decision  of  the  court  or  referee,  to 
an  order  granting  or  refusing  a  new  trial,  sustaining  or  overruling  a  demurrer, 
striking   out    a   pleading   or   any  part   thereof,    granting   or   refusing   a   eontin- 
aanee,  granting  or  refusing  to  change  the  place  of  trial;    and  is  also  deemed  to 
have  excepted  to  every  order,  ruling,  or  proceeding  made  or  had  in  the  action  or 
proceeding,    either   before    or   after   judgment,    upon    an    ex    parte    application." 
8.  Amended  by  Code  Amdts.  1875-76,  p.  92,  to  read  as  at  present,  down  to  and 
including  the  words  "refusing  a  continuance,"  the  section,  after  these  words,  read- 
ing, "an  order  made  upon  ex  parte  application,  and  an  order  or  decision  made  in 
the  absence  of  a  party,  are  deemed  to  have  been  excepted  to."     8.  Amendment  by 
State.    1901,    p.    146;     unconstitutional:     See   note,    §  5,    ante.     4.  Amended    by 
Stats.  1907,  p.  715,  adding,  after  "refusing  a  continuance,"  the  words  "modifying, 
giving,   or  refusing  to   give,   in  whole   or   in   part,   an   instruction   to   the  Jury." 
5.  Amended  by  Stats.  1909,  p.  586,  changing  the  section,  after  the  words  "refus- 
ing a  continuance,"  to  read  as  now  printed. 

CitaUons.  Cal.  47/167;  57/243;  60/252;  63/304,  509;  71/309;  77/648; 
82/607;  83/232;  86/212;  90/61;  98/283,  417;  109/120,  121;  112/571;  122/ 
476;  123/79,  80;  135/480;  142/682;  145/569;  146/552.  App.  1/611;  2/403; 
8/83,  288;  4/726.     Prac.  Act:  Cal.  (S  191)  2/825;  34/686. 

Exception,  form  of. 

§648.  No  particular  form  of  exception  is  required,  but  when  the  ex- 
ception is  to  the  verdict  or  decision,  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  it,  the  objection  must  specify  the  particulars 
in  which  such  evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated,  with  so  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  and  no  more.  Only  the  substance  of  the  reporter's  notes  of 
the  evidence  shall  be  stated.  Documents  on  file  in  the  action  or  proceed- 
ing may  be  copied,  or  the  substance  thereof  stated,  or  a  reference  thereto 
sufficient  to  identify  them  may  be  made. 

lieglslation  §  648.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act, 
f  190,  which  read:  "No  particular  form  of  exception  shall  be  required.  The 
objection  shall  be  stated,  with  so  much  of  the  evidence,  or  other  matter,  as  is  ne* 
eeesary  to  explain  it,  but  no  more;  and  the  whole  as  briefly  as  possible."  When 
•nacted  in  1872,  §  648  read:  "No  particular  form  of  exception  is  required.  The 
Code  dr.  Pto«. — 16 
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objection  m^it  be  stated,  with  lo  miLeh  of  tbe  eridenee  or  other  matter 
neceBsary  to  explain  it,  and  no  more.     Bnt  when  the  exception  is  to  the 
or  decision,  npon  the  grounds  of  the  insufficiency  of  the  evidence  to  anstmin 
the  objection  must  specify  the  particulars  in  which  such  eyidence  is  alleged 
be  in  sufficient.*'     2.  Amended  by  Code  Amdts.  1875-76,  p.  92. 

Citations.  Cal.  46/584;  49/45,  555,  556;  50/508;  54/180;  57/239;  61/4 
67/804;  68/591;  84/531,  582;  89/24,  140;  90/62,  259;  92/239;  99/226; 
211;  108/455;  112/607;  117/184;  122/407,  127,  89;  130/418;  182/614;  144/ 
540;  147/608;  152/189;  158/180,  542.  App.  6/551,  552;  7/607.  Prae.  Act: 
Cal.   (8  190)  28/268;  88/558. 

Exceptions  signed  by  Judge  and  Hied  with  clerk. 

§649.  A  bill  containing  the  exception  to  any  decision  may  be  pre- 
sented to  the  court  or  judge  for  settlement  within  ten  days  after  tbe 
decision  is  made,  and  after  having  been  settled,  must  be  signed  by  tbe 
judge  and  filed  with  the  clerk.  When  the  decision  excepted  to  is  niAde 
by  a  tribunal  other  than  a  court,  or  by  a  judicial  officer,  the  bill  of  ex- 
ceptions must  be  presented  to,  and  settled  and  signed  by,  such  tribuiial 
or  officer. 


Legislation  6  649.  1.  Enacted  March  11,  1872;  based  on  the  first  two 
tences  of  Practice  Act,  S  189,  as  amended  by  Stats.  1868,  p.  860,  which  read: 
**The  point  of  the  exception  shall  be  particularly  stated,  and  may  be  delircred 
in  writing  to  the  judge;  or,  if  the  party  require,  it  shall  be  written  down  by  tka 
clerk.  When  delivered  in  writing,  or  written  down  by  the  clerk,  it  shall  be 
made  conformable  to  the  truth,  or  be  at  the  time  corrected  until  it  is  ao  m»de 
conformable.''  When  enacted  in  1872,  9  649  read:  "A  bill  containing  the  exeep- 
tion  to  any  ruling  may  be  presented  to  the  judge  at  the  time  the  ruling  is  made. 
It  must  be  conformable  to  the  truth,  or  be  at  the  time  corrected  until  it  is  so, 
and  signed  by  the  judge,  and  filed  with  the  clerk."  2.  Amended  by  Code  Amdta. 
1875-76,  p.  92,  to  read  as  at  present,  except  for  the  amendments  of  1907. 
8.  Amendment  by  Stats.  1901,  p.  147;  unconstitutional:  See  note,  (  5,  aatow 
4.  Amended  by  Stats.  1907,  p.  715,  substituting  (1)  the  words  "within  ten  daj> 
after"  for  "at  the  time";  and  (2)   "must"  for  "shall,"  in  both  instances. 

Citations.  Cal.  47/641;  50/445;  54/417;  57/503,  504,  505;  66/408;  80/ 
476;  81/610;  83/160,  161,  162,  163;  96/486;  98/136;  115/399;  120/38; 
122/2,  68,  69;  127/584;  128/138,  579,  580;  138/604,  605;  141/152;  142/134; 
153/180.  App.  2/156.  Prac.  Act:  Cal.  (5  189)  28/174.  263;  82/317,  822;  33/ 
653;  35/257;  49/266;  70/301. 

Exceptions  not  presented  at  time  of  ruling.    Notice  to  adverse  party, 

how  settled  upon,  etc. 

§  650.  When  a  party  desires  to  have  exceptions  taken  at  a  trial  set- 
tled in  a  bill  of  exceptions,  he  may,  at  any  time  thereafter,  and  within 
ten  days  after  the  entry  of  judgment,  if  the  action  was  tried  with  a  jury, 
or  after  receiving  notice  of  the  entry  of  judgment,  if  the  action  was 
tried  without  a  jury,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse  party.  Such 
draft  must  contain  all  the  exceptions  and  proceedings  taken  upon  which 
the  party  relies.  It  may  also  contain  a  statement  of  any  matters  occur- 
ring upon  the  trial,  in  the  presence  of  the  court,  showing  any  of  the 
matters  mentioned  in  subdivisions  one  and  two  of  section  six  hundred 
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ft.ztd   fifty-seven  of  this  code.    Within  ten  days  after  nieli  servlee  the  ad- 
party  may  propose  amendments  thereto,  and  serve  the  same,  or  a 
thereof,  upon  the  other  party.    The  proposed  bill  and  amendments 
y  within  ten  days  thereafter,  be  presented  by  the  party  seeking  the 
se^^lement  of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon  five 
da^rs'  notice  to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the 
eoTiT^  for  the  judge.    When  received  by  the  clerk  he  must  immediately 
deli-v^er  them  to  the  judge,  if  he  is  in  the  county;  if  he  is  absent  from 
tlie    county,  and  either  party  desires  the  paper  to  be  forwarded  to  the 
jud^e,  the  clerk  must,  upon  notice  in  writing  of  such  party,  immediately 
for^vard  them  by  mail,  or  other  safe  channel;  if  not  thus  forwarded  the 
elerlL  must  deliver  them  to  the  judge  immediately  after  his  return  to  the 
county.     When  received  from  the  clerk,  the  judge  must  designate  the 
t.iiiie  at  which  he  will  settle  the  biU,  and  the  clerk  must  immediately 
notify  the  parties  of  such  designation.     At  the  time  designated  the  judge 
must  settle  the  bill.     The  bill  must  thereupon  be  engrossed  and  presented 
to  the  judge  to  be  certified,  by  the  party  presenting  it,  within  ten  days, 
Tt    the  action  was  tried  before  a  referee,  the  proposed  bill|  with  the 
amendments,  if  any,  must  be  presented  to  such  referee  for  settlement 
^rithin  ten  days  after  service  of  the  amendments,  upon  notice  of  five 
days  to  the  adverse  party,  and  thereupon  the  referee  must  settle  the 
biU.    If    no    amendments    are    served,    or    if    served    are    allowed,    the 
iproposed  bill  may  be  presented,  with  the  amendments,  if  any,  to  the 
}odge  or  referee,  for  settlement  without  notice  to  the  adverse  party. 

It  is  the  duty  of  the  judge  or  referee,  in  settling  the  bill,  to  strike 
out  of  it  all  redundant  and  useless  matter  so  that  the  exceptions  and  pro- 
ceedings may  be  presented  as  briefly  as  possible.  When  settled,  the  bill 
must  be  signed  by  the  judge  or  referee,  with  his  certificate  to  the  effect 
that  the  same  is  allowed,  and  must  then  be  filed  with  the  clerk. 

Z<SglaUtio&  f  650.  1.  Enacted  March  11,  1872 ;  based  on  the  third  sentence 
of  Practice  Act,  §  189,  as  amended  by  Stats.  1863,  p.  860,  which  read:  "When 
not  delivered  in  writing,  or  written  down  as  above,  it  may  be  entered  in  the 
judge's  minntes,  and  afterwards  settled  in  a  statement  of  the  case,  as  provided 
in  this  act."  See  Legislation  I  649,  ante.  When  enacted  in  1872,  $  650  read: 
*1f  a  bill  is  not  presented  at  the  time  of  the  ruling,  a  bill  containing  the  excep- 
tiona,  or  any  of  them,  relating  to  any  ruling  had  up  to  the  time  of  the  entry  of 
Judgment,  may,  upon  one  day's  notice  to  the  adverse  party,  at  any  time  after 
such  ruling  is  made,  and  within  thirty  days  after  the  entry  of  judgment,  be  pre- 
sented to  the  judge  and  settled,  as  provided  in  the  preceding  section."  2. 
Amended  by  Code  Amdts.  1878—74,  p.  818,  to  read  as  now,  except  for  amend- 
menta  of  1907  and  1909;  q.T.,  infra.  8.  Amendment  by  Stats.  1901,  p.  147;  un- 
eonstitutional :  See  note,  8  5»  ante.  4.  Amended  by  Stats.  1907,  p.  715,  (1)  in 
first  line,  changing  "Where"  to  "When";  (2)  adding  "at  any  time  thereafter, 
and,"  before  'Srithin  ten  days";  (3)  changing  "were"  to  "was"  before  "tried," 
In  both  places;  (4)  changing  ''by"  from  "or  a,"  before  "copy";  (5)  adding 
**and  proceedings"  after  "exceptions";  (6)  adding  the  sentence  beginning  "It 
nay  also  contain";  (7)  in  sentence  beginning  "When  received  by,"  (a)  chan- 
ging (a)  the  word  "be"  to  "is,"  in  both  instances,  and  (b)  "desire"  to  "desires"; 
(8)  adding  the  sentence  beginning  "The  bill  must";  (9)  in  sentence  beginning 
'If  the  action,"  changing  "shall"  to  "must";  (10)  in  sentence  beginning  "It  is 
the  duty,"  adding  "and  proceedings"  after  "exceptions";   (11)  in  last  line,  chan- 
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ginf  "fhair'  to  "niQBt";   the  eode  commissioner  sayinf,   '*rhe  ehanipes  add 
words  'at  any  time  thereafter,  and'  before  the  words  'within  ten  daya,'  mdjd. 
words  'and  proceedings'  after  'exeeptions,'  and  also  add  the  words  'It  mmjr   «!•• 
contain.  .  .  .'  These  amendments  permit  the  bill  of  exceptions  as  to   any    SBAt- 
ter  occurring  at  the  trial  to  be  tendered  before  the  entry  of  the  Judgment,    mni 
to  contain,  when  presented,  a  statement  of  any  matter  occurring  at  the  trlAl  is 
the  presence  of  the  court  mentioned  in  subds.  1  and  2  of  §  657.     A  proTisioB  mm 
also  added  providing  the  time  within  which  the  settled  bill  must  be  •ngroaaed, 
and  for  its  service  on  the  adverse  party."     5.  Amended  by  Stats.  1909,  e.    60T. 
(1)  in  first  sentence,  changing  "by"  to  "or  a"  (a  restoration);   (2)  in  ■•xktaiftce 
beginning  "When  received,"  changing  "papers"  to  "paper,"  after  "deaires    the"; 
(8)  in  sentence  beginning  "The  bill,"  after  "ten  days,"  omitting  "and  upon  1»exiic 
certified  must  within  five  days  thereafter  be  served  upon  the  adverse  party**  ;    (4) 
making  a  new  paragraph  of  the  last  two  sentences,  beginning  "It  is  the  duty.** 

OiUtions.  Cal.  47/641,  642;  49/511;  56/469;  57/504,  505;  61/25S;  63/ 
419;  64/541;  65/236;  66/409,  410,  411;  76/856.  595,  596;  80/476;  81/610; 
88/160,  161,  162,  168;  84/539,  549;  88/151;  89/40;  90/62.  258;  08/201.  63i, 
623;  98/106,  109,  136.  137;  99/651;  101/176.  177.  653;  102/441;  105/86: 
106/145,  497;  112/295;  113/375;  115/35,  399.  635;  118/523;  119/351;  122/ 
2,  69;  124/425;  126/678;  127/584;  128/46,  138,  354,  356,  580;  129/281, 
282,  555;  130/625;  131/409;  135/669;  138/604.  605,  606;  141/152;  142/134, 
297;  143/15.  17,  18;  144/640;  147/377;  U8/452;  149/175;  150/181;  151/210; 
152/699.     App.  1/625;  2/156.  403. 

Further  time:  Ante,  9  478;  post.  S  1054. 

Now  trial.     Bill  of  exceptions:  Post.  S  659.  subd.  2. 

Bequisitei  of  bill  of  exceptions:  Ante,  S  648. 

Bill  of  exception  in  criminal  caasai:  See  Pen.  Code,  S  9  1171  et  seq. 

ExceptlonB  after  Jndgment. 

§651.  Exceptions  to  any  decision  made  after  judgment  may  bo  pre- 
sented to  the  judge  at  the  time  of  such  decision,  and  be  settled  or  noted, 
as  provided  in  section  six  hundred  and  forty-nine,  or  a  bill  thereof  may 
be  presented  and  settled  afterward,  as  provided  in  section  six  hundred 
and  fifty,  and  within  like  periods  after  entry  of  the  order,  upon  appeal 
from  which  such  decision  is  reviewable. 

Legislation  %  661.  1.  Enacted  March  11,  1872,  and  then  read:  "A  bill  eoa* 
taining  the  exceptions  to  any  ruling  made  after  judgment,  except  to  a  ruling 
made  granting  or  refusing  a  new  trial,  may  be  presented  to  the  judge  at  th«  time 
of  such  ruling,  and  be  settled  as  provided  in  section  six  hundred  and  forty- nine; 
and,  if  not  so  presented,  may,  upon  one  day's  notice,  and  at  any  time  after,  and 
within  ten  days  of,  such  ruling,  be  presented  and  settled  as  in  such  section  pro- 
vided." 2.  Amended  by  Code  Amdts.  1873-74.  p.  814.  to  read  as  at  preaent, 
except  for  amendments  of  1907;  q.v..  infra.  8.  Amendment  by  Stats.  1901,  p. 
148;  unconstitutional:  See  note,  §  5.  ante.  4.  Amended  by  Stats.  1907,  p.  716, 
(1)  changing  the  word  "and"  to  "or"  before  "a  bill  thereof."  and  (2)  changing 
"afterwards"  to  "afterward." 

Citations.     Cal.  54/417;    67/505;    63/304;    80/476;    81/610;    98/186,    187; 
119/888;  120/237;  122/69;  127/584;  144/279;  146/682.     App.  5/828. 

Proceedings  if  judge  refiue  to  allow  bill  of  exceptions. 

§662.  If  the  judge  in  any  case  refuses  to  allow  a  bill  of  exeeptionf 
in  accordance  with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  supreme  court  to  prove  the  same;  the  applica- 
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tion  may  be  made  in  the  mode  and  manner,  and  nnder  bucIi  regulation! 
ms  tliat  court  may  preseribe;  and  the  bill,  when  proven,  must  be  certified 
^y  %lke  chief  justice  as  correct,  and  filed  with  the  clerk  of  the  court  in 
^vrbieli  the  action  was  tried,  and  when  so  filed  it  has  the  same  force  and 
as  if  settled  bj  the  judge  who  tried  the  cause. 

laeglalatlon  8  652.  1.  EnaeUd  March  11,  1872,  and  read  th«  tame  as  at  pres- 
It,  except  for  amendments  of  1907;  q.T.,  infra.  2.  Amendment  by  Stats.  1901,  p. 
1.48;  nneonfttitutional :  See  note,  8  5f  ante.  8.  Amended  by  Stats.  1907,  p.  716, 
«hangtBff  (1)  "refuse"  to  **refa8e8,"  and  (2)  "an  exception"  to  "a  bill  of  ex- 
ceptions," in  first  line. 

Citations.  Cal.  49/510;  68/414;  72/229;  78/2;  82/481,  482;  88/44;  84/ 
232;  85/215;  86/352;  87/891,  892,  893;  89/591;  90/258,  260;  92/658;  97/ 
258;  102/441;  109/291;  129/145;  181/409;  147/860,  862,  570;  152/608. 

Bettlemient  of  bill  of  ezceptions. 

§  663.     When  the  decision  excepted    to   was  made    by  any  judicial 
officer,  other  than  a  judge,  the  bill  of  exceptions  shall  be  presented  to 
Biicli  judicial  officer,  and  be  settled  acd  signed  by  him  in  the  same  man- 
ner aa  it  is  required  to  be  presented  to,  settled,  and  signed  by  a  court  or 
judge.     A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of  excep- 
tiona  after,  as  well  as  before,  he    ceases    to    be  such  judge  or  judicial 
officer.     If  such  judge  or  judicial  officer,  before  the  bill  of  exceptions  is 
settled,  dies,  is  removed  from  office,  becomes  disqualified,  is  absent  from 
the  state,  or  refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is 
provided  by  law  for  the  settlement  of  the  same,  it  shall  be  settled  and 
eertified  in  such  manner  as  the  supreme  court  may,  by  its  order  or  rules, 
direct.    Judges,  judicial  officers,  and  the  supreme  court  shall  respectively 
possess  the  same  power,  in  settling  and  certifying  statements,  as  is  by 
this  section  conferred  upon  them  in  settling  and  certifying  bills  of  ex- 
ceptions. 

Xieglalatlon  §668.  1.  Enacted  March  11,  1872,  and  then  read:  "If  the  judge 
who  preaided  at  the  trial  ceases  to  hold  office  before  the  bill  is  tendered  or  settled, 
he  may,  nevertheless,  settle  snch  bill,  or  the  party  may,  as  provided  in  the  pre- 
teding  section,  apply  to  the  supreme  court  to  prove  the  same."  2.  Amended  by 
Code  Amdts.  1875-76,  p.  98. 

Citations.  Gal.  66/405,  407,  408,  418;  67/881;  81/689;  91/485;  118/528; 
142/215.     App.  6/54. 

ARTICLE  II. 

New  Trials. 

i  656.  New  trial  defined. 

8  657.  When  a  new  trial  may  be  granted. 

§  658.  Motion  for  new  trial.     Papers. 

I  659.  Notice  of  motion.     Upon  whom  served,  and  what  to  eontala. 

S  660.  Motion,  when  to  be  heard. 

f  661.  Record  on  appeal. 

f  662.  New  trial  on  court's  own  motion. 

I  663.  Vacation  of  judgment. 

I  668a.  Notice  of  intention,  service  of. 
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New  trial  defined. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of  fact  in  the  same 
court  after  a  trial  and  decision  hj  a  jury,  court,  or  referee. 

Legislation  g  656.  1.  Enacted  March  11,  1872;  baaed  op  Practice  Act,  §  IM; 
which  had,  ae  the  lafet  words  of  the  section,  "jury,  court,  or  refereea."  'WIkab 
enacted  in  1872,  these  words  were  changed  to  "jury  or  court,  or  by  referee*.** 

2.  Amendment  by  Stats.   1901,  p.  149;     unconstitutional:     See  note,    9  5,    anta 

3.  Amended  by  Stats.  1907,  p.  717;    the  code  commissioner  saying,  "The  meaa- 
Ing  of  the  section  is  not  changed  by  the  amendment." 

Cltetions.  Gal.  49/44,  45;  56/17,  498;  61/608;  62/660;  65/259;  67/«S6; 
68/376;  71/309;  73/666,  570;  77/307;  78/65;  79/703;  80/414;  88/815;  90/ 
327;  93/619;  99/270;  102/52,  587;  120/37;  125/16;  128/334;  188/559;  140/ 
169;  141/167;  152/199,  269.  App.  5/27.  Prac.  Aet:  Cal.  (8  192)  25/402,  473^ 
474,  476,  477,  488,  490;  27/110,  238,  339;  39/489;  40/545;  45/121. 

Mandamus,  new  trial  in:  See  post,  fit  1092,  1110. 

When  a  new  trial  may  be  granted. 

§  657.  The  former  verdict  or  other  decision  may  be  vacated  and  a  new 
trial  granted,  on  the  application  of  the  party  aggrieved,  for  any  of  the 
following  causes,  materially  affecting  the  substantial  rights  of  such 
party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party, 
or  any  order  of  the  court  or  abuse  of  discretion  by  which  either  party 
was  prevented  from  having  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more  of  the 
jurors  have  been  induced  to  assent  to  any  general  or  special  verdict,  or 
to  a  finding  on  any  question  submitted  to  them  by  the  court,  by  a  resort 
to  the  determination  of  chance,  such  misconduct  may  be  proved  by  the 
affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have 
guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  appli- 
cation, which  he  could  not,  with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision, 
or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by  the  party 
making  the  application. 

Legislation  {$667.  Enacted  March  11,  1872;  based  on  Practice  Act,  I  198 
(New  York  Code,  §  264),  as  amended  by  Stats.  1862,  p.  88,  which  had,  (1) 
in  the  introductory  paragraph,  the  word  "enid"  instead  of  "snch";  (2)  in  anbd. 
2,  had  (a)  the  word  "shall"  before  "have  been,"  (b)  the  words  "or  questions" 
after  "question,"  (c)  the  word  "afld davits"  instead  of  "affidayit,"  and  (d)  the 
words  "or  more"  after  "any  one";  (3)  in  subd.  6,  omitted  the  word  "it"  before 
"is  against  law,"  the  last  evidently  an  error,  as  the  word  "it"  is  in  the  original 
section  of  1851. 

Citotions.  Cal.  58/175;  61/608;  62/560;  65/550;  66/521;  68/876;  71/ 
558;  74/270;  79/703;  83/228;  88/49;  90/327;  98/619;  102/260;  108/53; 
123/521;    124/41;    134/206;    136/484;    141/356;    148/27;    146/68,    682;    161/ 
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152/199,  269;    158/310;    (rabd.  1)    54/201;    60/252;    64/600;    180/205; 

X41./251;   145/146,  148,   149,  150,  154;   149/166;   151/807;    (subd.  2)   73/607; 

TT/590;    98/385;    101/512;    105/635;    120/479;    125/504;    132/308;    134/497. 

498;   (subd.  8)  62/848;  71/309;  77/307;  83/229;  91/322;  106/601;   (aabd.  4) 

90/518;    101/120;    129/691;    (snbd.  5)    110/286;    125/144;    189/589;    141/69; 

Csubd.6}    49/44;    56/17,    495;    65/259;    67/487;    77/590;    90/518;    118/883; 

X'20/545;    139/589;    140/169;    151/307;     (»ubd.    7)     77/590;    86/82;    90/518. 

^l»p.  1/625;  4/780;  5/28,  196;  (subd.  6)  1/446.     App.  2/403.     Prao.  Act:  Cal. 

Cft  198)   127/48;  ($622)  127/48. 

How  appllcatioii  to  be  made:  Post,  S  658. 

Diaeretion.     Court  may  grant  new  trial  of  iti  own  motion:  Post,  i  662. 

V«zdict  against  law:  See  poet,  8  602. 

SSotlon  for  new  trial.    Papers. 

§  ^8.  When  the  application  is  made  for  a  cause  mentioned  in  the 
;,  seeond,  third,  and  fourth  subdivisions  of  the  last  section,  it  must 
be  made  upon  affidavits;  for  any  other  cause  it  may  be  made,  at  the 
option  of  the  moving  party,  either  upon  the  minutes  of  the  court,  or  a 
lull  of  exceptions,  or  a  statement  of  the  case,  prepared  as  hereinafter 
proTided. 

LegiaUtlon  §658.  1.  Enacted  March  11,  1872,  and  then  read:  "When  the 
•pplieation  is  made  for  a  cause  mentioned  in  the  fifth,  sixth,  and  seventh  suhdi- 
'visions  of  the  last  section,  it  is  made  upon  hills  of  exception  on  file;  for  any  other 
cause  it  ia  made  upon  affidavit.  If  the  application  is  made  upon  affidavits,  the 
mffidaTits  of  the  moving  party  must  be  filed  with  the  clerk  and  served  upon  the 
adverse  party,  within  twenty-five  days  after  the  verdict  or  decision  is  made.  The 
adTorse  party  may  file  counter-affidavits  within  five  days  thereafter,  and,  upon 
leaTe  of  the  court  or  judge,  the  moving  party  may  within  five  days  file  affidavits 
in  rehuttal.*'  2.  Amended  by  Code  Amdts.  1878-74,  p.  814.  8.  Amendment  by 
Stats.  1901,  p.  149;  unconstitutional:  See  note,  S  5,  ante. 

Citations.  Cal.  47/59;  61/163.  295;  64/600;  86/82;  90/263;  104/287; 
118/512;  114/450;  118/636;  120/237;  125/503;  128/47,  138;  130/205;  141/ 
251;    148/27;    145/146;   146/682.     App.   4/780;    5/328. 

Mode  of  application.  Aflldavlts,  on:  Post,  8  059,  subd.  1.  Minntei  of  court, 
on:  Post,  S  659,  subd.  4.  Bill  of  excepttons,  on:  Post,  fi  659,  subd.  2.  State- 
Bent  of  ease,  on:  Post,  §  659,  subd.  8. 

Votiee  of  motion.    Upon  whom  served,  and  what  to  contain. 

§659.  The  party  intending  to  move  for  a  new  trial  must,  within  ten 
days  after  receiving  notice  of  the  entry  of  the  judgment,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  intention,  desig- 
nating the  grounds  upon  which  the  motion  will  be  made,  and  whether  the 
same  will  be  made  upon  afiidavits,  or  the  minutes  of  the  court,  or  a  bill 
of  exceptions,  or  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  moving  party  must, 
within  ten  days  after  serving  the  notice,  or  such  further  time  as  the 
court  in  which  the  action  is  pending,  or  a  judge  thereof,  may  allow,  file 
such  affidavits  with  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter-affidavits,  a  copy  of  which  must 
be  served  upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions,  and  no  bill 
has  already  been  settled  as  hereinbefore  provided,  the  moving  party  shall 
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have  the  same  time  after  seryiee  of  the  notice  to  prepare  and 
settlement  of  a  bill  of  exceptions  as  is  provided  after  the  entry  of  tl» 
judgment,  or  after  receiving  notice  of  such  entry  by  section  six  ban- 
dred  and  fifty,  and  the  bill  shall  be  prepared  and  settled  in  a  aimilar 
manner.  If  a  bill  of  exceptions  has  been  already  settled  and  filed,  'vrhen 
the  notice  of  motion  is  given,  such  bill  shall  be  used  on  the  motion; 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case,  the  Taov- 
ing  party  must,  within  ten  days  after  service  of  the  notice,   or   such 
further  time  as  the  court  in  which  the  action  is  pending,  or  the  jodge 
thereof  may  allow,  prepare  a  draft  of  the  statement,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  adverse  party.     If  such  proposed  statement 
be  not  agreed  to  by  the  adverse  party,  he  must,  within  ten  days  there- 
after,   prepare   amendments   thereto,   and    serve    the    same,   or    a   copy 
thereof,  upon  the   moving  party.     If  the  amendments  be  adopted,   the 
statement   shall   be   amended   accordingly,   and    then    presented    to    the 
judge  who  tried  or  heard  the  cause,  for  settlement,  or  be  delivered  to 
the  clerk  of  the  court  for  the  judge.    If  not  adopted,  the  proposed  state- 
ment and  amendments  shall,  within  ten  days  thereafter,  be  presented  by 
the  moving  party  to  the  judge,  upon  five  days'  notice  to  the  adverse 
party,  or  delivered  to  the  clerk  of  the  court  for  the  judge;  and   there- 
upon the  same  proceedings  for  the  settlement  of  the  statement  shall  be 
taken  by  the  parties,  and  the  clerk,  and  judge,  as  are  required  for  the 
settlement  of  bills  of  exception  by  section  six  hundred  and  fifty.     If  the 
action  was  heard  by  a  referee,  the  same  proceedings  shall  be  had  for  the 
settlement  of  the  statement  by  him  as  are  required  by  that  section  for 
the  settlement  of  bills  of  exception  by  a  referee.     If  no  amendments  are 
served  within  the  time  designated,  or  if  served,  are  allowed,  the  proposed 
statement  and  amendments,  if  any,  may  be  presented  to  the  judge  or 
referee,  for  settlement,  without  notice  to  the  adverse  party.     When  the 
notice  of  the  motion  designates,  as  the  ground  of  the  motion,  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  decision,  the  state- 
ment shall  specify  the  particulars  in  which  such  evidence  is  alleged  to 
be    insufficient.     When    the    notice    designates,    as    the    ground    of    the 
motion,  errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the  moT- 
ing  party,  the  statement  shall  specify  the  particular  errors  upon  which 
the  party  will  rely.     If  no  such  specification  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.     It  is  the  duty  of  the 
judge  or  referee,  in  settling  the  statement,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  and  to  make  the  statement  truly  represent  the 
case,  notwithstanding  the  assent  of  the  parties  to  such  redundant  or  use- 
less matter,  or  to  any  inaccurate  statements.     When  settled,  the  state- 
ments shall  be  signed  by  the  judge  or  referee,  with  his  certificate  to  the 
effect  that  the  same  is  allowed,  and  shall  then  be  filed  with  the  cleric 

4.  When  the  motion  is  to  be  made  on  the  minutes  of  the  court,  and  the 
ground  of  the  motion  is  the  insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  the  notice  of  motion  must  specify  the  particu- 
lars in  which  the  evidence  is  alleged  to  be  insufficient;  and,  if  the  ground 
of  the  motion  is  errors  in  law  occurring  at  the  trial,  and  excepted  to  hj 
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tlft«  moTing  pftrtj,  the  notice  must  specify  the  particular  errors  ^f^^ 
'vrlfcieli  the  party  will  rely.  If  the  notice  does  not  contain  the  specinca- 
tlons  here  indicated,  when  the  motion  is  made  on  the  minutes  of  the 
»iirt,  the  motion  must  be  denied. 

X^SiaUtion  §669.     1.  Enacted    March   11,    1872;     based   on   Practice     Act, 
f  023.   which  read:     "The  application  ahall  be  made  npon   affidavit  and  notice. 
Tbe  afEdarit  ehail  be  filed  with  the  jnatice,  with  a  atatement  of  the  grounda  apon 
-wluch  the  party  intends  to  rely.     The  adverse  party  may  use  counter-affldavita  on 
tlie  motion,  provided  they  be  filed  one  day  previooa  to  the  hearing  of  the  mo- 
tion."    When  enacted  in  1872,   I  659  read:   "The  party  intending  to  move  for 
m  new  trial  mnat,  within  thirty  daya  after  the  decision  or  verdict,  file  with  the 
elerk  and  serve  upon  the  adverse  party  a  notice  of  his   intention,   designating 
therein  generally  the  grounds  upon  which  the  motion  will  be  made,  and  the  time 
and  place  at  which  it  will  be  brought  on  for  hearing.     The  time  designated  must 
!»•  not  less  than  ten  nor  more  than  twenty  days  after  service  of  the  notice." 
2.  Amended  by  Code  Amdts.  1873-74,  p.  315,  to  read  the  same  aa  at  present^ 
except   for    the   smendments  of   1907.     8.  Amendment  by   Stats.    1901,   p.    149; 
uneonatitutional :  See  note,  |  5,  ante.     4.  Amended  by  Stats.  1907,  p.  717,    (1) 
ill  the  introductory  paragraph,   (a)  substituting  "receiving  notice  of  the  entry  of 
the  judgment"  for  "the  verdict  of  the  jury,  if  the  action  were  tried  by  a  Jury,  or 
after  notice  of  the  decision  of  the  court  or  referee,  if  the  action  were  tried  without 
•  jury,'*  and  (b)  omitting  the  word  "a"  after  "ezceptiona" ;  (2)  in  subd.  2.  add- 
ing the  word  "the"  before  "judgment";  (8)  in  subd.  8,  (a)  adding  the  word  "the" 
before  "elerk,  and  judge,"   (b)  changing  "speciflcationa"  to  "specification,"  and 
(e)   at  end  of  subdivision,  changing  "statement"   to  "statements,"   in  both   in- 
staneea;   (4)  in  subd.  4,  (a)  in  first  line,  changing  "upon"  to  "on,"  (b)  changing 
"be"  to  "ia"  before  "errors,"  and  (c)  changing  "do"  to  "does,"  in  last  sentence; 
the  eode  commissioner  saying,  "The  amendment  fixea  the  notice  of  the  entry  of  a 
Judgment  as  the  period  from  which  to  compute  the  time  for  moving  for  a  new 
trial." 

Citatlona.  Cal.  49/566;  54/182,  546;  56/610;  57/281,  632;  58/82;  59/100; 
61/295;  63/245;  65/236;  66/470,  471,  472;  67/590,  602;  68/23,  487;  71/558, 
559.  563;  76/596;  77/526;  78/108;  80/414;  83/161;  86/82;  89/40;  90/264; 
93/201;  95/249,  250;  97/16,  515;  9t/316;  99/175,  178;  100/577;  112/7,  590; 
115/26;  116/45,  138;  117/331;  119/187,  851;  120/545;  125/52,  116;  126/ 
678;  128/47,  138,  139;  129/857,  858,  860;  130/192;  131/574;  132/614;  185/ 
119;  138/605,  642;  139/15;  143/27;  148/197;  151/246;  152/198,  199;  153/ 
69;  (subd.  1)  129/691;  141/41;  (subd.  2)  129/281;  141/153;  (subd.  8)  54/ 
130,  596;  55/279;  60/432;  61/608;  63/418;  65/260;  66/318,  405,  409,  410, 
521;  67/258;  68/78,  376,  641;  69/116,  644;  70/538;  73/476;  74/532;  75/ 
352;  76/9.  10,  105,  595,  356;  79/683;  82/55;  88/320;  84/800;  85/165;  89/ 
612;  90/71;  92/657;  98/200;  95/445;  97/462;  101/430;  105/412;  106/145; 
110/218;  112/7;  119/186;  120/566;  121/146,  415;  122/577;  124/410;  125/ 
271;  126/678;  128/308,  525;  181/409;  133/509;  134/484;  186/512;  138/642; 
189/652;  140/327;  141/68,  153.  621,  740;  144/540;  150/181;  151/245. 
(subd.  4)  69/204;  74/59;  88/162;  86/645;  94/428;  103/504;  118/511;  114/ 
71;  126/52;  134/484;  133/605.  App.  2/499;  4/271;  6/551,  552;  (subd.  2) 
t/877;  (subd.  3)  1/611;  6/551,  552. 

BUI  of  exceptions.     Settling:  Ante,  9  660. 
Extension  of  time:  Post,  9  1054. 

Time  to  except  to  court  commissioner's  report  on  matters  other  than  Issnas 
0f  fact  raised  by  pleadings:  Ante,  9  259. 

IflBirtes  of  covxt.     Motion  on.     Statement:  Post,  9  661. 
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Motion,  ivben  to  be  heard. 

§  660.  The  application  for  a  new  trial  must  be  beard  at  the  earliest 
practicable  period  after  notice  of  the  motion,  if  the  motion  is  to  be 
heard  upon  the  minutes  of  the  court,  and  in  other  cases,  after  the  affi- 
davits, bm  of  exceptions,  or  statement,  as  the  case  may  be,  are  filed, 
and  may  be  brought  to  a  hearing  upon  motion  of  either  party.  On  such 
hearing  reference  may  be  had  in  all  cases  to  the  pleadings  and  orders  of 
the  court  on  file,  and  when  the  motion  is  made  on  the  minutes,  referenee 
may  also  be  had  to  any  depositions,  and  documentary  evidence  offered 
at  the  trial,  and  to  the  report  of  the  proceedings  on  the  trial  taken  by 
the  phonographic  reporter,  or  to  any  certified  transcript  of  such  report. 

Legislation  §  660.  1.  Enacted  March  11.  1872,  and  then  read:  "At  the  tima 
specified  in  the  notice,  or  at  such  other  time  as  the  court  or  judge  may  adjonn 
the  hearing  to,  not  exceeding  ten  days,  the  motion  must  be  heard.  If  the  moTing 
party  fail  to  appear  at  either  time  it  must  be  dismissed,  and  the  case  will  sta&d 
as  though  no  motion  hsd  e^er  been  noticed  or  made.  If  heard  by  the  court  or 
judge,  it  must  be  decided  within  ten  days  after  the  hearing."  2.  Amended  by 
Code  Amdts.  1878-74,  p.  317,  to  read  as  at  present,  except  for  the  amendments 
of  1907.  8.  Amendment  by  Stats.  1901,  p.  149;  unconstitutional:  See  note,  (  5, 
ante.  4.  Amended  by  Stats.  1907,  p.  718,  (1)  in  first  line,  changing  "abalT 
to  "must'*;  and  (2)  in  last  sentence,  after  *'any  depositions,"  changing  the  phrase- 
ology from  "documentary  evidence,  and  phonographic  report  of  the  testimony  oa 
file";  the  code  commissioner  saying,  "The  amendment  permits  reference  to  be  had 
to  any  certified  transcript  of  the  reporter's  notes  on  the  hearing  of  the  motion, 
whether  on  file  or  not." 

Citations.  Cal.  65/260;  79/683;  82/55;  90/264,  265;  102/586;  105/86; 
114/71;   127/357,  360;   128/47.  325;   181/409;   137/45;   143/27;   150/766. 

Chambers.     Motions  for  new  trials  may  be  heard  at:  Ante,  |  166. 

Record  on  appeal. 

§  661.  The  judgment-roll  and  the  affidavits,  or  bill  of  exceptions,  ox 
statement,  as  the  case  may  be,  used  on  the  hearing,  with  a  copy  of  the 
order  made,  shall  constitute  the  record  to  be  used  on  appeal  from  the 
order  granting  or  refusing  a  new  trial,  unless  the  motion  be  made  on  the 
minutes  of  the  court,  and  in  that  case  the  judgment-roll  and  a  statement 
to  be  subsequently  prepared,  with  a  copy  of  the  order,  shall  constitute 
the  record  on  appeal.  Such  subsequent  statement  shall  be  proposed  by 
the  party  appealing,  or  intending  to  appeal,  within  ten  days  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in  which  the  action 
is  pending,  or  a  judge  thereof,  may  allow,  and  the  same  or  a  copy 
thereof  be  served  upon  the  adverse  party,  who  shall  have  ten  days  there- 
after to  prepare  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal;  and  thereafter 
proceedings  shall  be  had,  and  within  like  periods,  for  the  settlement  of 
the  statement  as  provided  by  section  six  hundred  and  fifty-nine,  but  the 
statement  shall  only  contain  the  grounds  argued  before  the  court  for  a 
new  trial,  and  so  much  of  the  evidence  or  other  matter  as  may  be  neces- 
sary to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to  exclude 
all  other  evidence  or  matter  from  the  statement. 

Legislation  9  661.  1.  Enacted  March  11.  1872;  based  on  Practiee  Act,  %  19«. 
S  195  as  amended  by  Stats.  1865-66,   p.  845,  and   S  196  aa  amended  by   State. 
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1.869,  p.  861.  When  anaeted  in  1872,  §  661  read:  '^lie  eonrt  or  }udg«  de- 
ddinp  the  motion  must  immediately  thereafter  file  with  the  clerk  of  the  eourt 
»  statement  in  writing,  under  his  hand,  containing:  1.  The  name  of  the  court 
mud  title  of  the  cause;  2.  A  reference  to  all  pleadings,  papers,  bills  of  excep- 
tion, end  afBdarita  used  on  the  motion;  8.  A  statement  that  the  pleadings,  etc., 
■o  referred  to  are  made  part  of  the  statement;  4.  The  decision  of  the  oourt  on  the 
motion;  5.  The  grounds  upon  which  the  decision  rests;  6.  A  statement  that  the 
party  mgainet  whom  the  decision  is  rendered  excepts  to  the  decision.     And  the 

■tatement  ao  made  and  filed  constitutes  and  has  all  the  force  and  effect  of  a  bill 

of  exception  to  the  order  granting  or  refusing  the  motion/'     2.  Amended  by  Code 

Amdta.  1878-74,  p.  818.     8.  Amendment  by  State.  1901,  p.  150;  unconstitutional: 

See  note,    S  8,  ante. 

Citatloilfl.     Cal.  56/44;   57/208;   64/694;   66/405,  407.  409,   410.  411,  414; 

68/23;    60/78;    78/885;  79/688;    81/639;    86/645;    90/264;    92/64;    96/114; 

105/86;  110/560,  561;  114/71,  72;  120/286;  122/576;  128/47,  188;  184/484; 

138/604;    141/152;   144/280;   146/11;   147/487;   150/260,   766,   767;    152/405. 

App.  1/625;  2/27,  28;  4/431;  6/63.     Prac.  Act:  Cal.  (8  194)   82/817;  83/554; 

86/122;    (§195)  2/307;  8/89;  9/68,  77,  247;  22/658;  24/181,  855,  856;  25/ 

488,   489;    26/284;   27/110,    112,   118.   114,    820,    838,    839,   410;    28/261,    808. 

Sll,    812,    418,   418;    82/172.    817,    818,    819,    820;    88/210,    472;    84/91,    289. 

626;    85/257;    86/120,    122;    87/888;    88/202,    280;    39/83.    84,    253;    41/251, 

404.  407,  518,  621;  48/822,  542,  576;  44/211.  212;  45/121;  46/4,  42;  47/164, 

427;  49/841;  141/192;    (S 196)  27/389. 
Jud^ent-roll:  Post,  8  670. 

Afflda^tt.    BUI  of  exceptions.    Btatemenft:  Ante,  §  659,  subds.  1,  2,  8. 
Minntea  of  court:  Ante,  §  660. 

New  trial  on  court's  own  motion. 

§662.  The  verdict  of  a  jury  may  also  be  vaeated,  and  a  new  trial 
granted  by  the  eourt  in  which  the  action  ia  pending,  on  its  own  motion, 
withont  the  application  of  either  of  the  parties,  when  there  has  been 
aneh  a  plain  disregard  by  the  jury  of  the  instructions  of  the  court,  or 
the  evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict  was 
rendered  under  a  misapprehension  of  such  instructions,  or  under  the  in- 
fluence of  passion  or  prejudice.  The  order  of  the  court  may  be  reviewed 
on  appeal  in  the  same  manner  as  orders  made  on  motions  for  a  new  trial, 
and  a  statement  to  be  used  on  such  appeal  may  be  prepared  in  the  same 
manner  as  statements  after  a  motion  is  heard  upon  the  minutes  of  the 
eourt,  as  provided  in  section  six  hundred  and  sixty-one. 

Legislation  0  668.     Added  by  Code  Amdta.  1878-74,  p.  819. 
ClUtlons.     Cal.  64/594;  74/59;  91/212;  103/505;  118/383;   123/521;  128/ 
843,  844;  134/491;  186/484;  143/26,  27,  80.     App.  2/403;  7/729,  730. 

Vaestion  of  Judgment. 

§66S.  A  judgment  or  decree  of  a  superior  court,  when  based  upon 
findings  of  fact  made  by  the  court,  or  the  special  verdict  of  a  jury,  may, 
apon  motion  of  the  party  aggrieved,  be  set  aside  and  vacated  by  the 
same  court,  and  another  and  different  judgment  entered,  for  either  of 
the  following  causes,  materially  affecting  the  substantial  rights  of  such 
party  and  entitling  him  to  a  different  judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  consistent  with  or  not 
supported  by  the  findings  of  fact;  and  in  such  case  when  the  judgment 
is  set  aside,  the  conclusions  of  law  shall  be  amended  and  corrected. 
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2.  A  judgment  or  dej^ree  not  consistent  with  or  not  supported  by  IIm 
ex>eeial  verdict. 

LeglslaUon  fi  663.  Added  by  Stats.  1897,  p.  58.  The  origrinal  S  663.  whiek 
prorided  when  motiong  for  new  trial  might  be  brought  to  hearing,  was  added  by 
Code  Amdts.  1873-74,  p.  319;  was  amended  by  Code  Amdta.  1677-78,  p.  lOO;  and 
wai  repealed  by  Code  Amdte.  1880,  p.  64. 

CiteUons.  Cal.  105/111;  121/579;  125/241;  126/108;  181/325;  140/169; 
141/165,  166.  167;  142/468;  145/456;  146/61;  148/712,  762;  149/571;  151/ 
691;  153/511.     App.  2/760;  6/246. 

Notice  of  tnteotlon,  service  of. 

§663a.  The  party  intending  to  make  the  motion  mentioned  in  the  last 
section  must,  within  ten  days  after  notice  of  the  entry  of  jadgment, 
serve  upon  the  adverse  party  and  file  with  the  clerk  of  the  court  m 
notice  of  his  intention,  designating  the  grounds  upon  which,  and  the 
time  at  which  the  motion  will  be  made,  and  specifying  the  partieolars 
in  which  the  conclusions  of  law  are  not  consistent  with  the  finding  of 
facts,  or  in  which  the  judgment  or  decree  is  not  consistent  with  the 
special  verdict.  The  time  designated  for  the  making  of  the  motion 
must  not  be  more  than  sixty  days  from  ithe  time  of  the  service  of  the 
notice.  An  order  of  the  court  granting  such  motion  may  be  reviewed  on 
appeal  in  the  same  manner  as  orders  made  on  motions  for  a  new  trial, 
and  a  statement  to  be  used  on  such  appeal  may  be  prepared  in  the  same 
manner  as  statements  after  a  motion  is  heard  upon  the  minutes  of  the 
court,  as  provided  in  section  six  hundred  and  sixty-one. 

XiegislaUon  §  663a.     1.  Added  by  Stata.  1897,  p.  59,  aa  8  663H,  and  Urn  liad 

(1)  the  words  "entry  of  judgment"  instead  of  "rendition  of  Judgment  or  decree"; 

(2)  the  words  "and  the  time  at  which,"  before  "the  motion  will";  and  (S)  after 
the  sentence  ending  "special  Terdict,"  the  section  read:  'The  aaid  party  must* 
within  sixty  days  after  giving  such  notice  of  intention,  make  the  motion  to  tlie 
court,  after  giving  due  notice  of  the  time  of  making  such  motion  to  the  adreree 
party;  but  the  hearing  or  consideration  of  such  motion  may  be  further  eonttniied 
by  the  court."  2.  Amendment  by  Stats.  1901,  p.  150;  unconstitutional:  See  note, 
S  5,  ante.  8.  Amended  by  Stats.  1907,  p.  719;  the  code  commissioner  SAying; 
"Renumbered  thus  instead  of  663^.  'Rendition'  is  changed  to  entry,  to  corre- 
spond to  the  change  in  fi  659;  the  last  sentence  of  the  old  section  is  omitted;  end 
the  moving  party  is  required  to  state  the  time  when  his  motion  will  be  made.  The 
last  sentence  is  an  addition." 

Citations.  Cal.  125/241;  181/825;  140/169;  141/165,  166;  148/719,  762; 
149/571;  150/615;  152/691;  153/511.     App.  6/246. 
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CHAPTER  Vni. 
ICanner  of  Oivlng  and  Entering  Judgment. 

\  4S04.     Judgment  to  be  entered  In  Vwenty-fonr  bovn,  ete. 

§  665.     Case  mey  be  brought  before  the  court  for  argument. 

i  666.     When  eonntercleim  esteblished  exeeede  plaintiff* •  demand. 

t  667.     In  replevin,  judgment  to  be  in  the  altematiTe,   and  with  damages.     Gold 

coin  or  enrrency  judgment, 
i  668.     Jndgment-book  to  be  kept  by  the  clerk. 

i  669.     If  a  party  die  after  Terdiet,  judgment  may  be  entered,  but  not  to  be  a 
lien. 

f  670.     Judgment-roll,  what  constitutes. 

I  671.     Judgment  lien,  when  it  begins  and  when  it  expires. 

%  672.     Docket  defined.     How  kept,  and  what  to  contain. 

9  673.     Docket  to  be  open  for  inspection  without  charge. 

f  674.     Transcript  to  be  flled  in  any  county,  and  judgment  to  become  ■  lien  there. 

i  675.     Satisfaction  of  a  judgment,  how  made. 

I  675a.  Satisfaction  of  mortgage  recorded.     Form  of  satisfaction. 

I  676.     UndertkUng  in  actions  to  set  aside  transfer  of  property. 

I  677.     Conditions  of  undertaking. 

I  677  % .  Filing  and  serving  undertaking. 

i  878.     Objections  to  sureties. 

i  878  H.  Justifleation  of  sureties.     Approral  and  disapproval  of  undertaking. 

I  879.     Objection  because  estimatsd  value  in  undertaking  less  than  market  value. 
New  undertaking. 

I  870  H*  JustiUcation  of  sureties. 

I  880.     When  undertaking  becomes  effective. 
I  880  %  •  Judgment  against  sureties. 

Judgment  to  be  entered  in  twenty-four  bonn,  etc. 

§664.  When  trial  by  jury  has  been  had,  judgment  must  be  entered 
by  the  elerky  in  conformity  to  the  verdict,  within  twenty-four  hoars 
after  the  rendition  of  the  verdict,  unless  the  court  order  the  case  to  be 
reserved  for  argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. If  the  trial  has  been  had  by  the  court,  judgment  must  be 
entered  by  the  clerk,  in  conformity  to  the  decision  of  the  court,  immedi- 
ately upon  the  filing  of  such  decision.  In  no  case  is  a  judgment  effectual 
for  any  purpose  until  so  entered. 

LagisUtlon  9  864.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  197. 
which  had  the  word  "shall"  instead  of  "must,"  in  first  line.  2.  Amendment  by 
Stats.  1901,  p.  150;  unconstitutional:  See  note,  f  5,  ante.  8.  Amended  bj  Stats. 
1907,  p.  719,  b7  adding  the  last  two  sentences;  the  code  commissioner  saying, 
*nie  amendment  consists  in  the  addition  of  the  last  two  sentences,  and  requires 
the  clerk  to  enter  judgment  immediately  upon  filing  the  decision  of  the  court,  and 
declares  the  judgment  non-effectual  for  any  purpose  until  so  entered." 

Citations.  Cal.  50/524;  75/565;  76/534;  79/78;  97/425,  426;  126/824; 
185/611,  812.     App.  2/401;  5/188.     Prac.  Act:  Cal.  (S  197)  28/70,  418,  420. 

Beaervlag,  for  argument  or  farther  consideration:  Post,  §  665. 

Stay  of  proceedings  by  appeal:  Post,  §  949. 

Arrest  of  defendant:  Post,  I  684. 
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Case  may  t>e  brought  before  the  court  for  argnment. 

§666.  When  the  case  is  reserved  for  argument  or  further  eonaidera- 
tion,  as  mentioned  in  the  last  section,  it  may  be  brought  bj  either  partj' 
before  the  court  for  argument. 

Legislation  §665.     Enacted  March  11,  1872;  ra-enaetment  of  Prftettea  AoU 
S  198,  as  amended  by  Stats.  1854,  Bedding  ed.  p.  62.  Kerr  ed.  p.  88. 
Citations.     Prac  Act:  Gal.  (S  198)  28/420. 

When  counterclaim  established  exceeds  plaintiff's  demand. 

§  666.  If  a  counterclaim,  established  at  the  trial,  exceed  the  plaintiiTB 
demand,  judgment  for  the  defendant  must  be  given  for  the  excess;  or  if 
it  appear  that  the  defendant  is  entitled  to  any  other  affirmative  relief, 
judgment  must  be  given  accordingly. 

Legislation  §  666.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  §  199 
(New  York  Code,  fi  268),  which  (1)  had  the  words  "so  established"  after  **de- 
mand,"  and  (2)  the  word  "shall"  instead  of  "must,"  in  both  instances. 

CitaUons.     Prac.  Act:   Cal.  (S  199)   19/658;  27/820;  82/629;  41/59. 

Counterclaim.  Generally:  Ante,  §§488,  489.  •  Dismissal  or  nonsuit,  wImw 
none:  Ante,  §  581,  subd.  1.     Exceeding  plaintilT's  demand:  Ante,  §  626. 

In  replevin,  Judgment  to  be  In  the  alternative,  and  with  damages.     Ctold 

coin  or  currency  judgment. 

§  667.  In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages  for  the  detention.  If  the 
property  has  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a 
return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the 
property  or  the  value  thereof,  in  case  a  return  cannot  be  had,  and  dam- 
ages for  taking  and  withholding  the  same.  In  an  action  on  a  contract  or 
obligation  in  writing,  for  the  direct  payment  of  money,  made  payable 
in  a  specified  kind  of  money  or  currency,  judgment  for  the  plaintiff, 
whether  it  be  by  default  or  after  verdict,  may  follow  the  contract  or 
obligation,  and  be  made  payable  in  the  kind  of  money  or  currency  speci- 
fied therein;  and  in  all  actions  for  the  recovery  of  money,  if  the  plaintiff 
allege  in  his  complaint  that  the  same  was  understood  and  agreed  by  the 
respective  parties  to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency, and  this  fact  is  admitted  by  the  default  of  the  defendant  or 
established  by  evidence,  the  judgment  for  the  plaintiff  must  be  made 
payable  in  the  kind  of  money  or  currency  so  alleged  in  the  complaint; 
and  in  an  action  against  any  person  for  the  recovery  of  money  received 
by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another,  judg- 
ment for  the  plaintiff  must  be  made  payable  in  the  kind  of  money  or 
currency  so  received  by  such  person. 

Legislation  6  667.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  300, 
as  amended  by  Stats.  1869-70,  p.  295,  which  had,  (1)  in  the  first  sentence,  the 
word  "damage"  instead  of  "damages";  (2)  in  the  last  sentence,  (a)  the  words 
"the  same"  instead  of  "it,"  after  "whether,"  (b)  the  word  "shall"  before  "allege 
in  his."  (c)  the  words  "the  same  shall  be"  Instead  of  "this  fact  is,"  (d)  after 
"by  evidence,"  the  words  "to  the  satisfaction  of  the  court,  referee  or  jnry  by  whom 
the  action  shall  be  tried,"   (e)   the  word  "shall"  instead  of  "must,"  before  "be 
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made,"  (f)  the  word  "specified"  inste«d  of  "alleged/*  after  ''earreney  lo/'  and 
(s)  instead  of  the  word  "must,**  before  "be  made  payable,"  the  worda  'Vhether 
th«  same  be  by  default  or  after  verdict  may." 

Cit&Uons.  Gal.  54/193.  195;  56/459;  61/97;  68/552;  65/288;  66/487; 
67/606;  68/6;  71/504;  78/577,  578;  88/648;  86/488;  87/846,  847;  89/463, 
504;  00/560;  91/292;  92/225;  101/239;  104/689;  114/454;  119/822;  ISO/ 
193,  286;  132/319;  183/85;  142/309.  App.  8/816.  Prae.  Aet:  Cal.  (9  200) 
7/571;  11/277;  24/149;  26/484;  41/518;  45/77;  46/289;  49/814;  142/811. 

Money.     How  compntedand  itated:  See  Pol.  Code,  9  8274. 

Bcplevin.     Return  to  defendant:  See  ante,  99  51- ^t  627. 

Scplerln.  Judgment,  rerdict:  Ante,  9  627.  Value,  correetlnc  affldavit  of: 
Ante,  9  473. 

Execution:  Pott,  9  682,  eubd.  5. 

Spacillc  money  or  currency.    Fiduciary  capacity:  Poit,  9  1407. 

J'Tidgment-book  to  be  kept  by  the  clerk. 

§668.    The  elerk  must  keep,  with  the  Tecords  of  the  court,  a  book  to 
l>e  ealled  the  "judgment-book/'  in  which  judgments  must  be  entered. 

Legislation  §668.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  201 
<New  York  Code,  9  280),  which  read:  "The  elerk  shall  keep  among  the  records 
of  the  court  a  book  for  the  entry  of  judgments,  to  be  called  the  "judgment-book," 
in  which  each  judgment  shall  be  entered,  and  ahall  specify  clearly  the  relief 
(ranted,  or  other  determination  of  the  action." 

Citations.  Cal.  72/193;  76/878;  84/488;  99/516;  102/628;  104/552;  110/ 
227;  118/101;  126/649,  685;  134/877;  140/88;  152/845,  847,  849. 

Begister  of  actions:  Post,  9  1052. 

If  a  party  die  after  verdict,  Judgment  may  be  entered,  but  not  to  be  a 

lien. 

§6G9.  If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of 
fact,  and  before  judgment^  the  court  may  nevertheless  render  judgment 
thereon.  8ueh  judgment  is  not  a  lien  on  the  real  property  of  the  de- 
ceased party,  but  is  payable  in  the  course  of  administration  on  his 
estate. 

Legislation  8  669.  Enacted  March  11,  1872;  based  on  Practice  Aet.  9  202, 
which  had  (1)  the  words  "shall  not  be"  instead  of  "is  not,"  and  {2\  the  words 
"shall  be"  instead  of  "is,"  before  "payable." 

Citationa.  Cal.  108/482,  488;  124/280.  App.  1/188;  6/264,  265.  Prac. 
Aet:  Cal.  (9  202)  29/367;  108/488. 

Pajrable  in  coarse  of  administration:  Post,  9  1506;  and  see  9  1504. 

Death.     Suggestion  of:  Ante,  9  385. 

Judgment  after  death,  not  a  lien:  See  post,  99  1504,  1506. 

Bxecvtor,  etc.     Judgment  against.     Form  of:  Post,  9  1504. 

jQdgment-roU,  wbat  coiustitates. 

§670.  Immediately  after  entering  the  judgment,  the  clerk  must  at- 
tach together  and  file  the  following  papers,  which  constitute  the  judg- 
ment-roll: 

1.  In  case  the  complaint  is  not  answered  by  any  defendant,  the  sum- 
mons, with  the  affidavit  or  proof  of  service;  the  complaint  with  a  memo- 
randum indorsed  thereon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment;  and  in  case  the  service  so 
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made  is  by  publication,  the  affidavit  for  publication  of  summons, 
order  directing  the  publication  of  summons; 

2.  In  all  other  cases,  the  pleadings,  all  orders  striking  out  any  pi 
ing  in  whole  or  in  part,  a  copy  of  the  verdict  of  the  jury,  or  finding 
the  court  or  referee,  and  a  copy  of  any  order  made  on  demurrer,  or 
ing  to  a  change  of  parties,  and  a  copy  of  the  judgment;  if  there  are  t«9 
or  more  defendants  in  the  action,  and  any  one  of  them  has  allo^ired  judg- 
ment to  pass  against  him  by  default,  the  summons,  with  proof  of  its 
service,  on  such  defendant;  and  if  the  service  on  such  defaulting  defend* 
ant  be  by  publication,  then  the  affidavit  for  publication,  and  the  ordef 
directing  the  publication  of  the  summons. 

LegislaUon  §670.     1.  Enacted  March  11,  1872;  based  on  PraetiM  Aet,  |  203 
(New  York  Code,  5  281),  as  amended  by  Stats.  1865-66,  p.  846.  whicb   (1)   in  thm 
introductory  paragraph,  (a)  had  the  word  "shall"  instead  of  "must,"  and  Cb>»tftt 
word   "shall"   before  "constitute";    (2)   subd.   1   then  ending  with  *'eopy    of  tk» 
judgment,"  and  (8)  subd.  2  reading,  "Second.  In  all  other  eases,  the  soiiubobs. 
pleadings,  verdict  of  the  jury,  or  finding  of  the  court,  commissioner,  or  referee,  aB 
bills  of  exceptions  taken  and  filed  in  said  action,  copies  of  orders  sustaininf  er 
oyerruling  demurrers,  a  copy  of  the  judgment,  and  copies  of  any  orders  relating 
to  a  change  of  parties."     When  S  670  was  enacted  in  1872,   (1)  in  the  introdme- 
tory  paragraph,    (a)    the  word  "must"  was  changed  from  "shall,"   and    (b)    tfce 
word  "shall"  was  omitted  before  "constitute";     (2)    in  subd.  2,    (a)    the  -wow^ 
''summons"  was  omitted  before  "pleadings,"  and  (b)  the  words  "in  said  aetioa" 
were  omitted  after  "filed."     2.  Amended  by  Code  Amdts.  1873-74,  p.   819,    (1) 
in  subd.  1,  substituting  "thereon"  for  "upon  the  complaint,"  and   (2)    chanipng 
subd.  2  to  read:    "2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ▼erdiet  pf 
the  jury,  or  finding  of  the  court,  or  referee,  and  a  copy  of  any  order  made  on  de- 
murrer, or  relating  to  a  change  of  parties,  and  a  copy  of  the  judgment.    If  there  are 
two  or  more  defendants  in  the  action,  and  any  one  of  them  has  allowed  jndgment 
to  pass  against  him  by  default,  the  summons,  with  proof  of  its  service  npon  maA 
defendant,  must  also  be  added  to  the  other  papers  mentioned  in  this  subdiriaion." 
8.  Amended  by  Code  Amdts.  1875-76,  p.  93,  adding,  in  subd.  2,  after  "court  or 
referee,"    the  words   "all   bills   of  exception   taken   and   filed."     4.  Amended    by 
Stats.  1895,  p.  45,  (1)  in  subd.  1,  (a)  omitting  the  word  "and"  before  "the  com* 
plaint,"  and  <b)  adding,  after  "copy  of  the  judgment,"  the  clause,  "and  in  ease 
where  the  service  so  made  be  by  publication,  the  aflfidavit  for  publication  of  ania- 
mons,  and  the  order  directing  the  publication  of  summons,  mnst  also  be  inelnded*': 
(2)  in  subd.  2,  (a)  changing  the  word  "a"  to  "the,"  before  "change  of  parties." 
(b)  changing  the  word  "upon"  to  "on,"  and  (c)  adding,  at  end  of  section,  after 
"this  subdivision,"  the  clause,  "and  if  the  service  on  such  defaulting  defendant 
be  by  publication,  then  the  affidavit  for  publication,  and  the  order  direeting  the 
publication  of  the  summons  in  such   cases  must  also  be  included."     6.  Amend- 
ment by  Stats.  1901,  p.  151;    unconstitutional:    See  note,  |  6,  ante.     6.  Amended 
by  Stats.  1907,  p.  720. 

CiUUons.  Cal.  47/641,  642;  53/283;  65/44;  56/491;  67/240;  61/108; 
64/542,  592;  65/118;  72/88;  75/378;  77/280;  78/385;  79/267,  603,  602; 
85/579;  86/400;  87/154,  266;  89/486;  93/606;  95/455,  638;  97/92,  182;  98/ 
109,  288;  99/281,  515;  100/613;  102/623;  103/20;  104/246,  650,  652;  105/ 
111;  110/560;  115/270,  691;  120/38;  121/12;  128/79;  126/847;  188/255; 
184/429;  139/697;  140/357,  675;  146/213;  (subd.  1)  68/425;  78/601;  119/ 
109;  187/428;  143/677;  144/416;  145/605;  (subd.  2)  54/546;  90/60;  124/ 
224;  125/227;  180/406.     App.  2/28.     Frac.  Act:  Cal.  (§208)  27/109;  28/174, 
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SOS,   416;  82/174;   88/512,  568;  84/403.  425.  614;  36/114;  41/187;   49/303; 
^4/501. 

Jadgment-ron  Is  erimlBal  easei:  See  Pen.  Code,  S  1207. 

Clerk's  powers  and  dnties.     County  derk:  See  Pol.  Code.  H  ^178,  4179. 

T^xidgment  lien,  when  It  1>egin8  and  wben  it  expires. 

S  671.     Immediately  after  filing  the  jadgment-roll,  the  clerk  must  make 

proper  entries  of   the  judgment,   under   appropriate   heads,   in   the 

docket  kept  by  him;  and  from  the  time  the  judgment  is  docketed  it  be- 

eomes  a  lien  upon  all  the  real  property  of  the  judgment  debtor  not 

exempt  from  execution  in  the  county,  owned  by  him  at  the  time,  or 

^^vl&ieh  he  may  afterwards  acquire,  until  the  lien  ceases.    The  lien  con- 

'fcinnes  for  five  years,  unless  tlie  enforcement  of  the  judgment  be  stayed 

on    appeal  by  the  execution  of  a  sufficient  undertaking  as  provided  in 

\\i\a  code,  in  which  ease  the  lien  of  the  judgment  and  any  lien  by  virtue 

of  an  attachment  that  has  been  issued  and  levied  in  the  action  ceases. 

XiegUlatlon  fi671.  1.  Enacted  March  11.  1872  (based  on  Practice  Act. 
f  204),  (1)  changini;  "shall"  to  "must."  in  first  line.  (2)  ehanging  the  words 
"shaU  become"  to  "becomes."  before  "a  Hen."  (8)  omitting  the  word  "said" 
before  "lien  expires."  and  (4)  changing  the  words  "shall  continue"  to  "con* 
ttnuea,"  in  the  last  sentence,  which  then  read:  "The  lien  continnes  for  two  years, 
vnleaa  the  iodgment  be  prCTiously  satisfied."  2.  Amended  by  Code  Amdts.  1878- 
74,  p.  820,  (1)  changing  the  word  "expires"  to  "ceases."  after  "nntil  the  lien," 
and  (2)  changing  the  last  sentence  to  read:  "The  lien  continnes  for  two  years, 
«nle8s  the  enforcement  of  the  judgment  be  stayed  on  appeal  by  the  execution 
•f  a  saffieient  undertaking,  as  proTided  in  this  code,  in  which  case  the  lien  of  the 
judgment  ceases."     8.  Amended  by  Stats.  1895,  p.  86. 

Citations.  Cal.  55/538;  61/147,  286.  287;  05/389;  97/204,  206;  102/628; 
105/111;  111/499;  112/93;  114/547;  119/22,  194;  124/230;  127/11;  182/128; 
137/356;  138/303;  142/538,  539.  App.  1/437;  8/655;  6/588.  Prac.  Act: 
cal.  (5  204)  6/134;  14/57;  25/346,  347,  850,  851,  852,  857,  859;  28/525; 
81/397;   87/146;  89/144;  46/656;  49/194. 

Judgment  docket:  See  post,  S§  672-674. 

Beoordlng  transcript  of  docket  In  another  county:  Post,  f  674. 

Judgment  after  decedent's  death,  on  verdict,  etc.,  befora:  Post,  1 1606. 

Undertaking  on  appeal:  Post,  |8  941  et  seq. 

l>ocket  defined.    How  kept^  and  what  to  contain. 

§672.  The  docket  mentioned  in  the  last  section  is  a  book  which  the 
clerk  keeps  in  his  office,  with  each  page  divided  into  nine  columns,  and 
headed  as  follows:  Date  of  entry  in  docket;  judgment  debtors;  judgment 
creditors;  judgment;  time  of  entry;  where  entered  in  judgment-book;  ap- 
peals, when  taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  the  judgment  is  for  the  recovery  of  money,  the 
amount  must  be  stated  in  the  docket  under  the  head  of  judgment;  if  the 
judgment  is  for  any  other  relief,  a  memorandum  of  the  general  character 
of  the  relief  granted  must  be  stated.  The  names  of  the  defendants  must 
be  entered  in  alphabetical  order. 

Legislation  §  672.     1.  Enacted  March  11. 1872;  based  on  Practice  Act,  S  205, 
which  had  (1)  the  words  "shall  keep"  instead  of  "keeps."  after  "clerk,"   (2)   the 
word  "shall"  instead  of  "must."  in  all  instances,  and  (8)  the  words  "in  the  docket." 
Code  dr.  Ptoc — 17 
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before  'In  tlphabetieel  order.**  9.  Amendment  by  State.  1901,  p.  161; 
Btitntional:  See  note,  {  5,  ante.  8.  Amended  by  State.  1007,  p.  720,  (1) 
tnting  "nine"  for  "eight,"  (2)  inserting  "Date  of  entry  in  docket,"  (8)  inaen- 
Ing  the  word  "the"  after  "If,"  (4)  ehanglng  the  word  "be"  to  "ia,"  ta  both 
instances,  and  (5)  omitting  the  words  *'or  damages"  before  "the  amoant";  tbe 
code  commissioner  saying,  'The  amendment  requires  the  date  of  the  docketing 
of  the  Judgment  to  appear  In  the  docket,  in  order  that  some  means  ahall  exist 
for  determining  when  the  Judgment  lien  commences.  The  necessity  for  soch  an 
amendment  is  made  apparent  by  the  decision  in  Menziea  t.  Wataon,  105  OsL 
109." 

Cltationa.  Oal.  61/286;  00/899;  102/628;  124/676.  Prae.  Aei:  OaL 
(S  205)    50/517. 

Docketing  Judgment:  Ante,  8  671. 

Duty  of  clerk  to  keep  docket:  Pol.  Code,  8  4178. 

Docket  to  be  open  for  Inspection  withont  cliarge. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times,  during  office 
boars,  for  the  inspection  of  tbe  public,  without  charge.  The  clerk  mnst 
arrange  the  seversd  dockets  kept  by  him  in  such  a  manner  as  to  f acilitata 
their  inspection. 

Legislation  §  67S.     Enacted  March  11,  1872 ;    based  on  Practiee  Act.   8  S<Mw 
which  had  (1)  the  words  "shall  be"  instead  of  "is,"  before  "open,"  and   (2)   tke        < 
words  "and  it  shall  be  the  duty  of  the  clerk  to"  instead  of  "The  clerk  mnat.**  ! 

Public  writings.    Open  to  inspection:  Post,  88  1892,  1898. 

Transcript  to  lie  filed  in  any  county,  and  judgment  to  become  s  liflu 

there. 

§  674.  The  transcript  of  the  original  docket  of  any  judgment,  the  en* 
forcement  of  which  has  not  been  stayed  on  appeal,  certified  by  the  clerk, 
may  be  filed  with  the  recorder  of  any  other  county,  and  from  such  filing 
the  judgment  becomes  a  lien  upon  all  the  real  property  of  the  judgment 
debtor  not  exempt  from  execution  in  such  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward,  and  before  the  lien  expires,  acquire. 
The  lien  continues  for  two  years  unless  the  judgment  is  previously  aatia- 
fied  or  the  lien  otherwise  discharged. 

Legislation  §  674.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  207 
(New  York  Code,  8  282),  which  had  (1)  the  words  "shall  become"  instead  of 
"becomes,"  before  "a  lien  upon,"  (2)  the  words  "acquire,  until  the  said  lien 
expires"  instead  of  "and  before  the  lien  expires,  acquire,"  and  (8)  the  words  "ahall 
continue"  instead  of  "continues."  When  enacted  in  1872,  8  674  read  the  eame 
as  now  except  for  the  amendments  of  1907.  2.  Amendment  by  State.  1901, 
p.  151;  unconstitutional:  See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907. 
p.  720,  (1)  changing,  in  first  line,  "A"  to  "The."  (2)  adding,  after  "origiaal 
docket,"  the  words  "of  any  judgment,  the  enforcement  of  which  has  not  been 
stayed  on  appeal,"  (8)  changing  "the  time  of  the"  to  "such,"  before  "filing 
the  judgment,"  and  (4)  in  last  sentence,  (a)  changing  "be"  to  "is,"  and  (b) 
adding  the  words  "or  the  lien  otherwise  discharged." 

Citations.     Cal.  100/591 ;  188/802,  808. 

Judgment  may  be  recorded  without  acknowledgment:  CIt.  Code,  8  1160. 

Recording  Judgment  in  county  where  land  situated:  Ant^  8  ^00;  bat  see 
8  78. 

Recording  generally:   Gir.  Code,  86  1158  et  seq. 

JTustlee'B  court  Judgment.    Abstract  creates  lien:  Post,  8  900. 
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.tisf  actiQii  of  a  Jndgment^  how  made. 

§  €76.     Satisfaction   of  a   judgment   may   be   entered   in   the   elerh't 

doeket  upon  an  execution  returned  satiefled,  or  upon  an  acknowledgment 

of  satisfaction  filed  with  the  clerk,  made  in  the  manner  of  an  acluiowl- 

edgment  of  a  conveyance  of  real  property,  by  the  judgment  creditor,  or 

l>7  his  indorsement  on  the  face,  or  on  the  margin  of  the  record  of  the 

judgment,  or  by  the  attorney,  unless  a  revocation  of  his  authority  is  filed. 

^Whenever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon  an  execu- 

aion,  the   party  or  attorney  must  give  such  acknowledgment,  or  make 

such  indorsement,  and,  upon  motion,  the  court  may  compel  it,  or  may 

order  the  entry  of  satisfaction  to  be  made  without  it. 

LegifllatloB  9  676.  1.  Enmcted  March  11,  1872  (based  on  PractlM  Act. 
I  208),  (1)  ebanging,  at  end  of  lint  sentenee,  the  words  'lie  preTiontly"  to  "is," 
iMfon  "^led,"  (2)  in  second  sentence,  (a)  changing  the  words  "shall  be"  to  'Ms," 
before  "satisfied,"  (b)  omitting  the  words  "it  shall  be  the  duty  of,"  after  "eze- 
entton,**  and  (c)  changing  the  word  "to"  to  "must,"  after  "attorney."  2. 
Amended  by  Code  Amdts.  1878-74,  p.  320,  (1)  in  first  sentence,  adding  the 
words  "or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the  record  of  the 
Judgment,"  and  (2)  in  second  sentence,  adding  the  words  "or  make  such  indorse- 
ment." 

CltattoiiB.  Cat.  60/621;  71/448;  108/286;  180/277.  Prae.  Act:  Oal.  (I  208) 
38/418. 

Acknowledgments.  Justices  of  supreme  court,  judges  of  superior  courta, 
and  luslxces  of  the  peace,  and  police  judges,  within  certain  limits,  have  powi/ 
te  take  and  certify  acknowledgments  of  satisfaction  of  judgments:  Ante,  I  17&. 

Attorney.     Power  to  bind  client:  Ante,  19  288-285. 

Batlsfactioii  of  mortgage  recorded.    Torm  of  satisfactioii. 

§67Sa.  Whenever  a  mortgage  on  real  property  is  foreclosed  in  this 
state  and  the  property  covered  by  such  mortgage  is  sold  under  and  pur- 
suant to  the  decree  of  foreclosure  entered  in  the  action  in  which  such 
foreclosure  is  had,  it  shall  be  the  duty  of  the  sheriff^  or  commissioner 
making  the  sale,  as  the  case  may  be,  within  Ave  days  after  the  pur- 
chaser at  the  sale  becomes  entitled  to  a  deed  from  such  sheriff,  or  com- 
missioner thereunder,  to  enter  upon  the  margin  of  the  county  records 
where  such  mortgage  is  recorded,  if  the  same  be  recorded,  a  satisfaction 
of  the  same. 

Such  satisfaction  shall  be  substantially  In  the  following  form: 
Full  satisfaction  and  discharge  of  the  within  mortgage  by  foreclosure 
is  hereby  entered  this day  of ,  19 — .    Decree  of  foreclosure  en- 
tered the day  of  ,  19 — ,  in  cause  No.  ,  entitled,  vs. 

— .    Bale  under  sueh  decree  had  the  day  of ,  19 — . 

,  Sheriff  (commissioner). 

ItegiaUtion  t676a.     Added  by  Stats.  1905.  p.  248. 

Utadertaldng  in  actioxia  to  set  aside  transfer  of  property. 

§676.  Where  an  action  is  commenced  to  set  aside  a  transfer  or  con- 
veyance of  property  on  the  grounds  that  such  transfer  or  conveyance 
was  made  to  hinder,  delay  or  defraud  a  creditor  or  creditors,  the  trans- 
feree or  grantee  to  whom  it  is  alleged  the  property  was  transferred  or 
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eonyeyed  to  hinder,  delay  or  defraud  creditors  or  the  saecessorB  or  ••- 
signs  of  such  transferee  or  grantee,  may  give  an  undertaking  as  heTcia 
provided,  and  when  such  undertaking  is  given  as  herein  provided,  the 
transferee  or  grantee  to  whom  it  is  alleged  the  property  was  transferred 
or  conveyed  to  hinder,  delay  or  defraud  creditors,  or  the  successors  and 
assigns  of  such  transferee  or  grantee,  may  sell,  encumber,  transfer,  con- 
vey, mortgage,  pledge  or  otherwise  dispose  of  the  property,  or  any  part 
thereof,  which  is  alleged  to  have  been  transferred  or  conveyed  to  hinder, 
delay  or  defraud  creditors,  so  that  the  purchaser,  encumbrancer,  trans- 
feree, mortgagee,  grantee  or  pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  unaffected  by  such  action  and  suit,  or  the 
judgment  which  may  be  rendered  therein. 

LeglilaUon  1 676.     Added  by  Stata.  1903.  p.  08. 

Conditions  of  undertaking, 

§677.  Such  undertaking  with  two  sureties  shall  be  ezeented  by  the 
transferee  or  grantee  to  whom  it  is  alleged  the  property  was  transferred 
or  conveyed  to  hinder,  delay  or  defraud  creditors,  or  the  successor  or  as- 
sign of  such  transferee  or  grantee,  in  double  the  estimated  value  of  the 
property  so  alleged  to  have  been  transferred  or  conveyed;  provided,  in  no 
case  need  such  undertaking  be  for  a  greater  sum  than  double  the  amount 
of  the  debt  or  liability  alleged  to  be  due  and  owing  to  the  plaintiff  in 
such  action,  commenced  to  set  aside  said  transfer  and  conveyance;  and 
where  such  estimated  value  of  the  property  alleged  so  to  have  been  con- 
veyed is  less  than  the  sum  alleged  to  be  due  and  owing  to  the  plaintiff 
in  the  action,  such  estimated  value  shall  be  stated  in  the  undertaking, 
and  said  undertaking  shall  be  conditioned  that,  if  it  be  adjudged  in  said 
action  that  the  transfer  or  conveyance  was  made  to  hinder,  delay  or 
defraud  a  creditor  or  creditors,  then  that  the  transferee  or  grantee  or  the 
said  successor  or  assigns  of  such  transferee  or  grantee  giving  such  under- 
taking, will  pay  to  the  plaintiff  in  said  action  a  sum  equal  to  the  value, 
as  the  same  is  estimated  in  said  undertaking,  of  said  property  alleged 
to  have  been  transferred  or  conveyed  to  hinder,  delay  or  defraud  credi- 
tors, not  exceeding  the  sum  alleged  to  be  due  and  owing  to  the  plaintiff 
in  the  action. 

Legislation  6  677.     Added  by  Stata.  1908,  p.  99^ 

Filing  and  serving  undertaking. 

§677V2.  Said  undertaking  shall  be  filed  in  the  action  in  which  said 
execution  issued  and  a  copy  thereof  served  upon  the  plaintiff  or  his  attor- 
ney in  said  action. 

LeglslaUon  8  677ya.     Added  by  Stata.  1908,  p.  99. 

Objections  to  sureties. 

§678.  Within  ten  days  after  service  of  the  copy  of  undertaking  the 
plaintiff  may  object  to  such  undertaking  on  the  ground  of  inability  of 
the  sureties,  or  either  of  them,  to  pay  the  sum  for  which  they  become 
bound  in  said  undertaking,  and  upon  the  ground  that  the  estimated  value 
of  the  property  therein  is  less  than  the  market  value  of  such  property. 
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Baeb.  objeetion  to  the  undertaking  sliall  be  made  in  writing,  specifying 

file  poand  or  grounds  of  objection,  and  if  the  objection  is  made  to  the 

undertaking  that  the  estimated  value  therein  is  less  than  the  market 

-▼mine  of  the  property,  such  objection  shall  specify  the  plaintiff's  estimate 

or  the  market  value  of  the  property.    Such  written  objection  shall  be 

•erved  upon  the  said  transferee  or  grantee,  or  the  successor  or  assigns 

of  BQch  transferee  or  grantee  giving  such  undertaking. 

Tiegtslatlon  §  678.     Added  hj  Stats.  1903,  p.  99. 

7ii8tlflcati<ni  of  snretles.    Approval  and  disapproval  of  undertaking. 

§678y2.     When  the  sureties  or  either  of  them,  are  objected  to,  the 
sarety  or  sureties  so  objected  to  shall  justify  before  the  court  in  which 
the  action  is  commenced,  upon  ten  days'  notice  of  the  time  when  they 
will  so  justify  being  given  to  the  plaintiff,  or  plaintiff's  attorney.     Upon 
the  hearing  and  examination  into  the  sufficiency  of  a  surety,  witness  may 
be  required  to  attend  and  evidence  may  be  procured  and  introduced  in 
the  same  manner  as  in  trial  of  civil  cases.    Upon  such  hearing  and  ex- 
amination the  court   shall  make  its  order,  in  writing,  approving  or  dis- 
approving the  sufficiency  of  the  sureties  or  surety  on  such  undertaking. 
In  eaae  the  court  disapproves  of  the  surety  or  sureties  on  any  under- 
taking, a  new  undertaking  may  be  filed  and  served,  and  to  any  undertak- 
ing given  under  the  provisions  of  this  act  the  same  objection  to  the 
sureties  may  be  made  and  the  same  proceedings  had  as  in  case  of  the 
first  ludertaking  filed  and  served. 

Lefflalatton  §  STSVa.     Added  by  Stats.  1908,  p.  99. 

Objection  because  estimated  yalne  in  nndertaking  less  than  market  valne. 

Kew  nndertaking. 

§679.  When  objection  is  made  to  the  undertaking  upon  the  ground 
that  the  estimated  value  of  the  property,  as  stated  in  the  undertaking,  is 
less  than  the  market  value  of  the  property,  the  transferee  or  grantee, 
or  the  successor  or  assigns  of  such  transferee  or  grantee  giving  the 
nndertaking  may  accept  the  estimated  value  stated  by  the  plaintiff  in 
said  objection,  and  a  new  undertaking  may  at  once  be  filed,  with  the 
plaintiff's  estimate  stated  therein  as  the  estimated  value,  and  no  objec- 
tion shall  thereafter  be  made  upon  that  ground;  if  the  plaintiff's  esti- 
mate of  the  market  value  is  not  accepted,  the  transferee  or  grantee,  or 
the  successor  or  assigns  of  the  grantee  or  transferee  giving  such  under- 
taking, upon  ten  days'  notice  to  the  plaintiff,  shall  move  the  court  in 
which  the  action  is  pending  to  estimate  the  market  value  of  the  prop- 
erty, and  upon  the  hearing  of  such  motion,  witnesses  may  be  required  to 
attend  and  testify,  and  evidence  may  be  produced  in  the  same  manner 
as  in  the  trial  of  civil  actions.  Upon  the  hearing  of  the  motion  the 
court  shall  estimate  the  market  value  of  the  property,  and  if  the  esti- 
mated value  of  the  property  as  made  by  the  court  exceeds  the  estimated 
value  as  stated  in  the  nndertaking,  a  new  undertaking  shall  be  filed 
and  served  with  the  market  value  determined  by  the  stated  value  therein 
u  the  estimated  value  of  the  property. 

Legislation  •  679.     Added  by  Stats.  1903,  p.  100. 
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Jnsttflcation  of  snretiefl. 

§679y2*  The  sureties  shall  justify  upon  the  undertaking  as  reqairai 
b7  section  one  thousand  and  fifty-seven  of  the  Code  of  CivU  Procedure. 

Legislation  1679^1.     Added  by  Btots.  1008,  p.  100. 

When  undertaking  becomes  effectlye. 

§680.  The  undertaking  shall  become  effective  for  the  purpose  stated 
in  section  one  [section  six  hundred  and  seventy-six]  of  this  act,  ten  days 
after  service  of  copy  thereof  on  the  plaintiff,  unless  objection  to  such 
undertaking  is  made  as  in  this  act  provided,  and  in  ease  objection  is  se 
made  to  the  undertaking  filed  and  served,  the  same  shall  become  effective 
for  such  purpose  when  an  order  is  made  by  such  court  approving  the 
sureties,  when  the  surety  or  sureties  are  objected  to,  or  aflirming  the 
estimate  of  the  value  of  property  when  objection  is  made  thereto,  or  in 
case  any  objection  to  the  undertaking  is  sustained  by  the  court  when  a 
new  undertaking  is  filed  and  'Served  as  required  by  this  act,  to  which  no 
objection  is  made,  or  if  made  is  not  sustained  by  the  court. 

Leglslstlon  §  680.     Added  by  Btati.  1008.  p.  100. 

Judgment  against  furetles. 

§  68OV2.  If  judgment  be  rendered  in  said  action  that  the  alleged  trans- 
fer or  conveyance  was  made  to  hinder,  delay  or  defraud  creditors,  then 
judgment  shall  be  rendered  in  such  action  without  further  proceeding  in 
favor  of  plaintiff  and  against  the  principal  and  sureties  on  said  under- 
taking for  the  sum  for  which  said  undertaking  was  executed  according 
to  the  conditions  thereof. 

LeglflUtton  |  SSOV^.     Added  by  SUtt.  1008,  p.  101. 
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TITLE  IX, 
Execution  of  Judgment  in  Civil  Actions.. 

GBiftpter  L     Ezeention.     H  681-718%. 

n.    Proeeediaga  Supplemental  to  Bzeeution.      if  714-721. 

CHAPTBB  I. 
BxecntloiL 

8  681.  Witbia  whet  time  ezeeatlon  may  isene. 

8  082.  Who  may  isene  the  ezeeution,  ite  form,  to  whom  dSreetod,  and  what  It  ehall 

Fe<tuire. 

8  688.  When  made  returnable. 

8  684.  Money  indgmente  and  others,  how  enforced. 

§  686.  Ezeention  after  five  years. 

8  686.  When  execution  may  issue  against  the  property  of  a  party  after  his  death. 

8  687.  Execution,  how  and  to  whom  issued, 

f  688.  What  liable  to  be  seised  on  execution.     Property  not  affected  until  levy 

made. 

8  689.  When  property  claimed  by  third  party.     Indemnity. 

8  690.  What  exempt  from  execution. 

8  691.  Writ,  how  executed. 

I  692.     Notice  of  sale  under  execution,  how  given. 

I  698.     Selling  without  notice,  what  penalty  attached. 

f  694.  Bales,  how  conducted.  Neither  the  officer  conducting  U  nor  his  deputy  to 
be  a  purchaser.  Beal  and  personal  property,  how  sold.  Judgment  debtor, 
if  present,  may  direct  order  of  sale,  and  the  officer  shall  follow  his  direc- 
tions. 

f  695.     If  purchaser  refusee  to  pay  purchase-money,  what  proceedings. 

I  696.     Officer  may  refuse  such  purchaser's  subsequent  bid. 

I  697.     These  two  sections  not  to  make  officer  liable  beyond  a  certain  amount. 

f  698.  Personal  property  not  capable  of  manual  dellTcry,  how  delivered  to  pur- 
chaser. 

I  699.     Personal  property  not  capable  of  manual  delivery,  how  sold  and  delivered. 

{  700.     Sale  of  real  property.     What  purchaser  is  substituted  to  and  acquires. 

I  700a.  When  sales  are  absolute.     What  certificate  must  show. 

9  701.     Beal  property  so  sold,  by  whom  it  may  be  redeemed. 
8  702.     Wben  it  may  be  redeemed,  and  redemption-money. 

I  703.     When  Judgment  debtor  or  another  redemptioner  may  redeem. 

i  704.     In  cases  of  redemption,  to  whom  the  payments  are  to  be  msde. 

i  705.     What  a  redemptioner  must  do  in  order  to  redeem. 

f  706.     Until  the  expiration  of  redemption-time,  court  may  restrain  waste  on  the 

property.     What  considered  waste. 
I  707.     Bents  and  profits. 
i  708.     If  purchaser  of  real  property  be  evicted  for  irregularities  in  sale,  what  he 

may  recover,  and  from  whom.     When  judgment  to  be  revived.     Petition 

for  the  purpose,  how  and  by  whom  made. 
I  709.     Party  who  pays  more  than  his  share  may  compel  contribution. 
I  710.     Collection  of  moneys  due  from  judgment  debtor.     Procedure. 
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§  710.     Claimant  of  property  may  give  undertaking  and  release  property. 

S  710^.  Claim  of  property.  Undertaking,  amount  and  conditions  of. 

I  711.       Claim  of  property.  Undertaking,  filing  and  serving. 

9  711 H*  Claim  of  property.  Undertaking,  objections  to. 

§  712.       Claim  of  property.  Justification,  approval  and  disapproval. 

9  712  % .  Claim  of  property.  Undertaking,  estimate  of  value,  and  new  undertaking. 

I  718.       Claim  of  property.  Undertaking,  justification  of  sureties. 

I  713VJi.  Claim  of  property.  Undertaking,  when  becomes  effectual. 

Oitatlons,  general,  to  chapter.     Oal.  188/648. 

Within  what  time  execution  may  issue. 

§  681.  The  party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  execution  issued 
for  its  enforcement.  If,  after  the  entry  of  the  judgment,  the  issuing 
of  execution  thdreon  is  stayed  or  enjoined  by  any  judgment  or  order  of 
court,  or  by  operation  of  law,  the  time  during  which  it  is  so  stayed  or 
enjoined  must  be  excluded  from  the  computation  of  the  five  years  within 
which  execution  may  issue. 

Legislation  0  681.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
1209  (New  York  Code,  §283),  which,  after  "entry  thereof,"  had,  as  the  end 
of  the  section,  the  words  "issue  «  writ  of  execution  for  its  enforcement,  as  pre- 
scribed in  Uiis  chapter."  When  enacted  in  1872,  these  words  were  changed  to 
read  as  at  present,  and  then  ended  the  section.  2.  Amendment  by  Stats.  1901, 
p.  152;  unconstitutional:  See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  682;  the  code  commissioner  saying,  "The  amendment  consists  in  adding  all 
after  the  word  'enforcement'  [the  second  sentence].  The  justice  of  the  amend- 
ment is  self-eTident." 

Citations.  Cal.  61/147;  81/208,  204,  205;  86/278,  885,  886;  92/897; 
94/220.  223;  99/171,  283;  107/132;  111/862;  114/547;  137/311;  188/198. 
194;  146/742;  151/491.  App.  1/436;  5/748.  Prac.  Act:  Cal.  (5  209)  8/215; 
12/468;  20/55;  22/650;  28/70.  418;   80/622;   84/614;   87/18,  146,  811. 

Time  for  execution,  when  extended:  Post,  fi  685. 

AppeaL     Stay  of  execution:  Post,  S9  942-946. 

Where  money  deposited  by  defendant,  Judgment  is  to  be  Mtitfiod  tberaoB 
by  clerk:  Ante,  8  600. 

Attachment.  If  judgment  plaintiff  has  attached  property,  the  sheriff  must 
satisfy  the  judgment  out  of  it:  Ante,  8  550. 

Executor  or  administrator.  No  execution  must  issue  upon  judgment  against, 
upon  claims  for  money  due  from  estate:  Post,   8  1504. 

Beceiver,  in  proceedings  in  aid  of  executioii:  Ante,  8  564,  subd.  4. 

Death.     No  execution  to  issue  after:  See  post,  88  1504,  1505. 

New  execution,  plaintiff  may  take  out,  where  defendant  discharged  from  prison: 
See  post,  8  1152. 

Who  may  issue  the  execution,  its  form,  to  whom  directed,  and  what  it 

shall  req[ulre. 

§682.  The  writ  of  execution  must  be  issued  in  the  name  of  the  peo- 
ple, sealed  with  the  seal  of  the  court,  and  subscribed  by  the  clerk,  and 
be  directed  to  the  sheriff,  and  it  must  intelligibly  refer  to  the  judgment, 
stating  the  court,  the  county  where  the  judgment-roll  is  filed,  and  if  it 
be  for  money,  the  amount  thereof,  and  the  amount  actually  due  thereon,, 
and  if  made  payable  in  a  speciHed  kind  of  money  or  currency,  as  pro- 
Tided  in  section  six  hundred  and  sixty-seven,  the  execution  must  also. 
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state  the  kind  of  moiie7  or  earrency  in  which  the  judgment  is  payable, 
and  must  require  the  sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  must  require 
the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the  personal 
property  of  such  debtor,  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to  him  on  the 
day  when  the  judgment  was  docketed,  or  at  any  time  thereafter;  or  if 
the  execution  be  issued  to  a  county  other  than  the  one  in  which  the 
judgment  was  recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stating  such  day, 
or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the  per- 
sonal representatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such 
property; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  must  require 
the  sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county 
until  he  pay  the  judgment,  with  interest,  or  be  discharged  according  to 
law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of 
money  or  currency,  as  provided  in  section  six  hundred  and  sixty-seven, 
it  must  also  require  the  sheriff  to  satisfy  the  same  in  the  kind  of  money 
or  currency  in  which  the  judgment  is  made  payable,  and  the  sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  currency;  and  in  case  of 
levy  and  sale  of  the  property  of  the  judgment  debtor,  he  must  refuse 
payment  from  any  purchaser  at  such  sale  in  any  other  kind  of  money  or 
currency  than  that  specified  in  the  execution.  The  sheriff  collecting 
money  or  currency  in  the  manner  required  by  this  chapter,  must  pay  to 
the  plaintiff  or  party  entitled  to  recover  the  same,  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of  neglect  or  refusal  so 
to  do,  he  shall  be  liable  on  his  official  bond  to  the  judgment  creditor  in 
three  times  the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  prop- 
erty,  it  must  require  the  sheriff  to  deliver  the  possession  of  the  same, 
describing  it,  to  the  party  entitled  thereto,  and  may  at  the  same  time 
require  the  sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits  recov- 
ered by  the  same  judgment,  out  of  the  personal  property  of  the  person 
against  whom  it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  rendered  to  be  specified  therein  if  a  delivery  thereof 
cannot  be  had;  and  if  sufficient  personal  property  cannot  be  found,  then 
out  of  the  real  property,  as  provided  in  the  first  subdivision  of  this  sec- 
tion. 

Legislation  6  682.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act, 
I  210  (New  York  Code,  §  289),  as  amended  by  Stats.  1863,  p.  688.  When  {  682 
-waa  enacted  in  1872,  (1)  in  the  introductory  paragraph,  (a)  in  the  first  line, 
''Bhair*  was  changed  to  "mnat,"  (b)  "shall"  was  omitted  before  "be  directed," 
(c)  -shall"  was  changed  to  "it  must,"  before  "intelligibly,"  (d)  "section  200  o« 
this  act"  was  duuiged  (o  "aactioo  667,"  snd  (e)  "shall"  was  changed  to  "must" 
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after  "ezecutfon**  and  before  "require";  (2)  in  nbd.  1,  (a)  "shair  was  ehanced 
to  '^uet"  before  "require,**  and  (b)  the  words  "or  at  anj  time  thereafter"  wera 
added  after  "docketed";  (8)  in  subd.  2*  (a)  the  words  "of  real  property"  w«r« 
omitted  after  "tenants/*  and  (b)  "shall"  was  changed  to  "must"  before  "re- 
quire"; (4)  in  subd.  8,  "shall"  was  changed  to  "must**;  <6)  in  subd.  4,  (a)  iha 
words  "section  200  of  this  act,  it  shall*'  were  changed  to  "section  667,  it  mnat,** 
(b)  "said"  was  changed  to  "the**  before  "judgment  is  made,*'  (e)  "shall'*  waa 
changed  to  "must'*  after  "sheriff,**  (d)  "shall"  was  changed  to  "must"  before 
"refuse  payment,"  and  (e)  "act  shall"  was  changed  to  "chapter,  must";  (6) 
In  subd.  5,  (a)  "shall"  was  changed  to  "must"  before  "require,**  and  (b)  ''par- 
ticularly** was  omitted  before  "describing.**  2.  Amendment  by  Stats.  1901,  p. 
152 ;    unconstitutional :    See  note,  8  5,  ante. 

Citations.  Cal.  68/568;  70/601;  04/220;  121/107;  181/620;  187/203; 
140/104;  145/652,  554;  (subd.  1)  110/104;  181/600;  (subd.  4)  180/590. 
Prao.  Act:  Cal.  (8  210)  7/571;  11/277;  24/140;  86/166,  167;  87/182;  89/ 
144. 

Contempt  la  interfering  with:  Post,  SB  1200,  1210. 

Judgments.  A  Hen:  Ante,  88  671,  674.  Interest  on:  See  CIt.  Code,  88  1917, 
1018,  1020. 

Property  leviable:  Ante,  8  542 ;  post,  8  888. 

Levy  without  process,  a  misdemeanor:  See  Pen.  Code,  8  148* 

ICandamns.     Bzecntion  may  isane  for  costs  and  damages  in:  See  post,  8  1005. 

Subd.  4.    Judgment  payabla  in  ipecifled  kind  of  money:  See  ante,  8  867. 

Wben  made  retamable. 

§683.  The  execution  may  be  made  returnable,  at  any  time  not  less 
than  ten  nor  more  than  sixty  days  after  its  receipt  by  the  sheriff,  to  the 
clerk  with  whom  the  judgment-roll  is  filed.  When  the  execution  is  re- 
turned, the, clerk  must  attach  it  to  the  judgment-roll.  If  any  real  estate 
be  levied  upon,  the  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true  copies,  in 
a  book  to  be  called  the  "execution-book,"  which  book  must  be  indexed, 
with  the  names  of  the  plaintiffs  and  defendants  in  execution  alphabeti- 
cally arranged,  and  kept  open  at  all  times  during  office  hours  for  the  in- 
spection of  the  public,  without  charge.  It  is  evidence  of  the  contents  of 
the  originals  whenever  they,  or  any  part  thereof,  may  be  destroyed  or 
mutilated. 

Legislation  |68S.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  212 
(New  York  Code,  8  200),  as  amended  by  Stats.  1865-66,  p.  703,  which  had  (1) 
in  lieu  of  the  present  second  sentence,  the  clause  'Srhen  the  execution  shall  have 
been  returned,  it  shall  be  the  duty  of  the  clerk  to  attach  the  same  to  the  judgment- 
roll'*;  (2)  the  word  "shall"  instead  of  "must**  before  **record'*  and  before  **ba 
indexed";  (8)  instead  of  the  words  "It  is,'*  in  last  sentence,  had  the  wor4a 
"and  ihall  be**;    and  (4)  the  word  "lost'*  before  "or  mutilated." 

OiUtlons.     Cal.  04/220,  228;   146/742. 

Betum.  Failure  to  make,  without  delay,  liability  of  sheriiT:  Sea  PoL  God*, 
8  4160. 

Money  Judgments  and  otheis,  how  enforced. 

§684.  When  the  judgment  is  for  money,  or  the  possession  of  real  or 
personal  property,  the  same  may  be  enforced  by  a  writ  of  execution; 
and  if  the  judgment  direct  that  the  defendant  be  arrested,  the  execution 
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may  issue  against  the  person  of  the  jadgment  debtor,  after  the  return 
of  an  execution  against  his  property  unsatisfied  in  whole  or  part;  when 
the  judgment  requires  the  sale  of  property,  the  same  may  be  enforced  by 
a  writ  reciting  such  judgment,  or  the  material  parts  thereof,  and  direct- 
ing the  proper  officer  to  execute  the  judgment,  by  making  the  sale  and 
applying  the  proceeds  in  conformity  therewith;  when  the  judgment  re- 
quires the  performance  of  any  other  act  than  as  above  designated,  a 
certified  copy  of  the  judgment  may  be  served  upon  the  party  against 
whom  the  same  is  rendered,  or  upon  the  person  or  officer  required  thereby 
or  by  law  to  obey  the  same,  and  obedience  thereto  may  be  enforced  by  the 
court. 

IiSSiiUtlon  0  684.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
S213,  aa  amended  by  Stats.  1865-66.  p.  703,  which  read:  "Where  the  Jadg- 
ment requires  the  payment  of  money  or  the  delivery  of  real  or  personal  prop* 
erty,  the  aame  may  be  enforced  by  a  writ  of  execution;  when  it  requires  the 
performance  of  any  other  act,  a  certified  copy  of  the  judgment  may  be  serred 
upon  the  party  against  whom  the  same  is  rendered,  or  upon  the  person  or  officer 
Fequired  thereby  or  by  law  to  obey  the  same;  obedience  thereto  may  be  en- 
forced by  the  court;  and  after  a  final  judgment  of  partition  the  court  shall  have 
power  to  enforce  a  severance  of  the  possession."  When  S  684  was  enacted  in 
1872,  the  words  *'shall  have/'  in  last  line,  were  changed  to  "has."  2.  Amended 
by  Coda  Amdta.  1878-74,  p.  821. 

OlUttona.  Oal.  68/558,  550;  67/0,  10;  62/680;  72/268,  264;  75/414; 
76/642;  00/185;  08/148;  04/220,  228;  101/204;  110/107;  121/107.  842; 
180/500;  187/87,  208;  140/104;  145/654.  App.  1/737.  Prac.  Act:  Oal. 
(S  218)   80/871. 

money.     How  eompniod  and  stated  in  Jndgment:  See  Pol.  Oode,  fi  8274. 

Wztt  of  poBsosilon  or  rostttution:  Ante,  fi  880;  post,  fi  1174. 

Be-entry  after  dlapossession:  Post,  fi  1210. 

Execution  against  the  person,  discharge  of  prlionar:  Post,   fifi  1148-1154. 

Sale  of  property:  See  post,  fifi  604  et  seq. 

Pexformanoe  of  any  other  act.    Enforcing  obedience:  Post,  fifi  1200  et  seq. 

Ezecntioii  after  five  years, 

§  685.  In  all  cases,  the  judgment  may  be  enforced  or  carried  into 
execution  after  the  lapse  of  five  years  from  the  date  of  its  entry,  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  purpose, 
founded  upon  supplemental  pleadings;  but  nothing  in  this  section  shall 
be  construed  to  revive  a  judgment  for  the  recovery  of  money  which  shall 
have  been  barred  by  limitation  at  the  time  of  the  passag/s  of  this  act. 

ZfOglBlatlOB  §685.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  fi  214,  aa  amended  by  Stats.  1865-66,  p.  704,  which  had  the  words  "other 
than  for  the  recovery  of  money,"  after  "In  all  cases,"  in  first  line,  the  section 
then  ending  with  the  words  "supplemental  pleadings."  2.  Amended  by  Stats. 
1805,  p.  88,  (1)  omitting  the  words  noted  supra,  and  (2)  adding  the  limitation 
after  the  words  "supplemental  pleadings." 

CltaUons.  Cal.  61/147;  81/208,  204;  86/278,  885;  121/20,  80;  187/38; 
145/681,  532;  151/488,  484,  485,  400,  491,  402.  493,  494,  495,  496,  498. 
App.  1/437,  481;  2/662;  8/81,  82;  6/587,  688.  Prac.  Act:  Cal.  (fi  214)  8/613; 
17/271;   20/218;  22/650;  20/220;  87/18,  14,  15,  135,  146.     App.  2/662. 
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When  execntioii  may  Issoe  against  the  property  of  a  party  after  lus 

death. 

§  686.  Notwithstanding  the  death  of  a  party  after  the  judgment,  exe- 
cution thereon  may  be  issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the  application 
of  his  executor  or  administrator,  or  successor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be 
for  the  recovery  of  real  or  personal  property,  or  the  enforcement  of  a 
lien  thereon. 

LeglslaUon  §686.  Enacted  Mmreh  11,  1872;  bated  on  Practice  Act,  9  215. 
ai  amended  by  Suta.  1868-64,  p.  452,  which  read:  "Notwithstanding  the  d«ath 
of  a  party  after  the  Judgment,  execution  thereon  may  be  isaued,  in  caee  of  the 
death  of  the  plaintiff,  the  tame  aa  if  he  were  liTing,  upon  the  application  of 
his  executor,  or  administrator,  or  successor  in  interest,  by  the  court  in  wbieh 
the  Judgment  was  rendered  or  exists.  And  in  case  of  the  decease  of  the  defend- 
ant, if  the  judgment  be  for  the  recoTcry  of  real  or  personal  property,  execation 
may  be  issued  and  executed  against  the  property  recoTcred  in  the  same  maiuier 
and  with  the  same  effect  as  if  he  were  still  liying." 

OiUttons.  Cal.  188/250;  151/488,  486.  Prac.  Act:  Oal.  ({215)  20/368; 
87/14. 

Death  of  party.  Bfleet  on  action:  Ante,  I  885.  Judgment  after:  Ante,  9  060. 
Bzecntlon  after:  Post,  §  1505. 

Ezecntioii,  how  and  to  whom  issaed. 

§  687.  Where  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in  the  state. 
Where  it  requires  the  deliyery  of  real  or  personal  property,  it  must  be 
issued  to  the  sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  If  the  judgment  directs  or  authorizes  the  issuing 
of  any  process  requiring  the  sale,  or  the  delivery  of  possession  of,  or 
otherwise  affecting  specific  real  property,  which  is  then,  or  subsequently 
becomes,  a  part  of  a  county  other  than  that  in  which  such  judgment  waa 
entered,  such  process  may  be  issued  to,  and  executed  by,  the  sheriff  of 
such  other  county,  as  to  the  property  situate  therein.  Executions  may 
be  issued  at  the  same  time  to  different  counties. 

Legislation  0  687.  1.  Enacted  March  11,  1872;  based  on  Practice  Aei,  §  216. 
which  had  the  word  "shall"  instead  of  "must/*  in  second  sentence;  otherwia« 
the  section  read  the  same  as  at  present,  except  for  the  addition  of  1807.  2. 
Amendment  by  Stats.  1901,  p.  153;  unconstitutional:  See  note,  9  5,  ante.  8. 
Amended  by  Stats.  1007,  p.  683,  adding  the  sentence  beginning  "If  the  Judv> 
ment"  and  ending  "situate  therein";  the  code  commissioner  saying,  "Tha 
amendment  is  directed  to  those  cases  in  which  a  Judgment  is  entered  in  one 
county  affecting  property  then  situated  in,  or  which  may  subsequently  become 
a  part  of,  another  county.  The  section  as  amended  supersedes  the  proTiaiona  of 
the  statute  of  1878-74,  p.  865,  respecting  execution  of  final  proceaa.** 

OlUUona.     Cal.  88/450. 

Any  county  In  atate,  process  extends  to:  Ante,  S  78. 

Execution  requiring  dellTsry  of  real  and  personal  property:  Ante,  I  681, 
subd.  5. 

Act  concerning  execution  of  final  process,  where  new  county  formed:  See 
post,  Appendix,  tit.  "Process." 
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What  liable  to  b«  seized  on  ezecntlon.    Property  not  affected  until  levy 

made. 

§688.  All  ^ods,  ehattels,  moneys,  and  other  property,  both  real  and 
personal,  or  any  interest  therein,  of  the  judgment  debtor,  not  exempt  by 
law,  and  all  property  and  rights  of  property  seized  and  held  under  at- 
tachment in  the  action,  are  liable  to  execution.  Shares  and  interests  in 
any  corx>oration  or  company,  and  debts  and  credits,  and  all  other  prop- 
erty, both  real  and  personal,  or  any  interest  in  either  real  or  personal 
property,  and  all  other  property  not  capable  of  manual  delivery,  may  be 
levied  upon  or  released  from  levy  in  like  manner  as  like  property  may 
be  attached  or  released  from  attachment.  Gold-dust  must  be  returned 
by  the  officer  as  so  [much]  monev  collected  at  its  current  value,  without 
exposing  the  same  to  sale.  Until  a  levy,  property  is  not  affected  by  the 
execution. 

Lsglalation  fl  688.  1.  Enacted  March  11.  1872;  based  on  Practice  Act, 
i  217,  as  amended  bj  Stats.  1862,  p.  668.  When  §  688  was  enacted  in  1872* 
(1)  in  ilrst  sentence,  the  words  "shall  be,"  before  "liable,"  were  clianged  to 
"are,**  (2)  in  the  sentence  beginning  "Shares,**  the  word  "the"  was  omitted  be- 
fore "like,"  In  the  following  danse  (which  was  amended  in  1907),  "may  be 
attached  on  execution  in  like  manner  as  npon  writs  of  attachments,"  (8)  "shall" 
wns  changed  to  "mnst**  after  "Oold-dnst,"  and  (4)  "shall  not  be"  was  changed 
to  'is  not,"  before  "affected."  2.  Amendment  by  Stats.  1901,  p.  158;  nncon- 
stitntional:  See  note,  I  5,  ante.  8.  Amended  hj  Stats.  1907,  p.  688,  in  sentence 
beginning  "Shares,"  changing,  after  the  worda  "may  be,"  that  part  of  the  sen- 
tence to  read  as  at  present,  the  original  being  printed  snpra;  the  code  commis- 
sioner saying,  "The  amendment  consists  in  substituting  the  words  'levied  upon 
or  released'  for  the  word  'attached,'  thus  providing  a  mode  of  releasing  a  levj 
of  execution.  It  adopts  the  method  proposed  for  the  release  of  attachments  bj 
1560."  The  bracketed  word  "[much],*  in  the  present  section,  was  correctly 
used  In  the  original  code  section. 

Citations.  Cal.  52/381;  64/842;  57/522;  58/875;  65/802;  72/70;  77/ 
655;  04/221;  99/165;  100/827;  101/227;  119/194,  195;  122/97;  181/89; 
183/817;  188/194;  146/742.  Prao.  Act:  Cal.  (8  217)  6/196;  7/204;  18/22; 
84/87,  607;   87/146;  89/144;   54/459;   119/196. 

Co-operative  busineie  Msodationa.  Property  of,  rabject  to  execution:  See 
Olv.  Oode,  I  658f. 

Building  materlaL    Hoi  tnbjeek  to  ezecntion  when:  See  post,  S  1196. 
Good-wlU:  €!▼.  Code,  |9  992,  998. 
Franchise:  Oir.  Code,  IS  888-898. 

Homestead:  See  Cir.  Oode.  fl  1241-1261.     Bole  traders:  See  post,   fit  1811- 
1821. 

l^trffi  Ante,  I  542. 

Estites  at  will  not  subject  to  execntlon:  See  Oir.  Code,  S  765. 

Bzamptiens.    Qenerally:  Post,  I  690. 

Wlien  property  claimed  by  third  party.    Indemnity. 

§  689.  If  the  property  levied  on  is  claimed  by  a  third  person  as  his 
property  by  a  written  claim  verified  by  his  oath  or  that  of  his  agent, 
setting  out  his  right  to  the  possession  thereof,  and  served  upon  the 
sheriff,  the  sheriff  is  not  bound  to  keep  the  property  unless  the  plaintiff, 
or  the  person  in  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnmes  the  sheriff  against  such  claim  by  an  undertaking  by  at  least 
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two  good  and  sufficient  sureties  in  a  sum  equal  to  double  the  value  of 
the  property  levied  on;  and  the  sheriff  is  not  liable  for  damages  for  the 
taking  or  keeping  of  such  property  to  any  such  third  person,  unless  such 
a  claim  is  made. 

LeglslAtion  §689.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  %  218. 
which  read:  "If  the  property  levied  on  be  claimed  by  a  third  person  as  his  prop- 
erty, the  sheriff  shall  summon  from  his  county  six  persons  qualified  as  jurors 
between  the  parties,  to  try  the  Talidity  of  the  claim.  He  shall  also  give  notiee 
of  the  claim  and  of  the  time  of  trial  to  the  plaintiff,  who  may  appear  and  contest 
the  claim  before  the  jury.  The  Jury  and  the  witnesses  shall  be  sworn  by  ike 
sheriff,  and  if  their  verdict  be  in  favor  of  the  claimant,  the  sheriff  may  relinquish 
the  levy,  unless  the  Judgment  creditor  give  him  a  sufBcient  indemnity  for  pro- 
ceeding thereon.  The  fees  of  the  Jury,  the  sheriff,  and  the  witnesses,  shall  b« 
paid  by  the  claimant,  if  the  verdict  be  against  him;  otherwise  by  the  plalntilT. 
On  the  trial  the  defendant  and  the  claimant  may  be  examined  by  the  plaintiff 
as  witnesses."  VThen  9  689  was  enacted  in  1872,  (1)  "shall"  was  changed  to 
"may,"  before  "summon";  (2)  "shall"  was  changed  to  "must,"  before  "mlso 
give,"  before  "be  sworn,"  and  before  "be  paid";  (8)  the  last  sentence  was 
stricken  out,  and  a  new  one  added,  reading,  "Each  party  must  deposit  with 
the  sheriff,  before  the  trial,  the  amount  of  his  fees,  and  the  fees  of  the  Jury,  and 
the  sheriff  must  pay  the  same  to  the  prevailing  party."  2.  Amended  by  Stata. 
1891,  p.  20,  to  read:  "If  the  property  levied  on  be  claimed  by  a  third  person  as 
his  property  by  a  written  claim  verified  by  the  oath  of  said  claimant,  setting  out 
his  title  thereto,  his  right  to  the  possession  thereof,  and  stating  the  grounds  of 
such  title,  and  served  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the  prop- 
erty, unless  the  plaintiff,  or  the  person  in  whose  favor  the  writ  of  execution 
runs,  on  demand,  indemnify  the  sheriff  against  such  claim  by  an  undertaking  by 
at  least  two  good  and  sufficient  sureties;  and  no  claim  to  such  property  is  ▼alld 
against  the  sheriff,  or  shall  be  received,  or  be  notice  of  any  rights,  unless  n&ada 
as  above  provided."  8.  Amendment  by  Stats.  1901,  p.  153;  unconstitutional: 
See  note.  S  5,  ante.  4.  Amended  by  Stats.  1007,  p.  688;  the  code  eommisslonsr 
saying,  "The  amendment  strikes  out  the  words  'setting  out  his  title  thereto.'  which 
subserve  no  useful  purpose,  and  also  inserts  the  amount  of  the  undertaking  near 
the  end  of  the  section  'in  a  sum  equal  to  double  the  value  of  the  property  levied 
on,'  which  is  the  usual  custom  of  sheriffs  any  way,  and  recasts  the  last  sentence 
so  as  to  make  it  more  intelligible." 

Citations.  Cal.  58/438;  97/483;  108/145;  109/241;  118/863;  114/295; 
117/40;  122/884;   126/42;   188/84;   188/444;  142/469. 

Sureties  liable  on  judgment,  if  sheriff  give  notice  to  them  of  action  bronsht 
against  him:  Post,  §  1055. 

What  exempt  from  executloxL 

§690.  The  following;  property  is  exempt  from  exeeution  or  attach* 
ment,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hundred  dollars 
belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture  belonging  to  the 
judgment  debtor,  including  one  sewing-machine,  stove,  stovepipes  and 
furniture,  wearing-apparel,  beds,  bedding  and  bedsteads,  hanging  pic- 
tures, oil-paintings  and  drawings  drawn  or  painted  by  any  member  of  the 
family,  and  family  portraits  and  their  necessary  frames,  provisions  and 
fuel  actually  provided  for  individual  or  family  use,  sufficient  for  three 
months,  and  three  cows  and  their  suckling  calves,  four  hogs  with  their 
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■ackling  pigs,  and  food  for  such  cows  and  hogs  foT  one  month;  also  one 
piano,  one  shotgun  and  one  rifle; 

8.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment 
debtor,  not  exceeding  in  value  the  sum  of  one  thousand  dollars;  also 
two  oxen  or  two  horses  or  two  mules,  and  their  harness,  one  cart  or 
buggy  and  two  wagons,  and  food  for  such  oxen,  horses  or  mules,  for  one 
month;  also  all  seed  grain  or  vegetables  actually  provided,  reserved  or 
on  hand  for  the  purpose  of  planting  or  sowing  at  any  time  within  the 
ensuing  six  months,  not  exceeding  in  value  the  sum  of  two  hundred  dol- 
lars; and  seventy -five  beehives;  one  horse  and  vehicle  belonging  to  any 
person  who  is  maimed  or  crippled,  and  the  same  is  necessary  in  his  busi- 
ness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary  to 
earry  on  his  trade;  the  notarial  seal,  records  and  office  furniture  of  a 
notary  public;  the  instruments  and  chest  of  a  surgeon,  physician,  sur- 
veyor or  dentist,  necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the  professional 
libraries  of  attorneys,  judges,  ministers  of  the  gospel,  editors,  school 
teachers  and  music  teachers,  and  their  necessary  office  furniture;  in- 
eluding  one  safe  and  one  typewriter;  also  the  musical  instruments  of 
mnsie  teachers  actually  used  by  them  in  giving  instructions,  and  all  the 
indexes,  abstracts,  books,  papers,  maps  and  office  furniture  of  a  searcher 
of  records  necessary  to  be  used  in  his  profession;  also  the  typewriters 
or  other  mechanical  contrivances  employed  for  writing  in  type,  actually 
used  by  the  owner  thereof  for  making  bis  living;  also  one  bicycle  when 
the  same  is  used  by  the  owner  for  the  purpose  of  carrying  on  hia  regular 
business,  or  when  the  same  is  used  for  the  purpose  of  transporting  the 
owner  to  and  from  his  place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum 
of  five  hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick, 
ears,  pumps,  tools,  implements,  and  appliances  necessary  for  carrying  on 
any  mining  operation,  not  exceeding  in  value  the  aggregate  sum  of  five 
hundred  dollars;  and  two  horses,  mules  or  oxen  with  their  harness,  and 
food  for  such  horses,  mules  or  oxen  for  one  month,  when  necessary  to  be 
used  on  any  whim,  windlass,  derrick,  car  pump  or  hoisting  gear;  and  also 
his  mining  claim,  actually  worked  by  him,  not  exceeding  in  value  the 
sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen  or  two  mules,  and  their  harness,  and  one 
eart  or  wagon,  one  dray  or  truck,  one  coup6,  one  hack,  or  carriage,  for 
one  or  two  horses,  by  the  use  of  which  a  cartman,  drayman,  truckman, 
huckster,  peddler,  hackman,  teamster  or  other  laborer  habitually  earns 
his  living;  and  one  horse  with  vehicle  and  harness  or  other  equipments, 
nsed  by  a  physician,  surgeon,  constable,  or  minister  of  the  gospel,  in  the 
legitimate  practice  of  his  profession  or  business;  with  food  for  such 
oxen,  horses  or  mules  for  one  month; 

7.  One  fishing  boat  and  net,  not  exceeding  the  total  value  of  five  hun- 
dred dollars,  the  property  of  any  fisherman,  by  the  lawful  use  of  which 
he  earns  his  livelihood; 
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8.  Poultry  not  exceediDg  in  value  seventy-five  dollars; 

9.  The  wages  and  earnings  of  all  seamen,  seagoing  fishermen  and 
sealers,  not  exceeding  three  hundred  dollars,  regardless  of  where  or  when 
earned,  and  in  addition  to  all  other  exemptions  otherwise  provided  by 
any  law; 

10.  The  earnings  of  the  judgment  debtor  for  his  personal  services  ren- 
dered at  any  time  within  thirty  days  next  preceding  the  levy  of  execu- 
tion or  attachment,  when  it  appears  by  the  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  his  family,  residing 
in  this  state,  supported  in  whole  or  in  part  by  his  labor;  but  where  debts 
are  incurred  by  any  such  person,  or  his  wife  or  family  for  the  common 
necessaries  of  life,  or  have  been  incurred  at  a  time  when  the  debtor  had 
no  family  residing  in  this  state,  supported  in  whole  or  in  part  by  his 
labor,  the  one  half  of  such  earnings  above  mentioned  is  nevertheless 
subject  to  execution,  garnishment  or  attachment  to  satisfy  debts  so 
incurred; 

11.  The  shares  held  by  a  member  of  a  homestead  association  duly  in- 
corporated, not  exceeding  in  value  one  thousand  dollars  if  the  person 
holding  the  shares  is  not  the  owner  of  a  homestead  under  the  lawn  of 
this  state; 

12.  All  the  nautical  instruments  and  wearing-apparel  of  any  master, 
officer,  or  seaman  of  any  steamer  or  other  vessel; 

13.  All  fire-engines,  hooks  and  ladders,  with  the  carts,  trucks  and  car- 
riages, hose-buckets,  implements,  and  apparatus  thereunto  appertaining, 
and  all  furniture  and  uniforms  of  any  fire  company  or  department  organ- 
ized under  the  laws  of  this  state; 

14.  All  arms,  uniforms,  and  accoutermcnts  required  by  law  to  be  kept 
by  any  person,  and  also  one  gun,  to  be  selected  by  the  debtor; 

15.  All  court-houses,  jails,  public  offices  and  buildings,  lots,  grounds 
and  personal  property,  the  fixtures,  furniture,  books,  papers,  and  appurte- 
nances belonging  to  the  jail  and  public  offices  belonging  and  appertain- 
ing to  any  county  of  this  state;  and  all  cemeteries,  public  squares,  parks, 
and  places,  public  buildings,  town  halls,  markets,  buildings  for  the  ase 
of  fire  departments  and  military  organizations,  and  the  lots  and  grounds 
thereto  belonging  and  appertaining,  owned  or  held  by  any  town  or  in- 
corporated city,  or  dedicated  by  such  town  or  city  to  health,  ornament  or 
public  use,  or  for  the  use  of  any  fire  or  military  company  organised 
under  the  laws  of  this  state; 

16.  All  material  not  exceeding  one  thousand  dollars  in  valae,  pur- 
chased in  good  faith  for  use  in  the  construction,  alteration  or  repair  of 
any  building,  mining  claim  or  other  improvement  as  long  as  in  good 
faith  the  same  is  about  to  be  applied  to  the  construction,  alteration  or 
repair  of  such  building,  mining  claim  or  other  improvement; 

17.  All  machinery,  tools  and  implements,  necessary  in  and  for  boring, 
sinking,  putting  down  and  constructing  surface  or  artesian  wells;  also 
the  engines  necessary  fox  operating  such  machinery,  implements,  tools, 
•te.,  also  all  trucks  necessary  for  the  transportation  of  such  machinery, 
tools,  implements,  engines,  etc.;  provided  that  the  value  of  all  the  arti- 
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eles  exempted  under  this  subdivision   shall   not   exceed  one  thousftnil 
dollars; 

18.  AH  moneys,  benefits,  privileges,  or  immunities  accruing  or  in  any 
manner  growing  out  of  any  life  insurance,  if  the  annual  premiums  paid 
do  not  exceed  five  hundred  dollars,  and  if  they  exceed  that  sum  a  like 
exemption  shall  exist  which  shall  bear  the  same  proportion  to  the 
moneys,  benefits,  privileges,  and  immunities  so  accruing  or  growing  out 
of  such  Insurance  that  said  five  hundred  dollars  bears  to  the  whole 
annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association  to  the  value 
of  one  thousand  dollars; 

20.  AU  money  received  by  any  person,  a  resident  of  the  state  as  a 
pension  from  the  United  States  government,  whether  the  same  shall  be 
m  the  actual  possession  of  such  pensioner,  or  deposited,  loaned  or  in- 
vested by  him. 

No  article,  however,  or  species  of  property  mentioned  in  this  section 
is  exempt  from  execution  issued  upon  a  judgment  recovered  for  its 
price,  or  upon  a  judgment  of  foreclosure  of  a  mortgage  or  other  lien 
thereon. 

Legislation  f  600.  1.  Enacted  March  11,  1872;  baaed  on  Praetiee  Aet,  |  219. 
M  amended  by  Stata.  1869-70.  p.  884,  which  read:  '*The  following  property  shall 
be  exempt  from  ezecation,  except  aa  herein  otherwiee  ■peoially  provided:  First. 
Chairs,  tables,  desks  and  books,  to  the  Talue  of  one  hundred  dollars,  belonging 
to  the  judgment  debtor.  Second.  Necessary  household,  table  and  kitchen  fur- 
niture, belonging  to  the  Judgment  debtor,  including  stoves,  stovepipe  and  stove 
furniture,  wearing-apparel,  beds,  bedding  and  bedsteads,  and  provisions  actually 
provided  for  individual  or  family  use,  sufficient  for  one  month.  Third.  The  farm- 
ing utensils  or  implements  of  husbandry  of  the  judgment  debtor,  also  two  oxen, 
or  two  horses,  or  two  mules,  and  their  harness,  four  cows,  with  their  sucking 
ealvea,  one  cart  or  wagon,  and  food  for  such  oxen,  horses,  cows  or  mules,  for  one 
month;  also,  all  seed,  grain  or  vegetables  actually  provided,  reserved  or  on  hand 
for  the  purpose  of  planting  or  sowing,  at  any  time  within  the  ensuinc  six  months, 
not  axceeding  in  value  the  sum  of  two  hundred  dollars.  Fourth.  Tools  or  imple- 
ments of  a  mechanic  or  artisan,  necessary  to  carry  on  his  trade;  the  instruments 
and  chest  of  a  surgeon,  physician,  surveyor  and  dentist,  necessary  to  the  exer- 
cise of  their  profession,  with  their  sclentiflo  and  professional  libraries;  the  law 
librariea  of  attorneys  and  counselors,  and  the  libraries  of  ministers  of  the  gospel. 
Fifth.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of  five 
hundred  dollars;  also,  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps, 
tools,  implements  and  appliances  necessary  for  carrying  on  any  kind  of  mining 
operations,  not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars;  and 
two  horses,  mules  or  oxen,  with  their  harness,  and  food  for  such  horses,  mules 
or  oxen  for  one  month,  when  necessary  to  be  used  for  any  whim,  windlass,  derrick, 
car,  pump  or  hoisting  gear.  Sixth.  Two  oxen,  two  horses  or  two  mules,  and 
their  harness,  and  one  cart  or  wagon,  one  dray  or  truck,  one  coup^,  one  hack  or 
carriage,  for  one  or  two  horses,  by  the  use  of  which  a  cartman,  drayman,  truck- 
man, huckster,  peddler,  hackman,  teamster  or  other  laborer  habitually  earns  his 
lining,  and  one  horse,  with  vehicle  and  harness  or  other  equipments,  used  by  a 
physician,  surgeon  or  minister  of  the  gospel  in  making  his  professional  visits, 
with  food  for  such  oxen,  horses  or  mules  for  one  month.  Seventh.  All  fire- 
•nfines,  hooks  end  ladders,  with  the  carts,  trucks  and  carriages,  hose,  buckets. 
Implements  and  apparatua  thereto  appertaining,  and  all  furniture  and  uniforms  of 
Oode  Oiv.  Proe. — 18 
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any  flro  eompany  or  department  organised  nnder  any  law  of  thli  state.     Elg-htk. 
All  arms,  uniformi  and  aeconterments  required  by  law  to  be  kept  by  any  person. 
Ninth.     All  oourt-honBes,  Jails,  pnblio  olBees,  and  bnildinifB,  lots,   grounds   and 
personal  property;  the  fixtures,  furniture,  books,  papers  and  appurtenanoea  be- 
longing and  pertaining  to  the  court-house,  Jail  and  public  offices  belonging  to  any 
county  of  this  state,  and  all  cemeteries,  public  squares,  parks  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of  the  fire  departmenta  and 
military  organiiatione,  and  the  lots  and  grounds   thereto  belonging  and   apper- 
taining, owned  or  held  by  any  town  or  incorporated  city,  or  dedicated  by  auch 
town  or  city  to  health,  ornament  or  public  use,  or  for  the  use  of  any  fire  or  mili- 
tary company  organized  under  the  laws  of  this  state;  but  no  article  or  speeles 
of  property  mentioned  in  this  section  shall  be  exempt  from  execution  Issued  upon 
a  Judgment  recovered  for  its  price  or  upon  a  mortgage  thereon.     Tenth.  The  earn- 
ings of  the  Judgment  debtor  for  his  personal  services  rendered  at  any  time  within 
thirty  days  next  preceding  the  levy  of  execution  or  levy  of  attachment,   when 
it  shall  be  made  to  appear  by  the  debtor's  affidavit  or  otherwise  that  such  earn- 
ings are  necessary  for  the  use  of  his  family  residing  in  this  state,  supported  wholly 
or  part  by  his  labor."     Subsequently  to  the  enactment  of  the  Code  of  Civil  Pro- 
eedure  on  March  11,  1872,  Practice  Act,  f  219,  was  amended  at  the  same  aeasion 
of  the  legislature,  by  an  act  approved  April  1,  1872   (Stats.  1871-72,  p.  864). 
(1)  in  the  introductory  paragraph,  omitting  the  word  "specially";  <2)  in  aubd. 
1,  changing  "one"  to  "two,"  before  "hundred";   (8)  in  subd.  2,  (a)  adding  "one 
sewing-machine"  after  "including,"    (b)   changing  "stoves,  stovepipe"  to  "8tOT«. 
pipes,"    (c)   changing  "one  month"  to  "three  months,"  and  (d)   adding,  at  and 
of  subdivision,  the  words  "and  two  cows  and  their  sucking  calves  and  food  for 
such  cows  for  one  month";  (4)  in  subd.  8,  (a)  adding,  after  "calves,"  the  words 
"five  head  of  hogs,  two  doxen  domestic  fowls,"    (b)   changing  "oows  or  mulaa" 
to   "mules,   cows,   hogs,   or  fowls,"   and    (e)    omitting   the   comma   after   "aeed" 
(seed  grain);    (5)   in  subd.  4,    (a)    adding  "The"  as  first  word  of  subdivision, 
(b)   adding,   after  "his  trade,"  the  words  "the  notarial  seal  and  recorda  of  a 
notary  public,"    (c)    changing  "chest"   to   "chests"   before  "of  a  surgeon,"    (d) 
changing  "and"   to   "or"   before  "dentist."    (e)    adding,  at  end,  after  "gospal." 
the  words  "editors,  school  teachers,   and  professors  of.  music,  also  the  muaieal 
instruments  of  a  professor  of  music";   (6)  in  subd.  6,  (a)  changing  "for"  to  "in" 
before  "any  whim,"  and  (b)  adding,  at  end,  after  "gear,"  the  words  "and,  nlao. 
his  mining  claim  actually  worked  by  him,  not  exceeding  in  valne  the  sum  of  one 
thousand  dollars":    (7)    in  subd.   8,  adding,  at  end,  after  "person,"   the  worda 
"and  one  shot  or  rifle  gnn";  (8)  in  subd.  0,  (a)  omitting  "parks"  after  "aquarea" 
and  "the"  before  "fire,"  and   (b)   changing  "shall  be"  to  "is"  before  "exempt": 
(9)  in  subd.  10,   (a)  omitting  "of*  before  "execution,"   (b)  changing  "ahall  be 
made  to  appear"  to  "appears,"  and  (c)  adding  "in"  before  "part";   (10)  adding 
subd.  11,  "Eleventh.  The  shares  held  by  a  member  of  a  homestead  association, 
duly  incorporated,  not  exceeding  in  value  one  thousand  dollars,  if  the  porson 
holding  the  shares  is  not  the  owner  of  a  homestead  under  the  laws  of  this  state ; 
all  the  nautical  instruments  and  wearing-apparel  of  any  matfter,  officer,  or   soa- 
man  on  any  steamer  or  other  vessel."     When  enacted  in  1872,  5  690  read:   **Tba 
following  property  is  exempt  from  execution,  except  as  herein  otherwise  apecially 
provided:   1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two  hundred   dol- 
lars, belonging  to  the  Judgment  debtor;  2.  Necessary  househald,  table,  and  kitchen 
furniture  belonging  to  the  Judgment  debtor,  including  one  sewing-machine  and  oiio 
piano,   in  actual  use  in  a  family,  or  belonging  to  a  woman;   stoves,   atovepipo, 
and  stove  furniture,  wearing-apparel,  beds,  bedding,  and  bedsteads,  and  proviaionn, 
actually  provided  for  individual  or  family  use,  sufficient  for  one  month;   8.  Tho 
farming  utensils  or  implements  of  husbandry  of  the  judgment  debtor;   alao,  two 
oxen,  or  two  horses,  or  two  mules,  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month;  also,  all  aeed  grain  or  Tagatnblon 
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ftctuslly  provided,  reteryed.  or  on  hand  for  the  pnrpoM  of  planting  or  lowing 
at  anj  time  within  tho  entuing  six  montha.  not  ezeaoding  in  vahia  tha  mm 
of  two  hundred  dollars;  4.  Tools  or  implements  of  a  mechanic  or  artisan  neees* 
sary  to  carry  on  his  trade;  the  notarial  seal  and  records  of  a  notary  public; 
the  instruments  and  chest  of  a  surgeon,  physician,  suryeyor,  and  dentist,  neces- 
sary to  the  exercise  of  their  profession,  with  their  scientific  and  professional 
librariea;  the  law  professional  libraries  and  office  furniture  of  attorneys,  eoun- 
aelors,  and  judges,  and  the  libraries  of  ministers  of  the  gospel;  6.  The  cabin 
or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of  five  hundred  dollars; 
also,  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  implements, 
and  appliances  necessary  for  carrying  on  any  kind  of  mining  operations,  not 
exceeding  in  Talue  the  aggregate  sum  of  fire  hundred  dollars;  and  two  horses, 
mules,  or  oxen,  with  their  harness;  and  food  for  such  horses,  mules,  or  oxen  for  one 
month,  when  necessary  to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or 
hoiating  gear;  6.  Two  oxen,  two  horses,  or  two  mules,  and  their  harness;  and 
one  cart  or  wagon,  one  dray  or  truck,  one  coup^,  one  hack  or  carriage  for  one 
or  two  horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster, 
peddler,  hackman,  teamster,  or  other  laborer  habitually  earns  his  living;  and 
one  horse,  with  Tchicle  and  harness,  or  other  equipments,  used  by  a  physician, 
surgeon,  or  minister  of  the  gospel,  in  making  his  professional  risits,  with  food 
for  such  oxen,  horses,  or  mules  for  one  month;  7.  Four  cows  with  their  suck- 
ing eaWea,  and  four  hogs,  with  their  sucking  pigs;  8.  Poultry  not  exceeding  in 
Talue  fifty  dollars;  9.  The  earnings  of  the  judgment  debtor  for  his  personal  ser- 
▼icea,  rendered  at  any  time  within  thirty  days  next  preceding  the  levy  of  exe- 
cution, or  levy  of  attachment,  when  it  appears,  by  the  debtor's  affidavit  or  other- 
wise, thm,t  such  earnings  are  necessary  for  the  use  of  his  family,  residing  in  this 
stata,  supported  wholly  or  in  part  by  hie  labor;  10.  The  shares  held  by  a  mem- 
ber of  a  homestead  association  duly  incorporated,  not  exceeding  in  value  one 
thouaand  dollars — ^if  the  person  holding  the  share  is  not  the  owner  of  a  home- 
stead under  the  laws  of  this  state;  11.  All  moneys,  benefits,  privileges,  or 
immunities  accruing,  or  in  any  manner  growing  out  of  any  life  insurance  on  the 
life  of  the  debtor,  made  in  any  company  incorporated  under  the  laws  of  this 
state,  if  the  annual  premiums  paid  do  not  exceed  five  hundred  dollars;  12.  All 
•  fire-engines,  hooka  and  ladders,  with  the  carts,  trucks,  and  ferriages,  hose, 
buckets,  implements,  and  apparatus  thereto  appertaining,  and  all  furniture  and 
uniforma  of  any  fire  company  or  department  organized  under  any  law  of  this 
state;  18.  All  arms,  uniforms,  and  accouterments  required  by  law  to  be  kept 
by  any  person;  14.  All  court-houses.  Jails,  public  offices  and  buildings,  lots. 
grounda,  and  personal  property,  the  fixtures,  furniture,  books,  papers,  and  ap- 
purtenances belonging  and  pertaining  to  the  court-house,  jail,  and  public  of- 
ficea  belonging  to  any  county  of  this  state;  and  all  cemeteries,  public  squares, 
parks,  and  places,  public  buildings,  town  halls,  markets,  buildings  for  the  use 
of  fire  departmenta  and  military  organisations,  and  the  lots  and  grounds  thereto 
belonging  and  appertaining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament,  or  public  use.  or  for 
tha  use  of  any  fire  or  military  company  organized  under  the  laws  of  this  state; 
but  no  article  or  species  of  property  mentioned  in  this  section  is  exempt  from 
execution  issued  upon  a  judgment  recovered  for  its  price,  or  upon  a  mortgage 
thereon."  2.  Amended  by  Code  Amdts.  1876-76,  p.  94,  (1)  in  subd.  2,  (a) 
omitting  "and  one  piano,  in  actual  use  in  a  family,  or  belonging  to  a  woman," 
(b)  changing  "stovepipe"  to  "stovepipes,"  (c)  omitting  "and"  before  "pro- 
Tisions,"  (d)  changing  "one  month"  to  "three  months,"  and  (e)  adding  at  end, 
after  "three  months,"  the  words  "and  three  cows  and  their  sucking  calves,  four 
hogs  with  their  sucking  pigs,  and  food  for  such  cows  and  hogs  for  one  month" 
(a  transposition  and  amendment  of  subd.  7;  q.v.,  infra);  (2)  in  subd.  8.  adding 
a  oomma  after  "seed"    (seed,  grain);    (8)  in  subd.  4,   (a)   adding  "The"  before 
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"tooli,*'  as  first  word,  (b)  ehanging  "and  reoordi"  to  "reeordi  and  oflee  fur- 
niture" before  "of  •  notary/'  (e)  changing  "and"  to  "or"  before  "denUst,*' 
and  (d)  changing  laat  part  of  snbdiTision,  beginning  'Vith  their  aeientifte,"  to 
read«  "with  their  professional  libraries  and  necessary  office  fomitnre;  tha  pro- 
fessional libraries  of  attorneys,  Judges,  ministers  of  the  gospel,  editors,  school 
teachers,  and  mnsio  teachers,  and  their  necessary  office  furniture;  also,  tb* 
musical  instruments  of  music  teachers  actually  used  by  them  in  giving  instme- 
tions";  (4)  in  subd.  6,  (a)  omitting  "kind  of  before  "mining  operations,"  and 
(b)  adding  at  end,  after  "hoisting  gear,"  the  words  "and,  also,  hit  mining 
claim,  actually  worked  by  him,  not  exceeding  in  Taluo  the  sum  of  one  thou- 
sand dollars";  (5)  in  subd.  6,  transposing  words  "Two  oxen,  two  horses"  (Two 
horses,  two  oxen);  (6)  in  subd.  7,  (a)  amending  and  transposing  subject-matter 
to  end  of  subd.  2  (q.T.,  ante),  and  (b)  transposing  subject-matter  of  subd.  8 
to  this  subdivision  and  changing  "fifty"  to  "twenty-five";  (7)  subd.  9  ronnm^ 
bered  subd.  8,  (a)  omitting  "levy  of  before  "attachment,"  (h)  ehangin^ 
"wholly"  to  "in  whole."  and  (e)  adding  at  end,  after  "labor,"  the  words  "but 
where  debts  are  incurred  by  any  such  person,  or  his  wife  or  family,  for  tho 
common  necessaries  of  life,  the  one  half  of  such  earnings  above  mentioned  aro, 
nevertheless,  subject  to  execution,  garnishment,  or  attachment  to  satisfy  debts 
so  incurred";  (8)  subd.  10  renumbered  subd.  0,  (a)  changing  "sharo"  to 
"shares"  after  "holding  the,"  and  (b)  adding  at  end,  after  "state,"  a  new  sen- 
tence (subd.  12  of  present  section),  "All  the  nautical  instruments  and  wearing- 
apparel  of  any  master,  officer,  or  seaman  of  any  steamer  or  other  vessel";  (9) 
subd.  11  renumbered  subd.  10;  (10)  subd.  12  renumbered  subd.  11;  (11)  subd. 
13  renumbered  subd.  12,  adding  at  end,  after  "any  person,"  the  words  "and  also 
one  gun,  to  be  selected  by  the  debtor"  (thus  making  this  subdivision  the  pres- 
ent subd.  14);  (12)  subd.  14  renumbered  subd.  18,  (a)  omitting  "court-house" 
before  "jail,"  (b)  adding  "or  to  any  city  and  county"  after  "county,"  (o)  omit- 
ting, after  "this  state,"  the  word  "but,"  (d)'  beginning  a  new  ssntenee  with 
the  words  "No  article,"  and  adding  "however"  after  these  words,  and  (s)  add- 
ing in  last  line,  before  "a  mortgage  thereon,"  the  words  "a  Judgment  of  fore- 
closure of;  subd.  18  then  ending  the  section.  3.  Amended  by  Oode  Amdts. 
1877-78.  p.  101,  (1)  in  subd.  2,  (a)  omitting  "stove"  before  "furniture,"  and 
(b)  adding,  after  "bedsteads,"  the  words  "hanging  pictures,  oil-paintings,  and 
drawings  drawn  or  painted  by  any  member  of  the  family,  and  family  portraits  and 
their  necessary  frames";  (2)  in  subd.  8,  adding  at  end,  after  "dollars,"  the  words 
"and  seventy-five  beehives,  and  one  horse  and  vehicle  belonging  to  any  person  who 
is  maimed  or  crippled,  and  the  same  is  necessary  in  his  business";  (8)  ia  subd. 
4.  adding  at  end,  after  "instructions,"  the  words  "and  all  the  indezss,  ab- 
stracts, books,  papers,  maps,  and  office  furniture  of  a  searcher  of  records,  neeos- 
sary  to  be  used  in  his  profession";  (4)  in  subd.  6,  (a)  adding  "constable"  after 
"surgeon,"  and  (b)  changing  the  words  "in  making  his  professional  visits"  te 
"in  the  legitimate  practice  of  his  profession  or  business";  (6)  in  subd.  10  (origi- 
nal code  subd.  11),  omitting,  after  "of  the  debtor,"  the  words  "made  In  any 
company  incorporated  under  the  laws  of  this  state";  (6)  in  subd.  18,  making 
a  new  paragraph  of  the  sentence  beginning  "No  article."  4.  Amended  by  State. 
1887,  p.  09,  (1)  adding  subd.  7,  which  read  same  as  at  present,  except  that  it 
had  the  word  "a"  instead  of  "his"  before  "livelihood";  (2)  subd.  7  renumberrd 
subd.  8  (its  original  code  number);  (8)  subd.  8  renumbered  subd.  9  (its  origi- 
nal code  number),  changing  "debtor's"  to  "debtors'";  (4)  subds.  9  and  10  re- 
numbered subds.  10  and  11,  respectively  (their  original  code  numbers);  (5)  subd. 
11  renumbered  subd.  12  (its  original  code  number),  changing  "law"  to  "laws" 
(sic);  (6)  subd.  12  renumbered  subd.  13  (its  original  code  number);  (7)  subd. 
18  renumbered  subd.  14  (its  original  code  number),  (a)  omitting  (sic)  "any" 
before  "fire  or  military,"  and  (b)  adding  to  end  of  section,  as  a  sentenee,  the 
paragraph  beginning  "No  article"  (a  retrogression).     6.  Amended  by  Stata.  1897, 
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p.  180,  (1)  In  nibd.  3,  (•)  elunffinff  "'■tOTM"  to  "stOTe,"  (b)  omitting  the 
«omm»  »ftar  "stovepipes'*  (stoTepipei  and  furniture),  and  <e)  adding  at  end, 
after  "one  month,"  the  words  "also,  one  piano,  one  shotgun,  and  one  rifle";  (2) 
in  anbd.  8,  adding,  after  "debtor,"  the  words  "not  exceeding  in  yalue  the  sum 
•f  one  thousand  dollars";  (3)  in  subd.  4,  adding  at  end,  after  "his  profession," 
the  last  two  diTisions  of  the  subdlTision,  beginning  "also,  the  typewriters,"  which 
read  aa  at  present,  except  that  the  last  diyision  had  the  word  "its"  instead  of 
"the"  before  "owner  for  the";  (4)  adding  subd.  9,  reading,  "Seamen  and  sea- 
going flshermen's  wages  and  earnings,  not  exceeding  one  hundred  dollars";  (6) 
aubd.  9  (original  code  number)  renumbered  subd.  10,  (a)  restoring  "debtors'  " 
to  "debtor^s,"  and  (b)  adding,  after  "necessaries  of  life,"  the  words  "or  have 
b«ea  incurred  at  a  time  when  the  debtor  had  no  family,  residing  in  this  state, 
supported  in  whole  or  in  part  by  his  labor,"  this  subdivision  then  reading  as 
at  present,  except  that  It  had  the  word  "are"  instead  of  "is"  before  "never- 
theless";  (6)  subds.  10,  11,  12,  and  18  (original  code  numbers)  renumbered 
sabds.  11,  12,  18,  and  14,  respectively;  (7)  subd.  14  (original  code  number)  re* 
numbered  subd.  15,  (a)  restoring  the  word  "any"  before  "fire  or  military," 
(b)  adding  subd.  16,  reading,  "All  material  purchased  in  good  faith  for  use  in 
the  construction,  alteration,  or  repair  of  any  building,  mining  claim,  or  other 
improvement,  as  long  as  in  good  faith  the  same  is  about  to  be  applied  to  the 
eonstruction,  alteration,  or  repair  of  such  building,  mining  claim,  or  other  Im* 
provement,"  and  (c)  making  a  paragraph  of  the  sentence  beginning  "No  article" 
(a  restoration).  6.  Amended  by  Stats.  1899,  p.  19,  (1)  adding  as  a  flush  para- 
graph italic  heading,  the  words  "What  exempt  from  execution";  (2)  In  subd.  2, 
omitting,  in  first  line,  the  comma  after  "table"  (table  and  kitchen  furniture); 
(8)  in  subd.  14  (original  subd.  18),  changing  "All  arms,  uniforms,  and  accouter- 
raenta"  to  "All  uniforms,  arms,  accouterments" ;  (4)  adding  subd.  17,  reading 
the  same  as  at  present,  down  to  the  words  "engines,  etc.,"  but  having,  after 
these  words,  "to  the  value  of  one  thousand  dollars."  7.  Amended  by  Stats.  1901, 
p.  21,  becoming  a  law,  under  constitutional  provision,  without  governor's  approval, 
the  amendments  being  those  of  Stats.  1903  (q.v.,  infra),  except  that  (1)  in  subd. 

4,  it  had  the  pronoun'  "his"  instead  of  "their"  before  "profession"  and  before 
"professional."  and  "library"  instead  of  "libraries";  (2)  in  subd.  18,  it  had 
the  word  "any"  instead  of  "the"  before  "laws."  8.  Amendment  by  Stats. 
1901,  p.  153;  unconstitutional:  Bee  note,  S  6,  ante.  9.  Amended  by  Stats.  1908, 
p.  114,  (1)  omitting  the  italic  head  added  In  1899;  (2)  in  subd.  2,  (a)  add- 
ing "and  fuel"  after  "provisions,"  and  (b)  changing  "sucking"  to  "suckling."  in 
botb  instances  (the  subdivision  then  reading  aa  at  present);  (8)  in  subd.  8, 
(a)  substituting  "buggy  and  two  wagons"  for  "wagon,"  and  (b)  omitting 
''and"  before  "one  horse";  (4)  in  subd.  4,  adding  the  words  "including  one  safe 
and  one  typewriter"   (the  subdivision  then  reading  as  at  present);   (5)  in  subd. 

5,  changing  the  word  "in"  to  "on"  before  "any  whim";  (6)  in  subd.  7,  chan- 
ging "a"  to  "his"  before  "livelihood"  (the  subdivision  then  reading  as  at  pres- 
ent); (7)  in  subd.  8,  changing  "twenty-five"  to  "seventy-five"  (the  present 
reading  of  the  subdivision);  (8)  changing  subd.  9  (which  was  added  in  1897) 
to  read  as  at  present;  (9)  in  subd.  10  (original  code  subd.  9),  changing  "are" 
to  "is"  before  ''nevertheless"  (the  present  reading  of  the  subdivision);  (10) 
in  subd.  11  (original  code  subd.  10),  making  a  new  subdivision  (subd.  12)  of 
the  sentence  beginning  ''All  the  nautical,"  which  was  added  in  1875-76,  the 
phraseology  of  which  has  never  been  changed;  (11)  subd.  12  (original  code 
subd.  11)  renumbered  subd.  18,  and  changed  to  read  as  at  present  (see  infra, 
noto  to  subd.  18);  (12)  in  subd.  18  (original  code  subd.  12),  the  word  "any" 
cfaanged  to  "the"  before  "laws";  (18)  in  subd.  14  (original  code  subd.  18), 
changing  words  "All  uniforms,  arms,  accouterments"  to  read  as  at  present;  (14) 
in  subd.  15  (original  code  subd.  14),  omitting,  after  "county,"  the  words  "or 
to  any  city  and  county";    (15)   in  subd.  16   (added  in  1897),  adding,  in  first 
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line,  "^ot  exoeedinf  one  thonsand  dollan  in  Tftlue";  (16)  in  enbd.  17  (added 
in  1897),  changing  the  phraseology  after  "engines,  etc.,"  to  read  as  at  present; 
(17)  adding  snbd.  18,  an  amendment  of  original  code  subd.  11,  reading  as  at 
present  (see  supra,  note  to  snbd.  12);  (18)  adding  subd.  19,  which  read  as 
at  present;  (19)  adding  "or  other  lien"  in  last  line  of  final  paragraph,  asaking 
this  paragraph  read  as  at  present.  9.  Amended  by  Stats.  1907,  p.  882,  (1)  in 
introductory  paragraph,  adding  "or  attachment";  (2)  In  subd.  3,  omitting  the 
comma  after  "seed"  (seed  grain);  (8)  in  snbd.  6,  (a)  omitting  a  eommA  af- 
ter "mining  operations"  (mining  operations  not  exceeding  in  Talue,  etc.),  and 
(b)  omitting  a  comma  (sic)  after  "car"  (car  pump) ;  (4)  in  subd.  18,  omitting 
a  comma  (sic)  after  "hose"  (hose  buckets);  (6)  in  subd.  15,  (a)  omitting  the 
words  "and  pertaining**  before  "to  the  jaiV'  and  (b)  adding  "and  appertain- 
ing" before  "to  any  county";    (6)  adding  subd.  20. 

Citations.  Oal.  62/400.  406;  64/291;  72/244;  77/195,  404;  99/208;  102/ 
586;  122/489;  (subd.  2)  140/628;  (subd.  8)  65/507;  67/400;  71/77;  119/42; 
121/588;  122/436;  (subd.  4)  87/293;  (subd.  5)  98/479;  (subd.  6)  72/244; 
88/196;  91/276;  (subd.  10)  75/249;  142/195;  (subd.  11)  128/401;  (subd. 
12)  121/854;  122/97;  (subd.  18)  90/546;  (subd.  18)  145/778.  App.  2/282. 
487.  490;  3/655;  (subd.  8)  2/490.  Prae.  Act:  Oal.  (S  219)  84/805;  88/868; 
71/78;    (subd.  8)  77/195;    (subd. 6)   77/195. 

Building  and  loan  corporation.  Exemption  of  ihares  of,  from  tzacatioB: 
See  Civ.  Code,  S  648. 

Contract,  mntaal-assessment.  Exemption  from  execatlon  of  monayi  arlaiBC 
from:  See  Oiv.  Code.  §  453k. 

Homestead.  Liability  of,  to  execution  for  debta:  See  CIt.  0>de,  SS  1240. 
1241. 

Homestead  property.  Exemption  of  proceeds  arising  from  lale  of:  See  Cir. 
Code,  1 1257. 

Writ»  how  executed. 

§691.  The  sheriff  must  execute  the  writ  against  the  property  of  the 
judgment  debtor,  by  levying  on  a  sufficient  amount  of  property,  if  there 
be  sufficient;  collecting  or  selling  the  things  in  action,  and  selling  the 
other  property,  and  paying  to  the  plaintiff  or  his  attorney  so  much  of 
the  proceeds  as  will  satisfy  the  judgment.  Any  excess  in  the  proceeds 
over  the  judgment  and  accruing  costs  must  be  returned  to  the  judgment 
debtor,  unless  otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor  than  is  sufficient  to 
satisfy  the  judgment  and  accruing  costs  within  the  view  of  the  sheriff, 
he  must  levy  only  on  such  part  of  the  property  as  the  judgment  debtor 
may  indicate,  if  the  property  indicated  be  amply  sufficient  to  satisfy 
the  judgment  and  costs. 

Legislation  f  691.  1.  Enacted  March  11, 1872;  based  on  Praetiee  Aet,  f  220, 
which,  down  to  tlie  words  "saCisfy  the  judgment."  read  the  same  as  at  present, 
except  that,  in  the  first  line,  it  had  the  word  "shall"  instead  of  "must";  after 
"satisfy  the  judgment,"  the  section  read:  "or  depositing  the  amount  with  the 
elerk  of  the  court ;  any  excess  in  the  proceede  over  the  judgment  and  the  sheriiTs 
fees  shall  be  returned  to  the  judgment  debtor.  When  there  is  more  property 
of  the  judgment  debtor  than  is  sufficient  to  satisfy  the  judgment  and  the  sheriff's 
fees,  within  the  view  of  the  sheriff,  he  shall  levy  only  on  such  part  of  the 
property  as  the  judgment  debtor  may  indicate:  Proyided,  That  the  judgment 
debtor  be  present  at,  and  indicate  at  the  time  of  the  levy,  such  part;  and  pro> 
Tided,  that  the  property  indicated  be  amply  sufficient  to  satisfy  such  judgment 
and   fees."     When  fi  691   was   enacted  in   1872,    (1)    in   first  line,    "shaU"   was 
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dumfed  to  "mnit";  (2)  th«  words  "or  depodtinf  the  amoiint  with  tbo  elork 
•f  the  eonrt"  were  omitted;  (8)  the  word  "ehall"  wee  changed  to  "must/*  be- 
fore "be  returned"  and  before  "leyy";  and  (4)  the  proTiso  was  omitted.  2. 
Amended  by  Code  Amdta.  1878-74,  p.  821. 

Cltatioiia.  Cal.  58/455;  108/287;  119/194,  195;  181/690.  Prae.  Aet:  Cal. 
<§220)    7/204;   18/22;   84/87. 

Jnatlllcation  of  aherlif :  See  Pol.  Code,  I  4168. 

Sheriff  muit  execute  writ:  Pol.  Code,  I  4161. 

Healed  of  sheriff  to  levy  or  selL     LiabUlty:  See  Pol.  Code,  8  4161. 

Dlrectlooa  to  sheriff.     Bffeet  of:  See  Pol.  Code,  (4166. 

SelUnc  property:  Post,   i§  692  et  seq. 

PaylBC  orer  proceeds:  Pol.  Code,  IS  4162,  4167. 

Debts.     Psyment  of,  to  sheriff:  Ante,  9  544;  post,  |  716. 

Kotlod  of  sale  under  axeciitloii,  how  glvwi. 

§692.  Before  the  sale  of  property  on  execution,  notice  thereof  mnst 
be  given  as  follows: 

1.  In  ease  of  perishable  property:  by  posting  written  notice  of  the 
time  and  place  of  sale  in  three  public  places  of  the  township  or  city 
where  the  sale  is  to  take  place,  for  such  time  as  may  be  reasonable,  con- 
sidering the  character  and  condition  of  the  property. 

2.  In  case  of  other  personal  property:  by  posting  a  similar  notice  in 
three  public  places  in  the  township  or  city  where  the  sale  is  to  taice 
place,  for  not  less  than  five  days  nor  more  th*an  ten  days. 

3.  In  case  of  real  property:  by  posting  a  similar  notice^  particularly 
describing  the  property,  for  twenty  days,  in  three  public  places  of  the 
township  or  city  where  the  property  is  situated,  and  also  where  the 
property  is  to  be  sold,  and  publishing  a  copy  thereof,  once  a  week  for 
the  same  period,  in  some  newspaper  of  general  circulation,  printed  and 
published  in  the  city  or  township,  in  which  the  property  is  situated,  if 
there  be  one,  or,  in  case  no  newspaper  of  general  circulation  be  printed 
and  published  in  the  city  or  township,  in  some  newspaper  of  general  cir- 
culation, printed  and  published  in  the  county. 

4.  When  the  judgment  under  which  the  property  is  to  be  sold  is  made 
payable  in  a  specified  kind  of  money  or  currency,  the  several  notices 
required  by  this  section  must  state  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale,  which  must  be  the  same  as  that 
specified  in  the  judgment. 

Legislation  ft  692.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  221, 
as  amended  by  Stats.  1868,  p.  689.  When  S  692  was  enacted  in  1872,  (1)  in 
the  introductory  paragraph,  the  word  "shall"  was  changed  to  "must";  (2)  in 
onbd.  1,  the  word  "a"  was  omitted  after  "for  such";  (3)  in  subd.  4,  the  word 
"ahall"  was  changed  to  "must,"  in  both  instances.  2.  Amended  by  Code  Amdts. 
1873-74,  p.  822,  (1)  in  subd.  2,  (a)  inserting  the  word  "for"  before  "not  less." 
and  (b)  omitting  the  word  "successively"  after  "ten  days";  (2)  in  subd.  3, 
(a)  omitting  the  word  "successirely"  after  "twenty  days,"  and  (b)  changing 
the  word  "when"  to  "where,"  subd.  8  then  ending  with  the  words  "same  period, 
in  some  newspaper  published  in  the  county,  if  there  be  one."  8.  Amended  by 
Stats.  1907,  p.  980,  (1)  adding,  in  subd.  2,  the  ward  "days"  after  "five,"  and 
(2)  in  subd.  8,  changing  the  subdivision  to  read  as  at  present,  after  the  words 
"aame  period,  in  some  newspaper." 
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Oltfttloiui.     C»l.  68/618;   100/215,   216,  219;   101/204;    110/107;    (nbd.  1) 

161/72;  (labd.  8)  119/194. 
^   Sato  of  vesseU.     Notice  of:  Poit,  SS  824,  827. 
Sale  wlthont  notice:  Post,  §  693. 

Ferisbabto  property.     Sale  under  attaclunent:  Ante,  S  547. 
Speciiled  kind  of  money:  Ante,  §  682,  lubd.  4. 

Selling  without  notice  wliat  penalty  attached. 

§693.  An  officer  selling  without  the  notice  prescribed  bj  the  last 
section  forfeits  five  hundred  dollars  to  the  aggrieved  party,  in  addition 
to  his  actual  damages;  and  a  person  willfully  taking  down  or  defacing 
the  notice  posted,  if  done  before  the  sale  or  the  satisfaction  of  the 
judgment  (if  the  judgment  be  satisfied  before  sale)^  forfeits  five  hun- 
dred dollars. 

ZieglBlation  S  693.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  233, 
which  had  the  words  "shall  forfeit"  instead  of  "forfeits,"  in  both  insUnees. 

CiUtions.  Cal.  63/618,  619;  100/215,  219;  101/204;  186/8.  Prae.  Aet: 
Oal.  (8  222)  8/289;  22/264. 

Sales,  how  conducted.  Neither  the  officer  condncting  it  nor  his  deputy 
to  be  a  purchaser.  Beal  and  personal  property,  how  sold.  Judgment 
debtor,  if  present,  may  direct  order  of  sale,  and  the  officer  Shall 
follow  his  directionB. 

§694.  All  sales  of  property  under  execution  must  be  made  at  auction, 
to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon.  After  sufficient  property  has  been  sold  to  satisfy 
the  execution,  no  more  can  be  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser,  or  be  interested  in  any 
purchase,  at  such  sale.  When  the  sale  is  of  personal  property,  capable  of 
manual  delivery,  it  must  be  within  view  of  those  who  attend  the  sale, 
and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest  price; 
and  when  the  sale  is  of  real  property,  consisting  of  several  known  lots 
or  parcels,  they  must  be  sold  separately;  or  when  a  portion  of  such  real 
property  is  claimed  by  a  third  person,  and  he  requires  it  to  be  eold 
separately,  such  portion  must  be  thus  sold.  The  judgment  debtor,  if 
present  at  the  sale,  may  also  direct  the  order  in  which  property,  real  or 
personal,  shall  be  sold,  when  such  property  consists  of  several  known  lots 
or  parcels,  or  of  articles  which  can  be  sold  to  advantage  separately,  and 
the  sheriff  must  follow  such  directions. 

Legislation  §  604.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  228). 
(1)  in  first  sentence,  (a)  changing  ''shall'*  to  "must,"  before  "be  made,"  and 
(b)  omitting  the  words  "and  shall  be  made,"  before  "between";  (2)  changing 
"shall"  to  "can,"  before  "be  sold"  and  before  "becume" ;  (3)  in  sentence  be- 
ginning "When  the  sale,"  (a)  changing  "shall"  to  "must"  before  "be  within," 
before  "be  sold,"  and  before  "be  thus,"  and  (b)  omitting  the  word  "and"  be- 
fore "consisting":   (4)  in  last  line,  changing  "shall  be  bound  to"  to  *'mn8t." 

CiUtions.  Cal.  51/558;  64/851;  57/9,  10;  58/455;  65/18;  86/828;  90/ 
186;  91/89;  113/562;  127/165;  129/164;  142/805;  149/567,  668.  Prae.  Act; 
Oal.  (8  223)   6/52;  21/58;  54/351. 

Auctioneer,  aheriff  at:  Pol.  Code.  8  829^, 
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If  purchaser  refuses  to  pay  pnrebase-meney,  what  proceedings. 

§605.  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for  prop- 
erty struck  off  to  him  at  a  sale  under  execution,  the  officer  may  again 
sell  the  property  at  any  time  to  the  highest  bidder,  and  if  any  loss  be 
occasioned  thereby,  the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  competent  jurisdiction. 

XtegiBlatlon  §  696.  1.  Enacted  Mareh  11,  1872 ;  based  on  Practice  Act,  S  224. 
which,  after  the  words  "with  costs,"  read:  "by  motion,  upon  previous  no- 
tiee  of  five  days  before  any  court,  or  before  any  justice  of  the  peace,  if  the  same 
■hall  not  exceed  his  jurisdiction."  When  enacted  in  1872,  in  last  line,  the  word 
"shall"  was  changed  to  "does."     2.  Amended  by  Code  Amdts.  1878-74,  p.  823. 

Citations.  Oal.  181/687,  697,  702.  Prao.  Act:  Oal.  (5  224)  8/26;  9/94; 
32/512. 

Officer  may  refuse  sach  pnrchasez's  subsequent  bid. 

§696w  When  a  purchaser  refuses  to  pay,  the  officer  may,  In  his  dis- 
cretion, thereafter  reject  any  subsequent  bid  of  such  person. 

Iieglalatton  |  696.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  225, 
which  read:  "Such  court  or  justice  shall  proceed  in  a  summary  manner  and  gi^t 
judgment,  and  issue  execution  therefor  forthwith,  but  the  defendant  may  claim 
ft  jury.  And  the  same  proceedings  may  be  had  against  any  subsequent  purchaser 
who  shall  refuse  to  pay,  and  the  officer  may,  in  his  discretion,  thereafter  reject 
the  bid  of  any  person  so  refusing."  When  S  696  was  enacted  in  1872,  (1)  the 
words  "or  Justice  shall"  were  changed  to  "of  justice  must,"  and  (2)  the  words 
"ahall  refuse"  were  changed  to  "refuses."  2.  Amended  by  Code  Amdts.  1878- 
74,  p.  828. 

These  two  sections  not  to  make  officer  liable  beyond  a  certain  amount. 

§697.  The  two  preceding  sections  must  not  be  construed  to  make  the 
officer  liable  for  any  more  than  the  amount  bid  by  the  second  or  subse- 
quent purchaser,  and  the  amount  collected  from  the  purchaser  refusing 
to  pay. 

Legislfttlon  §697.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  226, 
which  had  the  word  "shall"  instead  of  "must." 

Personal  property  not  capable  of  manual  delivery,  how  delivered  to  pur- 
chaser. 

§  698.  When  the  purchaser  of  any  personal  property  capable  of  man- 
ual delivery  pays  the  purchase-money,  the  officer  making  the  sale  must 
deliver  to  the  purchaser  the  property,  and,  if  desired,  execute  and  deliver 
to  him  a  certificate  of  the  sale.  Such  certificate  conveys  to  the  purchaser 
all  the  right  which  the  debtor  had  in  such  property  on  the  day  the  exe- 
cution or  attachment  was  levied. 

Legislation  §  698.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  227), 
(1)  changing  "shall  pay"  to  "pays";  (2)  changing  "shall"  to  "must,"  before 
"deliTcr";  (3)  omitting  "shall"  before  "execute";  (4)  omitting  "and  payment" 
after  "sale,"  at  end  of  first  sentence;  (5)  changing  "shall  convey"  to  "conveys"; 
(6)  omitting  "title,  and  interest,"  after  "right";  (7)  omitting  "and  to"  before 
"auefa  property";  and  (8)  adding  "or  attachment,"  in  last  line. 
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OltatloM.  CsM28/816;  181/11.  App.  2/172.  Prme.  Act:  Ori.  (laST) 
18/22. 

0«rtilleftU  of  ula:  8««  poat,  I  699. 

Personal  property  not  capable  of  manoal  delivery,  how  sold  and  dellTexed. 
§699.  When  the  purchaser  of  any  personal  property  not  capable  of 
manual  delivery  pays  the  purchase-money,  the  officer  making  the  sale 
must  execute  and  deliver  to  the  purchaser  a  certificate  of  sale.  Sueli 
certificate  conveys  to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment  was  levied. 

Legislation  9  699.  Enacted  March  11,  1872  (haaed  on  Practice  Act,  I  228), 
(1)  changing  "aball  pay"  to  "paya'*;  (2)  changing  "ahall"  to  "maat"  before 
"execute";  (8)  omitting  "and  payment"  after  ''certificate  of  aale";  (4)  chan- 
ging "ahall  oonTey"to  "conyeya";  (5)  omitting  "title  and  intereat"  »f ter  "risht** ; 
(6)  omitting  "and  to"  after  "had  in";  (7)  adding  "or  atUehment"  in  Usi  line. 

Oitationi.     Prac.  Act:  Cal.  (8  228)  18/22;  84/87. 

Attachment.    Perionalty  not  capable  of  manual  delivery:  Ante,  8  542. 

Sale  of  real  property.    What  purchaser  la  substitated  to  and  aoqniras. 

§700.  Upon  a  sale  of  real  property,  the  purchaser  is  substituted  to 
and  acquires  all  the  right,  title,  interest,  and  claim  of  the  judgment 
debtor  thereto  on  the  date  of  the  levy  or  the  execution  thereon,  where 
such  judgment  is  not  a  lien  upon  such  property;  if  the  judgment  is  a 
lien  upon  the  real  property  the  purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest,  and  claim  of  the  judgment  debtor  on  or  at 
any  time  after  the  day  such  judgment  became  a  lien  on  such  property; 
and  in  case  property,  real  or  personal,  has  been  attached  in  the  action, 
the  purchaser  is  substituted  to  and  acquires  all  the  right,  title,  interest 
and  claim  of  the  judgment  debtor  on  or  at  any  time  after  the  day  the 
attachment  was  levied  upon  such  property. 

Legislation  700.  1.  Enacted  March  11,1872;  baaed  on  Practice  Act,  8  229, 
as  amended  by  Stats.  1868,  p.  689,  which  read:  "Upon  a  sale  of  real  property, 
the  purchaser  ahall  be  aubstitnted  to  and  acquire  all  the  right,  title,  interest, 
and  claim,  of  the  Judgment  debtor  thereto;  and  when  the  estate  la  leaa  than  a 
leasehold  of  two  years [']  unexpired  term,  the  aale  shall  be  absolute.  In  all 
other  cases,  the  property  shall  be  subject  to  redemption,  at  provided  In  this 
chapter.  The  officer  shall  give  to  the  purchaser  a  certificate  of  sale  containing: 
First.  A  particular  description  of  the  real  property  sold.  Second.  The  price  bid 
for  each  distinct  lot  or  parcel.  Third.  The  whole  price  paid.  Fourth.  When 
aubjeet  to  redemption,  it  shall  be  ao  atated.  And  when  the  judgment,  under 
which  the  aale  has  been  made,  ia  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  shall  also  state  the  kind  of  money  or  currency  in  which 
aueh  redemption  may  be  made,  which  ahall  be  the  same  as  that  specified  in  the 
judgment.  A  duplicate  of  such  certificate  shall  be  filed  by  the  officer  in  the  office 
of  the  recorder  of  the  county."  When  8  700  was  enacted  in  1872,  (1)  In  first 
line,  "shall  be"  was  changed  to  "is";  (2)  "acquire"  waa  changed  to  "acquires"; 
(8)  the  words  "ahall  be"  were  changed  to  "ia"  before  "absolute"  and  before 
"subject";  (4)  in  the  rest  of  the  section  "shall"  waa  changed  to  "must,"  in  all 
instances;  (6)  a  new  paragraph  was  made,  beginning  with  the  worda  "And 
when";  and  (6)  in  the  new  paragraph  the  word  "state"  was  changed  to  "ahow.** 
2.  Amendment  by  Stats.  1901,  p.  156;  unconstitutional:  Bee  note,  8  6,  ante.  8. 
Amended  by  State.  1907,  p.  684;   the  oode  commiaaloner  aaying,  "The  present 
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1  700  of  the  Coda  of  OItII  Proeednre  li  iplit  Into  two  loetlont,  i  700  mnd  f  700ft. 
All  of  S  700  after  the  word  'thereto*  is  ftn  addition  thereto,  and  declares  the  ef- 
fect of  a  sale  of  real  property  under  execution,  and  that,  when  supported  by  a 
judgment  lien  or  the  Ibtj  of  a  writ,  the  title  of  the  holder  relates  back  to  the 
date  of  sueh  lien  or  loTy.  This  simply  codifies  the  present  law  on  the  subject 
under  the  decision  of  the  supreme  court.  The  part  of  the  section  omitted  is 
made  a  new  section  to  be  numbered  §  700a.*' 

Citattons.  Cal.  65/688.  684,  589,  542;  58/875;  75/560;  102/680;  116/280; 
117/75;  121/600;  122/518;  124/166;  128/20;  138/891,  892;  142/589;  148/ 
666.  App.  8/710.  Prae.  Act:  Oal.  ((220)  2/596;  4/148;  81/800;  81/817* 
818;    188/892. 

Bpodflad  kind  of  money:  Ante,  |  682,  subd.  4,  |  692. 

Oertlfieate,  xeeordlng:  Pol.  Oode,  I  4188. 

SkarilPa  deed,  and  what  passes  by  it:  Post,  |  708. 

Ininnetion  to  restimin  person  in  possession  ftoa  waste:  Post,  |  745.  Ba- 
eorery  of  damages  for  waste:  Post,  I  746. 

Wilt  of  assistanoe:  Post.  I  1210. 

When  sales  are  alMOlute.    What  certificaie  must  show. 

§700a.  Sales  of  personal  property,  and  of  real  property,  when  the 
estate  therein  is  less  than  a  leasehold  of  two  years'  unexpired  term,  are 
absolute.  In  all  other  eases  the  property  is  subject  to  redemption,  as 
provided  in  this  chapter.  The  officer  must  give  to  the  purchaser  a  cer- 
tificate of  sale,  and  file  a  duplicate  thereof  for  record  in  the  office  of  the 
county  recorder  of  the  county,  which  certificate  must  state  the  date  of 
the  judgment  under  which  the  sale  was  made  and  the  names  of  the 
parties  thereto,  and  contain: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  If  the  property  is  subject  to  redemption,  the  certificate  must  to 
declare,  and  if  the  redemption  can  be  effected  only  in  a  particular  kind 
of  money  or  currency,  that  fact  must  be  stated. 

Legislation  |700a.  1.  Addition  by  Btats.  1901,  p.  166:  unconstitutional: 
See  note,  9  5,  ante.  2.  Re-enactment  of  oode  commissioners'  unconstitutional  ad- 
dition, by  Stats.  1907,  p.  684;  the  code  commissioner  saying,  "The  only  thing  in 
thia  section  is  the  requirement  that  the  certificate  of  search  shall  include  a  state- 
ment of  the  date  of  the  Judgment  and  of  the  names  of  the  parties  thereto;  the 
remainder  of  the  change  simply  consists  in  recasting  into  more  concise  form 
what  is  clumsily  expressed  in  the  original  section*' ;  q.r..  Legislation  t  700,  ante. 

Oitattona.     App.  7/741. 

Real  property  so  sold,  by  whom  it  may  be  redeemed. 

§701.  Property  sold  subject  to  redemption,  as  provided  in  the  last 
section,  or  any  part  sold  separately,  may  be  redeemed  in  the  manner 
hereinafter  provided,  by  the  following  persons,  or  their  successors  in 
interest: 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or 
any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the  property 
■old,  or  on  some  share  or  part  thereof,  subsequent  to  that  on  which  the 


§702 
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property  was  lold.    The  perBons  mentioned  in  the  second  sabdiyisioB  of 

this  section  are,  in  this  chapter,  termed  redemptioners. 

Iiegltlatlon  §701.     Enacted  March  11,  1672;  re-onactmnni  of  PrMtiea  Aal; 
I  280. 

OltaUons.  Cal.  61/540;  55/175,  584,  586,  689;  60/160;  66/120,  121 
105/101,  102;  118/555;  117/76;  122/512;  188/891,  898;  (rabd.  1)  71/480 
97/51;  149/67,  58;  (lubd.  2)  124/281;  144/576.  App.  8/710.  Pra«.  Aoi 
Cal.   (§280)   4/148;   27/871;   81/800;   85/722;   87/185;   44/884;  47/81ff. 

BedempUon,  mode  of:  Poet,  88  702  «t  aeq. 

Judgment  creditor,  redemption  by:  Pott,  8  1506. 

Parties  entitled  to  redeem:  Ante,  88  846,  847. 

When  It  may  he  redeemed,  and  redemption-money. 

§702.  The  judgment  dehtor,  or  redemptioner,  may  redeem  the  prop> 
erty  from  the  purchaser  any  time  within  twelve  months  after  the  sale 
on  paying  the  purchaser  the  amount  of  his  purchase,  with  one  per  cent 
per  month  thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the  purchaser  may 
have  paid  thereon  after  purchase,  and  interest  on  such  amount.  And 
if  the  purchaser  be  also  a  creditor,  having  a  prior  lien  to  that  of  the 
redemptioner,  other  than  the  judgment  under  which  said  purchase  was 
made,  the  amount  of  such  lien  with  interest. 

Legislation  6  702.  l.  Enacted  March  11,  1872;  re-enactment  of  Praotiee 
Act,  8  281,  as  amended  by  Stats.  1860,  p.  802,  which  read:  "The  Judgment 
debtor  or  redemptioner,  may  redeem  the  property  from  the  parchaser  within  six 
months  after  the  sale,  on  paying  the  parchaser  the  amonnt  of  hit  pnrehaae,  with 
twelve  per  cent  thereon  in  addition,  together  with  the  amonnt  of  any  aasess- 
ment  or  taxes  which  the  parchaser  may  hare  paid  thereon  after  the  pnrehaae 
and  interest  on  such  amonnt;  and  if  the  purchaser  be  also  a  ereditor  having  a 
prior  lien  to  that  of  the  redemptioner  other  than  the  judgment  under  which  aneh 
purchase  was  made,  the  amount  of  such  lien  with  interest."  2.  Amended  by 
Code  Amdts.  1875-76,  p.  96,  (1)  adding  "any  time"  before  "within  six  months"; 
(2)  changing  "tweWe  per  cent"  to  "two  per  cent  per  month";  (8)  adding  "np 
to  the  time  of  redemption"  after  "in  addition";  and  (4)  omitting  word  "the" 
between  words  "after  purchase."  8.  Amended  by  Stats.  1895,  p.  225,  ehanging 
"two"  to  "one"  before  "per  cent."  4.  Amended  by  Stats.  1897,  p.  41,  (1) 
changing  "six"  to  "twelve"  before  "months  after  the  sale,"  and  (2)  dian- 
ging  the  word  "such"  to  "said"  before  "purchase  was  made." 

OitaUons.  Cal.  52/647;  55/584;  61/882;  66/121;  68/225;  100/458;  117/ 
74,  75;  126/417;  127/584;  188/518;  184/844;  187/667,  670;  188/898;  146/ 
628;  152/429,  481.  Prae.  Act:  Cal.  (8  281)  4/148;  9/118;  47/84,  85;  62/646, 
647,  648. 

When  Judgment  debtor  or  another  redemptioner  may  redeem. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner,  another  redemp- 
tioner may,  within  sixty  days  after  the  last  redemption,  again  redeem 
it  from  the  last  redemptioner  on  paying  the  sum  paid  on  such  last  re* 
demption,  with  two  per  cent  thereon  in  addition,  and  the  amount  of  any 
assessment  or  taxes  which  the  last  redemptioner  may  have  paid  thereon 
after  the  redemption  by  him,  with  interest  on  such  amount,  and,  in 
addition,  the  amount  of  any  liens  held  by  said  last  redemptioner  prior  to 
his  own,  with  interest;  but  the  judgment  under  which  the  property  was 
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•old  need  not  be  so  paid  as  a  lien.  The  propertj  maj  be  agaii^  and  as 
often  as  a  redemptioner  is  so  disposedy  redeemed  from  any  previoas  re- 
demptioner  within  sixty  days  after  the  last  redemption,  on  paying  the 
earn  paid  on  the  last  previous  redemption,  with  two  per  cent  thereon  in 
addition,  and  the  amounts  of  any  assessments  or  taxes  which  the  last 
previous  redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the  judgment  under 
which  the  property  was  sold,  held  by  the  last  redemptioner  previous  to 
his  own,  with  interest.  Written  notice  of  redemption  must  be  given  to 
the  sheriff  and  a  duplicate  filed  with  the  recorder  of  the  county,  and  if 
any  taxes  or  assessments  are  paid  by  the  redemptioner.  or  if  he  has  or 
acquires  any  lien  other  than  that  upon  which  the  redemption  was  made, 
notice  thereof  must  in  like  manner  be  given  to  the  sheriff  and  filed  with 
the  recorder;  and  if  such  notice  be  not  filed,  the  property  may  be  re- 
deemed without  paying  such  tax,  assessment,  or  lien.  If  no  redemption 
be  made  within  twelve  months  after  the  sale,  the  purchaser,  or  his  as- 
signee, is  entitled  to  a  conveyance;  or  if  so  redeemed,  whenever  sixty 
days  have  elapsed,  and  no  other  redemption  has  been  made,  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired,  the  last  redemp- 
tioner, or  his  assignee,  is  entitled  to  a  sheriff's  deed;  but,  in  all  cases, 
the  judgment  debtor  shall  have  the  entire  period  of  twelve  months  from 
the  date  of  the  sale  to  redeem  the  property.  If  the  judgment  debtor 
redeem,  he  must  make  the  same  payments  as  are  required  to  effect  a 
redemption  by  a  redemptioner.  If  the  debtor  redeem,  the  effect  of  the 
sale  is  terminated,  and  he  is  restored  to  his  estate.  Upon  a  redemption 
by  the  debtor,  the  person  to  whom  the  payment  is  made  must  execute 
and  deliver  to  him  a  certificate  of  redemption,  acknowledged  or  proved 
before  an  officer  authorized  to  take  acknowledgments  of  conveyances  of 
real  property.  Such  certificate  must  be  filed  and  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  property  is  situated,  and  the 
recorder  must  note  the  record  thereof  in  the  margin  of  the  record  of  the 
certificate  of  sale. 

IitgilUtion  §  708.  1.  Enacted  March  11, 1872;  based  on  Practice  Act.  S  232. 
as  amended  by  Stata.  1860.  p.  802,  which  read:  "If  property  be  ao  redeemed  by 
a  redemptioner,  either  the  judgment  debtor  or  another  redemptioner  may,  within 
sixty  daya  after  the  laat  redemption,  again  redeem  it  from  the  laat  redemptioner. 
on  paying  the  anm  paid  on  anch  last  redemption,  with  four  per  cent  thereon  in 
addition,  and  the  amount  of  any  aasessment  or  taxes  which  the  said  last  redemp- 
tioner may  have  paid  thereon  after  the  redemption  by  him,  with  interest  on  such 
amount,  and  in  addition  the  amount  of  any  liena  held  by  said  laat  redemptioner 
prior  to  hia  own,  with  interest;  provided,  that  the  judgment  under  which  the 
property  waa  aold  need  not  be  so  paid  aa  a  lien.  The  property  may  be  again, 
and  aa  often  aa  the  debtor  or  a  redemptioner  ia  ao  disposed,  redeemed  from  any 
prcTioua  redemptioner.  within  aixty  daya  after  the  last  redemption,  with  four 
per  cent  thereon  in  addition,  and  the  amount  of  any  assessments  or  taxes  which 
the  last  previous  redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the  judgment  under  which  the 
property  waa  aold,  held  by  the  said  last  redemptioner  previous  to  his  own,  with 
interest.  Notice  of  redemption  shall  be  given  to  the  sheriff;  if  no  redemption 
be  made  within  six  montha  after  the  sale,  the  purchaser,  or  his  aasiguee,  shall 
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¥•  tntltled  to  a  ooiiTeyanee;  or  If  m  rodeemed,  whonoTor  ifzty  d«7f  teTo  e1ap««d, 
and  no  other  redemption  has  been  made  and  notieo  thereof  given,  the  tlaao  for 
redemption  ahall  have  expired,  and  the  last  redemptioner  or  hia  aaaisnea,  ahaU 
be  entitled  to  a  ■herifTa  deed.     If  the  debtor  redeem  at  any  time  before  tha 
time  for  redemption  expires,  the  effect  of  the  sale  shall  be  terminated  and  lia  ba 
restored  to  his  estate."     When  S  708  was  enacted  in  1872.  (1)  "said"  waa  omit- 
ted before  "last  redemptioner  may  have  paid";  (2)  "provided,  that"  waa  omitted 
after  "with  interest,"    and   a  new  sentence   made,   beginning  with   'The    judg- 
ment"; (8)  "said"  was  omitted  before  "last  redemptioner  previous";  (4)  "ahalP 
was    changed   to    "must"    after   "Notice    of   redemption";    (4)    "shall    be"    wm 
changed  to  "is"  before  "entitled  to  a  conveyance";    (6)   "and"  waa  omitted  be- 
fore "the  time"  and  inserted  before  "the  last";    (6)   "shall  have"  waa  changed 
to  "has"  before  "expired";  (7)  "shall  be"  was  changed  to  "is"  before  "entitled" 
and  before  "terminated";  and   (8)   "be"  was  changed  to  "is"  before  "restored 
to  his  estate."     2.  Amended  by  Code  Amdta.  1878-74,  p.  828,   (1)   atriking  out 
"either  the  judgment   debtor  or**   before    "another  redemptioner";    (2)    adding 
"but"  before  "the  judgment  under  which";    (8)    striking  out  "the  debtor  oi^' 
after  "aa  often  as";   (4)  affixing  the  suffix  "(er)"  to  "redemption,"  and  adding 
after  this  erroneous  correction  the  words  "on  paying  the  sum  paid  on  the  laat 
previoua  redemption";    (5)    changing  "assessments"  to  "assessment"  before  "or 
taxes";   (6)  prefixing  the  sentence  beginning  "Notice"  with  the  word  "Written,** 
and  adding  to  the  aentence  that  part  beginning  with  the  words  "and  a  dapli* 
eate"  and  ending  "assessment,  or  lien";   (7)  adding,  at  end  of  sentence  begin> 
ning  "If  no  redemption,"  the  last  clause,  "but  in  all   cases,"  etc.,  and  adding 
thereafter  a  new  sentence,  "If  the  judgment  debtor  redeem,"  etc.;   (8)  changing 
sentence  beginning  "If  the  debtor"  to  read  as  at  present;    (9)   adding  the  last 
two    sentences    of    the    present    section,    beginning    "Upon    a    redemption.'*     8. 
Amended  by  Stats.  1895,  p.  226,  (1)  in  first  sentence,  changing  "four  per  eant** 
to  "two  per  cent,"  (2)  in  sentence  beginning  "The  property  may,"  changing  (a) 
"four  per  cent"  to  "two  per  cent,"  and  (b)  "assessment"  to  "assessments."     4. 
Amended  by  Stats.  1897,  p.  41,   (1)  in  sentence  beginning  "The  property  may." 
changing  "amount"  to  "amounts"  before  "of  any  assessments";  and  (2)   in  aen* 
tence  beginning  "If  no  redemption,"  changing  "six  months"  to  "twelve  months,** 
in  both  instances. 

Oitatlona.  Cal.  52/647;  65/584.  535.  542;  66/120,  121;  118/556;  124/ 
166;  131/678;  138/893,  655;  143/667;  152/429.  App.  8/710;  7/742.  Prae. 
Act:  Cal.  (8  282)  9/420;  81/800;  52/647. 

Writ  of  assistance:  Ante,  S  682. 

Oertlflcate,  recording:  Pol.  Code,  S  4188. 

In  cases  of  redemption,  to  wliom  tlie  payments  are  to  be  made. 

§  704.  The  payments  mentioned  in  the  last  two  sections  may  be  made 
to  the  purchaser  or  redemptioner,  or  for  him,  to  the  officer  who  made  the 
sale.  When  the  judgment  under  which  the  sale  has  been  made  is  pay- 
able in  a  specified  kind  of  money  or  currency,  payments  must  be  made  in 
the  same  kind  of  money  or  currency,  and  a  tender  of  the  money  is 
equivalent  to  payment. 

Legislation  §  704.  Enacted  March  11,  1872;  based  on  Practice  Act,  {  238.  as 
amended  by  Stats.  1868,  p.  690,  which  had  (1)  the  words  "as  the  case  may 
be"  after  "redemptioner";  (2)  "said"  before  "payments"  and  "shall"  instead  of 
"mnst"  after  "payments";  snd  (8)  "shall  be"  instead  of  "is"  before  "equivalent." 

Citations.     Cal.  122/516;  143/667;  152/429.     Prac.  Act:  Cal.  (|  233)  4/144. 

SpeciHed  kind  of  money:  Ante,  SS  682,  9u1?d.  i,  692. 
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Wlist  a  redemptloner  miut  do  in  order  to  redeom. 

§705.  A  redemptioner  mast  produce  to  the  oiBeer  or  person  from 
whom  he  seeks  to  redeem  and  serve  with  his  notice  to  the  sheriff  making 
tho  sale,  or  his  successor  in  office; 
^  1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims  the 
right  to  redeem,  certified  by  the  clerk  of  the  court,  or  of  the  county 
where  the  judgment  is  docketed;  or,  if  he  redeem  upon  a  mortgage  or 
other  lien,  a  note  of  the  record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim,  Torifled 
by  the  affidavit  of  himself,  or  of  a  subscribing  witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then 
aetoally  due  on  the  lien. 

L*giSlatlon  1 706.  i.  Eiiaet«d  Mareh  11, 1872  (bsMd  on  PraeUee  Act,  I  284), 
(1)  ehmnficif,  in  the  Introdoetory  paragraph,  "ahall"  to  "mast,"  and  (2)  omitting 
*'and"  at  end  of  aiibd.  2,  and  aa  thus  enacted  read  aa  at  present,  except  for  the  ad- 
dition made  in  1909.  2.  Amended  by  State.  1909,  e.  082,  in  introdnetory  para- 
grapb  adding  tha  worda  after  "eheriff." 

Citations.  OaL  51/540;  118/554,  565.  Prae.  Aet:  OaL  (1284)  14/57; 
49/194. 

XFnUl  the  expiration  of  redemption-tiiiie,  court  may  restrain  waste  on 

the  property.    What  considered  waste. 

§706.  Until  the  expiration  of  the  time  allowed  for  redemption,  the 
court  may  restrain  the  commission  of  waste  on  the  property,  by  order 
granted  with  or  without  notice,  on  the  application  of  the  purchaser  or 
the  judgment  creditor.  But  it  is  not  waste  for  the  person  in  possession 
of  the  property  at  the  time  of  sale,  or  entitled  to  possession  afterwards, 
during  the  period  allowed  for  redemption,  to  continue  to  use  it  in  the 
same  manner  in  which  it  was  previously  used;  or  to  use  in  the  ordinary 
course  of  husbandry;  or  to  make  the  necessary  repairs  of  buildings 
thereon;  or  to  use  wood  or  timber  on  the  property  therefor;  or  for  the 
repair  of  fences;  or  for  fuel  in  his  family,  while  he  occupies  the  prop- 
erty. 

Xiagialatlon  §706.  Enacted  March  11,  1872  (baeed  on  Practice  Act,  8  235), 
(1)  after  "But  it,'*  changing  "ehall  not  be  deemed"  to  "ia  not,"  and  (2)  omit- 
ting "it"  before  "in  the  ordinary."     Quiere  aa  to  eecond  change. 

Ottations.     Cal.  114/427;  188/898.     Prao.  Act:  OaL  (§235)  22/194. 

Waste:    Poet,  99  745,  746. 

Bents  and  profits. 

§707.  The  purchaser,  from  the  time  of  the  sale  until  a  redemption, 
and  a  redemptioner,  from  the  time  of  his  redemption  until  another  re- 
demption, is  entitled  to  receive,  from  the  tenant  in  possession,  the  rents 
of  the  property  sold*,  or  the  value  of  the  use  and  occupation  thereof. 
But  when  any  rents  or  profits  have  been  received  by  the  judgment 
creditor  or  purchaser,  or  his  or  their  assigns,  from  the  property  thus  sold 
preceding  such  redemption,  the  amounts  of  such  rents  and  profits  shall 
be  a  credit  upon  the  redemption-money  to  be  paid;  and  if  the  redemp- 
tioner or  judgment  debtor,  before  the  expiration  of  the  time  allowed  for 
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euch  redemption,  demands  in  writing  of  such  purchaser  or  ereditor,  or 
his  assigns,  a  written  and  verified  statement  of  the  amonnts  of  each 
rents  and  profits  thus  received,  the  period  for  redemption  is  extended 
five  days  after  such  sworn  statement  is  given  by  such  purchaser  or  his 
assigns,  to  such  redemptioner  or  debtor.  If  such  purchaser  or  his  as- 
signs shall,  for  a  period  of  one  month  from  and  after  such  demand,  fail 
or  refuse  to  give  such  statement,  such  redemptioner  or  debtor  may  bring 
an  action  in  any  court  of  competent  jurisdiction,  to  compel  an  account- 
ing and  disclosure  of  such  rents  and  profits,  and  until  fifteen  days  from 
and  after  the  final  determination  of  such  action,  the  right  of  redemp- 
tion is  extended  to  such  redemptioner  or  debtor. 

LeglsUtion  §  707.  Enacted  March  11,  1872  (based  on  Praotioe  Aet»  I  386, 
aa  amended  by  Stati.  1869-70,  p.  106),  (1)  changing  "shall  U"  to  "is"  bnfon 
"entitled";  (2)  changing  "provided  that"  to  "But";  (8)  omitting  "provided 
farther  that"  before  "if  the  redemptioner,"  and  adding  after  "redemptionex'  tb« 
words  "or  judgment  debtor";  (4)  changing  "shall  make  demand"  to  "de- 
mands" before  "in  writing";  (6)  omitting  (a)  "or  their"  before  "assigns'  and 
(b)  "for"  before  "a  written";  (6)  changing  "amount"  to  "amounta";  (7) 
changing  "shall  be"  to  "is"  before  "extended"  and  before  "giren";  (8)  Lddin* 
"or  debtor"  after  "redemptioner";  (9)  omitting  "and  provided  farther,  that*' 
before  "If;  (10)  adding  '«or  debtor"  before  **mhj  bring";  (11)  ehanginc 
"shall  be"  to  "is"  and  adding  "or  debtor"  in  last  line. 

Citations.  Cal.  55/585;  65/861;  67/889;  71/596;  84/98;  97/296;  119/ 
280;  121/596,  598;  122/518;  125/89.  Prac.  Act:  Oal.  (8  286)  7/46;  18/515; 
18/115;   25/854;   81/800;  87/481;   88/424. 

If  purchaser  of  real  property  be  evicted  for  IrregnlarltteB  in  sale,  "wliat 
he  may  recover,  and  from  whom.  When  Judgment  to  be  revlTed. 
Petlticm  for  the  purpose,  how  and  by  whom  made. 
§708.  If  the  purchaser  of  real  property  sold  on  execution,  or  bis 
successor  in  interest,  be  evicted  therefrom  in  consequence  of  irregulari- 
ties in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or  dis- 
charge of  the  judgment,  he  may  recover  the  price  paid,  with  interest, 
from  the  judgment  creditor.  If  the  purchaser  of  property  at  sherilTfl 
sale,  or  his  successor  in  interest^  fail  to  recover  possession  in  consequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  because  the 
property  sold  was  not  subject  to  execution  and  sale,  the  court  having 
jurisdiction  thereof  must,  after  notice  and  on  motion  of  such  party  in 
interest,  or  his  attorney,  revive  the  original  judgment  in  the  name  of 
the  petitioner,  for  the  amount  paid  by  such  purchaser  at  the  sale,  with 
interest  thereon  from  the  time  of  payment  at  the  same  rate  that  the 
original  judgment  bore;  and  the  judgment  so  revived  has  the  same  force 
and  effect  as  would  an  original  judgment  of  the  date  of  the  revival,  and 
no  more. 

Legislation  9  708.  Enacted  March  11,  1872;  based  on  Praetice  Act,  1287, 
as  amended  by  Stats.  1860,  p.  803,  which  read  the  same  as  at  present,  down 
to  and  including  the  words  "jurisdiction  thereof,"  after  which  the  Practice  Ael 
section  read:  "shall,  on  petition  of  such  party  in  interest  or  his  attorney,  re* 
Tive  the  original  judgment  for  the  amount  paid  by  such  purchaser  at  the  sale, 
with  interest  thereon  from  the  time  of  payment,  at  the  same  rate  that  the  ori- 
ginal judgment   bore;     and  when   so   revived  the  said  Judgment  ahall  hkrm  tha 
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•ant«  effect  as  en  orl^nel  jadgment  of  the  smid  eourt  of  that  date,  and  bear< 
ioK  interest  as  aforesaid,  and  any  other  or  after-aoquired  property,  rents,  issues, 
or  profits,  of  the  said  debtor,  shall  be  liable  to  levy  and  sale  under  eze- 
ention  in  satisfaction  of  sneh  debt;  provided,  that  no  property  of  such  debtor 
sold  bona  fide  before  the  filing  of  such  petition,  shall  be  subject  to  the  lien  of 
said  judgment;  and,  provided  further,  that  notice  of  the  filing  of  such  petition 
shall  be  made  by  filing  a  notice  thereof  in  the  recorder's  office  of  the  county 
where  such  property  may  be  situated;  and  that  s&id  judgment  shall  be  revived 
in  the  name  of  the  original  plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner, 
the  party  in  interest." 

Citations.  Cal.  47/608;  100/102,  104,  105;  189/7,  8,  0;  151/494;  152/ 
S49.     Prac.  Act:  Cal.  (9  287)  47/608. 

Warranty.     What  only  implied  on  jndldal  sale:  See  Civ.  Code,  i  1777. 

Party  Who  pays  more  than  liis  share  may  compel  contribution. 

§709.  When  property,  liable  to  an  execution  against  several  persons, 
is  sold  thereon,  and  more  than  a  due  proportion  of  the  judgment  ia 
satisfied  out  of  the  proceeds  of  the  sale  of  the  property  of  one  of  them, 
or  one  of  them  pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  judgment  is  against 
several,  and  is  upon  an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by  sale  of 
his  property  or  before  sale,  he  may  compel  repayment  from  the  princi- 
pal. In  such  ease,  the  person  so  paying  or  contributing  is  entitled  to 
the  benefit  of  the  judgment,  to  enforce  contribution  or  repayment,  if, 
within  ten  days  after  his  payment,  he  file  with  the  clerk  of  the  court 
where  the  judgment  was  rendered,  notice  of  his  payment  and  claim  to 
contribution  or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 

Laglalation  1709.     Enacted  March  11,   1872. 

CtUtlona.  Cal.  59/470;  67/248;  75/262;  96/284,  287;  127/868;  185/98; 
149/573,  574;  152/448.     App.  2/660. 

Bnbrogatlon  of  ■uxet^  on  appeal  bond:  See  post,  1 1059. 

CMlectlon  of  moneys  due  from  Judgment  debtor.    Procedure. 

§710.  The  duly  authenticated  transcript  of  a  judgment,  for  money, 
against  a  defendant,  rendered  by  any  court  of  this  state  may  be  filed 
with  the  controller  of  the  state  of  California  or  the  auditor  of  any 
county,  city  and  county,  city,  or  other  municipal  or  public  corporation, 
from  which  money  is  owing  to  the  judgment  debtor  in  such  action  (and 
in  ease  there  be  no  auditor  then  with  the  official  whose  duty  corresponds 
to  that  of  auditor),  whereupon  it  shall  be  the  duty  of  any  such  official, 
or  of  such  public  officer  with  whom  such  transcript  shall  have  been  filed, 
to  draw  his  warrant  in  favor  of  or  to  pay  into  the  court  from  the  docket 
of  which  the  transcript  was  taken,  so  much  of  the  money,  if  sufficient 
there  be,  over  which  such  state  of  California,  county,  city  and  county, 
city,  or  other  municipal  or  public  corporation  of  which  he  is  an  official, 
or  over  which  said  public  officer  has  control  and  custody  and  which  be- 
longs to  or  is  owing  to  the  judgment  debtor  in  the  cause  designated  in 
said  transcript  as  will  cancel  said  judgment;  the  money  so  paid  into 
Code  Civ.  Proe. — 19 


§710  CODE  OF   CIVIL  PEOCEDURE.  290 

court  shall  be  a  discharge  pro  tanto  of  any  amount  so  due  or  owing  to 
such  judgment  debtor.  For  filing  such  a  transcript  any  such  official  or 
public  officer  may  charge  a  fee  of  fifty  cents.  Upon  the  receipt  by  any 
court  of  money  under  the  provisions  of  this  act  so  much  thereof  as  is 
not  exempt  from  execution  shall  be  paid  to  the  judgment  creditor,  the 
balance  to  the  judgment  debtor.  Such  transcript  when  so  filed,  shall  be 
accompanied  by  an  affidavit  on  behalf  of  the  person  in  whose  interest 
the  same  is  filed,  stating  the  exact  amount  at  the  time  due  on  such  judg- 
ment, and  that  such  person  desires  to  avail  himself  of  the  provisions  of 
this  section. 

Legislation  §710.  Added  by  Stats.  1903,  p.  362;  approved  March  31. 
1903.  There  are  two  sections  numbered  710,  both  passed  at  the  session  of 
1903.  This  section  logically  belongs  at  the  end  of  the  chapter,  as  those  follow- 
ing it  (§9  710-713V&)  were  passed  in  one  act  (Stats.  1908,  e.  xcii,  p.  101) 
and  relate  to  the  same  subject,  which  is  different  from  this  section. 

Oitetions.     Oal.  153/443,  445,  446,  447.     App.  8/99,  101. 

Olalmant  of  property  may  give  undertaking  and  release  property. 

§710.  Where  property  levied  upon  under  execution  to  satisfy  a  judg- 
ment for  the  payment  of  money  is  claimed,  in  whole  or  in  part,  by  a 
person,  corporation,  partnership  or  association,  other  than  the  judgment 
debtor,  such  claimant  may  give  an  undertaking  as  herein  provided,  which 
undertaking  shall  release  the  property  in  the  undertaking  described  from 
the  lien  and  levy  of  such  execution. 

Legislation  6  710.  Added  by  Stats.  1908,  p.  101;  approred  March  9,  190S. 
See  Legislation  8  710,  supra. 

OitaUons.     Oal.  142/192,  195.  198. 

Claim  of  property.    Undertaking,  amount  and  conditiona  of. 

§710y2*  Such  undertaking,  with  two  sureties,  shall  be  executed  bj 
the  person,  corporation,  partnership  or  association,  claiming  in  whole  or 
in  part,  the  property  upon  which  execution  is  levied  in  double  the  esti- 
mated value  of  the  property  claimed  by  the  person,  corporation,  partner- 
ship or  association;  provided,  in  no  case  need  such  undertaking  be  for 
a  greater  sum  than  double  the  amount  for  which  the  execution  is  levied; 
and  where  the  estimated  value  of  the  property  so  claimed  by  the  per- 
son, corporation,  partnership  or  association  is  less  than  the  sum  for 
which  such  attachment  is  levied,  such  estimated  value  shall  be  stated 
in  the  undertaking,  and  said  undertaking  shall  be  conditioned  that  if 
the  property  claimed  by  the  person,  corporation,  partnership  or  associa- 
tion is  finally  adjudged  to  be  the  property  of  the  judgment  debtor,  said 
person,  corporation,  partnership  or  association  will  pay  of  said  judgment 
upon  which  execution  has  issued  a  sum  equal  to  the  value,  as  estimated 
in  said  undertaking,  of  said  property  claimed  by  said  person,  corpora- 
tion, partnership  or  association,  and  said  property  claimed  shall  be  de- 
scribed in  said  undertaking. 

Legislation  §710ya-     Added  by  Stats.   1908,  p.  102. 
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Claim  of  inoperty.    X7ndertakiiig,  filing  and  serving. 

§  711.  Said  undertaking  shall  be  filed  in  the  action  in  which  said  eze- 
eution  issued,  and  a  copy  thereof  served  upon  the  judgment  creditor  or 
hia  attorney  in  said  action. 

LegisUtlon  §  711.     Added  hj  Stall.  1908,  p.  102. 

Claim  of  property.    Undertaking,  objections  to. 

§71iy2-  Within  ten  days  after  the  service  of  the  copy  of  undertak- 
ing, the  judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay  the  sum 
for  which  they  become  bound  in  said  undertaking,  and  upon  the  ground 
that  the  estimated  value  of  property  therein  is  less  than  the  market 
value  of  the  property  claimed.  Sach  objection  to  the  undertaking  shall 
be  made  in  writing,  specifying  the  ground  or  grounds  of  objection,  and 
if  the  objection  is  made  to  the  undertaking  that  the  estimated  value 
therein  is  less  than  the  market  value  of  the  property  claimed.  Such 
objection  shall  specify  the  judgment  creditor's  estimate  of  the  market 
value  of  the  property  claimed.  Such  written  objection  shall  be  served 
upon  the  person,  partnership,  corporation  or  association  giving  such  un- 
dertaking and  claiming  the  property  therein  described. 
LeslslAtion  |  711  Vt.     Added  by  SUta.  1008,  p.  102. 

Claim  of  property.    Jnatlflcation,  approral  and  disapproval. 

§712.  When  the  sureties,  or  either  of  them,  are  objected  to,  the 
surety  or  sureties  so  objected  to  shall  justify  before  the  court  out  of 
which  such  execution  issued,  upon  ten  days'  notice  of  the  time  when  they 
will  so  justify  being  given  to  the  judgment  debtor  or  his  attorney. 
Upon  the  hearing  and  examination  into  the  sufficiency  of  a  surety,  wit- 
nesses may  be  required  to  attend  and  evidence  may  be  procured  and 
introduced  in  the  same  manner  as  in  trial  of  civil  cases.  Upon  such 
hearing  and  examination,  the  court  shall  make  its  order,  in  writing,  ap- 
proving or  disapproving  the  sufficiency  of  the  surety  or  sureties  on  such 
undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  on 
any  undertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any 
undertaking  given  under  the  provisions  of  this  act  the  same  objection 
to  the  sureties  may  be  made,  and  the  same  proceedings  had  as  in  case 
of  the  first  undertaking  filed  and  served. 

Legislation  8  712.     Added  by  Stati.  1908,  p.  102. 

Claim  of  property.    Undertaking,  estimate  of  value,  and  new  undertak- 
ing. 

§712V9*  When  objection  is  made  to  the  undertaking  upon  the  ground 
that  the  estimated  value  of  the  property  claimed,  as  stated  in  the  un- 
dertaking, is  less  than  the  market  value  of  the  property  claimed,  the 
person,  corporation,  partnership  or  association  may  accept  the  estimated 
value  stated  by  the  judgment  creditor  in  said  objection,  and  a  new  un- 
dertaking may  be  at  once  filed  with  the  judgment  creditor's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection  shall  thereafter 
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be  made  apon  that  ground;  if  the  judgment  creditor'!  estimate  of  the 
market  value  is  not  accepted,  the  person,  corporation,  partnership  or 
association  giving  the  undertaking  shall  move  the  court  in  which  the 
execution  issued,  upon  ten  days'  notice  to  the  judgment  creditor,  to  esti- 
mate the  market  value  of  the  property  claimed  and  described  in  the 
undertaking,  and  upon  the  hearing  of  such  motion  witnesses  may  be  re- 
quired to  attend  and  testify,  and  evidence  be  produced  in  the  same  man- 
ner as  in  the  trial  of  civil  actions.  Upon  the  hearing  of  such  motion, 
the  court  shall  estimate  the  market  value  of  the  property  described  in 
the  undertaking,  and  if  the  estimated  value  made  by  the  court  exceeds 
the  estimated  value  as  stated  in  the  undertaking,  a  new  undertaking 
shall  be  filed  and  served,  with  the  market  value  determined  by  the  court 
stated  therein  as  the  estimated  value. 

Leglslatton  §712yt.     Added  by  Suts.  1008,  p.  103. 

Olaim  of  property.    Undertaking,  Justification  of  sureties. 

§718.    The  sureties  shall  justify  on  the  undertaking  as  required  bj 
section  one  thousand  and  fifty-seven  of  the  Code  of  Civil  Procedure. 
Leglilatlon  fl  713.     Added  by  Stati.  1908,  p.  108. 

Claim  of  property.    Undertaking,  when  becomes  effectoaL 

§  TlSVa.  The  undertaking  shall  become  effective  for  the  purpose  herein 
specified  ten  days  after  service  of  copy  thereof  on  the  judgment  debtor, 
unless  objection  to  such  undertaking  is  made  as  herein  provided,  and  in 
case  objection  is  made  to  the  undertaking  filed  and  served,  then  the 
undertaking  shall  become  effective  for  such  purposes  when  an  under- 
taking is  given  as  herein  provided. 

LHKlsUUon  •  TlSVi.     Added  by  StatB.  1908,  p.  108. 


CHAPTER  n. 
Proceedings  Supplemental  to  Execution, 

i  714.     Debtor  required  to  answer  concerning  hie  property,  when. 

S  716.     Proceedings  to  compel  debtor  to  appear.     In  what  eases  he  may  ba  arrettad. 

What  bail  may  be  given. 
9  710.     Any  debtor  of  the  judgment  debtor  may  pay  the  latter's  creditor. 
fi  717.     Examination  of  debtors  of  judgment  debtor,  or  of  ihosa  having  property 

belonging  to  him. 
I  718.     Witnesses  required  to  testify. 

I  719.     Judge  may  order  property  to  be  applied  on  execution. 
I  720.     Proceedings  upon  claim  of  another  party. 
S  721.     Disobedience  of  orders,  how  punished. 

Debtor  required  to  answer  concerning  his  property,  when. 

§714.  When  an  execution  against  property  of  the  judgment  debtor, 
or  of  anv  one  of  several  debtors  in  the  same  judgment,  issued  to  the 
sheriff  of  the  county  where  he  resides,  or  if  he  does  not  reside  in  this 
state,  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed,  is 
returned  unsatisfied  in  whole  or  in  part,  the  judgment  creditor,  at  any 
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time  after  such  return  is  made,  is  entitled  to  an  order  from  a  judge 
of  the  eonrt,  requiring  such  judgment  debtor  to  appear  and  answer  con- 
cerning hie  property  before  such  judge,  or  a  referee  appointed  hj  liim, 
at  a  time  and  place  specified  in  the  order;  but  no  judgment  debtor  must 
be  required  to  attend  before  a  judge  or  referee  out  of  the  county  in 
whieh  he  resides,  or  in  which  he  has  a  place  of  business. 

Legislation  9  714.  1.  Enacted  March  11,  1872;  based  on  Praetloe  Act, 
8  288  (New  York  Code,  |292),  which  had  (1)  the  words  "shall  be"  Instead 
of  'ns"  before  ^'entitled  to  an  order,"  (2)  the  word  "shall"  instead  of  "must" 
before  "be  required,"  and  (8)  at  end  of  section  these  words,  "when  proceedings 
•re  taken  under  the  prorisions  of  this  chapter."  2.  Amended  by  Code  ijndts. 
1880,  p.  6,  (1)  changing  "the"  to  "a"  before  "jndge  of  the  court,"  and  omitting, 
after  these  words,  "or  a  county  Judge."  8.  Amendment  by  Stats.  1901,  p.  157; 
naeonstittttional:  See  note,  {5,  ante.  4.  Amended  by  Stats.  1007,  p.  685, 
(1)  ehanging  "do"  to  "does"  before  "not  reside,"  and  (2)  adding  "or  in  which 
be  has  a  place  of  business"  at  end  of  section;  the  code  commissioner  saying, 
**rhe  words  'or  in  which  he  has  a  place  of  business'  are  added  to  the  section, 
thus  making  it  possible  to  examine  Judgment  debtors  in  supplementary  proceed- 
ings la  those  counties  In  which  they  hsTO  a  place  of  business." 

CItetiona.  Cal.  47/182;  57/522;  64/348;  68/568;  72/514,  515;  09/275; 
133/317;   144/485.     Prac.  Act:  Cal.  (9  238)   7/201,  202,  204;  27/820. 

Conduct  of  examination:  Ante,  §  718. 

BocelTer,  iddlng  proceedings:  Ante,  I  564,  snbd.  4. 

Piooeedlngs  to  compel  debtor  to  ai>pe«r.    In  wbat  cases  lia  may  be 

arrested.    What  bail  may  be  giyen. 

§716.  After  the  issuing  of  an  execution  against  property,  and  upon 
proof,  by  affidavit  of  a  party  or  otherwise,  to  the  satisfaction  of  a  judge 
of  the  court,  that  any  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment,  such  judge 
may,  by  an  order,  require  the  judgment  debtor  to  appear,  at  a  specified 
time  and  place,  befQre  such  judge,  or  a  referee  appointed  by  him,  to 
answer  concerning  the  same;  and  such  proceedings  may  thereupon  be 
had  for  the  application  of  the  property  of  the  judgment  debtor  toward 
the  satisfaction  of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of  the  judg- 
ment debtor,  the  judge  may,  upon  affidavit  of  the  judgment  creditor,  hie 
agent  or  attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor 
absconding,  order  the  sheriff  to  arrest  the  debtor  and  bring  him  before 
such  judge.  Upon  being  brought  before  the  judge,  he  may  be  ordered 
to  enter  into  an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be  directed  dur- 
ing the  pendency  of  proceedings  and  until  the  final  termination  thereof, 
and  will  not  in  the  mean  time  dispose  of  any  portion  of  his  property  not 
exempt  from  execution.  In  default  of  entering  into  such  undertaking 
he  may  be  committed  to  prison. 

Logifllation  f  716.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  239 
(New  York  Code,  I  292),  as  amended  by  Stats.  1854,  p.  63  [90].  When  S  715 
was  enacted  in  187ft,  (1)  "shall"  was  changed  to  "may"  before  "be  directed," 
and  (b)  the  prefix  "de"  was  omitted  (sic)  before  the  word  "termination."  2. 
▲mended  by  Code  Amdts.  1880,  p.  6.  (1)  adding  "a  Judge  of  before  "the  court,'* 
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(2)  omitting,  after  "the  eourt,"  the  words  "or  of  •  jndfe  thereof,  or  oovnty 
judge,"  and   (8)   omitting  "court  or"  before  "judge  may,  by  an  order." 

Citations.  Cal.  57/522;  72/514,  515,  516;  116/374;  119/382,  489.  Ptm. 
Act:   Cal.  (9  289)   7/201,  202,  204. 

Witnesses  may  be  required  to  appear  and  answer:  Post,  §  718. 

Application  of  property  of  Judgment  debtor  to  satisfaction  of  Jadgmeaft: 
Post,  S  719. 

Arrest  of  debtor  as  provisional  remedy:  Ante,  9§  478-504. 

Discharge  of  persons  imprisoned  on  civil  process:  Post,  §§  1143-1154. 

Any  debtor  of  tlie  Judgment  debtor  may  pay  the  latter's  creditor. 

§716.  After  the  issuing  of  an  execution  against  property,  and  before 
its  return,  any  person  indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  execution;  and  the  sheriff's  receipt  is  a  sufficient  discharge 
for  the  amount  so  paid. 

IJeglslatlon  §716.  Enacted  March  11,  1872;  based  on  Practice  Act,  I  240 
(New^  York  Code,  8  293),  and  (1)  adding  "and  before  its  return"  after  "property," 
and  (2)  changing  "shall  be"  to  "is"  after  "receipt,"  when  adopted  in  the  code. 

Citations.  Gal.  57/522;  95/886;  99/274;  108/659,  660.  Prae.  Act:  Oal. 
(8  240)   7/201;  22/177;  33/528,  529. 

Attachment:  Compare  ante,  8  544. 

Examination  of  debtors  of  Judgment  debtor,  or  of  tbose  baving  property 

belonging  to  him. 

§717.  After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  and  upon  proof  by  affidavit  or  otherwise,  to  the  satisfaction 
of  the  judge,  that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceeding  fifty  dollars, 
the  judge  may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and  place  before 
him,^or  a  referee  appointed  by  him,  and  answer  concerning  the  same. 

Legislation  §717.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  8  241  (New  York  Code,  8  294),  except  that  the  code  commissioners  erl- 
dently  did  not  pay  any  attention  to  the  "Errata"  in  Stats.  1851,  and  used  the 
word  "or"  instead  of  "and"  before  "upon  proof  by  affidavit":  See  infra,  tliia 
paragraph.  2.  Amendment  by  Stats.  1901,  p.  157;  unconstitutional:  See  note, 
8  5,  ante.  3.  Amended  by  Stnts.  1907,  p.  685,  substituting  "and"  for  **or" 
before  "upon  proof" ;  the  code  commissioner  saying,  "The  word  *and'  is  substi- 
tuted for  'or*  after  'judgment'  and  before  'upon,'  to  make  the  section  conform 
to  what  was  evidently  the  intent  of  the  legislature  at  the  time  of  its  passage.'! 

Citations.  Cal.  57/522;  61/435;  87/182;  93/648;  101/325;  113/431;  116/ 
874;  119/382;  124/564;  128/168;  153/147.  148,  151.  App.  1/482;  5/132. 
Prac.  Act:   Cal.  (8  241)   7/201,  202;  9/265;  26/589;  88/523. 

Beceiver:  Ante,  8  564. 

Beferee:  Ante,  8  714. 

Witnesses  required  to  testify. 

§718.  Witnesses  may  be  required  to  appear  and  testify  before  the 
judge  or  referee,  upon  any  proceeding  under  this  chapter,  in  the  same 
manner  as  upon  the  trial  of  an  issue. 


295  PROCEEDINGS  SUPPLEMENTAli  TO  EXECUTION.  §  720 

X«glalatioB  §718.  Enacted  March  11,  1872;  re-enaetmani  of  Praetiea  Aet, 
1343   (New  York  Code,   8  295). 

Cttattons.  Oal.  67/522;  87/183;  118/481.  Prae.  Aet:  Cal.  (8  843)  9/365; 
36/589. 

Witneaiea.     SlcMi  and  dutiei  of:  Post,  81  2064-2070. 

Judge  may  order  property  to  be  applied  on  execntloiL 

§719.  The  judge  or  referee  may  order  anj  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  of  such  debtor,  or  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied^  toward  the 
oatisf action  of  the  judgment;  but  no  such  order  can  be  made  as  to  money 
or  property  in  the  hands  of  any  other  person  or  claimed  to  be  due  from 
bim  to  the  judgment  debtor,  if  such  person  claims  an  interest  in  the 
property  adverse  to  the  judgment  debtor  or  denies  the  debt. 

Z^gislation  8  719.  1.  Enacted  March  11,  1872;  based  on  Practieo  Act, 
I  248  (New  York  Code,  8  297),  which  read  the  same  as  the  present  section, 
except  for  the  limitation,  which  then  read:  "except  that  the  earnings  of  the 
debtor  for  his  personal  serrices,  at  any  time  within  thirty  days  next  preceding 
the  order,  shall  not  be  so  applied,  when  it  shall  be  made  to  appear  by  the 
debtor's  affidsTit,  or  otherwise,  that  such  earnings  are  necessary  for  the  ase  of 
a  family  supported  wholly  or  partly  by  his  labor."  When  8  719  was  enacted 
in  1872,  (1)  the  word  "the"  was  changed  to  "a"  after  "property  of."  and 
(b)  the  exception  was  omitted.  2.  Amendment  by  Stats.  1901,  p.  157;  un- 
eonatitotional :  See  note,  8  5.  ante.  8.  Amended  by  Stats.  1907,  p.  685,  (1) 
restoring  the  word  "a"  to  "the"  after  "property  of,"  and  (2)  adding  the  limi- 
tation beginning  "but  no  such  order**;  the  code  commissioner  saying,  "The 
amendment  consists  in  adding  the  last  clause,  thus  limiting  the  right  of  the 
judge  or  referee  to  order  the  dellTcry  of  property  to  those  cases  in  which  no 
adTersa  interest  is  claimed  thereto." 

CiUtlons.  Cal.  47/132;  56/265;  57/522;  87/182;  118/431;  119/439;  124/ 
564.     Prac.  Act:  Cal.  (8  248)  7/202,  204;  9/265;  26/589;  88/524,  525. 

Exempt  from  ezecntlon,  what  la  generally:  Ante,  8  690. 

Wages,  ttc    Prefereaea  of:  Post,  8  1206. 

Proceedings  upon  daim  of  another  party. 

§720.  If  it  appears  that  a  person  or  corporation,  alleged  to  have 
property  of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims  an 
interest  in  the  property  adverse  to  him,  or  denies  the  debt,  the  judg- 
ment creditor  may  maintain  an  action  against  such  person  or  corpora- 
tion for  the  recovery  of  such  interest  or  debt;  and  the  court  or  judge 
may,  by  order,  forbid  a  transfer  or  other  disposition  of  such  interest  or 
debt,  until  an  action  can  be  commenced  and  prosecuted  to  judgment. 
8ueh  order  may  be  modified  or  vacated  by  the  judge  granting  the  same, 
or  the  court  in  which  the  action  la  brought,  at  any  time,  upon  such 
terme  as  may  be  just. 

IiOgialatlon  8  720.  1  Enacted  March  11,  1872 ;  based  on  Practice  Act,  8  244 
(New  York  Code,  8  299),  which  had,  (1)  in  first  line,  "appear"  instead  of  "ap- 
paara,"  and  (2)  did  not  have  the  words  "to  be,"  which  were  added  in  1872. 
2.  Amendment  by  Stats.  1901,  p.  157;  unconstitutional:  See  note,  9  5,  ante. 
8.  Amended  by  Stats.  1907,  p.  686,  (1)  omitting,  after  "denies  the  debt,"  the 
words  "the  court  or  judge  may  authorize,  by  an  order  made  to  that  effect,"  and 
(8)  changing  the  words  "to  institute"  to  "may  maintain";  the  code  commissioner 
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Myinf,  "The  amandmeni  eonsisti  in  strikinf  out  the  words  'the  eonrt  or  Sudgm 
may  authorise  by  an  order  made  to  that  effect,'  thua  enabling  the  Jnd<Bi«Bt 
ereditor  to  sue  for  property  to  be  anbiect  to  hia  execution  without  first  obtaia- 
ing  an  order  of  court." 

ClUtiona.  Cal.  51/502;  56/265.  266;  57/522;  61/435;  64/858;  86/616; 
87/182;  90/565;  05/886,  887;  101/325;  103/527;  108/528;  100/88.  8^  85; 
113/431;  116/872;  158/148,  150.  App.  5/182;  7/247.  Prac.Aet:  OaL  (i  244) 
0/265,  266;  88/524,  525,  526,  527. 

Becelyer:  Ante,  (  564. 

Wages,  etc:  Poet,  §  1206. 

Disobedience  of  orden,  bow  pnnlsbed. 

§721.  If  any  person,  psrtyt  of  witness  disobey  an  order  of  the  ref- 
eree, properly  made,  in  the  proceedings  before  him  under  this  chapter, 
he  may  be  punished  by  the  court  or  judge  ordering  the  reference,  for  a 
contempt. 

Legislation  8  721.     Enacted  March  11,  1872;    re-enactment  of  Practice  Act, 
(245  (New  York  Code,   1802). 

Citations.     Cal.  47/132;    57/522;    68/568;    99/274;    188/817.     App.  1/483. 
Contempt:  Post,  fi§  1209  et  leq. 
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TITLE  X. 
ActioxiS  in  Particular  Cases. 

Chapter    I.     Aeilona  for  Foreclosure  of  Mortgages.     §{  726^729. 

II.     Actions  for  Naisance,  Waste,  and  Willful  Trespass.  In  Certain  Cases, 
on  Beal  Property.     {{  731-735. 
HI.     Actions  to  Determine  Conflicting  Claims  to  Real   Property,  and  Other 
Provisions  Relating  to  Actions  concerning  Real  Estate.     fiS  788-751. 
rV.     Actions  for  Partition  of  Real  Property.     99  752-80] . 

V.     Actions  for  Usurpation  of  an  OflRce  or  a  Franchise.     99  802-810. 
VI.     Actions  against  Steamers,  Vessels,  and  Boats.     99  818-827. 


CHAPTEB  I. 
Actions  for  Foreclosure  of  Mortgages. 

I  T26.     Proeeedlngs  in  foreclosure  suits. 
I  727.     Surplus  money  to  be  deposited  in  court. 

9  728.     Proceedings  when  debt  secured  falls  due  at  different  times. 
9  729.     Oath  and  undertaking  of  commissioner.     Report  and  account  of  sale.     Com* 
pensation  of  commissioner. 

Froceedings  in  f  oredosnre  suits. 

§726.  There  can  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage  upon  real  or  personal 
property,  which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action  the  court  may,  by  its  judgment,  direct  the  sale 
of  the  encumbered  property  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the  payment  of  the 
costs  of  court,  and  the  expenses  of  the  sale,  and  the  amount  due  plain- 
tiff, including,  where  the  mortgage  provides  for  the  payment  of  attor- 
ney's fees,  such  sum  for  such  fees  as  the  court  shall  find  reasonable,  not 
exceeding  the  amount  named  in  the  mortgage.  The  court  may,  by  its 
judgment,  or  at  any  time  after  judgment,  appoint  a  commissioner  to  sell 
the  encumbered  property.  It  must  require  of  him  an  undertaking  in  an 
amount  fixed  by  the  court,  with  sufficient  sureties,  to  be  approved  by 
the  judge,  to  the  effect  that  the  commissioner  will  faithfully  perform 
the  duties  of  his  office  according  to  law.  Before  entering  upon  the  dis- 
charge of  his  duties  he  must  file  such  undertaking,  so  approved,  together 
with  his  oath  that  he  will  faithfully  perform  the  duties  of  hie  office. 
If  it  appear  from  the  sheriff's  return,  or  from  the  commissioner's  report, 
that  the  proceeds  are  insufficient,  and  a  balance  still  remains  due,  judg- 
ment must  then  be  docketed  by  the  clerk  in  the  manner  provided  in  this 
code  for  such  balance  against  the  defendant  or  defendants  personally 
liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  in  which  execution  may  be  issued.     No 
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person  holding  a  conveyance  from  or  nnder  the  mortgagor  of  the  prop- 
erty mortgaged,  or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time  of  the  commence- 
ment of  the  action,  need  be  made  a  party  to  such  action,  and  the  judg- 
ment therein  rendered,  and  the  proceedings  therein  had,  are  as  eonela- 
eive  against  the  party  holding  such  unrecorded  conveyance  or  lien  as 
if  he  had  been  a  party  to  the  action.  If  the  court  appoints  a  commis- 
sioner for  the  sale  of  the  property,  he  must  sell  it  in  the  manner  pro- 
vided by  law  for  the  sale  of  like  property  by  the  sheriff  upon  execution; 
and  the  provisions  of  chapter  one,  title  nine,  part  two,  of  this  code 
are  hereby  made  applicable  to  sales  made  by  such  commissioner,  and 
the  powers  therein  given  and  the  duties  therein  imposed  on  sheriffs  are 
extended  to  such  commissioner.  In  all  cases  heretofore,  now  or  here- 
after pending  in  the  courts  of  this  state,  in  the  event  of  the  death,  ab- 
sence from  the  state,  other  disability  or  disqualification  of  the  commis- 
sioner appointed  to  sell  encumbered  property  under  the  foregoing  pro- 
visions of  this  section,  the  court  may,  upon  the  happening  of  either  the 
death,  absence  from  the  state,  other  disability  or  disqualification  of  the 
commissioner,  appoint  an  elisor  to  perform  the  duties  of  such  commis- 
sioner which  are  then  to  be  performed  in  euch  action.  The  elisor  so 
appointed  shall  give  the  undertaking,  and  take  the  oath  hereinbefore 
provided  to  be  given  and  taken  by  a  commissioner,  before  entering  upon 
the  discharge  of  his  duties,  and  shall  thereafter  perform  all  duties  left 
unperformed  by  the  commissioner  whom  he  is  appointed  to  succeed,  with 
like  effect  as  if  such  duties  had  been  performed  by  the  commissioner. 
If  the  land  mortgaged  consists  of  a  single  parcel,  or  of  two  or  more  con- 
tiguous parcels,  situated  in  two  or  more  counties,  the  court  may,  in  its 
judgment,  direct  the  whole  thereof  to  be  sold  in  one  of  such  counties 
by  the  sheriff,  commissioner  or  elisor,  as  the  case  may  be,  and  upon 
such  proceedings,  and  with  like  effect,  as  if  the  whole  of  the  property 
were  situated  in  that  county. 

Legislation  t726.  1.  Enacted  March  11,  1872;  based  on  Praetlea  Ael. 
§  246,  aa  amended  by  State.  1865-66,  p.  704.  When  §726  was  enacted  in 
1872,  (1)  in  first  sentence,  "shall"  was  changed  to  "mast";  (2)  the  begin- 
ning of  the  second  sentence,  before  the  words  "direct  the  sale,*'  was  changed 
from  "In  such  action,  the  court  may";  (8)  in  the  same  sentence,  (a)  "to** 
was  omitted  before  "direct  a  sale,"  (b)  "the"  was  added  before  "expenses  of 
the  sale,"  (c)  "shall"  was  changed  to  "can"  before  "then  be."  and  (d)  "shall 
then"  was  changed  to  "it  becomes"  before  "a  lien";  (4)  in  sentenee  beginning 
"No  person,"  (a)  "shall  be"  was  changed  to  "are"  before  "as  conclusiTo,"  and 
(b)  "said"  was  changed  to  "the"  before  "action,"  the  section  then  ending  with 
this  latter  word;  (5)  omitting  from  end  of  section  the  words  "and  shall  in  all 
respects  have  the  same  force  and  effect."  2.  Amended  by  Stats.  189S,  p.  118, 
(1)  in  sentence  beginning  "In  such  action,"  the  words  "to  the"  were  omitted 
after  "amount  due,"  and  the  word  "plaintiff"  was  changed  to  "plaintiffs,"  ehaa- 
ging  the  semicolon  after  this  word  to  a  period;  (2)  a  new  sentence  was  added, 
beginning  "The  court"  and  ending  "property";  (3)  "and"  was  omitted  before 
"If  it  appear,"  and  a  new  sentence  was  begun  with  these  words,  adding,  tn 
the  same,  after  "sheriff's  return,"  the  words  "or  from  the  commissioner's  re* 
port";  (4)  in  sentence  beginning  "No  person,"  the  word  "made"  waa  omitted 
after  "he  had  been";     (5)    a  new   seittouce  was  added,   reading,   "If  the  eoort 
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ftppoiat  •  eommissloner  for  the  sal«  of  the  propertji  ho  ihall  ion  It  In  tho 
manner  proTided  by  law  for  the  sale  of  like  property  by  the  aheriff  upon  exe* 
eation,  and  the  provisioni  of  chapter  one,  title  nine,  part  two,  of  the  Code  of 
ClTil  Procedure,  are  hereby  made  applicable  to  sales  made  by  such  commission- 
ers, and  the  powers  therein  ^iven  and  the  duties  therein  imposed  on  sheriffs 
are  extended  to  snch  commissioners";  the  section  then  ending  with  this  sen- 
tence. 8.  Amended  by  Stats.  1895,  p.  98,  (1)  in  sentence  beginning  "In  such 
action."  (a)  "the"  was  omitted  after  "costs  of."  and  (b)  "plaintiflTs"  was  changed 
to  "plaintiff' ;  (2)  a  new  sentence  was  added,  reading,  "In  the  erent  of  the  death, 
or  absence  from  the  state,  or  other  disability  or  disqualification  of  the  commis- 
sioner so  appointed  to  sell  encumbered  property,  the  court  may,  after  the  time 
for  redemption  has  expired,  appoint  an  elisor  to  make  the  deed  or  deeds  due 
to  the  purchaser  or  purchasers,  or  his  or  their  assigns,  of  the  property  so  sold 
by  said  commissioner."  4.  Amended  by  Stats.  1901,  p.  48,  (1)  in  first 
ientenee,  omitting  "estate"  after  "real";  (2)  in  sentence  beginning  "In  such 
action."  (a)  changing  "a"  to  "the"  before  "sale  of,"  and  (b)  adding,  after 
"due  plaintiif,"  from  word  "including"  to  end  of  sentence;  (8)  adding  two 
new  sentences,  beginning  "It  must  require"  and  ending  "duties  of  his  oflice": 
(4)  In  sentence  beginning  "If  it  appear,"  (a)  changing  "can"  to  "must,"  (b) 
after  "docketed,"  adding  the  words  "by  the  clerk  in  the  manner  prorided  in 
this  eode,"  and  (e)  ehaoging  "on"  to  "in"  after  "other  cases";  (5)  changing 
and  adding  to  section,  after  "If  the  eonrt  appoint,"  to  read  as  at  present. 
5.  Amendment  by  Stats.  1901,  p.  158;    unconstitutional:    See  note,  9  5.  ante. 

CiUtlons.  Cal.  49/679;  51/242;  58/89;  54/614;  55/20,  588;  57/10;  58/ 
68;  62/630;  63/867,  560;  64/232,  862;  65/513;  66/98.  835;  67/236.  584; 
72/260;  77/59;  78/200;  79/121;  80/248,  853,  355;  84/156,  157,  158.  176; 
87/161;  89/487;  97/289;  98/493.  494;  99/418;  102/268.  269.  271;  103/643; 
104/371;  105/417;  100/196,  197;  118/466,  467;  114/128;  116/119;  117/ 
842,  482;  118/98,  885,  836,  841.  420;  119/22,  291;  120/484.  497.  498,  499, 
500;  121/197.  198,  296;  122/88,  84,  86;  123/215;  124/166.  417;  126/109, 
286.  586;  127/80,  475,  477,  616.  620;  128/491.  492;  129/163.  164;  180/514, 
515;  183/61.  684;  134/446;  136/535;  137/203;  138/71,  260;  140/81,  194, 
880;  141/885,  656;  142/478,  476;  143/77,  475;  144/66;  145/550,  551,  553, 
554;  146/7,  10;  148/545;  149/651;  150/487;  151/731,  760;  152/853.  App. 
1/198.  739;  2/652;  8/58;  4/86;  6/91,  456.  458.  Prao.  Act:  Cal.  (5  246)  9/ 
551:  22/125;  25/347,  849;  26/580;  27/271;  28/524,  526;  80/623;  83/483; 
88/855;   89/305;   49/248;   50/518;   52/671.     App.  1/739. 

Aasistance,  writ  of:  See  post,  §  1210. 

Act  anthorlziiiff  court  to  llz  fee  on  foreclosure:  See  post,  Appendix,  tit. 
"Mortgages." 

Xi^nnetioii  to  reitraln  wait*  by  party  in  possession:  Post.  9  745. 

Jndgment  by  default:  Ante,  9  585.     Belief:  Ante.  99  580.  585. 

Personal  property,  mortgage  or  pledge  of.  Bemcdies:  See  Civ.  Code,  99  2967, 
2986-3011;  post,  9  2967. 

Place  of  trial:  Ante,  9  892. 

Pleading  written  document:  Ante,  99  447-449. 

PoreclOBore  necessary  to  obtain  possession:  Post,  9  744. 

BeceiTor:  Ante,  9  564. 

lAm  pendens:  Ante,  9  409. 

Several  mortgages  or  debts,  inatallmenti,  etc.:  Post,  9  728. 

Tender:  Post,  9  997. 

SnrpliiB  money  to  be  deposited  in  court. 

§727.    If  there  be  snrplus  money  remaining,   after  payment   of  the 
amount  dae  on  the  mortgage,  lien,  or  encumbrance,  with  costs,  the  court 
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may  cause  the  same  to  be  paid  to  the  person  entitled  to  it,  and  in  tlie 
mean  time  may  direct  it  to  be  deposited  in  court. 

LegiiUtlon  §727.  Enacted  March  11,  1872;  re-«i»e(ment  of  Praetie*  Aet, 
1247. 

OlUtlont.     Oal.  78/268;  104/271. 
Deposit  in  eonrt:  Ante,  fi§  672,  578.  674. 

Proceedings  when  debt  secured  falls  due  at  different  times. 

§728.  If  the  debt  for  which  the  mortgage,  lien,  or  encumbrance  is 
held  is  not  aU  due,  so  soon  as  sufficient  of  the  property  has  been  sold 
to  pay  the  amount  due,  with  costs,  the  sale  must  cease;  and  afterwards, 
as  often  as  more  becomes  due,  for  principal  or  interest,  the  court  may, 
on  motion,  order  more  to  be  sold.  But  if  the  property  cannot  be  sold 
in  portions,  without  injury  to  the  parties,  the  whole  may  be  ordered  to 
be  sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid,  there 
being  a  rebate  of  interest  where  such  rebate  is  proper. 

Legislation  §728.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet, 
I  248,  changing  (1)  "be"  to  "ia"  before  "not  all  due,"  and  (2)  "ihall"  to  "must" 
before  "cease."  2.  Amendment  hj  Stats.  1001,  p.  169;  unconstitutional:  See 
note,  9  6,  ante. 

OltoUons.  Cal.  62/602;  92/676;  97/289;  104/271;  126/287;  129/186.  187, 
188;  181/189;  188/266.     Prac.  Act:  Oal.  (8  248)  88/528;  45/166;  129/187. 

Oatb  and  undertaking  of  commissioner.    Beport  and  account  of  sale. 

Compensation  of  commissioner. 

§729.  The  commissioner,  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and  the  court  making  the  appoint- 
ment shall  require  of  him  an  undertaking,  with  sufficient  sureties,  to  be 
approved  by  the  court,  in  an  amount  to  be  fixed  by  the  court,  to  the 
effect  that  he  will  faithfully  perform  the  duties  of  commissioner,  accord- 
ing to  law.  Within  thirty  days  after  such  sale,  the  commissioner  must 
file  with  the  clerk  of  the  court  in  which  the  action  is  pending,  a  veri- 
fied  report  and  account  of  the  sale,  together  with  the  proper  affidavits, 
showing  that  the  regular  and  required  notice  of  the  time  and  place  of 
the  sale  was  given,  which  report  and  account  shall  have  the  same  force 
and  effect  as  the  sheriff's  return  in  sales  under  execution.  In  all  eases 
of  sales  made  by  a  commissioner,  the  court  in  which  the  proceedings 
are  pending  shall  fix  a  reasonable  compensation  for  the  commissioner's 
services,  but  in  no  case  to  exceed  the  sum  of  ten  dollars. 

Legiilation  0  729.     1.  Added   by    State.    1898,    p.    119.     2.  Amendmaat     by 
State.  1901,  p.  159;  unconstitutional:  8ee  note,  |  6,  ante. 
OttoUons.     Oal.  180/629. 


.*  I 
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CHAPTER  IL 

AcUona  for  Ntilsaace,  Waste,  and  Willfnl  Trdspasi,  In  Certain  Oases, 

on  Beal  Pioperty. 

I  781.  Kuiunea  delloed.     Abatement  of.     Aetioni  instituted,  by  whoM. 

i  782.  Wute,  metioni  for. 

i  788.  Treepast  for  catting  or  carrying  away  trees,  etc.,  actions  for, 

i  784.  Measure  of  damages  in  certain  eases  under  t^e  last  section, 

i  785.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

Hnlwance  defined.    Abatement  of.    Actiona  Institnted,  by  whom. 

§  731.  An  action  may  be  brougbt  by  any  person  whose  property  is  In- 
juTioiisly  affected,  or  whose  personal  enjoyment  is  lessened  by  a  nui- 
sance, as  the  same  is  defined  in  section  thirty-four  hundred  and  seventy- 
nine  of  the  Civil  Code,  and  by  the  judgment  in  such  action  the  nui- 
aanee  may  be  enjoined  or  abated  as  well  as  damages  recovered  therefor. 
A  civil  action  may  be  brought  in  the  name  of  the  people  of  the  state 
of  California  to  abate  a  public  nuisance,  as  the  same  is  defined  in  sec- 
tion thirty -four  hundred  and  eighty  of  the  Civil  Code,  by  the  district 
attorney  of  any  county  in  which  such  nuisance  exists,  or  by  the  city  at- 
torney of  any  town  or  city  in  which  such  nuisance  exists,  and  each  of 
said  officers  shall  have  concurrent  right  to  bring  such  action  for  a  public 
noisance  existing  within  a  town  or  city,  and  such  district  attorney,  or 
city  attorney,  of  any  county  or  city  in  which  such  nuisance  exists  must 
bring  anch  action  whenever  directed  by  the  board  of  supervisors  of  such 
eonnty  or  whenever  directed  by  the  legislative  authority  of  such  town 
or  eity. 

Legislatton  1731.  1.  Enacted  March  11,  1872  (re-enactment  of  Practice 
Act,  9  240),  and  then  read:  "Anything  which  is  injurious  to  health,  or  in- 
decant,  or  offensiye  to  the  senses,  or  an  obstruction  to  the  free  use  of  property, 
•o  aa  to  interfere  with  the  comfortable  enjoyment  of  life  or  property,  is  a 
Buisanea,  and  the  subject  of  an  action.  Such  action  may  be  brought  by  any 
peraon  whose  property  is  injuriously  affected,  or  whose  personal  enjoyment  is 
lessened  by  the  nuisance;  and  by  the  judgment  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recoyered.*'  2.  Amendment  by  Stats.  1901,  p.  160; 
vneonstitutional:   Bee  note.   I  5,  ante.     8.  Amended  by  Stats.  1905,  p.  130. 

Citations.  Oal.  60/504;  61/144;  65/455;  66/161,  174;  78/464,  616;  80/ 
S48;  80/20;  103/288;  111/30;  115/468;  128/406;  180/370;  141/363:  144/ 
645;  146/57.  App.  1/445;  2/265;  7/820.  Prac.  Act:  Cal.  (|  249)  29/159; 
80/576;  50/104,  504. 

•nralaanoe."  Definition:  Oompara  Civ.  Code,  118470,  8480,  8481;  see  also 
Olv.  Code,  II  8482,  8488,  8400. 

2>aiiiaffas:  Civ.  Code,  I  8484. 

Xtspsa  of  tiina  cannot  legaliM  pvblie:  Olr.  Code,  |  8400. 

Private  action  for  public  nuisance:  Civ.  Oode,  I  8408. 

Ooauaon-law  remedy:  Ante,  1 18. 

Pevtr  ef  board  of  haalth  to  abata,  in  flan  Prandaco:  See  Pol.  Code,  |  8028. 
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Waste,  actions  for. 

§732.  If  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or  tenant 
in  common  of  real  property,  commit  waste  thereon,  any  person  aggrieved 
by  the  waste  may  bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

LeglsUtlon  8  732.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  §250.  2.  Repeal  by  Stats.  1901,  p.  169;  unconstitutional:  See  not*, 
I  5,  ante. 

OitaUons.  Cal.  64/188,  140;  140/679,  680;  142/667.  App.  7/41.  l^xmc 
Aet:  Cal.  (S  250)  29/518. 

Waste:  Ante.  8  746. 

Enjoining:  Ante.  |  746. 

Trespass  for  catting  or  carrying  away  trees,  etc.,  actions  for. 

§733.  Any  person  who  cuts  down  or  carries  off  any  wood  or  under- 
wood, tree,  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber 
on  the  land  of  another  person,  or  on  the  street  or  highway  in  front  of 
any  person's  house,  village,  or  city  lot,  or  cultivated  grounds;  or  on  the 
commons  or  public  grounds  of  any  city  or  town,  or  on  the  street  or  high- 
way in  front  thereof,  without  lawful  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of  damages 
which  may  be  assessed  therefor,  in  a  civil  action,  in  any  court  having 
jurisdiction. 

Legislation  |7SS.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
9  251),  changing  (1)  "shall  cut"  to  "cuts."  (2)  "girdle"  to  "girdles,"  (S> 
"injure"  to  "injures,"  and  (4)  "shall  be"  to  "is"  before  "liable."  2.  B«pea] 
hy  Stats.  1901,  p.   159;    unconstitutional:     See  note,   S   ^t  snte. 

ClUtions.  Cal.  108/201,  205,  206,  207;  140/680.  Prae.  Aet:  Cat.  (1251) 
61/304,  306;   108/206. 

Treble  damages  for  Injnries  to  trees:  See  dr.  Code,  8  8846. 

Measure  of  damages  in  certain  cases  under  the  last  section. 

§734.  Nothing  in  the  last  section  authorizes  the  recovery  of  more 
than  the  just  value  of  the  timber  taken  from  uncultivated  woodland  for 
the  repair  of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

Legislation  §  734.  1.  Enacted  March  11,  1872  (based  on  Practice  Aet, 
8  252),  changing  "authorizes"  from  "shall  authorize."  2.  Bepeal  by  Stats.  1901, 
p.   159;     unconstitutional:     See  note,   S  5,   ante. 

OlUUons.     Prac.  Act:  Cal.  ((252)  1/396,  488. 

Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§736.  If  a  person  recover  damages  for  a  forcible  or  unlawful  entry 
in  or  upon,  or  detention  of  any  building  or  any  cultivated  real  property, 
judgment  may  be  entered  for  three  times  the  amount  at  which  the  actual 
damages  are  assessed. 

Legislation  §735.     Enacted  March  11,  1872;    re-enactment  of  Practice  Act, 
I  253.     2.  Repeal  by  Stats.  1901,  p.  159;  unconstitutional:   See  note,  fi  5,  ante, 
ClUtions.     Cal.  138/2  S3. 

Forcible  entry  and  unlawful  detainer,  treble  damages:  Post,  |  1174, 
Treble  damages:  See  dr.  Code,  8  3345. 
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CHAPTER  m. 

Actions  to  Determine  Conflicting  Clainu  to  Seal  Property,  and  Other 
Provisions  Belating  to  Actions  concerning  Real  Estate. 

I  738.     Parties  to  action  to  quiet  title.     Willi  In  evidence.     Right  to  Jary  trial. 

f  739.     When  plaintiff  cannot  recover  costs. 

i  740.     Where  plaintiff's  right  terminates  pending  suit,  what  he  maj  recover. 

i  741.     When  value  of  improvements  can  be  allowed  as  a  set- off. 

1^742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure  the  land  in 
dispute. 

i  743.  Order,  what  to  contain,  and  how  served.  If  unnecessary  injury  done,  the 
party  surveying  to  be  liable  therefor. 

I  744.     A  mortgage  must  not  be  deemed  a  conveyance,  whatever  its  terms. 

i  745.  When  court  may  grant  injunction;  during  foreclosure;  after  sale  on  execu- 
tion, before  conveyance. 

I  746.  Damages  msy  be  recovered  for  injury  to  the  possession  after  sale  and  before 
delivery  of  possession. 

i  747.     Action  not  to  be  prejudiced  by  alienation  pending  suit. 

S  748.     Mining  claims,  actions  concerning,  to  be  governed  by  local  rules. 

I  749.     How  service  may  be  made  in  actions  relating  to  real  property.     [Repealed.] 

i  749.  Determination  of  adverse  claims  to  real  property.  Unknown  defendants. 
Lis  pendens. 

I  750.     Summons;  service,  and  proof  of  service.     Publication  of  summons. 

I  751.  Judgment  must  not  be  entered  by  default.  When  entered,  is  conclusive. 
Remedy  is  eumulative. 

Parties  to  action  to  qniet  title.  Wills  In  evidence.  Bight  to  Jnry  triaL 
§738.  An  action  may  be  brought  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property,  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim;  provided,  however,  that  when- 
ever in  an  action  to  quiet  title  to,  or  to  determine  adverse  claims  to, 
real  property,  the  validity  of  any  gift,  devise,  or  trust,  under  any  will, 
or  instrument  purporting  to  be  a  will,  whether  admitted  to  probate  or 
not,  shall  be  involved,  such  will,  or  instrument  purporting  to  be  a  will, 
is  admissible  in  evidence;  and  all  questions  concerning  the  validity  of 
any  gift,  devise,  or  trust  therein  contained,  save  such  as  under  the  con- 
stitution belong  exclusively  to  the  probate  jurisdiction,  shall  be  finally 
d^crmined  in  such  action;  and  provided,  however,  that  nothing  herein 
contained  shall  be  construed  to  deprive  a  party  of  the  right  to  a  jury 
trial  in  any  case  where,  by  the  law,  such  right  is  now  given. 

1>gi8lation  S738.  1.  Enacted  March  11.  1872  (based  on  Practice  Act. 
I  254),  (1)  omitting  the  words  "in  possession,  by  himself  or  his  tenant,  of 
real  property."  after  "any  person."  (2)  changing  "any"  to  "another,"  and 
<8)  at  end  of  section,  omitting  "estate,  or  interest."  2.  Amended  by  Stats. 
1895,  p.  72,  adding  the  provisos.  8.  Amendment  by  Stats.  1901,  p.  159;  un- 
eonstitutional :    See  note,  i  5,  ante. 

Citationa.  Cal.  52/483;  58/19.  8^8,  654;  56/247;  65/404.  605;  66/338.  555. 
559,  562,  568,  565;  67/484;  69/593;  71/186.  188;  73/96,  652;  74/497.  498. 
499;  75/128;  77/296.  852;  79/300,  446;  80/340,  342,  465;  81/130;  83/592, 
608,  609.  614;  84/467;  86/861,  557.  564.  582;  '87/53;  88/123,  127;  89/599; 
90/8,    848;    92/10,    14;    94/368,   466,    467;    98/419;    103/217;    108/676;    109/ 
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69;  111/600;  116/500;  117/61;  120/516;  122/544;  125/672;  126/474;  137/ 
509,  510;  129/677;  182/696,  697;  184/386;  135/612;  136/483;  187/478; 
138/156;  147/5;  150/309.  821,  648;  152/644.;  158/50.  App.  3/581;  4/151. 
X52;  5/276.  582;  6/43.  120,  539.  Prac.  Act:  Cal.  (f  254)  9/271;  18/114; 
15/262;  21/243,  510;  25/44,  252,  437.  518;  28/202,  647,  649.  655;  29/57; 
81/287;  32/110.  628;  84/371,  559.  565;  35/34;  86/314,  821;  37/807,  440; 
39/17.  19;  41/62;  42/644;  48/86.  173.  215;  56/248;  79/446;  60/465. 

Determining  claim  to  personalty:  Post,  8  1050. 

Parties:  Ante,  68  879,  380,  381. 

VHien  plaintiff  cannot  recover  costs. 

§739.  If  the  defendant  in  such  action  disclaim  in  bis  answer  any  in- 
terest or  estate  in  the  property,  or  suffer  judgment  to  be  taken  against 
him  without  answer,  the  plaintiff  cannot  recover  costs. 

Legislation  fi  739.  Enacted  March  11,  1872  (based  on  Practice  Act.  |  255). 
changing  "shall  not"  to  "cannot." 

Citationi.  Cal.  79/447;  83/598,  609;  126/148;  150/309,  821.  App.  4/ 
151,  152. 

Costs:  Post.  88  1022  et  seq. 

Wbere  plaintiff's  right  terminates  pending  snit,  what  he  may  recover. 

§740.  In  an  action  for  the  recovery  of  property,  where  the  plaintiff 
shows  a  right  to  recover  at  the  time  the  action  was  commenced,  but  it 
appears  that  his  right  has  terminated  during  the  pendency  of  the  action, 
the  verdict  and  judgment  must  be  according  to  the  fact,  and  the  plain- 
tiff may  recover  damages  for  withholding  the  property. 

Legislation  §740.  1.  Enacted  March  11,  1872  (based  on  Practice  Aet.  8  256), 
changing  "shall"  to  "must."  2.  Amendment  by  Stats.  1901,  p.  160;  uncon- 
stitutional: See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907.  p.  666;  the  eod« 
commissioner  saying,  '*The  word  Veal'  is  omitted  before  the  word  'property.'  th« 
amendment  thus  extending  the  benefit  of  the  section  to  all  classes  of  property.** 

CiUtions.     Prac.  Act:  Cal.  (8  256)  27/246;  28/448;  80/478,  475.  476,  477. 

Pendency  of  action:  Post,  8  1049. 

When  valne  of  improvements  can  be  allowed  as  a  set-off. 

§741.  When  damages  are  claimed  for  withholding  the  property  re- 
eovered,  upon  which  permanent  improvements  have  been  made  by  a  de- 
fendant, or  those  under  whom  he  claims,  holding  under  color  of  title 
adversely  to  the  claim  of  the  plaintiff,  in  good  faith,  the  value  of  tueh 
improvements  must  be  allowed  as  a  set-off  against  such  damages. 

Legitlation  •  741.  Enacted  March  11,  1872  (based  on  Practice  Aet,  8  257), 
changing   (1)    "claims"   to   "claim"   and    (2)    "shall"   to  '*must." 

Citations.  Cal.  73/175;  82/127;  85/401;  108/210.  Prac.  Act:  GaL  (8  257) 
14/467;   18/696;   31/495;   35/355. 

Counterclaim.     Waived,  unless  defendant  sets  it  up:  Ante,  8  489. 

Counterclaim  generally:   Ante,   8  438. 

An  order  may  be  made  to  allow  a  party  to  snrrey  and  measure  the  land 

in  dispute. 

§742.  The  court  in  which  an  action  is  pending  for  the  recovery  of 
real  property,  or  for  damages  for  an  injury  thereto,  or  a  judge  thereof 
may,  on  motion,  upon  notice  by  either  party  for  good  cause  shown,  grant 
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an  order  allowing  to  sneli  partj  the  right  to  enter  npon  the  property  and 
make  survey  and  measurement  thereof,  and  of  any  tunnels,  shafts,  or 
drifts  therein,  for  the  purpose  of  the  action,  even  though  entry  for  such 
purpose  has  to  be  made  through  other  lands  belonging  to  parties  to  the 
action. 

Leclstatton  9  748.  1.  Enaeted  March  11,  1872  (bas«d  on  Praetie«  Act.  i  258), 
(1)  addinf  "or  for  damaeea  for  an  injnry  thereto."  (2)  adding  *'and  of  any 
tnnnela,  ahafta,  or  drifta  thereon,"  (3)  changing  "purpoies"  to  "purpoaa,"  and 
(4)  adding  laafc  clauae,  beginning  "even  though."  2.  Amended  by  Code  Amdta. 
1880,  p.  11,  (1)  atriklng  out  "or  a  county  judge"  after  "Judge  thereof."  and 
(3)  changing  "thereon"  to  "therein." 

Order  for  surrey,  where  title  to  land  In  two  counties  dlapnted:  See  Pol.  Code. 
14216. 

Order,  'what  to  contain,  and  how  served.    If  unnecessary  Injury  done, 

the  party  rarreying  to  be  liable  therefor. 

§743.  The  order  must  describe  the  property,  and  a  copy  thereof  must 
be  served  on  the  owner  or  occupant;  and  thereupon  such  party  may 
enter  upon  the  property,  with  necessary  surveyors  and  assistants,  and 
make  sneh  survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property  he  is  liable  therefor. 

ItCgialation  f  748.  Enacted  March  11.  1872  (based  on  Practice  Act,  |  259). 
changing  (1)  "ehall"  to  "must"  in  both  instances,  (2)  "measurements"  to 
"measurement,"  and  (8)  "ahall  be"  to  "is." 

A  mortgage  must  not  be  deemed  a  conveyance,  whatever  ItB  terms. 

§744.  A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to 
recover  possession  of  the  real  property  without  a  foreclosure  and  sale. 

Legialation  §744.  1.  Enacted  March  11,1872;  re-enactment  of  Practice  Act, 
1260.     2.  Repeal  by  State.  1901.  p.  160;  unconstitutional:   See  note,   15,  ante. 

Citationa.  Cal.  57/482,  488;  62/630;  66/615;  76/180;  98/494;  ;00/254; 
120/179.  Prac.  Act:  Cal.  (§260)  14/264;  17/591,  592;  22/261;  29/19.  255; 
86/48.  51,  59,  68;  76/180;   144/82.  88. 

Conveyanca  deemed  mortgage:  CIt.  Code,  f |  2924,  2925.  Proof:  CIt.  Code, 
I  2925.    Mortgagee's  possession:   Civ.  Code,  {  2927. 

Wliem  court  may  grant  Injonction;   daring  foreclosure;   after  sale  on 

execution,  before  conyeyance. 

§746.  The  court  may,  by  injunction,  on  good  cause  shown,  restrain 
the  party  in  possession  from  doing  any  act  to  the  injury  of  real  prop- 
erty daring  the  foreclosure  of  a  mortgage  thereon;  or,  after  a  sale  on 
ezeeation,  before  a  conveyance. 

I«0gislation  t746.     1.  Enacted  March  11,  1872;  re-enactment  of  Practice  Act, 
I  S61.     2.  Repeal  by  State.  1901,  p.  160;  unconstitutional:  See  note,  I  5,  ante. 
Citations.     Prac.  Act:  Cal.  (8  261)  80/497. 
Xajuietion  generally:  Ante,  ||  625-588. 
Xeceiver:  Ante,  i  564,  subd.  2. 
Waste:  Civ.  Code,  f  2929. 
Code  Cir.  Proc — 20 
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Foreclorare  of  mortgage:  Ante,  §  726. 
Execntlon  sales:  Ante,  S§  604  et  seq. 

Damages  may  be  recovered  for  Injury  to  the  possession  after  sale  and 

before  delivery  of  possession. 

§746.  When  real  property  has  been  sold  on  execution,  the  purchaser 
thereof,  or  any  person  who  may  have  succeeded  to  his  interest,  may, 
after  his  estate  becomes  absolute,  recover  damages  for  injury  to  the 
property  by  the  tenant  in  possession  after  sale,  and  before  possession  is 
delivered  under  the  conveyance. 

Legislation  §  746.     Enacted  March  11,  1872  (based  oa  Practice  Act,  |  262), 
changing  ''shall  haye"  to  "has"  in  first  line. 
Lis  pendens:  Ante,  fi  409. 

Action  not  to  be  prejudiced  by  alienation  pending  suit. 

§  747.  An  action  for  the  recovery  of  real  property  against  a  person 
in  possession  cannot  be  prejudiced  by  any  alienation  made  by  such  per- 
son, either  before  or  after  the  commencement  of  the  action. 

Legislation  1747.  Enacted  March  11,  1672;  re-enactment  of  Practice  Aet^ 
1268. 

Citations.     Prac.  Act:  Oal.  <f  268)  71/476. 

Mining  claims,  actions  concerning,  to  be  governed  by  local  roles. 

§748.  In  actions  respecting  mining  claims,  proof  must  be  admitted 
of  the  customs,  usages,  or  regulations  established  and  in  force  at  the 
bar  or  diggings  embracing  such  claim;  and  such  customs,  usages,  or  regu- 
lations, when  not  in  conflict  with  the  laws  of  this  state,  must  govern 
the  decision  of  the  action. 

Legislation  §  748.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  621), 
(1)  omitting  "constitution  and"  before  "laws,"  and  (2)  changing  "shall"  to 
"must." 

Citations.     Prac.  Act:  Cal.  (8  621)  5/100;  26/272,  533;  81/893;  69/383. 

§74^.  [Related  to  mode  of  service  in  actions  relating  to  real  prop- 
erty.    Repealed.] 

Legislation  §  749.  1.  Added  by  Stats.  1891,  p.  278  (erroneously  numbered 
149),  approved  March  31,  1891.  2.  Repeal  by  Stats.  1901,  p.  160;  unconatitu- 
ttonal:  See  note,  {  5.  ante.  3.  Repealed  by  Stats.  1907,  p.  686;  the  code  com- 
missioner saying,  "This  section  is  hereby  repealed  because  it  has  been  made 
superfluous  by  the  late  amendments  to  $412  of  the  Code  of  Civil  Procedure. 
Moreover,  there  are  two  sections  749  in  the  code,  one  enacted  in  1891  and  the 
other  in  1900  [1901].  They  do  not  supersede  each  other[,]  under  the  principle 
of  Ex  parte  Ruffin,  119  Gal.  487.  The  superfluous  one  is  here  repealed,  leaving 
the  other  in  force." 

Citations.     App.  7/650,  651.  654. 

Determination  of  adverse  claims  to  real  property.    TTnknown  defend- 
ants.   I<is  pendens. 

§749.  An  action  may  be  broiif^ht  to  determine  the  adverse  claims  to 
and  clouds  upon  title  to  real  property  by  a  person  who,  by  himself  or 
by  himself  and  his  predecessors  in  interest,  has  been  in  the  actual,  ez- 
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elusive  and  aduerse  posseteion  of  such  property  eontinuouslj  for  twenty 
years  prior  to  the  filing  of  the  complaint,  claiming  to  own  the  same  in 
fee  against  the  whole  world,  and  who  has  paid  all  taxes  of  every  kind 
levied  or  assessed  against  the  property  daring  the  period  of  five  years 
eontinnoQsly   next   preceding  the   filing  of   the   complaint.     Said   action 
shall  be  commenced  by  the  filing  of  a  verified  complaint  averring  the 
matters  above  enumerated.    The  said  complaint  may  include  as  defend- 
ants in  such  action,  in  addition  to  such  persons  as  appear  of  record  to 
have,  aU  other  persons  who  are  known  to  the  plaintiff  to   have,  some 
claim  or  cloud  on  the  lands  described  in  the  complaint  adverse  to  plain- 
tiffs ownership,  or  other  persons  unknown  claiming  any  right,  interest 
or  lien  in  such  lands,  or  cloud  upon  the  title  of  plaintiff  thereto,  and 
the  plaintiff  may  describe  such  unknown  defendants  in  the  complaint 
as  follows:   "also  all  other  persons  unknown,  claiming  any  right,  title, 
estate,  lien  or  interest  in  the  real  property  described  in  the  complaint 
adverse    to    plaintiff's    ownership,    or    any    cloud    upon    plaintiff's    title 
thereto."     Within  ten  days  after  the  filing  of  the  complaint,  plaintiff 
shall  file,  or  cause  to  be  filed,  in  the  office  of  the  county  recorder  of  the 
eounty  where  the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  matters  required  by  section  four  hundred  and  nine 
of  this  code. 

LegisUUoa  8  749.  1.  Added  by  Stats.  1901,  p.  679,  and  then  read:  "If,  in 
sa  action  to  determine  an  adverse  claim  to  real  property,  it  appears  by  a  verified 
complaint  that  the  plaintiff,  or  the  plaintiff  and  his  predecessors  in  interest,  have 
been  for  twenty  years  prior  to  filing  such  complaint,  in  the  actual  and  exclu- 
aire  posaession  of  snch  property  in  his  or  their  own  right,  holding  and  claiming 
the  same  adversely  to  all  other  persons,  and  that,  in  addition  to  the  defendant 
Bamed  in  the  complaint,  there  is  or  may  be  some  other  person  or  persons  whose 
names  are  unknown  to  him,  who  claim  some  estate  or  interest  In  such  property 
adveraely  to  him,  the  clerk  must  issue  a  summons  which  must  contain  the  mat* 
tcra  required  by  section  four  hundred  and  seven,  and,  in  addition  thereto,  a 
description  of  the  property,  and  a  direction  that  all  persons  claiming  any  estate 
or  interest  therein,  appear  and  answer  the  complaint  within  thirty  days  after  the 
service  thereof."  2.  Amended  by  Stats.  1903,  p.  104.  See  Legislation  i  749, 
ante. 

CiUtions.     Cal.  115/276;   150/314,   648.   649. 

Summons;  serTice,  and  proof  of  service.    Publication  of  summons. 

§750.  Within  one  year  after  the  filing  of  the  complaint,  as  required 
by  the  preceding  section,  a  summons  must  be  issued,  which  shall  con- 
tain the  matters  required  by  section  four  hundred  and  seven  of  this  code, 
and  in  addition  a  description  of  the  property  and  a  statement  of  the 
object  of  the  action.  In  said  summons  the  said  unknow*n  defendants 
shall  be  designated  as  in  the  complaint.  Within  thirty  days  after  the 
iasoance  of  the  summons,  the  plaintiff  shall  post  or  cause  to  be  posted 
a  copy  thereof  in  a  conspicuous  place  on  the  property.  All  defendants 
residing  in  the  state  of  California,  whose  place  of  residence  is  known  to 
the  plaintiff,  shall  be  served  personally.  After  service  on  all  such  de- 
fendants has  been  made,  the  plaintiff,  or  his  agent,  or  attorney,  shall 
make  and  file  an  affidavit  wherein  there  shall  be  stated  the  names  of 
the  defendanta  who  have  been  served  personally,  the  names  of  the  de- 
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fendants  who  reside  out  of  the  state  and  their  places  of  residence,  if 
known  to  the  plaintiff,  and  the  names  of  the  defendants  residing  in  or 
out  of  the  state  whose  place  of  residence  is  unknown  to  the  plaintifF, 
and  thereupon  the  court  or  a  judge  thereof  shall  make  an  order  direet- 
ing  the  said  summons  to  be  served  upon  the  defendants  residing  out  of 
the  state,  whose  place  of  residence  is  known  to  the  plaintiff  and  npoB 
the  defendants  residing  in  or  out  of  the  state,  whose  place  of  residence 
is  unknown  to  the  plaintiff,  and  upon  all  the  unknown  defendants  as 
stated  in  the  complaint  and  summons,  by  publication  in  some  newspaper 
of  general  circulation  printed  and  published  in  the  county  where  the 
property  is  situated,  and  if  there  be  no  su<ch  paper  in  such  county,  then 
m  some  adjoining  county,  to  be  designated  by  the  court  or  judge  thereof, 
which  publication  shall  be  for  once  a  week  for  two  successive  months. 
A  copy  of  the  summons  and  complaint,  within  ten  days  after  the  mak- 
ing of  said  order,  properly  addressed  and  with  the  postage  thereon  fully 
prepaid,  shall  be  mailed  to  each  of  the  defendants  who  reside  out  of 
the  state,  at  their  place  of  residence,  if  known,  and  also  to  the  defend- 
ants residing  in  or  out  of  the  state  whose  place  of  residence  is  unknown 
to  plaintiff,  addressed  to  them  at  the  county  seat  of  the  county  where 
the  action  is  commenced.  All  such  unknown  persons  so  served  shall 
have  the  same  rights  as  are  provided  by  law  in  cases  of  all  other  de- 
fendants named,  upon  whom  service  is  made  by  publication,  or  person- 
ally, and  the  action  shall  proceed  against  such  unknown  persons  in  the 
same  manner  as  against  the  defendants  who  are  named  upon  whom  ser- 
vice is  made  by  publication  or  personally  and  with  like  effect;  and  any 
such  unknown  person  who  has  or  claims  to  have  any  right,  title,  estate, 
lien  or  interest  in  the  said  property,  or  cloud  on  the  title  thereto,  ad- 
verse to  plaintiff,  at  the  time  of  the  commencement  of  the  action,  who 
has  been  duly  served  as  aforesaid,  and  any  one  claiming  under  him,  shall 
be  concluded  by  the  judgment  in  such  action  as  effectually!  as  if  the 
action  was  brought  against  the  said  person  by  his  or  her  name  and  per- 
sonal service  of  process  was  obtained,  notwithstanding  any  such  un- 
known person  may  be  under  legal  disability.  Service  shall  be  deemed 
complete  upon  the  completion  of  the  publication. 

Legislation  I  750.  1.  Added  hj  Stats.  1901,  p.  679,  and  then  read:  *Thm 
court,  at  any  time  after  the  isstiing  of  the  summons  mentioned  in  the  preeediac 
section,  may  make  an  order  that  it  be  served  as  against  all  unknown  owners  and 
all  persons  not  named  in  the  complaint  who  claim  any  estate  or  interest  in  th« 
property,  by  posting  a  copy  thereof  in  a  conspicuous  place  on  such  property, 
and  by  publication  for  the  time  and  in  the  manner  designated  in  section 
four  hundred  and  thirteen.  With  respect  to  the  defendants  whose  names  are 
stated  in  the  complaint,  the  summons  must  be  serred  as  la  other  eaaes.**  S. 
Amended  by  Stats.  1908,  p.  105. 

OlUtions.     Gal.  150/314,  648,  649.     App.  7/650. 

Publication  of  iommons:  See  ante,  9  412. 

Judgment  most  not  be  entered  by  default.    When  entered,  is  condnaiTe. 

Bemedy  is  cumulative. 

§761.    When  the  summons  has  been  served  as  provided  in  the  pre- 
ceding section  and  the  time  for  answering  has  expired,  the  court  shall 
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proceed  to  hear  tlie  eaee  as  in  other  eases  and  shall  have  ^lisdietion 
to  examine  into  and  determine  the  legality  of  plaintiff's  title  and  of  the 
title  and  claim  of  all  the  defendants  and  of  all  unknown  persons,  and 
to  that  end  must  not  enter  any  judgment  by  default,  but  must  in  all 
eases  require  evidence  of  plaintiff's  title  and  possession  and  hear  such 
evidenee   as  may  be  offered  respecting  the  claims  and  title  of  any  of 
the  defendants  and  must  thereafter  direct  judgment  to  be  entered  in  ac- 
cordanee  with  the  evidence  and  the  law.    The  court  before  proceeding 
to  hear  the  ease  must  require  proof  to  be  made  that  the  summons  has 
been  served  and  posted  as  hereinbefore  directed  and  that  the  required 
notice  of  pendency  of  action  has  been  filed.    The  judgment  after  it  has 
become  final  is  conclusive  against  all  the  persons  named  in  the  summons 
and  complaint  who  have  been  served  and  against  all  unknown  persons 
as  stated  in  the  complaint  and  summons  who  have  been  served  by  pub- 
lication, but  shall  not  be  conclusive  against  the  state  of  California  or 
the  United  States.    Said  judgment  shall  have  the  effect  of  a  judgment 
in  rem  except  as  against  the  state  of  California  and  the  United  States; 
and  provided  further,  that  the  said  judgment  shall  not  bind  or  be  con- 
clusive against  any  person  claiming  any  estate,  title,  right,  possession 
or  lien  to  the  property  under  the  plaintiff  or  his  predecessors  in  interest, 
which  claim,  lien,  estate  or  right  of  possession  has  arisen  or  been  cre- 
ated by  the  plaintiff  or  his  predecessors  in  interest  within  twenty  years 
prior  to  the  filing  of  the  complaint.     The  remedy  provided  in  this  and 
the  two  preceding  sections  shall  be  construed  as  cumulative  and  not  ex- 
elusive  of  any  other  remedy,  form  or  right  of  action  or  proceeding  now 
allowed  by  law. 

Iiesialatlon  0  761.  1.  Added  by  Btats.  1901,  p.  679.  «nd  then  read:  "When 
mmmoni  has  been  serred  at  prorided  in  the  preceding  section  and  the  time  for 
answering  has  expired,  the  court  has  Jurisdiction  to  examine  into  and  determine 
tha  legality  of  plaintiff's  title  and  of  the  title  and  claim  of  all  unknown  claim- 
ants and  of  all  other  persons,  and  to  that  end  must  not  enter  any  judgment  by 
default,  but  must,  in  all  cases,  require  evidence  of  the  plaintiff's  title  and  pos- 
aaaaion  and  hear  such  evidence  aa  may  be  offered  respecting  the  claim  and  title 
of  any  other  person  and  must  thereafter  direct  Judgment  to  be  entered  in  accord- 
aaea  with  the  evidence.  The  judgment  when  entered  is  conclusive  against  all 
fhe  partiea  named  in  the  summons  and  upon  whom  it  has  been  served,  and  also 
•Cainat  all  unknown  claimants  and  all  other  persons,  other  than  this  state  or  the 
United  States,  and  excepting  persons  whose  title  or  estate  is  disclosed  by  the 
reeords  in  the  offlce  of  the  eonnty  recorder  of  the  county  wherein  the  property  is 
situated,  and  who  have  not  been  made  parties  to  the  action."  2.  Amended  by 
BUts.   1908,   p.   106. 

ClUtions.     Cal.  160/814,  648,  649.     App.  6/277;  7/660. 

Decrees  affecting  realty  to  be  recorded:  See  Pol.  Oode,  (4184. 
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CHAPTEB  IV. 
Actioiifl  for  Partition  of  Real  Property. 

t  762.     Who  may  bring  actions  for  partition. 

9  753.     Interests  of  all  parties  must  be  set  forth  in  the  complaint. 

9  754.     Lien-holders  not  of  record  need  not  be  made  parties. 

9  755.     Plaintiff  must  file  notice  of  lis  pendens. 

9  756.     Summons.     To  whom  directed,  and  must  contain  what. 

9  757.     Unknown  parties  may  be  served  by  publication. 

9  758.     Answer  of  defendants.     What  to  contain. 

9  759.     Rights  of  all  parties  may  be  put  in  issue  and  det'ermined  in  actioii. 

9  760.     Partial  partition. 

9  761.     Rights  of  lien-holders.     Appointment  of  referee. 

9  762.     Lien-holders   must   be   notified   to   appear  before   the   referee   appointed. 

S  763.     Court   may  order  sale  or  partition,   and  appoint  referees  therefor.      Whea 

site   of   incorporated   city   is   included.     Tenants   in   common    bars   prior 

right  to  purchase. 
9  764.     Partition  must  be  according  to  rights  of  parties.     Bala  of  undiTided  inter- 
ests.    Allotment  of  shares  of  each  party. 
9  765.     Referees  must  make  a  report  of  their  proceedings. 
9  766.     Court   may   confirm   or   set    aside   report.     Upon   whom   judgment   binding. 

Not  invalidated  by  death  of  any  partly. 
9  767.     Judgment  not  to  affect  tenants  for  years  to   the  whole  property. 
9  768.     Expenses  of  partition  must  be  apportioned  among  the  parties. 
9  769.     A  lien  on  an  undivided  interest  of  any  party  is  a  charge  only  on  the  share 

assigned  to  such  party. 
9  770.     Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  property  not  aold, 

when  not  all  aold. 
9  771.     Application  of  proceeds  of  sale  of  encumbered  property. 
9  772.     Party  holding  other  securities  may  be  required  first  to  exhaust  them. 
9  778.     Proceeds  of  sale,  disposition  of. 
9  774.     When  paid  into  court,  cause  may  be  continued  for  determination  of  elaims 

of  parties. 
9  776.     Sales  by  referees  may  be  public  or  private. 
9  776.     Court  must  direct  terms  of  sale  or  credit. 
9  777.     Referees  may  take  securities  for  purchase-money. 
9  778.     Tenant  whose  estate  has  been  sold  shall  receive  compensation. 
9  779.     Court  may  fix  such  compensation. 
9  780.     Court  must  protect  tenants  unknown. 
9  781.     Court  must  ascertain  and  secure  the  value  of  fnturo  contingent  or  TOited 

interests. 
9  782.     Terms    of    sale   must   be   made    known   at    the    time.     Lota    must   bo    sold 

separately. 
9  788.     Who  may  not  be  purchasers. 
9  784.     Referees  must  make  report  of  sale  to  court.     Confirmation  or  rejection  of 

sale. 
9  785.     If  sale  confirmed,  order  must  be  made  to  execute  conveyances. 
9  786.     Proceeding  if  a  lien-holder  becomes  a  purchaser. 
9  787.     Conveyances  must  be  recorded,  and  will  be  a  bar  against  parties. 
9  788.     Proceeds  of  sale  belonging  to  parties  unknown  must  be  invested  for  their 

benefit. 
9  789.     Investment  must  be  made  in  the  name  of  the  clerk  of  the  county. 
9  790.     When  the  interests  of  the  parties  are  ascertained,  securities  must  be  tskea 

in  their  names. 
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I  791.      Dntiea  of  the  elerk  making  InTestmenti. 

i  792.     When  unequal  partition  is  ordered,  eompeniation  may  b«  adjndged  in  ear- 
tain  caaea. 
I  798.     The  ahare  of  an  infant  may  be  paid  to  hia  guardian. 
S  79A.     The  guardian  of  an  insane  person  may  receire  the  proceeds  of  sueh  partj'a 

intereat. 
i  795.     Guardian  may  consent  to  partition  without  action,   and   ezecuta  releases. 

[Repealed.] 
I  796.     Goata  of  partition  a  lien  upon  sharea  of  parceners. 
§  797.     Court,  by  consent,  may  appoint  single  referee.     [Repealed.] 
f  798.     Apportionment  of  expenses  of  litigation. 

I  799.     Abatract  of  title  in  action  for  partition.     When  eoat  of,  allowed. 
I  800.     Abatract,  how  made  and  verified, 
i  801.     Intereat  allowed  on  diabursements  made  under  direction  of  the  court. 

ClUtioiia,  general,  to  chapter.     Cal.  64/629;  91/410. 

Wlio  may  bring  actions  for  partitton. 

§  762.  When  several  coteBants  hold  and  are  in  poiscssion  of  real  prop- 
ertj  aa  parceDors,  joint  tenants,  or  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives,  or 
for  years,  an  action  may  be  brought  by  one  or  more  of  such  persons  for 
m  partition  thereof,  according  to  the  respective  rights  of  the  persons  in- 
terested therein,  and  for  a  sale  of  such  property,  or  a  part  thereof,  if 
it  appear  that  a  partition  cannot  be  made  without  great  prejudice  to 
the  owners. 

Ziaglslatlon  §762.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice  Act, 
I  264,  aa  amended  by  State.  1865-66,  p.  704.  2.  Amendment  by  Stats.  1901,  p. 
160;  unconstitutional:  See  note,  {6,  ante. 

Citations.  Cal.  68/25;  58/592;  64/614;  65/47;  84/418;  86/526,  530;  106/ 
686;  126/488;  141/885;  144/29;  145/164;  150/393.  Prac.  Act:  CaL  (1264) 
26/78:  27/831;  85/586. 

Partition  of  dominant  tenements.    Easemtnts:  CIt.  Code,  S  807. 

IntOTVtntton:  Ante,  I  887. 

fiiterests  of  all  parties  mnst  be  set  fortb  In  tbe  complaint. 

§763.  The  interests  of  all  persons  in  the  property,  whether  such  per- 
sons are  known  or  unknown,  must  be  set  forth  in  the  complaint,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or  the  share 
or  quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the  plain- 
tiff, or  is  uncertain  or  contingent,  or  the  ownership  of  the  inheritance 
depends  npon  an  executory  devise,  or  the  remainder  is  a  <y)ntiDgent  re- 
mainder, so  that  such  parties  cannot  be  named,  that  fact  must  be  set 
forth  in  the  complaint. 

Iiegislation  9  753.  1.  Enacted  March  11,  1872  (bssed  on  Practice  Act,  8  265), 
changing  "shall"  to  "must,"  in  both  instances.  2.  Amendment  by  Stats.  1901,  p. 
160;  unconstitutional:  See  note,  S  6,  ante.  8.  Amended  by  Stats.  1907,  p.  603, 
changing  (1)  "be"  to  "are"  before  "Imown,"  and  to  "is"  before  "unknown," 
1>efore  "uncertain,"  and  after  "remainder";  (2)  changing  "depend"  to  "depends"; 
and  (3)  omitting  the  words  "specifically  and  particularly"  sfter  "in  the  com- 
plaint"; the  code  commissioner  saying,  "Omits  the  words  'spocifically  and  par- 
ticularly,' ao  that  a  general  atatement  of  the  interests  of  the  respective  parties 
will  ba  suAcient." 


§754 
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ClUtioni.  Cal.  48/894;  64/014;  180/601;  187/426;  189/173;  144/S9. 
Prac.  Act:  Oal.   (9  265)  27/881.  886;  82/294.  295. 

Complaint  In  partition.  Complaint  genarally:  Anta,  I  426.  PartleB:  Post 
I  754;   ante.  |i  884,  887. 

Unknown  persons.  Use  of  ILctltlons  names:  Ante.  I  474.  And  u  to  ■«■- 
mons:  Post,  §  756. 

Abstract  of  title.     Procured  before  snlt:  Post,  f  799. 

Uen-holders  not  of  record  need  not  be  made  parties. 

§754.  No  person  having  a  conveyance  of  or  claiming  a  lien  on  the 
property,  or  some  part  of  it,  need  be  made  a  party  to  the  action,  un- 
less such  conveyance  or  lien  appear  of  record. 

Legislation  8  764.     Enacted  March  11,  1872;  re-enactment  of  Practice  Act. 
I  266,  as  amended  by  Stats.  1866,  p.  704. 
Citations.     Cal.  53/39;  121/682. 

Plaintiff  most  file  notice  of  lis  pendens. 

§755.  Immediately  after  filing  the  complaint  in  the  superior  eoart. 
the  plaintiff  must  record  in  the  office  of  the  recorder  of  the  county,  or 
of  the  several  counties  in  which  the  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the  i>arties  so  far  as 
known,  the  object  of  the  action,  and  a  description  of  the  property  to  be 
affected  thereby.  From  the  time  of  filing  such  notice  for  record  all  per- 
sons shall  be  deemed  to  have  notice  of  the  pendency  of  the  action. 

Legislation  §  766.  1.  Enacted  March  11,  1872  (based  on  Practice  Act,  I  267. 
as  amended  bj  Stats.  1865-66,  p.  705),  changing  "shall"  to  "must"  after  "plain- 
tiff," the  last  sentence  then  reading.  "From  the  time  of  the  filing,  it  shall  be 
deemed  notice  to  all."  2.  Amended  by  Code  Amdts.  1878-74,  p.  825.  (1)  after 
"plaintiff  must,"  the  words  "file  with"  were  changed  to  "record  in  the  office  or'; 
(2)  the  words  "either  a  copy  of  such  complaint  or"  were  omitted  before  "a  no- 
tice"; and  (3)  the  last  sentence  was  changed  to  read  as  at  present.  8.  Amended 
by  Code  Amdts.  1880,  p.  11,  changing  "district  conrf  to  "superior  eonri." 

Citations.     Cal.  106/688. 

Ids  pendens:  Ante,  §  409. 

Summons.    To  whom  directed,  and  must  contain  what. 

§  756.  The  summons  must  contain  a  description  of  the  property  sought 
to  be  partitioned,  and  must  be  directed  to  all  of  the  persons  named  as 
defendants  in  the  complaint,  and  when  it  shows  that  some  person  has 
or  claims  an  interest  in  or  lien  upon  the  property  whose  name  is  nn- 
known  to  the  plaintiff,  the  summons  must  also  be  directed  to  all  persons 
unknown  who  have  or  claim  any  interest  in  or  lien  upon  the  property. 

Legislation  §756.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  268. 
which  read:  "The  summons  shall  be  directed  to  all  the  joint  tenanta  and  tenants 
in  common,  and  all  persons  having  any  interest  in,  or  any  liens  of  record  by  mort- 
gage, judgment,  or  otherwise,  upon  the  property,  or  upon  any  particular  portion 
thereof;  and  generally,  to  all  persons  unknown,  who  have  or  claim  any  interest  in 
the  property.'*  When  §  756  was  enacted  in  1872,  "shall"  was  changed  to  "must." 
2.  Amendment  by  Stats.  1901,  p.  160;  unconstitutional:  See  note,  9  5,  ante.  8. 
Amended  by  Stats.  1007,  p.  604;  the  code  commissioner  saying,  "Simplifies  the 
summons  in  partition,  so  as  to  make  it  clear  that  it  need  not  be  directed  to  'per- 
sons unknown,'  when  the  complaint  refers  to   known  persons  only." 
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OttettoBf.     Oil.  58/871;  S8/604.     TVM.  Aef:  (M,  (1868)  86/699. 
Sunmoiis  la  putttloB.    Owisnlly;  Auto,  1 1  405-416.    And  m  to  eonunti: 
8m  maim,  %  407. 

Unknowii  partiefl  may  be  8er7ed  by  yablicatlon. 

§757.  If  a  party  having  a  share  or  interest  is  unknown,  or  anj  one 
of  the  known  parties  reside  out  of  the  state,  or  cannot  be  found  therein, 
and  snch  fact  is  made  to  appear  by  affidavit,  the  summons  may  be  served 
on  such  absent  or  unknown  party  by  publication,  as  in  other  cases. 
When  publication  is  made,  the  summons,  as  published,  must  be  accom- 
panied by  a  brief  description  of  the  property  which  is  the  subject  of 
the  action. 

I«glslattOB  8  767.  1.  BoMtod  March  11, 1873  (bated  on  Praetioo  Aet,  I  260), 
changing  "shAll"  to  "must/*  2.  Amendment  bj  State.  1901,  p.  160;  oncon- 
atitutional:  Bee  note,  f  6,  ante. 

Burriem  by  pnblieation:  Ante,  f  i  412,  418. 

Answer  of  defendants.    What  to  contain. 

§768.  If  the  defendant  fails  to  answer  within  the  time  allowed  by 
law,  he  ia  deemed  to  admit  and  adopt  the  allegations  of  the  complaint. 
Otherwise,  he  must  controvert  such  of  the  allegations  of  the  complaint 
aa  he  does  not  wish  to  be  taken  as  admitted,  and  must  set  forth  hia  es- 
tate or  interest  in  the  property,  and  if  he  claims  a  lien  thereon  must 
state  the  date  and  character  of  the  lien  and  the  amount  remaining  due, 
and  whether  he  has  any  additional  security  therefor,  and  if  so,  its  nature 
and  extent,  and  if  he  fails  to  disclose  such  additional  security,  he  must 
be  deemed  to  have  waived  his  lien  on  the  property  to  be  partitioned. 

LacislatiOB  §758.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  i  270, 
as  amended  by  Stata.  1865-66,  p.  705,  which  read:  "The  defendants  who  haye 
been  peraonally  lerved  with  the  inrnmona  and  a  eopy  of  the  complaint,  or  who 
ahall  hare  appeared  without  tueh  ierrice,  shall  set  forth  in  their  answers,  fully 
nsd  particularly,  the  orlfin,  nature,  and  extent  of  their  respective  interesta  in  the 
property;  and  if  such  defendants  claim  a  lien  on  the  property  by  mortgage,  judg- 
ment, or  otherwise,  they  shall  correctly  state  the  original  amount  and  date  of 
the  same,  and  the  true  sum  remaining  due  thereon;  elso,  whether  the  same  has 
been  secured  in  any  other  way  or  not;  and  if  secured,  the  nature  and  extent  of 
sueh  aeeurity,  or  they  shall  be  deemed  to  have  waived  their  right  to  such  lien.*' 
When  §  758  was  enacted  in  1872,  (1)  "shall"  was  omitted  before  "have  ap- 
peared": (2)  "ahall"  was  changed  to  "muat"  before  "set  forth":  (8)  "shall  cor- 
rectly" was  changed  to  "must"  before  "state";  (4)  "true"  was  omitted  before 
"sum";  and  (5)  "are"  was  changed  from  "shall  be"  before  "deemed."  2.  Amend- 
ment by  Stats.  1901,  p.  161;  unconstitutional:  See  note,  8  5,  ante.  8.  Amended 
by  Stats.  1907,  p.  604;  the  code  commissioner  saying,  "The  amendment  provides 
that  If  the  defendant  fails  to  answer  with  the  time  allowed  by  law,  he  is  deemed 
to  admit  and  adopt  the  allegations  of  the  complaint,  thus  excusing  the  defendant 
from  alleging  hia  intereat  by  way  of  answer,  if  the  complaint  sufficiently  dis- 
dosea  snch  interest." 

CiUtions.  Oal.  58/871;  58/595;  117/675;  144/761.  Prac.  Act:  Cal.  (|270) 
1/199;   82/295. 

Answer  in  partition.  Pleading  disbursements:  Post,  |  798.  Answer  gen- 
erally: Ante,  I  487. 

Votlcs.     As  to  abstzaet  of  title:  Post,  |  799. 


§759 
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BightB  Of  an  parties  may  be  pat  in  issae  and  determined  in  action. 

§759.  The  rights  of  the  seyeral  parties,  plaintiff  as  well  as  defend- 
ant, may  be  put  in  issue,  tried,  and  determined  in  such  action;  and  whea 
a  sale  of  the  premises  is  necessary,  the  title  must  be  ascertained  by  proof 
to  the  satisfaction  of  the  court  before  the  sale  can  be  ordered;  except 
that  where  there  are  several  unknown  persons  having  an  interest  in  the 
property,  their  rights  may  be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Legislation  §  769.  1.  Enacted  March  11, 1872;  based  on  Practiee  Act,  |  2T1, 
which  read:  "The  rights  of  the  several  parties,  plaintiffs  as  well  as  defendants, 
may  be  put  in  issue,  tried  and  determined  by  such  action;  and  when  a  sale  of 
the  premises  is  necessary,  the  title  shall  be  ascertained  by  proof  to  the  satisf ac- 
tion of  the  court,  before  the  judgment  of  sale  shall  be  made;  and  where  serriee 
of  the  complaint  has  been  made  by  publication,  like  proof  shall  be  required  of 
the  right  of  the  absent  or  unknown  parties,  before  such  Judgment  is  rendered: 
except  that  where  there  are  several  unknown  persons  having  an  interest  la  the 
property,  their  rights  may  be  considered  together  in  the  action,  and  not  as  be- 
tween themselves."  When  §  759  was  enacted  in  1872,  (1)  "plaintiff"  was  sabati- 
tuted  for  "plaintiffs"  and  "defendant"  for  "defendants,"  (2)  "in"  for  "by"  before 
"such  action,"  (3)  "must"  for  "shall"  before  "be  ascertained."  (4)  "can"  for 
"shall"  before  "be  made."  and  (5)  "must"  for  "shall"  before  "be  required."  t. 
Amendment  by  Stats.  1901,  p.  161;  unconstitutional:  See  note,  8  5,  ante.  S. 
Amended  by  Stats.  1907,  p.  604;  the  code  commissioner  saying,  "SubatitatlBg 
the  words  'sale  can  be  ordered'  in  place  of  'judgment  of  sale  can  be  made,'  and 
omitting  the  requirement  that  proof  must  be  made  of  the  title  of  absent  and 
unknown  parties  before  judgment  can  be  entered,  to  avoid  the  conflict  between 
this  section  and  8  774,  referred  to  in  Grant  v.  Murphy,  116  Cal.  433." 

CitaUoni.  Cal.  58/593;  64/609,  612,  614,  618,  629;  116/433;  14d/S9, 
761.     Prae.  Act:  Gal.   (5  271)    1/183;  2/161;  27/835;  82/294;  56/598. 

Final  judgment:  Post,  |  766. 

Parties:  Ante,  §9  881,  884;  post,  9  701. 

Intervention :  Ante,  9  887. 

Partial  partition. 

§760.  Whenever  from  any  cause  it  is,  in  the  opinion  of  the  eoort, 
impracticable  or  highly  inconvenient  to  make  a  complete  partition,  in 
the  first  instance,  among  all  the  parties  in  interest,  the  court  may  first 
ascertain  and  determine  the  shares  or  interest  respectively  held  by  the 
original  co-tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be 
made,  as  if  such  original  co-tenants  were  the  parties,  and  sole  parties, 
in  interest,  and  the  only  parties  to  the  action,  and  thereafter  may  pro- 
ceed in  like  manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have  been  so  set  apart, 
or  may  allow  them  to  remain  tenants  in  common  thereof,  as  they  may 
desire. 

Legislation  1760.  Enacted  March  11,  1872  (based  on  Practiee  Act,  9  272. 
as  amended  by  Stats.  1865-66,  p.  705).  substituting  (1)  "is"  for  "shall  have 
become"  before  "in  the  opinion  of  the  court,"  and  (2)  "the  court  may"  for  **lt 
shall  be  lawful  for  the  court  to";  (8)  omitting  "to"  before  "adjudge";  (4)  inb- 
stituting  "may"  for  "to"  before  "proceed";  and  (6)  inserting  "may"  befon 
"allow." 
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Oltatfons.     Cal.  64/609.    610,    612,    637.    680,    681.    683;    80/407;    00/488. 
Prae.  Act:  Cal.  (9  272)  1/182;  86/115. 

Ri^litB  of  lien-holders.    Appointment  of  referee. 

§761.     If  it  appears  to  the  court  that  there  are  oatstanding  liens  or 

eneumbranees  of  record  upon  such  real  property,  or  any  part  thereof, 

whieli  existed  and  were  of  record  at  the  time  of  the  commencement  of 

the  action,  and  the  persons  holding  such  liens  are  not  made  parties  to 

the  action,  the  court  must  either  order  such  persons  to  be  made  parties 

to  the  action,  by  an  amended  or  supplemental  complaint,  or  appoint  a 

referee  to  ascertain  whether  or  not  such  liens  or  encumbrances  have  been 

paid,  and  if  not  paid,  what  amount  remains  due  thereon,  and  their  order 

among   the  liens  or  encumbrances  severally  held  by  such  persons  and 

the  parties  to  the  action,  and  whether  the  amount  remaining  due  thereon 

has  been  secured  in  any  manner,  and  if  secured,  the  nature  and  extent 

of  the  security. 

I^sislatlon  §  761.  1.  Enacted  March  11,  1872  (based  on  Practice  Act,  {  278, 
•■  amended  by  Stats.  1862,  p.  88),  (1)  substituting  (a)  "appears"  for  "shall 
appear."  in  first  line,  (b)  "the"  for  "said"  before  "action,"  (c)  "must"  for 
-aball"  after  "court."  (d)  "such"  for  "the  said"  before  "persons,"  and  (2) 
omittinf  "said"  before  "action."  2.  Amendment  by  Stats.  1901,  p.  161;  un- 
conatitntional :  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1907,  p.  604,  (1) 
emitting  "by  the  certificate  of  the  county  recorder  or  county  clerk,  or  by  the 
■worn  or  Terified  statement  of  any  person  who  may  have  examined  or  searched 
tha  records"  after  "If  it  appears  to  the  court";  (2)  omitting  "or  portion"  be- 
fore "thereof;  (8)  substituting  (a)  "amended"  for  "amendment,"  and  (b) 
"and"  for  "or"  before  "if  not  paid";  the  code  commissioner  saying,  "Omitting 
after  'eonrt'  the  words  'by  the  certificate  of  the  county  recorder  or  of  the 
eonnty  clerk,  or  by  the  sworn  or  yerifled  statement  of  any  person  who  may  have 
searched  the  records,'  learing  the  existence  of  the  liens  to  be  established  by  any 
eempetent  OTidence." 

Citations.     Cal.  64/612;  79/448;  80/600.     Prao.  Aet:  Cal.   (1278)   80/497. 

Iden-lioldeiB  mtist  be  notified  to  appear  before  the  referee  appointed. 

§762.  The  plaintiff  must  cause  a  notice  to  be  served,  a  reasonable 
time  previous  to  the  day  for  appearance  before  the  referee  appointed  as 
provided  in  the  last  section,  on  each  person  having  outstanding  liens  of 
record,  who  is  not  a  party  to  the  action,  to  appear  before  the  referee 
at  a  specified  time  and  place,  to  make  proof,  by  his  own  affidavit  or 
otherwise,  of  the  amount  due,  or  to  become  due.  contingently  or  absolutely 
thereon.  In  case  such  person  be  absent,  or  nis  residence  be  unknown, 
service  may  be  made  by  publication  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper.  The  report  of 
the  referee  thereon  must  be  made  to  the  court,  and  must  be  confirmed, 
modified,  or  set  aside,  and  a  new  reference  ordered,  as  the  justice  of  the 
ease  may  require. 

Iieglalation  §762.  Enacted  March  11,  1872;  based  on  Practice  Aet,  }  274, 
(1)  substituting  "must"  for  "shall,"  in  all  instances,  and  (2)  omitting  "true" 
before  "amount  due." 

CitaUons.     Cal.   64/612;   80/500. 


§  763  CODE  OP  CIVIL  PROCEDURE.  316 


Oonrt  may  order  sale  or  partition,  and  appoint  referees  therefor, 
site  of  incorporated  city  ia  indoded.    Tenants  in  common  liava  prior 
right  to  purchase. 

§  763.  If  it  appears  by  the  evidence,  whether  alleged  in  the  complaint 
or  not,  that  the  property  or  any  part  of  it  is  so  situated  that  partitioa 
cannot  be  made  without  great  prejudice  to  the  owners,  the  court  may 
order  the  sale  thereof;  otherwise,  upon  the  requisite  proofs  being  made, 
it  must  order  a  partition  according  to  the  respective  rights  of  the  par- 
ties as  ascertained  by  the  court,  and  appoint  three  referees  therefor,  and 
must  designate  the  portion  to  remain  undivided  for  the  owners  whose 
interests  remain  unknown,  or  are  not  ascertained;  or  the  court,  with  the 
consent  of  the  parties,  may  appoint  one  referee  instead  of  three,  and  he, 
when  thus  appointed,  has  all  the  powers  and  may  perform  all  the  duties 
required  of  three  referees.  When  the  site  of  an  incorporated  city  or 
town  is  included  with  [in]  the  exterior  boundaries  of  the  property  to  be 
partitioned,  the  court  must  direct  the  referees  to  survey  and  appraise 
the  entire  property  to  be  partitioned  by  actual  lots  and  subdivisions 
then  existing  in  the  actual  possession  of  the  several  tenants  in  common, 
exclusive  of  the  value  of  improvements  thereon,  first  setting  apart  neces- 
sary portions  of  the  property  for  ways,  roads,  and  streets,  as  in  aection 
seven  hundred  and  sixty-four  provided,  and  to  report  such  survey  and 
separate  appraisement  on  each  lot  and  subdivision  to  the  court.  The 
court  may  confirm,  change,  modify,  or  set  aside  the  report  in  whole  or 
in  part,  and  if  necessary  appoint  new  referees.  When,  after  the  fllnal 
confirmation  of  the  report  of  such  survey  and  appraisement,  it  appears 
by  evidence  to  the  satisfaction  of  the  court  that  an  equitable  partition 
of  the  whole  property  is  impracticable,  and  a  sale  of  the  site  of  such 
city  or  town,  or  any  portion  thereof,  will  be  for  the  best  interests  of 
the  owners  of  the  whole  property,  it  must  order  a  sale  thereof;  provided, 
that  within  sixty  days  thereafter  any  tenant  in  common,  or  tenants  in 
common,  having  improvements  erected  on  any  town  or  city  lot  or  sub- 
division included  in  such  order  of  sale,  shall  have  the  prior  right  to  pur- 
chase the  same  at  such  appraised  valuation,  and  may  pay  into  court  the 
amount  so  appraised  as  the  value  thereof,  and  upon  such  payment  the 
title  shall  vest  in  such  puixshaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  such  referees  a  deed  for  such  lot  or  subdivision  in  fee 
and  in  severalty  to  such  purchaser  or  purchasers;  such  further  proceed- 
ings shall  then  be  had  as  to  the  remainder  of  the  property,  and  the 
money  so  paid  to  the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become  insane,  or 
otherwise  incompetent,  the  proceedings  shall  not  for  that  cause  be  de- 
layed or  suspended,  but  the  attorney  who  has  appeared  for  such  party 
may  continue  to  represent  such  interest;  and  in  case  any  such  party  has 
not  appeared  by  an  attorney,  the  court  must  appoint  an  attorney  to  rep- 
present  the  interest  which  was  held  by  such  party,  until  his  heirs  or  legal 
representatives,  or  successors  in  interest,  shall  have  appeared  in  the  ae- 
tion;  and  an  attorney  so  appointed  must  be  allowed  by  the  court  a  rea- 
sonable   compensation   for   his   services,   which   may  be   taxed   as   costs 
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Mminst  the  Aare  or  isterest  represented  br  tneh  attorney,  and  may  bo 
Mjudged  a  lien  thereon,  in  the  diseretion  of  the  court. 

Ii«glilJitlOB  §763.  1.  EnaeUd  March  11.  1872;  bated  on  PnetiM  Act.  I  376, 
which  r«ad:  "If  it  b«  •Heged  in  th«  eompUlnt,  and  b«  eatablithed  by  aTidenM. 
or  if  it  appear  by  the  oTidenoe  without  rach  allegation,  in  the  complaint,  to  the 
aatiaf action  of  tlie  conrt,  that  the  property,  or  any  part  of  it,  ia  lo  aitnated  that 
partition  cannot  be  made  without  great  prejudice  to  the  ownen,  the  court  may 
order  a  aale  thereof.  OtherwiBe,  upon  the  requisite  proofe  being  made,  it  shall 
order  a  partition,  according  to  the  respectire  rights  of  the  parties,  as  ascertained 
by  the  court,  and  appoint  three  referees  therefor;  and  shall  designate  the  portion 
to  remain  undirided  for  the  owners  whose  interests  remain  unknown,  or  are  not 
aacertained."  When  I  768  was  enacted  in  1872.  (1)  "be"  was  omitted  before  "es- 
tabliahed,"  and  (2)  "must"  substituted  for  "shall,"  in  both  instances.  2.  Amended 
by  Code  Amdts.  1880,  p.  60,  to  read  as  at  present,  except  that  the  section  had 
(1)  in  first  sentence,  before  "that  the  property,"  the  worda  "If  it  be  alleged  in 
^e  complaint  and  established  by  OTidence,  or  if  it  appear  by  the  evidence  with- 
out such  allegation  in  the  complaint  to  the  satisfaction  of  the  court";  (2)  the 
word  "a"  instead  of  "the,"  before  "sale  thereof;  (8)  after  "or  are  not  ascer- 
tained** and  before  "direct  the  referees,"  the  section  read,  "provided,  that  when 
the  site  of  an  incorporate  city  or  town  ia  included  within  the  exterior  boundaries 
of  the  property  to  be  partitioned,  then  on  said  fact  being  established  by  evidence 
the  following  proceedings  shall  be  had.  The  court  ahall  thereupon";  (4)  in  sen- 
tenee  beginning,  "The  court  must,"  after  "section  seven  hundred  and  sixty-four." 
the  worda  "of  this  code"  were  used;  (5)  in  sentence  beginning  "When,  after," 
the  section  had  (a)  "shall  appear"  instead  of  "appears,"  (b)  "shall"  instead  of 
'^ust."  before  "order  a  sale,"  and  (c)  "said"  instead  of  "such."  before  "ref- 
erees"; (6)  in  sentence  beginning  "If,  during,"  the  section  had  "shall"  instead 
•f  "must,"  in  both  instances.  8.  Amendment  by  Stats.  1901,  p.  161;  uncon- 
stitutional: See  note,  f  5,  anta.  4.  Amended  by  State.  1907,  p.  605;  the  code 
eommisaioner  saying,  "The  changes  are  omitting  the  words  'If  it  be  alleged  in 
the  complaint  and  established  by  evidence,  or  if  it  appear  by  the  evidence  with- 
out such  allegation  in  the  complaint  to  the  aatisfaction  of  the  court,'  and  snb- 
itituting  therefor,  'If  it  appears  by  the  evidence,  whether  alleged  in  the  complaint 
er  not';  and  inserting  the  matter  in  former  {  797,  authorizing  the  court  to  ap- 
point one  referee  instead  of  three." 

Citations.  Cat.  69/532;  64/609.  612.  614,  618,  629;  67/201;  80/501;  84/ 
418;  90/465;  117/680;  180/182;  187/56. 

Bale,  proceedings  on:  Post,  91  770-795. 

Partition  of  dominant  tenement,  burden  mnsi  be  sppoitloned:  CSt.  Code, 
1807. 

Befarees:  Post,  I  797. 

Modifying  decree:  Post,  f  760. 

Partitton  must  be  according  to  rights  of  parties.    Sale  of  imdlTided  In- 
terests.   Allotment  of  shares  of  each  party. 

§764.  In  making  partition,  the  referees  must  divide  the  property,  and 
aUot  the  several  portions  thereof  to  the  respective  parties,  quality  and 
quantity  relatively  considered,  according  to  the  respective  rights  of  the 
parties  as  determined  by  the  court,  pursuant  to  the  provisions  of  this 
chapter,  designating  the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid  them.  Before 
making  partition  or  sale,  the  referees  may,  whenever  it  will  be  for  the 
advantage  of  those  interested,  set  apart  a  portion  of  the  property  for 
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a  way,  road,  or  street,  and  the  portion  so  set  apart  must  not  be  aasigfned 
to  any  of  the  parties  or  sold,  but  must  remain  an  open  and  publie  ^raj, 
road,  or  street,  unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them,  their  heirs 
and  assigns,  in  which  case  it  shall  remain  such  private  way.     Whenever 
the  referees  have  laid  out  on  any  tract  of  land  roads  sufficient  in  the 
judgment  of  said  referees  to  accommodate  the  public  and  private  wants, 
they  must  report  that  fact  to  the  court,  and  upon  the  confirmation   of 
their  report  all  other  roads  on  said  tract  cease  to  be  public  hig^hways. 
Whenever  it  appears,  in  an  action  for  partition  of  lands,  that   one  or 
more  of  the  tenants  in  common,  being  the  owner  of  an  undivided  inter- 
est  in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to  another 
person  a  specific  tract  by  metes  and  bounds  out  of  the  common  land,  and 
executed  to  the  purchaser  a  deed  of  conveyance,  purporting  to  convey 
the  whole  title  to  such  specific  tract  to  the  purchaser  in  fee  and  in  sev- 
eralty, the  land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  su<ch  purchaser,  his  heirs  or  assigns,  or  in  such  other  man- 
ner as  shall  make  such  deed  effectual  as  a  conveyance  of  the  whole  title 
to  such  segregated  parcel,  if  such   tract  or  tracts  of  land  can   be   so 
allotted  or  set  apart  without  material  injury  of  the  rights  and  interests 
of  the  other  co-tenants  who  may  not  have  joined  in  such  conveyance. 
In  all  cases  it  is  the  duty  of  the  referees,  in  making  partition  of  land, 
to  allot  the  share  of  each  of  the  parties  owning  an  interest  in  the  whole 
or  in  any  part  of  the  premises  sought  to  be  partitioned,  and  to  locate 
the  share  of  each  co-tenant,  so  as  to  embrace  as  far  as  practicable  the 
improvements  made  by  such  co-tenant  upon  the  property,  and  the  value 
of  the  improvements  made  by  the  tenants  in  common  must  be  excluded 
from  the  valuation  in  making  the   allotments,   and  the  land   must  be 
valued  without  regard  to  such  improvements,  in  case  the  same  can  be 
done  without  material  injury  to  the  rights  and  interests  of  the  other 
tenants  in  common  owning  such  land. 

Iiegislation  §  764.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet.  9  276, 
»■  amended  by  Stats.  1865-66,  p.  705,  which  read:  "In  making  the  partition  the 
referees  shall  divide  the  property  and  allot  the  several  portions  thereof  to  the 
respective  parties,  quality  and  quantity  relatively  considered,  according  to  the 
respective  rights  of  the  parties  as  determined  by  the  court,  pursuant  to  the 
provisions  of  this  chapter,  designating  the  several  portions  by  proper  landmarks, 
and  may  employ  a  surveyor  with  the  necessary  assistants  to  aid  them."  When 
i  764  was  enacted  in  1872,  "shall"  was  changed  to  "must."  2.  Amended  by  Code 
Amdts.  1873-74,  p.  825,  (1)  in  first  sentence,  changing  "assistants"  to  assist- 
ance," and  (2)  adding  sentence  beginning  "Before  making**  and  ending  "privata 
way,"  which  then  had  the  words  "shall"  instead  of  "must,"  in  both  instances. 
8.  Amended  by  Code  Amdts.  1875-76,  p.  06,  making  another  addition,  beginning 
with  the  words  "Whenever  the  referees,'*  and  reading  as  at  present,  except  for 
the  changes  of  1907.  4.  Amendment  by  Stats.  1901,  p,  162;  unconstitutional: 
See  note,  S  5,  ante.  6.  Amended  by  Stats.  1907,  p.  606,  (l)-in  first  sentence, 
changing  "assistance"  to  "assistants";  (2)  in  sentence  beginning  "Before  mak- 
ing," changing  "shall"  to  '*must"  before  "not  be"  and  before  "remain";  (8)  in 
sentence  beginning  "Whenever  the  referees,"  (a)  changing  "shall"  to  "must" 
after  "they,"  and  (b)  omitting  "shall"  before  "cease";  (4)  changing  "appears," 
in  words   "Whenever   it   appears,"    from   "shall   appear";    (5)    beginning  •   new 
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M9it«De«  with  the  words  "In  ftll  caiM,*'  and  ehanging  tb«  lint  wordi  to  rod 
•a  at  present,  from  "prorided,  that  in  all  eaiet  the  court  ihall  direct  the  ref- 
erees," and,  in  this  sentence,  (a),  adding  the  word  "the"  before  "allotments,** 
(b)  changing  "improTcment**  to  "improrements,**  and  (c)  changing  "to"  to  "of 
after  "interests";  the  code  commissioner  saying,  "The  amendment  consists  in 
declaring  what  shall  be  the  daties  of  the  referees,  instead  of  requiring  those 
duties  to  be  inserted  in  each  decree." 

Cftetiona.  Oal.  64/609,  612.  614,  618;  65/48;  80/501;  84/5;  00/458, 
454,  455,  456,  460,  468,  476;  101/530;  108/270. 

Seferees  miut  make  a  report  of  their  proceedings. 

§765.  The  referees  must  make  a  report  of  their  proceedings,  specify- 
ing therein  the  manner  in  which  they  executed  their  trust,  and  describ- 
ing the  property  divided,  and  the  shares  allotted  to  each  party,  with  a 
particular  description  of  each  share.  Any  party  to  the  action,  after  giv- 
ing at  least  ten  days'  notice  in  writing  to  the  other  parties  who  have 
appeared  therein  of  his  intention  to  do  so,  may  move  the  court  to  con- 
firm, change,  modify,  or  set  aside  such  report. 

LagiiUtfon  fi  766.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  {  277. 
which  read:  "The  referees  shall  make  a  report  of  their  proceedings,  specifying 
therein  the  manner  of  executing  their  trust,  describing  the  property  divided, 
and  the  shares  allotted  to  each  party,  with  a  particular  description  of  each 
share."  When  i  165  was  enacted  in  1872,  it  read  the  same  as  the  first  sen- 
tence of  the  present  section.  2.  Amendment  by  Stats.  1901,  p.  163;  uncon- 
stitutional: See  note,  |  6,  ante.  8.  Amended  by  Stats.  1907,  p.  607;  the  code 
eonjoussioner  saying,  "The  amendment  consists  in  declaring  that  either  party 
may,  upon  ten  daya'  notice  to  the  others,  move  to  confirm,  change,  modify  or 
aet  aaide  the  report." 

Citationa.  Cal.  64/612,  616,  629;  90/455;  97/27.  Prae.  Act:  Oal.  (§277) 
1/333,  334. 

Court  may  conflnn  or  set  aside  report.    Upon  whom  Judgment  binding. 

Kot  Invalidated  by  death  of  any  party. 

§766.  The  court  may  confirm,  change,  modify,  or  set  aside  the  re- 
port, and  if  necessary,  appoint  new  referees.  Upon  the  report  being 
confirmed,  judgment  must  be  rendered  that  such  partition  be  effectual 
forever,  which  judgment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and  their  legal  rep- 
resentatives, who  have  at  the  time  any  interest  in  the  property  divided, 
or  any  part  thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for  years, 
or  as  entitled  to  the  reversion,  remainder,  or  the  inheritance  of  such 
property,  or  any  part  thereof,  after  the  determination  of  a  particular 
estate  therein,  and  who  by  any  contingency  may  be  entitled  to  a  bene- 
ficial interest  in  the  property,  or  who  have  an  interest  in  any  undivided 
share  thereof,  as  tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may  be  unknown,  to 
whom  notice  has  been  given  of  the  action  for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either 
of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party 
before  final  judgment  or  decree;  but  such  judgment  or  decree  is  as  conclu- 
livo  against  the  heirs,  legal  representatives,  or  assigns  of  such  decedent. 
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MM  if  it  had  been  entered  before  his  death.  If,  daring  the  pendenej 
of  the  action,  and  before  final  judgment  therein,  any  of  the  co-tenants 
has  conveyed  to  another  person  his  interest,  or  any  part  of  his  interest, 
such  conveyance,  whatever  its  form,  shall  be  deemed  to  have  passed  to 
the  grantee  any  lands  which,  after  its  execution,  may  have  been  set  aside 
to  the  grantor  in  severalty,  or  such  proportionate  interest  in  such  lands 
as  the  interest  so  conveyed  bears  to  the  whole  interest  of  the  grantor. 

Legislation  §766.  1.  Enacted  March  11,  1872;  baaed  on  Practlco  Aet,  f  278, 
aa  amended  by  Stata.  1867-68,  p.  630,  which  had  (1)  in  Introdnetory  para- 
graph, (a)  "shall"  instead  of  "must"  before  "be  rendered."  and  (b)  "ahall  be" 
instead  of  "is"  before  "binding";  (2)  in  subd.  2,  "shall  have"  fnstead  of  "has**: 
(8)  in  last  paragraph,  (a)  "shsU  be"  instead  of  "is"  before  "invalidated"  and 
before  "as  conclusive."  <b)  "decease"  instead  of  "death"  before  "of  any  partj,^ 
and  (c)  "as  if  such  Anal  Judgment  were  entered  before  such  deceaae."  inatead 
of  the  words  at  end  of  first  sentence  of  present  paragraph.  When  |  766  was  •■- 
acted  in  1872,  it  read  as  at  present,  except  for  the  changes  of  1907.  2.  Amend- 
ment by  Stats.  1901,  p.  164;  unconstitutional:  See  note,  9  5,  ante.  8.  Amended 
by  Stats.  1907,  p.  607,  (1)  in  subd.  1,  omitting  "of"  after  "such  property,  or.** 
and  (2)  adding  the  last  sentence  of  final  paragraph;  the  code  eommiaaioner 
saying,  "The  amendment  consists  of  the  last  sentence,  providing  that  a  grantee 
of  lands  pending  the  suit  takes  the  part  set  aside  to  his  grantor." 

OltaUona.  Cal.  58/168;  64/615;  80/501;  84/514;  97/27;  187/69;  (subd.  1) 
144/761.     Prac.  Act:  Gal.  (f  278)  82/296;  85/592. 

Decrees  partitioning  realty  to  be  recorded:   See  Pol.  Code,  I  4184. 

Becord  of  decree  as  notice:  See  Pol.  Oode,  9  4185. 

Judgment  not  to  affect  tenants  for  yean  to  the  whole  property. 

§767.  The  judgment  does  not  affect  tenants  for  years  less  than  tem 
to  the  whole  of  the  property  which  is  the  subject  of  the  partition. 

Legislation  §767.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  279, 
which  had  as  the  introductory  words,  "But  such  judgment  and  partition  iImII 
not." 

OlUUons.     Prac.  Act:  Cal.  (9  279)  1/97,  177. 

Expenses  of  partition  mnst  be  apportioned  among  tlie  partlee. 

§  768.  The  expenses  of  the  referees,  including  those  of  a  surveyor  and 
his  assistants,  when  employed,  must  be  ascertained  and  allowed  by  the 
court,  and  the  amount  thereof,  together  with  the  fees  allowed  by  the 
court,  in  its  discretion,  to  the  referees,  must  be  apportioned  among  the 
different  parties  to  the  action,  equitably. 

Legislation  §768.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  280, 
as  amended  by  Stats.  1865-66,  p.  706,  which  read:  "The  expenses  of  the  ref- 
erees, including  those  of  a  surveyor  and  his  assistant  or  assistants,  when  en- 
ployed,  shall  be  ascertained  and  allowed  by  the  court,  and  the  amount  thereof, 
together  with  the  fees  allowed  by  the  court  in  its  discretion  to  the  referees,  ahall 
be  apportioned  among  the  different  parties  to  the  action,  equitably."  By  an  act 
approved  March  4.  1872  (Stats.  1871-72),  the  session  at  which  the  eodea  were 
adopted.  Practice  Act,  9  280,  supra,  was  amended,  (1)  omitting  the  words  "or 
assistants"  after  "assistant";  (2)  substituting  "law"  for  "the  court  In  ita  dis- 
cretion"; (8)  adding,  after  "to  the  referees,"  the  words  "and  such  attorneys' 
fees  expended  for  the  common  benefit,  both  for  plaintiff  and  defendants,  as  the 
court  shall  deem  just  and  proper";  and  (4)  omitting  the  word  "equitably"  tnm 
end  of  aection. 
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OlUtloiU.     Cal.  140/404,  405.     Pr»e.  Act:  Ori.  (I  MO)  1/194;  81/467;  140/ 
404.  405. 

FaM  of  refsTMi:  Bee  Poit,  {  1028. 


▲  lien  on  an  undlTlded  interest  of  any  Farty  ia  a  charge  only  on  the 

share  assigned  to  such  party. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate  of  any  of  the 
parties,  sneh  lien,  if  a  partition  be  made,  shall  thenceforth  be  a  charge 
only  on  the  share  assigned  to  such  party;  but  such  share  must  first  be 
charged  with  its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

XiSglilation  §769.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  281, 
wbieh  had  the  words  "shall  be  flnt"  instead  of  "must  first  be." 

Estate  for  life  or  yean  may  be  set  off  In  a  part  of  the  property  not  sold, 

vhen  not  all  sold. 

§770.  When  a  part  of  the  property  only  is  ordered  to  be  sold,  if 
there  l>e  an  estate  for  life  or  years,  in  an  undivided  share  of  the  whole 
property,  such  estate  may  be  set  off  in  any  part  of  the  property  not  or- 
dered to  be  sold. 

IifOClslatlon  1770.  Enacted  March  11,  1872;  re-enactment  of  Fractice  Act, 
1382. 

Oltattons.     Oal.  108/464. 

▲niUcatlon  of  proceeds  of  sale  of  encumbered  property. 

§771.  The  proceeds  of  the  sale  of  encumbered  property  must  be  ap- 
plied under  the  direction  of  the  court,  as  follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satiafy  and  cancel  of  record  the  several  liens  in  their  order  of 
priority,  by  payment  of  the  sums  due  and  to  become  due;  the  amount 
dne  to  be  verified  by  affidavit  at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold,  according  to 
their  respective  shares  therein. 

legislation  6  771.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  283. 
which  had  (1)  the  word  "the"  after  "sale  of,"  and  (2)  "must"  instead  of 
-ahalL" 

Party  holding  other  secnritles  may  be  required  first  to  exhaust  them. 

§772.  Whenever  any  party  to  an  action,  who  holds  a  lien  upon  the 
property,  or  any  part  thereof,  has  other  securities  for  the  payment  of 
the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order  such 
securities  to  be  exhausted  before  a  distribution  of  the  proceeds  of  sale, 
or  may  order  a  just  deduction  to  be  made  from  the  amount  of  the  lien 
oa  the  property,  on  account  thereof. 

T<g1s1at1on  |772.  Enacted  March  11,  1872;  xe-enactment  of  Practice  Act, 
I  284. 
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Proceeds  of  sale,  dispoBitiOB  of. 

§773.  The  proceeds  of  sale  end  tbe  securities  taken  by  the  referees, 
or  any  part  thereof,  must  be  distributed  by  them  to  the  persons  entitled 
thereto,  whenever  the  court  so  directs.  But  in  ease  no  direction  be 
given,  all  of  such  proceeds  and  securities  must  be  paid  into  oourty  or 
deposited  therein,  or  as  directed  by  the  court. 

IiegldAtion  §773.  Enacted  March  11,  1872;  bated  on  Practice  Act,  |  385, 
which  had  (1)  "ihall"  instead  of  "mnat"  in  both  inataneea.  and  (2)  "all  naeh" 
iaatead  of  '*all  of  euch." 

Oltationa.     Cal.  111/214. 

Deposit  in  court:  Ante,  fi§  572>574. 

When  paid  into  conrt^  cause  may  be  continued  for  determination  of 

claims  of  parties. 

§774.  When  the  proceeds  of  the  sale  of  any  share  or  parcel  belong- 
ing to  persons  who  are  parties  to  the  action,  whether  known  or  unknown, 
are  paid  into  courts,  the  action  may  be  continued  as  between  such  par- 
ties, for  the  determination  of  their  respective  claims  thereto,  which  must 
be  ascertained  and  adjudged  by  the  court.  Further  testimony  may  be 
taken  in  court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the  facts  or  law 
in  controversy,  by  pleadings,  as  in  an  original  action. 

LegislaUon  §  774.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  886, 
which  had  (1)  in  first  line,  the  words  "sales  of  any  ahares  or  pareela,"  in- 
stead of  "the  sale,"  etc.,  and  (2)  "shall"  instead  of  "must."  2.  Amendment 
br  Stats.  1901,  p.  164;  unconstitutional:  See  note,  §  5,  ante.  8.  Amended  br 
State.  1907,  p.  607,  substituting  (1)  "whether  known  or  unknown"  for  "and 
who  are  known,"  and  (2)  "courts"  (sic)  for  "court"  after  "paid  into";  the  code 
eommissioner  saying,  "The  worda  'whether  known  or  unknown'  are  substituted 
for  'and  who  are  known,'  to  aroid  the  diffieultj  auggeated  in  Grant  v.  Morphj, 
116    Cal.    488." 

CitaUons.     Oal.  116/488. 

Sales  by  referees  may  be  public  or  private. 

§776.  All  sales  of  real  property  made  by  referees  under  this  ebapter 
must  be  made  at  public  auction  to  the  highest  bidder,  upon  notice  given 
in  the  manner  required  for  the  sale  of  real  property  on  execution  unless 
in  the  opinion  of  the  court  it  would  be  more  beneficial  to  the  parties  in- 
terested to  sell  the  whole  or  some  part  thereof  at  private  sale;  the 
court  may  order  or  direct  such  real  property,  or  any  part  thereof,  to  be 
sold  at  either  public  aucfion  or  private  sale  as  the  referee  shall  judge 
to  be  most  beneficial  to  all  parties  interested.  If  sold  at  public  auction 
the  notice  must  state  the  terms  of  sale  and  if  the  propertv  or  any  part 
thereof  is  to  be  sold  subject  to  a  prior  estate,  charge  or  hen,  that  must 
be  stated  in  the  notice.  If  the  sale  is  ordered  made  at  either  public 
auction  or  private  sale,  the  sale  at  private  sale  shall  be  conducted  in 
the  manner  required  in  private  sales  of  real  property  of  estates  of 
deceased  persons. 

Legislation  8  776.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  2C>. 
which  had  (1)  "shall"  instead  of  "must,"  in  the  three  instances,  and  (2)  "b«^ 
instead  of  "at"  before  "public  auction."     When  enacted  in  1872,  |  775  read:  "Ah 
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sales  of  real  ivroptrtyp  oiada  hj  refereet,  vnder  this  chapter,  nmti  be  made  at  pab* 
lie  auction  to  the  highest  bidder,  upon  notice  published  in  Uie  manner  required  for 
the  sale  of  real  property  on  execution.  The  notice  must  state  the  terms  of  sale, 
and  if  the  property  or  any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  Hen,  that  must  be  stated  in  the  notice."  2.  Amendment  by  Stats.  1901,  p.  164; 
nneonstltntlonal :  Bee  note,  |  5,  ante.  8.  Amended  by  Stats.  1907,  p.  608,  sub- 
stitutingr  "giren"  for  "published"  after  "notice";  the  oode  commissioner  saying. 
"  'Pttbliahed'  is  chsnged  to  'giyen,'  thus  requiring  the  notice  of  a  sale  in  par- 
tition to  be  the  same  as  when  under  execution."  4.  Amended  by  Stats.  1909, 
c.  666. 

Terms,  distinct  lots:  Post,  t  782. 

VoUca  of  execution  nles:  Ante,  88  692.  698.     Froceedlngi:  Ante,  88  694  et 


Court  miut  direct  terms  of  sale  or  credit. 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the  terms  of  credit 
'which  may  be  allowed  for  the  purchase-money  of  any  portion  of  the 
premises  of  which  it  may  direct  a  sale  on  credit,  and  for  that  portion 
of  which  the  purchase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benefit  of  unknown  owners,  infants,  or 
parties  oat  of  the  state. 

Iiegislation  6  776.     Enacted  March  11,  1872;  based  on  Practice  Act,   8  288, 
which  had  the  word  "shall"  instead  of  "must." 
Cttattoas.     CaL  119/71. 

Befeiees  maj  take  securities  for  purchase-money. 

§777.  The  referees  may  take  separate  mortgages  and  other  securities 
for  the  whole,  or  convenient  portions  of  the  purchase-money,  of  such 
parts  of  the  property  as  are  directed  by  the  court  to  be  sold  on  credit, 
for  the  shares  of  any  known  owner  of  full  age,  in  the  name  of  such 
owner;  and  for  the  shares  of  an  infant,  in  the  name  of  the  guardian  of 
such  infant;  and  for  other  shares,  in  the  name  of  the  clerk  of  the  county 
and  his  successors  in  office.  ' 

XiSSialation  0  777.     Enacted  March  11,   1872;  re-enactment  of  Practice  Act, 
I  289,  as  amended  by  Stats.  1854,  Bedding  ed.  p.  64,  Kerr  ed.  p.  90. 
dUtions.     Prae.  Act:  Cal.  (8  289)  27/401. 

Tenant  whose  estate  has  been  sold  shall  receive  compensation. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or  years,  whose  estate 
has  been  sold,  is  entitled  to  receive  such  sum  as  may  be  deemed  a  rea- 
sonable satisfaction  for  such  estate,  and  which  the  person  so  entitled 
may  consent  to  accept  instead  thereof,  by  an  instrument  in  writing,  filed 
with  the  derlf  of  the  court.  Upon  the  filing  of  such  consent,  the  clerk 
must  enter  the  same  in  the  minutes  of  the  court. 

Legiilation  §778.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  290), 
substituting  (1)  "has"  for  "shall  hare"  before  "been  sold,"  (2)  "is"  for  "shall 
be"  before  "entitled,"  and  (8)   "must"  for  "shall"  after  "clerk." 

Court  may  fix  sach  compensation. 

§779.  If  such  consent  be  not  given,  filed,  and  entered  as  provided  in 
the  last  section,  at  or  before  a  judgment  of  sale  is  rendered,  the  court 
must  ascertain  and  determine  what  proportion  of  the  proceeds  of  the 
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sale,  after  deducting  ^zpenses,  will  be  a  just  and  reasonable  sam  to  b« 
allowed  on  account  of  such  estate,  and  must  order  the  same  to  bo  paid 
to  such  party,  or  deposited  in  court  for  him,  as  the  case  may  roquire. 

LeglslaUon  §  779.     Enacted  March  11,  1872  (hated  on  PrftoUca  Aet,  |  201), 
■nhitituting  ''mnat"  for  "ahall/*  in  both  instanoea. 

Court  most  protect  tenants  unknown. 

§780.  If  the  persons  entitled  to  such  estate  for  life  or  years  be  un- 
known, the  court  must  provide  for  the  protection  of  their  rights  in  the 
same  manner,  as  far  as  may  be,  as  if  they  were  known  and  had  ap- 
peared. 

Xioglibktion  1780.     Enacted  March  11,  1872  (baaed  on  Practice  Aet,  I  202), 
sabatituting  ''moat"  for  "ahall." 


Court  must  ascertain  and  secure  the  yalue  of  future  contingent  or 

interests. 

§781.  In  all  cases  of  sales,  when  it  appears  that  any  person  has  a 
vested  or  contingent  future  right  or  estate  in  any  of  the  property  aold, 
the  court  musi  ascertain  and  settle  the  proportional  value  of  such  con- 
tingent or  vested  right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over,  in  such  manner 
as  to  protect  the  rights  and  interests  of  the  parties. 

IiegliUtion  1 781.     Enacted  March  11,  1872   (baaed  on  Practice  Act,  |  298). 
■ubatitntinff  "maat"  for  "ahall,"  In  both  inatancea. 
Gluttons.     Prio.  Act:  Oal.  (9  298)  85/592. 

Terms  of  sale  must  be  made  known  at  the  time.    Lots  must  be  wM. 

separately. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must  be  made  known 
at  the  time;  and  if  the  premises  consist  of  distinct  farms  or  lots,  they 
must  be  sold  separately. 

Leglilatton  •  782.     Enacted  March  11,  1872  (baaed  on  Practice  Act,  |  204), 
sabatituting  "mnat"  for  "ahall,"  in  both  InaUncea. 
Oltettons.     Oal.  66/121. 

Who  may  not  be  purchasers. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the  benefit  of  either 
of  them,  can  be  interested  in  any  purchase;  nor  can  a  guardian  of  an 
infant  party  be  interested  in  the  purchase  of  any  real  property,  being 
the  subject  of  the  action,  except  for  the  benefit  of  the  infant.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

Loglilatlon  8  783.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  |  296), 
(1)  Bubatituting  "c*n"  for  "ahall,"  in  both  inatancea,  and  (2)  "are"  for  "ahall 
be." 

Referees  must  make  report  of  sale  to  court.    Oonflrmation  or  rejection  of 

sale. 

§784.  After  completing  a  sale  of  property,  or  any  part  thereof  or- 
dered to  be  sold,  the  referees  must  report  the  same  to  the  court,  with  a 
description  of  the  different  parcels  of  land  sold  to  each  purchaser;  the 


325  ACTIONS  FOR  PABTITION  OF  R£AL  PBOPERTT.  §  785 

name  of  the  pni-chaser;  the  price  ^aid  or  secured;  the  terms  and  con- 
ditions of  the  sale,  and  the  securities,  if  any,  taken.  The  report  mnst 
1>e  filed  in  the  office  of  the  clerk  of  the  county  in  which  the  action  is 
brought.  Thereafter  any  purchaser,  or  any  party  to  the  action,  may, 
upon  ten  days'  notice  to  tne  other  parties  who  have  appeared  therein, 
and  also  to  the  purchaser  if  he  be  not  the  moving  party,  move  the  court 
to  confirm  or  set  aside  any  sale  or  sales  so  reported.  Upon  the  hearing, 
the  eonrt  must  examine  the  return  and  report  and  witnesses  in  relation 
to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent,  exclusive  of  a  new  sale  may  be  obtained,  the  court 
may  vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must 
be  given,  and  the  sale  conducted  in  all  respects  as  if  no  previous  sale 
had  taken  place.  If  an  offer  of  ten  per  cent  more  in  amount  than  that 
named  in  the  return  be  made  to  the  court,  in  writing,  by  a  responsible 
person,  it  is  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Xieglslatlon  f  784.  1.  Ensoted  Much  11«  1872;  based  on  PraeUee  Act,  |  296, 
which  had  the  word  "shall"  instead  of  "must,"  in  both  instances,  the  section 
then  containing  only  the  first  two  sentences.  When  enacted  in  1872.  8  784  read: 
"After  completing  a  sale  of  the  property,  or  any  part  thereof  ordered  to  be  sold, 
the  referees  mnst  report  the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the  purchaser;  the  price  paid 
or  secured;  the  terms  and  conditions  of  the  sale,  and  the  securities,  if  any,  taken. 
The  report  must  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  prop- 
erty is  situated."  2.  Amendment  by  Stats.  1901,  p.  165;  unconstitutional:  See 
note,  I  5,  ante.  8.  Amended  by  Stats.  1907,  p.  608,  adding  the  sentence  of  the 
1909  amendment,  beginning  "Thereafter";  the  code  commissioner  saying,  "The 
amendment  adda  the  last  sentence,  providing  that  the  purchaser  at  a  partition  sale 
or  any  party  to  the  suit  may  move  to  confirm  or  vacate  it,  and  the  notice  to  be 
flTan  of  the  motion."     4.  Amended  by  Stats.  1909,  c.  667. 

Oitationfl.     Oal.  187/59;  150/786.     Prac.  Act:  Oal.  (S296)  1/890. 

If  Bale  eonflnned,  order  mnst  be  made  to  execute  conveyances. 

§  786.  If  the  sale  is  confirmed  by  the  court,  an  order  must  be  entered, 
directing  the  referees  to  execute  conveyances  and  take  securities  pur- 
suant to  such  sale,  which  they  are  hereby  authorized  to  do.  Such  ordei 
may  also  give  directions  to  them  respecting  the  disposition  of  the  pro- 
ceeds of  the  sale.  If  the  purchaser,  after  the  confirmation  of  the  sale, 
refuses  to  pay  the  amount  of  his  bid,  the  referees  may  again  sell  the 
property  at  any  time  to  the  highest  bidder,  and  if  any  loss  is  occasioned 
thereby  the  referees  may  recover  the  amount  of  such  loss  and  the  cost 
from  the  bidder  so  refusing,  or  the  referees,  without  making  a  resale, 
may  maintain  an  action  against  the  purchaser  for  the  amount  of  his  bid. 

Xtsglfllation  f  786.  1.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  297). 
■ubstituting  "must"  for  "shall,"  the  section  then  having  only  the  first  two 
aenteneea.  2.  Amendment  by  Stats.  1901,  p.  165;  unconstitutional:  See  note, 
I  5,  anta.  8.  Amended  by  Stats.  1907,  p.  608,  (1)  changing  "be"  to  "is,"  In 
first  line,  and  (2)  adding  the  last  sentence;  the  code  commissioner  saying,  "The 
landment  adds  the  last  sentence,  giving  referees  who  have  sold  property  in  par* 
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tition  the  right  to  in*  for  the  ftmonnt  of  the  bid,  or  to  make  •  resale  and  reco^ 
the  amount  of  deficiency,   if  any." 

Cltottont.     Oal.  118/666;    187/50;    160/786.     Prac.   Act:   CaL    (1297)    27/ 
401. 

"Proceeding  if  a  Uen-holder  becomes  a  pTirchaser. 

§786.  When  a  party  entitled  to  a  share  of  the  property,  or  an  enenm- 
brancer  entitled  to  have  his  lien  paid  out  of  the  sale,  becomes  a  pur- 
chaser, the  referees  may  take  his  receipt  for  so  much  of  the  proceeds  of 
the  sale  as  belongs  to  him. 

LeglBlatlon  1786.     Enacted  March  11,  1872;  ro-enaotment  of  PraetiM  AtK 
1208. 

Citatlona     Oal.  116/484. 

Conveyances  must  be  recorded,  and  will  be  a  bar  against  parties. 

§787.  The  conveyances  must  be  recorded  in  the  county  where  the 
premises  are  situated,  and  shall  be  a  bar  against  all  persons  interested 
in  the  property  in  any  way  who  shall  have  been  named  as  parties  in,  the 
action,  and  against  all  such  parties  and  persons  as  were  unknown,  if  the 
summons  was  served  by  publication,  and  against  all  persons  claiming 
under  them,  or  either  of  them,  and  against  all  persons  having  unrecorded 
deeds  or  liens  at  the  commencement  of  the  action. 

Legislation  1 787.  1.  Enacted  March  11,  1872  (haaed  on  Practice  Act,  |  209). 
(1)  in  first  line,  changing  "ihall"  to  "must.'*  (2)  changing  "have  heen"  to  'Vaa" 
after  "summons,"  and  (8)  changing  "from"  to  "under"  after  "claiming";  the 
section  then  ending  with  the  words  "or  either  of  them."  2.  Amended  by  Code 
Amdts.  1878-74,  p.  826,  adding  the  last  clause,  beginning  "and  against  alL" 

Proceeds  of  sale  belonging  to  parties  nnlmown  mast  be  inyested  for  their 

benefit. 

§788.  When  there  are  proceeds  of  a  sale  belonging  to  an  unknown 
owner,  or  to  a  person  without  the  state,  who  has  no  legal  representative 
within  it,  the  same  must  be  invested  in  bonds  of  this  state  or  of  the 
United  States,  for  the  benefit  of  the  persons  entitled  thereto. 

Legislation  9  788.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  800, 
which  had  (1)  the  word  "shall"  inatead  of  "must,"  and  (2)  instead  of  "bonds 
of  this  state  or  of  the  United  States,"  the  words  "securities  on  interest." 


Investment  must  be  made  in  the  name  of  the  derk  of  tbe  county. 

§789.  When  the  security  of  the  proceeds  of  sale  is  taken,  or  when 
an  investment  of  any  such  proceeds  is  made,  it  must  be  done,  except  as 
herein  otherwise  provided,  in  the  name  of  the  clerk  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  office,  who  must  hold  the  same 
for  the  use  and  benefit  of  the  parties  interested,  subject  to  the  order  of 
the  court. 

Loglslatlon  9  780.     Enacted  March  11,  1872  (based  on  Practioa  Act,  1801). 
substituting  "must"  for  "ahall,"  in  both  instances. 
Oitetions.     OaL  66/447. 
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WhMn  fha  intererts  of  the  partlaB  are  atcortained,  seciirltlef  miurt  be 

taken  in  their  names. 

§790.  When  secnritj  ii  taken  by  the  referees  on  a  sale,  and  the 
parties  interested  in  such  security,  by  an  instrument  in  writing,  under 
their  bands,  delivered  to  the  referees,  agree  upon  the  shares  and  propor- 
tions to  which  they  are  respectively  entitled,  or  when  shares  and  pro- 
portions have  been  previously  adjudged  by  the  court,  such  securities 
mnst  be  taken  in  the  names  of  and  payable  to  the  parties  respectively 
entitled  thereto,  and  must  be  delivered  to  such  parties  upon  their  receipt 
therefor.  Sneh  agreement  and  receipt  must  be  returned  and  filed  with 
the  elerk. 

Leglilrtton  •  790.  Bnaetad  March  11,  1872  (hased  on  Praetie*  Aet,  |  802), 
substitutinff  "mutt"  for  "■hmll,"  in  the  three  instaneei. 

Duties  of  tiie  derk  making  investments. 

§791.  The  clerk  in  whose  name  a  security  is  taken,  or  by  whom  an 
investment  is  made,  and  his  successors  in  office,  must  receive  the  interest 
and  prineipal  as  it  becomes  due,  and  apply  and  invest  the  same  as  the 
eonrt  may  direct;  and  must  deposit  witn  the  county  treasurer  all  securi- 
ties taken,  and  keep  an  account  in  a  book  provided  and  kept  for  that 
purpose,  in  the  clerk's  office,  free  for  inspection  by  all  persons,  of  in- 
veetmenta  and  moneys  received  by  him  thereon,  and  the  disposition 
thereof. 

Legiihitioa  1701.  Bnaeted  March  11,  1872  (based  on  Practice  Act,  8  808), 
■nbstitntinf  (1)  "muat"  for  "ahall"  before  "receiye,"  and  (2)  "muat  depoiit 
with  the  eoiuty  treararer"  for  "ahall  file  in  his  office/' 

Oitatlona.     Cal.  66/447.     Prae.  Aet:  Oal.  (f  808)  2/68. 

Deposit  in  court:  Ante,  If  672-674. 

When  nneqnal  partition  is  ordered,  compensation  may  be  adjudged  in  cer- 
tain eases. 

§792.  When  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  aeeording  to  their  respective  rights,  without  prejudice  to  the 
rights  and  interests  of  some  of  them,  and  a  partition  be  ordered,  the 
court  may  adjudge  compensation  to  be  made  by  one  party  to  another, 
on  account  of  the  inequality;  but  such  compensation  shall  not  be  re- 
quired to  be  made  to  others  by  owners  unknown,  nor  by  an  infant,  unless 
it  appears  that  such  infant  has  personal  property  sufficient  for  that  pur- 
pose, and  that  his  interest  will  be  promoted  thereby.  And  in  all  cases 
the  court  has  power  to  make  compensatory  adjustment  between  the  re- 
spective parties,  aeeording  to  the  ordinary  principles  of  equity. 

Xieglslatlen  •7SS.  Enacted  March  11.  1872;  based  on  Practice  Act,  9  804, 
mm  amended  by  8UU.  1865-66,  p.  706,  substituting  (1)  "appears"  for  "shall  ap- 
pear," and  (2)  "has"  for  "shall  haTe"  before  "power." 

Gitattons.     Prae.  Aet:  Oal.  (i  804)  2/68;  64/260. 

The  share  of  an  infant  may  be  paid  to  his  gnardlan. 

§793.  When  the  share  of  an  infant  is  sold,  the  proceeds  of  the  sale 
may  be  paid  by  the  referee  making  the  sale  to  his  general  guardian,  or 


§794 
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the  special  guardian  appointed  for  him  in  the  action,  upon  givin|^  ike 
securitj  required  by  law  or  directed  by  order  of  the  court. 

Legislation  f  70S.     Enacted  March  11.  1872;   re-enactmenfe  of  Praette«  Act, 
1805. 

OlUtlona.     Prae.  Act:  Cal.  (8  805)  2/68;  64/260. 
Ctoneral  guardian:  Post,  98  1747>1809. 
Onardlan  ad  litem.     Oanerally:  Ante,  98  872,  878. 

The  guardian  of  an  insane  person  may  receive  the  proceed*  of  sodi 

party's  interest. 

§794.  The  guardian  who  may  be  entitled  to  the  custody  and  manage- 
ment of  the  estate  of  an  insane  person,  or  other  person  adjudged  in- 
capable of  conducting  his  own  affairs,  whose  interest  in  real  property 
has  been  sold,  may  receive  in  behalf  of  such  person  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  executing  with  sufficient 
sureties  an  undertaking  approved  by  a  judge  of  the  court,  that  he  will 
faithfully  discharge  the  trust  reposed  in  him,  and  will  render  a  true  and 
just  account  to  the  person  entitled  or  to  his  legal  representative. 

Legislation  9  794.  1.  Enacted  March  11, 1872  (based  on  Practice  Act,  |  806), 
■nbstitutfng  "has"  for  "shall  have."  2.  Amended  by  Code  AmdU.  1880,  p.  11, 
omitting  "or  hj  a  connty  judge"  after  "judge  of  the  court." 

CiUUons.     Prac.  Act:  Cal.  (8  806)  64/269;  117/677. 

§795.  [Provided  that  guardian  could  consent  to  partition  without 
action,  and  execute  releases.    Repealed.] 

Legislation  fi795.  1.  Enacted  March  11, 1872;  re-enactment  of  Practice  Act, 
9  807.  2.  Repeal  by  Stats.  1901,  p.  165;  unconstitutional:  dee  note,  8  5,  ante. 
8.  Repealed  by  Stats.  1907,  p.  608;  the  eode  commissioner  saying,  "Repealed, 
because  it  authorized  guardians  of  infants  and  insane  persons  to  consent  to  par- 
titions without  any  action,  and  did  not  provide  for  any  notice  of  the  proceedings 
to  be  given  either  to  the  persons  or  their  relatires,  or  otherwise." 

Oitations.     Cal.  80/600. 

Costs  of  partition  a  lien  upon  shares  of  parceners. 

§796.  The  costs  of  partition,  including  reasonable  eonnsel  fees,  ex- 
pended by  the  plaintiff  or  either  of  the  defendants,  for  the  common 
benefit,  fees  of  referees,  and  other  disbursements,  must  be  paid  by  the 
parties  respectively  entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included  and  specified 
in  the  judgment.  In  that  case  they  shall  be  a  lien  on  the  several  shares, 
and  the  judgment  may  be  enforced  by  execution  against  such  shares, 
and  against  other  property  held  by  the  respective  parties.  When,  how- 
ever, litigation  arises  between  some  of  the  parties  only,  the  court  may 
require  the  expense  of  su>ch  litigation  to  be  paid  by  the  parties  thereto, 
or  any  of  them. 

legislation  1796.  1.  Enacted  March  11,  1872;  bssed  on  Praetiee  Aet,  8  808, 
which,  as  amended  by  Stats.  1871-72,  p.  230,  resd:  "The  costs  of  partition,  in- 
cluding fees  of  referees,  and  such  attorneys*  fees  expended  for  the  common  bene- 
flt,  both  for  pisintiffs  and  defendants,  as  the  court  shall  deem  just  and  proper, 
and  other  disbursements,  shall  be  paid  by  the  parties  respectively  entitled  to 
share  in  the  lands  divided  in  proportion  to  their  respective  interests  therein,  and 
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may  be  included  and  epeelfled  in  the  Judgment.  In  that  case  they  shall  be  a 
lien  on  the  several  abares,  and  the  judgment  may  be  enforced  by  execation 
against  aneh  ahares,  and  against  other  property  held  by  the  respective  partiea. 
When,  however*  a  litigation  arises  between  some  of  the  parties  only,  the  eoort 
nay  require  the  expenae  of  such  litigation  to  be  paid  by  the  parties  thereto,  or 
any  of  them.'*  The  original  Practice  Act  section  did  not  contain  the  words  "and 
auch  attorneys'  fees  expended  for  the  common  benefit,  both  for  plaintiff  and  de- 
fendants, as  the  court  shall  deem  just  and  proper."  When  enacted  in  1872, 
f  795  read  as  at  present,  except  for  the  amendments  of  1874.  2.  Amended  by 
Coda  Amdta.  1878-74,  p.  826,  (1)  inserting  "or  either  of  the  defendants"  after 
"pUintifr."  and  (2)  omitting  "a"  before  "litigation." 

Citations.  Oal.  68/888;  108/170;  186/170.  Prac.  Act:  Oal.  (I  808)  16/ 
471;  117/676. 

Beferees'  feea,  ate.:  Ante,  i  768;  post,  8  1028. 

§797.  [Provided  that  court,  by  consent,  could  appoint  single  referee. 
Repealed.] 

Legislation  6  797.  1.  Enacted  March  11,1872;  re-enactment  of  Practice  Act, 
1809.  2.  Repeal  by  Stats.  1901,  p.  165;  unconstitutional:  See  note,  5  5,  ante. 
8.  Repealed  by  Stats.  1907,  p.  608;  the  code  commissioner  saying,  "Repealed, 
iMeause  ita  provisions  have  been  included  in  the  amendment  to  9  763." 

Citations.     Cal.  80/500,  501.     Prac.  Act:  Cal.  (9  809)  29/255;  84/874. 

Beferees:  Ante,  9  768. 

Apportionment  of  expenses  of  litigation. 

§798.  If  it  appear  that  other  actions  or  proceedings  have  been  neces- 
sarily prosecuted  or  defended  by  any  one  of  the  tenants  in  common,  for 
the  protection,  confirmation,  or  perfecting  of  the  title,  or  setting  the 
boundaries,  or  making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action,  who  have  paid  the  expense 
of  such  litigation  or  other  proceedings,  all  the  expenses  necessarily  in- 
curred therein,  except  counsel  fees,  which  shall  have  accrued  to  the 
common  benefit  of  the  other  tenants  in  common,  with  interest  thereon 
from  the  date  of  making  the  said  expenditures,  and  in  the  same  kind  of 
money  expended  or  paid,  and  the  same  must  be  pleaded  and  allowed  by 
the  court,  and  included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant  respectively,  in  proportion  to  his  interest,  and 
shall  be  enforced  in  the  same  manner  as  taxable  costs  of  partition  are 
taxed  and  collected. 

IieglsUtlon  1798.  1.  Enacted  April  1,  1872,  and  then  read:  "If  it  appears 
to  the  court  that  other  actions  or  proceedings  have  been  prosecuted  or  defended 
by  any  of  the  tenants  in  common,  for  the  protection,  confirmation,  or  perfecting 
of  the  title,  or  settling  the  boundary,  or  making  a  survey  or  surveys  of  the  es- 
tate partitioned,  the  court  must  allow  to  the  parties  who  have  paid  the  expense 
of  such  necessary  litigation,  or  other  proceedings,  all  the  expenses  necessarily  so 
incurred  therein,  which  shall  have  accrued  to  the  common  benefit  of  the  other 
tenanta  in  common,  with  interest  thereon  from  the  date  of  malcing  the  expendi- 
turea;  and  the  same  must  be  allowed  and  taxed,  and  included  in  the  final  judg- 
ment aa  costs  are  allowed,  taxed,  and  included  in  the  judgment.*'  2.  Repealed 
by  Code  Amdts.  1878-74,  p.  826.  8.  Be-enacted  and  amended  by  Oode  Amdta. 
1875-76,  p.  98. 

CmHons.     Cal,  08/88$, 
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Abstract  of  title  in  action  for  partition.    When  cost  of,  allowed. 

§799.  If  it  is  necessary  to  have  an  abstract  of  title  of  the  property 
to  be  partitioned,  the  plaintiff  may  procure  one  before  commencing  the 
action,  and  may,  in  his  complaint,  state  that  he  has  done  so,  and  that 
the  abstract  is  subject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  a  place  where  it  will  be  kept  for  su«h  inspection. 
Otherwise  the  court  may,  upon  application  of  any  one  of  the  parties, 
authorize  him  to  procure  an  abstract,  which,  when  made,  shall  be  kept 
at  some  place  designated  by  the  court  for  the  inspection  and  use  of  all 
parties,  any  of  whom  is  entitled  to  make  a  copy  thereof.  The  expense 
reasonably  incurred  in  procuring  such  abstract  must  be  allowed  to  the 
party  incurring  it,  with  interest  thereon  from  the  commencement  of  the 
action,  if  it  had  been  procured  before  that  time,  otherwise  from  the  time 
of  payment. 

Legislation  |799.  1.  Enacted  April  1,  1872,  and  then  read:  "If  it  a|>- 
pears  to  the  eourt  that  it  was  neceseary  to  haye  made  an  abstract  of  the  titl«  to 
the  property  to  be  partitioned,  and  such  abstract  shall  have  been  procured  by  the 
plaintiff,  or  if  the  plaintiff  shall  have  failed  to  haye  the  same  made  before  ibe 
commencement  of  the  action,  and  any  one  of  the  defendants  shall  have  had  aneh 
abstract  afterwards  made,  the  cost  of  the  abstract,  with  interest  thereon  from 
the  time  the  same  is  subject  to  the  inspection  of  the  respective  parties  to  tho 
action,  must  be  allowed  and  taxed.  Whenever  such  abstract  is  produced  by  the 
plaintiff,  before  the  commencement  of  the  action,  he  must  file  with  his  com- 
plaint a  notice  that  an  abstract  of  the  title  has  been  made,  and  is  subject  to  tho 
inspection  and  use  of  all  the  parties  to  the  action,  designatini^  therein  where  tho 
abstract  will  be  kept  for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and  any  defendant  shall 
procure  the  same  to  be  made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  the  action  with  the  clerk  of  the  court,  stating  who  is 
making  the  same,  and  where  it  will  be  kept  when  finished.  The  court,  or  the 
judge  thereof,  may  direct  from  time  to  time,  during  the  progress  of  the  action, 
who  shall  have  the  custody  of  the  abstrsct."  2.  Amendment  by  Stats.  1901, 
p.  165;  unconstitutional:  See  note,  {  5,  ante.  3.  Amended  by  Stats.  1907,  p.  608; 
the  code  commissioner  saying,  "The  amendment  corrects  an  error  by  striking  out 
the  word  'produced'  and  inserting  the  word  'procured.'  " 

Oltationi.     Oal.  64/629;  90/455. 

Abstract^  how  made  and  yerlfled. 

§800.  The  abstract  mentioned  in  the  last  preceding  section  may  be 
made  by  any  competent  searcher  of  records,  and  need  not  be  certified  by 
the  recorder  or  other  o£&cer,  but  instead  thereof  it  must  be  verified  by 
the  affidavit  of  the  person  making  it,  to  the  effect  that  he  believes  it  to 
be  correct;  but  the  same  may  be  corrected  from  time  to  time  if  found 
incorrect,  under  the  direction  of  iihe  court. 

Legislation  I  800.     Enacted  April  1,  1872. 

Interest  allowed  on  disbursements  made  under  direction  of  the  cooxt. 

§801.  Whenever,  during  the  progress  of  the  action  for  partition,  any 
disbursements  shall  have  been  made,  under  the  direction  of  the  court  or 
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the  judge  thereof,  hj  a  party  thereto,  interest  must  be  allowed  thereon 
from  the  time  of  making  lueh  disburaements. 

Zieglalation  •801.     Enacted  April  1,  1872. 
GUatloiii.     Cal.  141/885. 

CHAPTBB  V. 
Actions  for  XJsnrpation  of  an  Office  or  a  Franchlaeii 

I  802.     Sire  faeies  [scire  facias]  abolished. 

§  808.     Action  may   be   brought   against   anj   party   nsurping,    etc.,    any   offlee   oi 

franchise, 
i  804.     Kame  of  person  entitled  to  office  may  be  set  forth  in  the  complaint.     If 

fees  have  been  received  by  the  usurper,  he  may  be  arrest'ed. 
i  805.     Judgment  may  determine  the  rights  of  both  incumbent  and  claimant. 
{  806.     When  rendered  in  faTor  of  applicant. 
S  807.     Damages  may  be  reeoyered  by  successful  applicant. 
I  808.     When  seTeral  persons  claim  the  same  office,  their  rights  may  be  determined 

by  a  single  action. 
I  809.     II  defendant  found  guilty,  what  judgment  to  be  rendered  against'  him. 
I  810.     Actions  on  information.     Undertaking. 

Cttaaons,  c«Mxsl,  to  chapter.     Oal.  85/243. 

BIre  fades  [scire  facias]  abolished. 

§  802.     The  writ  of  sire  f acies  [scire  facias]  is  abolished. 

Legislation  8  802.  1.  Enacted  March  11,  1872,  and  then  read:  'The  writ  of 
■eire  facias,  the  writ  of  quo  warranto,  and  proceedings  by  information  in  the 
Bature  of  quo  warranto,  are  abolished.  The  remedies  obtainable  in  these  forms 
■wy  hereafter  be  obtained  by  civil  actions,  under  the  provisions  of  this  chapter." 
2.  Amended  by  Code  Amdts.  1880,  p.  11. 

Oftations.     Cal.  78/498;  77/872,  876;   70/106;  84/120,  265.  880;   108/436; 
120/826,  827;  151/491. 

Corporations.  Distolntion  of.  By  Civ.  Code,  f  399,  it  was  declared  that  the 
dissolution  of  corporations  was  provided  for,  if  involuntary,  by  this  chapter  of  this 
code,  and  if  voluntary,  by  Part  II,  tit.  vi,  §8  1227-1233.  of  this  code.  On  the 
recommendation  of  the  code  commissioner,  S  399  of  the  Civil  Code  was  repealed  in 
1005. 

Bacetvers.     U|Km  dissolution  of  corporation:  Ante,  8  565. 

Action  may  be  brongbt  against  any  party  nsurping,  etc.,  any  office  or 

ftancblse. 

§803.  An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  state,  upon  his  own  information,  or  upon  a 
complaint  of  a  private  party,  against  any  person  who  usurps,  intrudes 
into,  or  nnlawfully  holds  or  exercises  any  public  office,  civil  or  military, 
or  any  franchise,  or  against  any  corporation,  either  de  jure  or  de  facto, 
which  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any  fran- 
chise, within  this  state.  And  the  attorney-general  must  bring  the  ac- 
tion, whenever  he  has  reason  to  believe  that  any  such  office  or  franchise 
has  been  usurped,  intruded  into,  or  unlawfully  held  or  exercised  by  any 
person,  or  when  he  is  directed  to  do  so  by  the  governor. 

JjSgUlatlon  8  803.     1.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  310). 
<1)  in  the  last  sentence,  (a)  omitting  the  words  "it  shall  be  the  duty  of  after 
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"and,"  and  (b)  eban^ng  "to"  to  "must"  before  "brinff.**  S.  AmmdmeBt 
by  State.  1901,  p.  165;  unconstitutional:  See  note,  {  5,  ante.  8.  Amended  by 
State.  1907,  p.  600,  (1)  in  first  sentence,  (a)  cbanginf  "the"  to  "a"  before 
"eomplaint/*  (b)  omitting,  after  "franchise,"  the  words  "within  this  stat«,"  a&d 
adding,  in  lieu  thereof,  the  elause  beginning  "or  against"  and  endinc  "this 
state";  the  code  commissioner  saying,  "The  amendment  suggested  by  tba  ooib- 
missioner  simply  added  to  the  original  section  as  it  was  enacted  Marcll  11,  1872, 
the  following  sentence:  'And  if  it  is  claimed  that  a  corporation,  either  d«  jure 
or  de  facto,  is  exercising  a  franchise  which  it  is  not  authorized  to  exereiae, 
or  ii  exercising  corporate  functions  when  not  authorised  to  do  so,  meh  tar- 
poration  must  be  made  a  party  defendant.'  This  was  struck  out  on  th«  floor 
of  the  senate,  January  81,  1907,  and  the  following  inserted  after  th«  word 
'franchise,'  where  it  first  appears:  'or  against  any  corporation,  either  da  jure 
or  de  facto,  which  usurps,  intrudes  into,  or  unlawfully  holds  or  exerciaas  any 
franchise.'  " 

Citations.  Cal.  64/821;  55/616;  66/288;  69/468;  78/491;  76/487;  77/872; 
82/848;  84/120.  876;  92/614;  96/606;  100/541;  101/148;  114/474;  115/284; 
116/109;  117/614,  615.  616;  128/146;  126/529;  127/849,  571;  128/259;  129/ 
546;  182/190;  145/760;  151/172,  452,  453,  454.  App.  5/492.  Prae.  Act: 
Cal.    (I  810)    24/127. 

Complaint:  Post,  9  804.     Seonrlty  by  relator:  Post,  §  810. 
Co-operati^a  businesa  association.    Attomey-geneFal  may  Inqnln  Into   zlghft 
of »  to  do  bnHneis:  Bee  Cir.  Code,  i  658k. 

Franchise:  Cir.  Code,  9  858. 

Dissolution  of  oorporatloni:  Cir,  Code,  99  899,  400. 

Quo  warranto.    What  court  may  issue:  Ante,  9  76,  subd.  8. 

Office,  title  to.     Contesting  elections:  Poet,  99  1111-1127. 

Mandimns  to  compel  admissioB  to  offlee:  Post,  9  1085. 

Name  of  person  entitled  to  office  may  be  set  forth  in  the  complalnftw  If 
fees  have  been  received  by  the  nsnrper,  he  may  be  arrested. 
§  804.  Whenever  such  action  is  brought,  the  attorney-general,  in  addU 
tion  to  the  statement  of  the  cause  of  action,  may  also  set  forth  in  the 
complaint  the  name  of  the  person  rightly  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon  proof  by  affidavit 
that  the  defendant  has  received  fees  or  emoluments  oelonging  to  the 
office,  and  by  means  of  his  usurpation  thereof,  an  order  may  be  granted 
by  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court,  for 
the  arrest  of  such  defendant  and  holding  him  to  baU;  and  thereupon  he 
may  be  arrested  and  held  to  bail  in  the  same  nmnner  and  with  the  same 
effect  and  subject  to  the  same  rights  and  liabilities  as  in  other  civil  ac- 
tions where  the  defendant  is  subject  to  arrest. 

IiOglslation  8  804.  1.  Enacted  March  11, 1872  (based  on  Practice  Act,  9  311), 
changing  "judge"  to  "justice"  before  "of  the  supreme  court."  8.  Amended  by 
Code  Amdts.  1880,  p.  11,  changing  "district  judge"  to  "judge  of  the  superioir 
court." 

Action.  Where  several  claimants:  Post,  9  808.  Arrest  and  bail:  Anta,  9S  478 
•t  seq. 

Judgment  may  determine  the  rights  of  both  incumbent  and  claimant. 

§  805.  In  every  such  action  judgment  may  be  rendered  upon  the  ri^ht 
of  the  defendant,  and  also  upon  the  right  of  the  party  so  alleged  to  be 
entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  ma/  require. 
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XaslslAttoii  1105.  Enacted  March  11,  1872  (based  on  Praetlca  Act,  I  819), 
cliancinK  (1)  "eata"  to  "action**  and  (2)  "ahall"  to  "may/' 

dtoUons.  Cal.  69/464;  78/491;  118/400;  182/288.  Pn«.  Aet:  Gal. 
C8  312)    27/476. 

JTnd^Bftitk:  Poit,   I  809. 

'Wlien  rendered  in  favor  of  applicant. 

§806.  If  the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he  will 
be  entitled,  after  taking  the  oath  of  of&ee  and  executing  such  official 
bond  aa  may  be  required  by  law,  to  take  upon  himself  the  execution  of 
the  offiee. 

XieglaUtton  9  806.  Enacted  March  11.  1872  (baaed  on  Praotioa  Aet,  |  818), 
changing  "ahall"  to  'Vill/' 

CiUtions.     Gal.  115/288;  188/89. 

Damages  may  be  recovered  by  snccessfnl  applicant 

§807.  If  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  sneh  person,  he  may  recover,  by  action, 
the  damages  which  he  may  have  sustained  by  reason  of  the  usurpation 
of  the  office  by  the  defendant. 

Ziaglslatton  9  807.  Enacted  March  11,  1872  (bated  on  Practice  Act,  I  814), 
ahanging  "ahaU"  to  'Seill.*' 

OtUtloaa.     Oal.  118/897,  400;  151/168,  172,  176. 
Costa  and  flat:  Poat,  8  809. 

Wlien  aeveral  persons  claim  the  same  office^  tbelr  rights  may  be  deter- 
mined by  a  single  action. 

§808.  When  several  persons  claim-  to  be  entitled  to  the  same  office 
or  franchise,  one  action  may  be  brought  against  all  such  persons,  in  order 
to  try  their  respective  rights  to  such  office  or  franchise. 

Iiaglalatlon  6  808.     Enacted  March  11,   1872;    re*enaotment  of  Practice  Act, 

|S15. 

Citations.    OaL  1S4/18.    App.  2/111. 

If  defendant  found  guilty,  what  Judgment  to  be  rendered  against  Mm. 
§  809.    When  a  defendant,  against  whom  such  action  has  been  brought, 
is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully  holding 
any  office,  franchise,  or  privilege,  judgment  must  be  rendered  that  such 
defendant  be  excluded  from  the  office,  franchiee,  or  privilege,  and  that 
he  pay  the  costs  of  the  action.    The  court  may  also,  in  its  discretion, 
impose  upon  the  defendant  a  fine  not  exceeding  five  thousand  dollars, 
which  flne,  when  collected,  must  be  paid  into  the  treasury  of  the  state. 
Laglalatloa  9  809.     Enacted  March  11,  1872   (baaed  on  Practice  Act,   I  816), 
changing  ''ahall"  to  "mnat,"  in  both  instance!. 

Citations.     OaL  79/109;  82/248;  84/120,  876,  880;  114/479;  118/400;  129/ 
546^  647,  648. 

ActioDS  on  information.    Undertaking. 

§810.    When  the  action  is  brought  upon  the  information  or  applica- 
tion of  a  private  party,  the  attorney-general  may  require  such  party  to 
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enter  into  an  undertaking,  with  sureties  to  be  approved  by  the  attorntfj- 
general,  conditioned  that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff,  and  all  the 
costs  and  expenses  incurred  in  the  prosecution  of  «the  action. 

LegiElfttlon  6  810.     Addad  by  Cod«  Amdts.  1878-74,  p.  827. 
CltaUons.     Cal.  09/468;    75/148;    76/487;    79/106;    84/865;    108/486^    7S6; 
129/826,  827. 

CHAPTER  VL 
AcUoiUi  against  Steamers,  Vessels,  tad  Boats. 

I  818.  When  Tesseli,  etc.,  are  liable.     Their  liabilities  constitute  liena 

I  814.  Actions,  how  bronght. 

f  815.  Complaint  must  be  yerifled. 

S  816.  Summons  may  be  serred  on  owners,  etc.,  of  Tessels. 

§  817.  Plaintiff  may  have  such  Tessel,  etc.,  attached. 

I  818.  The  clerk  must  issue  the  writ  of  attachment. 

I  819.  Such  writ  must  be  directed  to  the  sheriff. 

f  820.  Sheriff  must  execute  such  writ  without  delay. 

I  821.  The  owner,  master,  etc.,  may  appear  and  defend  sueh  TesteL 

S  822.  Discharge  of  attachment. 

8  828.  After  appearance,  attachment  may,  on  motion,  be  discharged. 

§  824.     When   not  discharged,    such   Tessel,   etc.,  may  be   sold  at   publle    aiietioB. 

Application  of  proceeds. 
I  825.     Mariners   and   others   may   assert   their   claim   for  wages,    notwithstanding 

prior  attachment. 

9  826.     Proof  of  the  claims  of  mariners  and  others. 

9  827.     Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  ete. 

When  vessels,  etc.,  are  liable.    Their  liabilities  constitate  Uens. 
§813.    All  steamers,  vessels,  and  boats  are  liable: 

1.  For.  services  rendered  on  board  at  the  request  of,  or  on  contract 
with,  their  respective  owners,  masters,  agents,  or  consignees. 

2.  For  supplies  furnished  in  this  state  for  their  use,  at  the  request  of 
their  respective  owners,  masters,  agents,  or  consignees. 

3.  For  work  done  or  materials  furnished  in  this  state  for  their  con- 
struction, repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  non-performance,  or  malperformance,  of  any  contract  for  the 
transportation  of  persons  or  property  between  places  within  this  state, 
made  by  their  respective  owners,  masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property,  in  this  state. 
Demands  for  these  several  causes  constitute  liens  upon  all  steamers, 

vessels,  and  boats,  and  have  priority  in  their  order  herein  enumerated, 
and  have  preference  over  all  other  demands;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  one  year  from  the  time  the  cause  of 
action  accrued. 

Legislation  §  818.  1.  Enacted  March  11,  1872  (ba'sed  on  Practice  Act,  |  817, 
as  amended  by  Stats.  1860,  p.  804),  (1)  In  introductory  paragraph,  changed 
"shall  be"  to  "are";    (2)  omitted  subd.  5,  which  read  the  same  as  the  preaeat 
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■bM.  5,  exeapt  that  It  did  not  eontain  the  wordi  '11>etweeii  pUeei  within  this 
state";  (8)  nbd.  6  was  rennmbered  snbd.  6,  the  Practice  Act  inbd.  6  reading, 
**8txth.  For  injnrlea  committed  by  them  to  peraons  or  property.  The  laid  aeveral 
eanaea  of  action  ahall  conatitnte  liena  upon  all  eteamers,  Teasele,  and  boata, 
and  hare  priority  in  their  order  herein  enumerated,  and  ahall  hare  preference 
OT«r  all  other  demanda;  proTided,  saeh  lien  ahall  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  cause  of  action  accrued,*'  and  when 
renumbered  anbd.  5  in  1872,  a  paragraph  was  made,  beginning  with  the  words 
'*rhe  aeveral."  in  which  (a)  "said"  waa  omitted  before  "scTeral,"  (b)  *'shair* 
was  omitted  before  "conatitute"  and  before  "have  preference,"  (c)  ''provided" 
was  changed  to  "but,"  and  (d)  "lien  shall  only"  was  changed  to  "liens  only." 
2.  Amended  by  Code  Amdta.  1878-74,  p.  827,  <1)  in  subd.  2,  adding  the  words 
"Ib  this  atate";  (2)  in  anbd.  8,  adding  (a)  'Vork  done  or"  and  (b)  "in  this 
stata";  (8)  reatoring  Practice  Act  subd.  5,  and  adding  therein  the  words 
"between  places  within  thia  atate";  (4)  restoring  the  first  sentence  of  Prac- 
tiee  Aet  anbd.  9  (original  code  tubd.  6)  aa  aubd.  6,  and  adding  at  end  the 
worda  "in  this  state";  (5)  changing  the  final  paragraph  of  original  code  section, 
beginning  "The  several,"  to  the  present  final  paragraph,  beginning  "Demands." 

ClUtlont.  Cal.  124/215;  188/481;  142/242,  248,  244;  (anbd.  2)  142/141. 
Prae.  Aet:  Cal.   (1817)   18/871;   18/532. 

Seamen's  wagea.     Jnriidiction  of  actions:  Ante,  S  114. 

flalmge:  dr.  Code,  i  8070. 

Preference  OTor  all  other  demandt,  as  to  labor  claims:  Post,  IS  1204-1206. 

Idea,  defined:  Poat.  1 1180. 

Justices  of  the  peace  have  not  Jurisdiction,  where  the  suit  or  proceeding  is 
for  the  recorery  of  seamen'a  wagea  for  a  voyage  performed,  in  whole  or  in  part, 
without  the  waters  of  this  state:  Ante,  }  114. 

Actions,  how  broagbt. 

§  814.  Aetions  for  any  of  the  eauBei  specified  in  the  preceding  section 
must  be  brought  against  the  owners  by  name,  if  known,  but  if  not 
known,  that  fact  shall  be  stated  in  the  complaint,  and  the  defendants 
shall  be  designated  as  unknown  owners.  Other  persons  having  a  lien 
opon  the  yeasel  may  be  made  defendants  to  the  action,  the  nature  and 
amoant  of  such  lien  being  stated  in  the  complaint. 

Iieglslation  t>14.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  818, 
which  read:  "Actions  for  demanda  ariaing  upon  any  of  the  grounds  speci- 
fied in  the  preceding  section,  may  be  brought  directly  against  such  steamers, 
veaaels,  or  boata."  When  {  814  was  enacted  in  1872,  "demands"  was  changed 
to  "damagea."     8.  Amended  by  Code  Amdts.  1878-74,  p.  828. 

Unknown  owners.    Fietitions  designation  of:  Ante,  8  ^74. 

Parties.     OeneraUy:  Ante,  if  867   et  aeq. 

Complaint  most  be  yerlfled. 

§816.  The  complaint  must  designate  the  steamer,  vessel,  or  boat  by 
name,  and  must  be  yerified  by  the  oath  of  the  plaintiff,  or  some  one  on 
hifl  behalf. 

Legislation  |  816.     Enacted  March  11,  1872  (baaed  on  Practice  Act,  8  819), 
changing  "ahall"  to  "must,"  in  both  instancea. 
Citations.     Cal.  150/825. 
▼eHflcatlon  «f  pleadings:  Ante,  8  446. 


§816 


CODE  OP   CIVIL  PROCEDURE.  336 


Bnmmoiifl  nmy  be  served  on  owners,  etc.,  of  vessels. 

§816.  The  summons  and  copy  of  the  complaint  must  be  served  oa 
the  owners  if  they  can  be  found;  otherwise,  they  may  be  served  on  the 
master,  mate,  or  person  having  charge  of  the  steamer,  vessel,  or  boat. 

Legislation  6  816.  1.  Enacted  March  11, 1872  (based  oa  Practice  Act.  f  820). 
omitting  "any**  before  **person  having'*;  the  section  then  reading,  'Tlia  sam- 
mons,  attached  to  a  certified  copy  of  the  complaint,  may  be  served  on  the 
master,  mate,  or  person  having  charge  of  the  steamer,  vessel,  or  boat 
against  which  the  action  is  brought."  2.  Amended  by  Code  Amdts.  1878—74,  p. 
828,  (1)  changing  ''may"  to  "must"  before  "be  served";  (2)  adding  the  words 
"owners,  if  they  can  be  found;  otherwise,  it  may  be  served  on  the,"  before 
"master";  (8)  and  omitting,  at  end,  after  "boat,"  the  words  "against  whieb  tba 
action  is  brought."     8.  Amended  by  Code  Amdts.  1880,  p.  12. 

Citations.     Cal.  150/325. 

Service  of  summons  generally:  Ante,  S9  410  et  seq. 

Plaintiff  may  have  socb  yessel,  etc.,  attached. 

§817.  The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any 
time  afterwards,  may  have  the  steamer,  vessel,  or  boat,  with  its  tackle, 
apparel,  and  furniture,  attached  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  in  the  action. 

Legislation  0  817.  1.  Enacted  March  11,  1872;  re-enactment  of  Praetieo  Act, 
8  321.  2.  Amended  by  Code  Amdts.  1873-74,  p.  828,  (1)  striking  out  "against 
which  the  action  is  brought,"  after  "or  boat,"  and  (2)  changing,  at  and, 
"therein"  to  "in  the  action." 

Attachment  generally:  Ante,  S8  587  et  seq. 

The  clerk  must  issue  the  writ  of  attachment. 

§  818.  The  clerk  of  the  court  must  issue  a  writ  of  attachment,  on  tKe 
application  of  the  plaintiff,  upon  receiving  a  written  undertaking  on 
belialf  of  the  plaintiff,  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay  all  costs  and 
damages  that  may  be  awarded  against  him,  and  all  damages  that  may  be 
sustained  by  him  from  the  attachment,  not  exceeding  the  sum  specified 
in  the  undertaking,  which  shall  in  no  case  be  less  than  five  hundred  dol- 
lars. 

Legislation  8  818.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
1822,  which  had  (1)  in  first  line,  the  word  "shall"  instead  of  "must";  (S) 
"which"  instead  of  "that"  after  "all  damages";  and,  at  end,  after  "Ave  hun- 
dred dollars,"  the  section  reading,  "when  the  attachment  Is  issued  against  a 
steamer  or  vessel,  or  less  than  two  hundred  dollars  when  Issued  against  a  boat. 
The  undertaking  shall  be  accompanied  by  an  alBdavit  of  each  of  the  suretiea, 
that  he  is  a  resident  and  freeholder  or  householder  of  the  county,  and  worth 
double  the  amount  specified  in  the  undcrtalsing  over  and  above  all  his  Jost 
debts  and  liabilities.  The  clerk  shall  file  the  undertaking  and  affidavits."  Whan 
S  818  was  enacted  in  1872,  (1)  the  word  "the"  was  added  before  "Jadg- 
ment  be  rendered,"  and  (b)  the  last  two  sentences  of  the  Prsctice  Act  sec- 
tion were  omitted,  beginning  "The  undertaking  shall"  and  ending  "affidavits.*'  S. 
Amended  by  Code  Amdts.  1873-74,  p.  328,  (1)  adding  the  words  "owner  of 
the"  after  "in  favor  of  the,"  (2)  after  "sustained  by,"  substituting  "him"  for 
"such   steamer,   vessel,   or   boat,"   and    (3)    omitting,   at  end,    the   words   of   tha 
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PraeticA  Act  and  origlBftl  oode  leetion,  tftar  "five  hundred  dollars,*'  beginninf 
*Srhaa  the  attachment"  and  ending  "against  a  boat." 

Attaehmant  bond.     Generally:  Compare  ante,  |  589. 

QnaHllfationa  of  inretiei:  Post,  S  1057. 

Sneli  writ  nnut  be  directed  to  the  sheriff. 

§  819.  The  writ  mast  be  directed  to  the  sheriff  of  the  county  withis 
which  the  steamer,  vessel,  or  boat  lies,  and  direct  him  to  attach  such 
steamer,  vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  and  keep 
tke  same  in  his  custody  until  discharged  in  due  course  of  law. 

Legislation  f  819.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet, 
f  323,  which  had  (1)  In  first  line,  the  word  "shaU"  instead  of  "must,"  <2) 
the  word  "by"  instead  of  "in."  after  "discharged,"  and  (8)  a  limitation,  after 
the  worda  "due  course  of  law"  (the  end  of  the  present  section),  reading,  "unless 
the  owner,  master,  agent,  or  consignee  thereof,  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy  the 
demand  in  suit,  which  shall  be  specified  in  the  writ,  besides  costs;  in  which  case, 
to  Uke  such  undertaking."  When  9  819  was  enacted  in  1872,  (1)  "shall" 
waa  changed  to  "must,"  (2)  "by"  was  changed  to  "in."  and  (3)  in  the  limita- 
tion, "besides  costs"  was  substituted  for  'Vhich  shall  be  specified  in  the  writ, 
besides  eosts."     2.  Amended  by  Code  Amdts.  1878-74,  p.  829. 

Sheriff  must  ezecnte  such  writ  without  delay. 

§820.  The  sheriff  to  whom  the  writ  is  directed  and  delivered  must 
execute  it  without  delay,  and  must  attach  and  keep  in  his  custody  the 
steamer,  vessel,  or  boat  named  therein,  with  its  tackle,  apparel,  and 
furniture,  until  discharged  in  due  course  of  law;  but  the  sheriff  is  not 
authorized  by  any  such  writ  to  interfere  with  the  discharge  of  any  mer- 
chandise on  board  of  such  steamer,  vessel,  or  boat,  or  with  the  removal 
of  any  trunks  or  other  property  of  passengers,  or  of  the  captain,  mate, 
seamen,  steward,  cook,  or  other  persons  employed  on  board. 

Iiegislatlon  g  820.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
1824).  ehanging  (1)  "shall"  to  "must."  in  both  instances;  (2)  "the  same"  to 
•^t"  after  "execute";  (8)  "be"  to  "is"  after  *aast  section";  (4)  "by"  to  "in" 
before  "due  eourse";  (6)  "shall  not  be"  to  "is"  before  "not  authorized";  (G) 
"nor  will"  (sic)  to  "or  with"  after  "or  boat";  and  (7)  "seaman"  to  "seamen." 
2.  Amended  by  Oode  Amdts.  1878-74,  p.  829,  omitting,  before  "attach  and 
keep,"  the  worda  "unless  the  undertaking  mentioned  in  the  last  section  Is 
glToa.** 

The  owner,  master,  etc.,  may  appear  and  defend  such  vesseL 

§821.  The  owner,  or  the  master,  agent,  or  consignee  of  the  steamer, 
vessel,  or  boat,  may,  on  behalf  of  the  owner,  appear  and  answer,  or  plead 
to  the  action;  and  may  except  to  the  sufficiency  of  the  sureties  on  the 
undertaking  filed  on  behalf  of  the  plaintiff,  and  may  require  sureties  to 
justify,  as  upon  bail  on  arrest. 

lasgislation  9  821.     1.  Enacted    March    11,    1872 ;     re-enactment    of    Practice 

Aet,    §  825.     2.  Amended  by  Code  Amdts.   1878-74,  p.   329,    (1)    inserting   "or 

the"    before    "master";     (2)    omitting    "against   which    the    action    is   brought" 

after  "boat";    (8)   inserting  "on  behalf  of  the  owner**  before  "appear  and  an- 

Oode  Oir.  Proo. — 22 
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8wor":    (4)   omittinir  "the**  after  "filed  on*';    (5)   omitting  "in  Mtions  against 
individuals"  before  "upon  bail  on  arrest." 

CitaUona.     Prac.  Act:  Cal.  (S  825)  7/409. 

Appearance:  Post',  §  1014. 

Answer:   Ante,  S  487. 

Jaatificatlon  of  anretiei:  Ante,  S  ^95. 

Discharge  of  attachment. 

9  822.  After  the  attachment  is  levied,  the  owner,  or  the  master,  agent, 
or  consignee  of  the  steamer,  vessel,  or  boat,  may,  in  behalf  of  the  owner, 
have  the  attachment  discharged,  upon  giving  to  the  sheriff  an  under- 
taking of  at  least  two  sufficient  sureties  in  an  amount  sufficient  to  satisfv 
the  demand  in  suit,  besides  costs,  or  depositing  that  amount  with  the 
sheriff.  Upon  receiving  such  undertaking  or  amount,  the  sheriff  must 
restore  to  the  owner,  or  the  master,  agent,  or  consignee  of  the  owner,  the 
steamer,  vessel,  or  boat  attached. 

Leglilation  8  822.  1.  Enacted  March  11,  1872  (based  on  Practiee  Act,  |  326), 
changing  "shall"  to  "must,"  the  section  the]i  reading,  "All  proceedings  in  ac- 
tions nnder  the  provisions  of  this  chapter  must  be  conducted  in  the  same  man- 
ner as  in  actions  against  individuals,  except  as  otherwise  herein  provided;  and 
in  all  proceedings  subsequent  to  the  complaint,  the  steamer,  vessel,  or  boftt  may 
be  designated  as  defendant."     2.  Amended  by  Code  Amdts.  1878-74,  p.  380. 

Compare  ante,  i  540.     See  also  ante,  |9  554-558. 

After  appearance,  attachment  may,  on  motion,  be  discharged. 

§823.  After  the  appearance  in  the  action  of  the  owner,  the  attach- 
ment may,  on  motion,  also  be  discharged  in  the  same  manner,  and  on 
like  terms  and  conditions,  as  attachments  in  other  cases,  subject  to  the 
provisions  of  section  eight  hundred  and  twenty-five. 

Legislation  §823.  1.  Enacted  March  11,  1872;  based  on  Praetiea  Act,  |  827, 
which  had  (1)  in  first  line,  "to"  instead  of  "in."  and  (2)  at  end.  inatead  of 
the  present  section  number,  "section  829"  (of  the  Practice  Act).  When  i  823 
was  enacted  in  1872,  the  changes  supra  were  made,  but  it  contained  the  words 
of  the  Practice  Act,  after  "owner,"  "master,  agent,  or  consignee."  2.  Aneaded 
by  Code  Amdts.  1873-74,  p.  880,  (1)  omitting  "master,  agent,  or  eonaigaee*' 
after  "owner,"  and   (2)   adding  "also"  before  "be  discharged." 

Discharge  of  attachment:  Ante,  S8  554-558. 

When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public  anctioiL 

Application  of  proceeds. 

§  824.  If  the  attachment  be  not  discharged,  and  a  judgment  be  recov- 
ered in  the  action  in  favor  of  the  plaintiff,  and  an  execution  be  issued 
thereon,  the  sheriff  must  sell  at  public  auction,  after  publication  of 
notice  of  such  sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as  may  be  neces- 
sary, and  must  apply  the  proceeds  of  the  sale  as  follows: 

1. 'when  the  action  is  brought  for  demands  other  than  the  wages  of 
mariners,  boatmen,  and  others  employed  in  the  service  of  the  steamer, 
vessel,  or  boat  sold,  to  the  payment  of  the  amount  of  such  wages, 
specified  in  the  execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including  his  feea. 
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3.  He  mnst  paj  any  bnlnoce  remaining  to  the  owner,  or  to  the  mas- 
ter,  agenty  or  consignee  who  may  have  appeared  on  behalf  of  the  owner, 
or  if  there  be  no  appearance,  then  into  court,  subject  to  the  claim  of  any 
party  or  parties  legally  entitled  thereto. 

I^egialatlon  §824.  1.  Enacted  March  11,  1872  (based  on  Practice  Aot,  |  8S8). 
(1)  in  first  iMragraph,  (a)  changinf  "shall"  to  "mast,"  in  both  instances,  and 
(b)  adding  "the"  after  "proceeds  of;  (2)  in  subd.  2,  omitting  "and"  at  end 
of  paragraph;  (8)  in  subd.  3,  changing  "shall"  to  "must."  2.  Amended  by 
Code  Amdts.  1878-74,  p.  880.  (1)  in  subd.  8,  (a)  adding  "or  to  the"  before 
"master."  and  (2)  substituting  "on  behalf  of  the  owner"  for  "in  the  action." 
t.  Amendment  by  Btats.  1901.  p.  166;  unconstitutional:  See  note,   16,  ante. 

8aIo  on  execntion.    Oenerally:  Ante,  i§  694  et  seq. 

Payment  into  covzt:  Ante,  SI  572-674. 

Mariners  and  others  may  assert  their  claim  for  wages,  notwithstanding 

Iirlor  attachment. 

§  825.  Any  mariner,  boatman,  or  other  person  employed  in  the  service 
of  the  steamer,  vessel,  or  boat  attached,  who  may  wish  to  assert  his  claim 
for  wages  against  the  same,  the  attachments  bein^  issued  for  other  de- 
mands than  such  wages,  may  file  an  affidavit  of  his  claim,  setting  forth 
the  amount  and  the  particular  service  rendered,  with  the  clerk  of  the 
eoort;  and  thereafter  no  attachment  can  be  discharged  upon  filing  an 
ondertaldng,  unless  the  amount  of  such  claim,  or  the  amount  determined 
as  provided  in  the  next  section,  be  covered  thereby,  in  addition  to  the 
other  requirements;  and  any  execution  issued  against  such  steamer,  ves- 
sel, or  boat,  upon  judgment  recovered  thereafter,  mnst  direct  the  applica- 
tion of  the  proceeds  of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the  amount 
determined,  as  provided  in  the  next  section,  which  amount  the  clerk 
mnst  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and  sheriff's  fees,  and 
mnst  direct  the  payment  of  any  balance  to  the  owner,  master,  or  con- 
signee, who  may  have  appeared  in  the  action;  but  if  no  appearance  by 
them  be  made  therein,  it  must  direct  a  deposit  of  the  balance  in  court. 

Iieglalatlon  §826.  Enacted  March  11,  1872  (based  on  Practice  Act.  |  829), 
(1)  in  first  pararraph.  chansinf  (a)  "shall"  to  "may"  before  "flle."  (b)  "shall" 
to  "can"  after  "attachment,"  and  (e)  "shall"  to  "must"  before  "direct";  (2) 
making  a  paragraph  of  subd.  1,  and  (a)  adding  "amount"  before  "the  clerk," 
<b)  changing  "shall"  to  "must,"  and  (c)  omitting  "and"  at  end  of  paragraph; 
(8)  making  a  paragraph  of  subd.  2,  and  (a)  changing  "shall"  to  "must"  in 
hoth  instances,  and  (b)  omitting  the  word  "agent"  after  "master/*  the  omis- 
sion of  the  word  "agent"  being  eyidently  an  oversight  of  the  code  commission- 
ers, as  the  omission  is  listed  in  the  "Errata"  of  the  Practice  Act. 

Citations.     Prac.  Act:  Cal.  (S  829)   2/310. 

Fraf erred  dsims,  for  wages,  etc:  Post,  If  1204-1207. 

Deposit  la  eonrt:  Ante,  H  672  et  seq. 

Proof  of  the  claims  of  mariners  and  others. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other  person  filed  with 
the  cleric  of  the  court,  as  provided  in  the  last  section,  be  not  contested 
within  five  days  after  notice  of  the  filing  thereof  by  the  owner,  master, 
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agent,  or  consignee  of  tlie  steamer,  Tossel,  or  boat  against  whieh  the 
elaim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  admitted;  but  if 
contested,  the  clerk  mi2»t  indorse  upon  the  affidavit  thereof  a  statement 
that  it  is  contested,  and  the  grounds  of  the  contest,  and  must  immedi- 
ately thereafter  order  the  matter  to  a  single  referee  for  his  determina- 
tion, or  he  may  hear  the  proofs  and  determine  the  matter  himself.^  The 
judgment  of  the  clerk  or  referee  may  be  reviewed  by  a  court  in  which 
the  action  is  pending  or  a  judge  thereof  immediately  after  the  same  is 
given,  and  the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review  the  court  or  judge  may  use  the  minutes  of  the  proofs  taken  by 
the  clerk  or  referee,  or  may  take  the  proofs  anew. 

Legislation  §  826.  1.  Enacted  March  11,  1872  (based  oa  Praetiee  Act,  |  8S0). 
changing  (1)  "shall  be"  to  "is"  before  ''deemed  admitted."  (2)  "shall"  to 
"must"  before  'Hndorse"  and  before  "immediately  thereafter,"  (8)  "receiTed** 
(sic)  to  "rsTiewed"  after  "referee  may  be,"  and  <4)  "shall  be"  to  "is"  befov* 
"final."  2.  Amended  by  Code  Amdts.  1878-74,  p.  881,  (1)  adding  '*or  by 
any  creditor"  after  "is  filed";  (2)  changing  "is"  to  "shall  be"  before  "deemed 
admitted";  (8)  substituting  for  "county  judge"  the  words  "court  in  which  the 
action  is  pending,  or  a  judge  thereof;  (4)  substituting  for  "county  Judga  is 
final"  the  words  "court  or  judge  shall  be  final";  and  <5)  changing  "eounty 
Judge"  to  "court  or."  8.  Amended  by  Code  Amdts.  1880,  p.  12,  in  sentence  be- 
ginning "The  judgment,"  (1)  changing  "the"  to  "a"  before  "court  in  whieb," 
and  (2)  omitting,  after  "a  judge  thereof,"  the  words  "either  in  term  or  yaea- 
tion." 

Sheriff's  notice  of  sale  to  contain  measurement^  tonnage,  etc. 

§827.  The  notice  of  sale  published  by  the  sheriff  must  contain  a 
statement  of  the  measurement  and  tonnage  of  the  steamer,  vesael,  or 
boat,  and  a  general  description  of  her  condition. 

Legislation  §827.  1.  Enacted  March  11, 1872  (based  on  Praetiee  Aet,  I  881), 
changing  "shall"  to  "must."  2.  Bepeal  by  SUts.  1901,  p.  166;  aaeonaatn- 
tional:    See  note,  I  6,  ante. 
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TITLE  XI. 
Proceedings  in  Justices'  Courts. 

dttptar  T.     P1m«  of  Trial  of  Aetiona  In  Juatieea*  Oonrta.     91  882-888. 

II.     Manner  of  Commencing  Aetiona  in  Jnsticea'  Oonrta.     91  880'-860« 
HI.     Pleadinga  in  Jnatieea*  ConrU.     99  851-800. 
XY.     PkoTiaional  Bemediea  in  Jnatieea'  Oonrta.     91  861-870. 
Artiele  I.     Arreat  and  Bail.     99  861-866. 
U.     AtUchment.     99  866-869. 

III.     Claim  and  DeliTery  of  Peraonal  Property.     9  670. 
y.     Jndgment  by  Default  in  Jnatieea'  Conrta.     99  871.  872. 
TL     Time  of  Trial  and  Poatponementa  in  Jnatieea'  Oonrta.     99  878-877. 
TII.     Triala  in  Jnatieea'  Oonrta.     99  878-887. 
TUI.     Jndgmenta   (Other  than  by  Default)  in  Jnatieea'  Oonrta.     99  880-900. 
IX.     Ezecntiona  from  Jnatieea'  Oonrta.     99  901-905. 
X.     Oontempta  in  Jnatieea'  Conrta.     99  906-910. 
XI.     Doeketa  of  Jnatieea.     99  911-918. 

General  ProYlaiona  Belating  to  Joatioea*  Oonrta.     99  919-926. 


CHAPTEB  L 
PUce  ef  Trial  of  Actions  in  Jnsticea^  Oonrts. 

I  882.  Aetiona,  where  mnat  be  eommeneed. 

9  888.  Plaee  of  trial  may  be  ehanged  in  eerVain  eaaei. 

9  884.  Limitation  on  the  right  to  change. 

9  885.  To  what  eonrt  tranaferred. 

9  886.  Proeeedinga  after  order  changing  place  of  trial. 

9  887.  Effect  of  an  order  changing  plaee  of  trial.    [Repealed.] 

9  888.  Tranafer  of  eaaea  to  tha  auperior  eonrt. 

Actions,  vbere  must  be  commenced. 

§832.  Actions  in  justices'  courts  must  be  commenced,  and,  subject  to 
the  right  to  change  the  place  of  trial,  as  in  this  chapter  provided,  must 
be  tried: 

1.  If  there  is  no  justices'  court  for  the  township  or  city  in  which  the 
defendant  resides — ^in  any  city  or  township  of  the  county  [in  which] 
he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally, 
bpnnd  in  any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same 
action,  and  reside  in  different  townships  or  different  cities  of  the  same 
county,  or  in  difiPerent  counties — in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — in  the  township  or 
city  where  the  injury  was  committed,  or  where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof,  or 
damages  for  taking  or  detaining  the  same — in  the  township  or  city  in 
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which  the  property  may  be  found,  or  in  which  the  property  was  taken, 
or  in  which  the  defendant  resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county — in  any  town- 
ship or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  state — in  any  town- 
ship or  city  in  the  state; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a  par- 
ticular place,  and  resides  in  another  county,  township,  or  city — in  the 
township  or  city  in  which  such  obligation  is  to  be  performed,  or  in 
which  he  resides;  and  the  township  or  city  in  which  the  obligation  is 
incurred  is  deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  in  writing  to  the  contrary; 

8.  When  the  parties  voluntarily  appear  and  plead  without  summons — 
in  any  township  or  city  in  the  state; 

9.  In  all  other  cases — in  the  township  or  city  in  which  the  defendant 
resides. 

Legislation  §  882.  1.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  |  585. 
at  amended  bj  State.  1867-68,  p.  651,  which  read:  "No  peraon  ahall  be  held 
to  answer  to  any  summons  Issned  against  him  from  a  justice's  court,  in  a  eiTil 
action,  In  any  township  or  city  other  than  the  one  in  whjeh  he  shall  ^reatde. 
except  in  the  cases  following:  First.  When  there  shall  be  no  Justice's  court  for 
the  township  or  city  in  which  the  defendant  may  reside,  or  no  justice  com- 
petent to  act  on  the  case.  Second.  When  two  or  more  persons  shall  be  jointly 
or  jointly  and  severally  bound  in  any  debt  or  contract,  or  otherwise  Jointly 
liable  in  the  same  action,  and  reside  in  different  townships  or  different  eities 
of  the  same  county,  or  in  different  counties,  the  plaintiff  may  prosecute  his 
action  in  a  justice's  court  of  the  township  or  city  in  which  any  of  the  debtors 
or  other  persons  liable  may  reside.  Third.  In  cases  of  injury  to  the  person, 
or  to  real  or  personal  property,  the  plaintiff  may  prosecute  his  action  in  the 
township  or  city  where  the  injury  was  committed.  Fourth.  Where  personal 
property,  unjustly  taken  or  detained,  is  claimed,  or  damages  therefor  are 
claimed,  the  plaintiff  may  bring  his  action  in  any  township  or  city  in  which  the 
property  may  be  found,  or  in  which  the  property  was  taken.  Fifth.  When  the 
defendant  is  a  non-resident  of  the  county,  he  may  be  sued  in  any  townahip  or 
city  wherein  he  may  be  found.  Sixth.  When  a  person  has  contracted  to  per* 
form  any  obligation  at  a  particular  place,  and  resides  in  another  county  or  in 
a  township  or  city  of  the  same  county,  he  may  be  sued  in  the  township  or  city 
in  which  such  obligation  is  to  be  performed  or  in  which  he  resides;  and  for 
the  purpose  of  justices'  courts'  jurisdiction  under  this  clause,  the  township  or 
eity  in  which  the  obligation  is  incurred  shall  be  deemed  to  be  the  township  or 
eity  in  which  it  is  to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary.  Seventh.  When  the  foreclosure  of  a  mortgage  or  the  enforcement  of 
a  lien  upon  personsl  property  is  sought  by  the  action,  the  plaintiff  may  sue 
in  the  township  or  city  where  the  property  is  situated.  Eighth.  Any  person 
or  persons  residing  in  the  city  of  San  Francisco  may  be  held  to  answer  to 
any  summons  issued  against  him  or  them  from  the  court  of  a  justice  for  any 
township  within  the  corporate  limits  of  the  city  of  San  Francisco,  In  any 
action  or  proceeding  whereof  justices  of  the  peace  of  the  city  or  county  of  San 
Francisco  have  or  may  have  jurisdiction  by  law;  provided,  nothing  herein  con- 
tained shall  be  construed  to  allow  any  justice  of  said  city  or  county  to  hold  a 
court  in  any  other  township  than  the  one  for  which  he  shall  have  been  elected.** 
When  {882  was  enacted  in  1872,  it  read  the  same  as  at  present,  except  for 
the   amendments  of   1873-74   and   1907.     2.  Amended   by   Code   Amdts.    1878- 
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T4,  p.  888,  (1)  In  inM.  8.  addinf,  at  tnd,  aftar  "committed/'  th«  words  "or  whoro 
tha  defendant  residoa";  (2)  in  subd.  4,  adding,  at  end.  after  "taken,"  the 
vorda  "or  in  which  the  defendant  residet'*;  (8)  In  subd.  7.  adding  the  Inst 
claaae,  then  reading,  "and  the  township  or  city  in  which  the  obligation 
ia  incurred  shall  be  deemed  to  be  the  township  or  eity  in  which  it  is 
to  be  performed,  unless  there  is  a  special  contract  to  the  contrary."  8. 
Amendment  by  Stats.  1901,  p.  166;  nnconstitntional :  See  note,  15,  ante.  4. 
Amended  by  StaU.  1907.  p.  878,  (1)  in  snbd.  1,  (a)  changing  "be"  to  "is" 
after  "If  there,"  and  (b)  omitting  (sic)  the  words  "in  which"  before  "he  re- 
sides": (2)  in  subd.  7,  in  the  clause  added  in  1878-74,  (a)  changing  "shall 
be"  to  '^"  before  "deemed,"  and  (b)  adding  the  words  "in  writing";  the 
code  commissioner  saying,  "Amendment  simply  changes  the  Terb  to  the  tran- 
sitiTe  mood,  present  tense,  where  it  occurs  otherwise  in   the  original  section." 

Cltatioiui.  Oal.  88/410;  141/267;  (subd.  7)  66/442.  Prac.  Act:  Cal.  (8  835) 
84/826. 

Plaee  of  trial  generally:   Ante,  H  892  et  seq. 

Jnxladletfoii  of  justteo'i  court:  Ante,  1 1  112-115;  post,   f  925. 

FUee  of  trial  may  be  cliaii«;ad  In  certain  cases. 

§833.  The  eonrt  may,  at  any  time  before  the  trial,  on  motion,  ebange 
the  place  of  trial  in  the  following  eases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom  the 
action  is  pending,  by  affidavit  of  either  party,  that  such  justice  is  a 
material  witness  for  either  party; 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes  that 
he  cannot  have  a  fair  and  impartial  trial  before  such  justice,  by  reason 
of  the  interest,  prejudice,  or  bias  of  the  justice; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes  and  files 
an  affidavit  that  he  cannot  have  a  fair  and  impartial  trial,  on  account 
of  the  bias  or  prejudice  of  the  citizens  of  the  township  or  city  against 
him; 

4.  When,  from  any  eanse,  the  justice  is  disqualified  from  acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Xaegialation  t8S3.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  582, 
oa  amended  by  Stats.  1868,  p.  502,  which  read:  "If,  at  any  time  before  the 
trial,  it  appear  to  the  satisfaction  of  the  justice  before  whom  the  action  is 
brought,  by  aiBdaTit  of  either  party,  that  such  justice  is  a  material  witness 
for  either  party,  or  if  either  party  make  affidarit  that  he  has  reason  to  beliere, 
and  does  beliere,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
Juatico,  by  reason  of  the  interest,  prejudice,  or  bias  of  the  justice,  the  action 
■my  be  transferred  to  some  other  justice  of  the  same  or  neighboring  township; 
and  In  caae  a  jury  be  demanded,  and  affidarit  of  either  party  is  made  that  he 
cannot  haTS  a  fair  and  impartial  trial,  on  account  of  the  bias  or  prejudice 
of  the  citizens  of  the  township  against  him,  the  action  may  be  transferred  to 
some  other  justice  of  the  peace  in  the  county;  but  only  one  transfer  shall  be 
allowed  to  either  party.  The  justice  to  whom  an  action  may  be  transferred 
by  the  provisions  of  this  section,  shall  haTo  and  exercise  the  same  jurisdiction 
oTer  the  action  as  if  it  had  been  originally  commenced  before  him.  The  jus- 
tice ordering  the  transfer  of  the  action  to  another  justice,  shall  immediately 
transmit  to  the  latter,  on  payment  by  the  party  applying  of  all  the  costs  that 
have  accrued,  all  the  papers  in  the  action,  together  with  a  certified  transcript 
from  his  docket  of  the  proceedings  therein.  The  justice  to  whom  the  ease  is 
ftnnsf erred   shall  issue   a  notice,   stating   the   time   and  place   when    and  where 
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the  trial  win  to1t«  piMt,  whieh  notice  shali  be  lerred  a]>on  the  parties  hj  uj 
officer  antlioriied  to  serre  proceu  in  a  juitice's  court,  or  by  any  person  epe- 
oially  deputed  by  the  Jnttice  for  that  purpoae,  at  leaat  one  day  before  tk« 
trial." 

CiUtlona.     OaL    67/106;    (subd.    2}    128/418.     Prac.    Act:    Gal.  (i  583)    31/ 
87;    128/418. 

Change  of  venue.     Generally;  Ante,  SS  897  et  leq. 

Limitation  on  the  right  to  change. 

§834.     The  place  of  trial  cannot  be  changed,  on  motion  of  the  amai 
party,  more  than  once,  upon  any  or  all  the  grounds  specified  in  the  fint, 
second,  and  third  subdivisions  of  the  preceding  section. 
Leglalatton  1834.     Enacted  March  11,  1872. 

To  What  court  transferred. 

§836.  When  the  court  orders  the  place  of  trial  to  be  changed,  the 
action  must  be  transferred  for  trial  to  a  court  the  parties  may  agree 
upon;  and  if  they  do  not  so  agree,  then  to  another  justice's  court  in  the 
same  county. 

Legiilation  |  836.     EnacUd  March  11,  1872. 

Proceedings  after  order  changing  place  of  trial. 

§  836.  After  an  order  has  been  made,  transferring  the  action  for  trial 
to  another  court,  the  following  proceedings  must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the 
justice  of  the  court  to  which  it  is  transferred,  on  payment  by  the  party 
applying  of  all  the  costs  that  have  accrued,  all  the  papers  in  the  action, 
together  with  a  certified  transcript  from  his  docket  of  the  proceedings 
therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to  whom  the 
case  is  transferred  has  thereafter  the  same  jurisdiction  over  the  action 
as  though  it  had  been  commenced  in  his  court. 

Iieglslatlon  f  836.  1.  Enacted  March  11,  1872,  the  introductory  paragraph 
and  lubd.  1  reading  as  at  present,  eubd.  2  then  reading,  "2.  Upon  the  receipt 
by  him  of  euch  papers,  the  justice  of  the  court  to  which  the  case  it  tranaferred 
must  isaue  a  notice,  stating  when  and  where  the  trial  will  take  place,  which 
notice  must  be  serred  upon  the  parties  at  least  one  day  before  the  tima  fixed 
for  trial."  2.  Amendment  by  Stats.  1901,  p.  166;  unconstitutional:  See  note, 
I  5,  ante.  8.  Amended  by  Stats.  1907,  p.  879,  changing  subd.  2  to  read  as 
now  printed;  the  code  commissioner  saying,  in  relation  to  IS  886,  887,  "The 
amendment  incorporates  into  |  886  the  matters  in  former  §  887,  and  repeals 
I  887,  thus  avoiding  the  conflict  preyiously  existing  between  these  two  aeetaoaa." 
See  Legislation  9  887. 

Citations.     Cal.  67/106. 

§837.     [Effect  of  an  order  changing  place  of  trial.    Repealed.] 

Legislation  |  837.  1.  Enacted  March  11,  1872.  2.  Repeal  by  Stats.  1001,  ^ 
167;  unconBtitutional:  See  note,  I  5,  ante.  8.  Repealed  by  Stats.  1907,  p.  879. 
See  Legislation  §  836,  ante. 

CitoUona.     Cal.  50/448. 
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Tzmnaf  «r  of  cases  to  the  superior  eovzt 

§838.    The  parties  to  an  action  in  a  justice's  conrt  eannot  |^ve  evi* 
denee  npon  any  question  which  involves  the  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine;  nor  can  any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  verified  by  his  oath, 
that  the  determination  of  the  action  will  necessarily  involve  the  question 
of  title  or  possession  to  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  the  justice  must  suspend  all  further 
proceedings  in  the  action  and  certify  the  pleadings,  and,  if  any  of  the 
pleadings  are  oral,  a  transcript  of  the  same,  from  his  docket  to   the 
clerk  of  the  superior  court  of  the  county;  and  from  the  time  of  filing 
each   pleadings  or  transcript  with   the  clerk,  the   superior  court  shall 
have  over  the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein;  provided,  that  in  cases  of  forcible  entry  and  detainer,  of  which 
justices'  courts   have  jurisdiction,   any   evidence,   otherwise   competent, 
may  be  given,  and  any  question  properly  involved  therein  may  be  deter- 
mined. 

XiSfialation  i  888.  1.  Enacted  Mu-ch  11,  1872  (based  on  Practice  Act,  8  581, 
as  amended  by  State.  1868-64,  p.  117),  (1)  changing  the  first  words  of  the 
•eetlon  from  "The  parties  shall  not  be  at  liberty  to  give  evidence";  (2)  changing 
"■hair*  to  "can"  before  "any  issue";  (8)  changing  "said  Justice"  to  'such 
court";  (4)  omitting,  after  "and  if  it  appear,"  the  words  "from  the  plaintiff's 
ova  ihowing  on  the  trial,  or";  (4)  changing  "shall"  to  "must"  before  "sus- 
pend"; (5)  changing  "or  if  the  pleadings  be  oral"  to  "and,  if  any  of  the  plead- 
inga  are  oral";  (6)  adding  "clerk  of  the"  before  "district  court"  ("superior 
eonrt"  of  the  present  section) ;  (7)  omitting  "county"  after  "with  the,"  before 
"elerV;  (8)  changing  (a)  "shall  have"  to  "has"  before  "over,"  and  (b)  "were" 
to  "had  been"  before  "commenced  therein";  these  last  words  then  ending  the 
•action.  2.  Amended  by  Code  Amdts.  1880,  p.  18,  (1)  substituting  "superior" 
for  "district"  before  "court,"  in  both  instances;  (2)  restoring  "shall  have"  of 
tho  Practice  Act  from  "has,"  before  "over  the  action";  and  (8)  adding  the 
proviao. 

ClUtions.  Okl.  60/510;  51/501;  66/147;  66/688.  641;  69/558;  76/184,  185; 
77/542;  80/560,  562;  92/51;  95/880;  103/189.  140,  141.  142;  114/505,  506, 
507;  126/616,  574;  181/217;  185/68;  140/185.  App.  1/286;  2/275;  5/765. 
Prae.  Act:  Cal.  (5  581)  9/50;  17/69. 

Oortlfjring  to  superior  court,  from  jnstioes'  courts  in  cities  and  conntiei:  Ante, 
192. 

Title  or  possession  of  realty  involved:  Ante,  I  112,  subd.  2. 

Legality  of  tax,  etc.,  involved:  Ante,  1 112,  subd.  4. 

rexcibls  ontry  and  detainer.    Julsdictlon  of:  Ante,  %  118,  subd.  !• 
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CHAPTER  n. 
Manner  of  Commencing  Actions  in  Justices'  Ooozti; 

I  839.  Aetiont,  how  commenced. 

I  840.  Summon!  may  issae  within  a  year. 

S  841.  Defendant  may  waive  summons. 

I  842.  Parties  may  appear  in  person  or  by  attorney. 

S  843.  When  guardian  necessary,  how  appointed. 

I  844.  Summons,  how  issued,  directed,  and  what  to  oontaln* 

I  845.  Time  for  appearance  of  defendant. 

8  846.  Alias  summons. 

(  847.  Same. 

I  848.  Serrice  of  summons  outside  of  county. 

§  840.  Summons,  by  whom  and  how  serred  and  returned, 

f  860.  Notice  of  hearing.     Form  of  notice.     When   serred  by  mail.     When 
sonally  served.     Date  entered  on  docket^ 

Actions,  how  commenced. 

§839.  An  action  in  a  justice's  court  is  commenced  by  filing  a  eora- 
plaint. 

Legislation  6  839.     1.  Enscted  March  11,  1872;  based  on  Practice  Act,  |  S88, 
as  amended  by   Stats.    1869-70.   p.    637,   q.v..    Legislation    §  840,    post.     When      ^ 
8  839  was  enacted  in  1872,  it  had,  at  the  end  of  the  section,  the  words  '^aad 
issuing  a  summons  thereon,  or  by  the  Tolnntary  appearance  and  pleading  of  the 
parties."     2.  Amended  by  Code  Amdts.  1875-76,  p.  98. 

Citations.     Cal.  81/88. 

Actions,  in  cities  and  counties.     Title,  etc. :  Ante,  8  89* 

Commencement  of  action:  Ante,  |8  350,  405. 

Action,  when  pending:  Post,  8  1049. 

Complaint  generally:  Ante,  8  426. 

Fees  payable  In  adyanoe:  Ante,  8  91. 

Summons  may  issue  within  a  year. 

§  840.  The  court  must  indorse  on  tbe  complaint  tbe  date  npon  wbieh 
it  was  filed,  and  at  any  time  within  one  year  thereafter  the  plaintiff 
may  have  summons  issued. 

Legislation  6  840.  Enacted  March  11,  1872;  based  on  Practice  Act,  §  588, 
as  amended  by  Stats.  1869-70,  p.  637,  which  read:  "Actions  in  justices'  courts 
shall  be  commenced  by  filing  a  copy  of  the  account,  note,  bill,  bond  or  inatm> 
ment  upon  which  the  action  is  brought,  or  a  concise  statement,  in  writing,  of 
the  cause  of  action,  and  the  issuance  of  a  summons  thereon,  within  one  year 
after  the  filing  of  the  same,  or  by  the  yoluntary  appearance  and  pleadings  of 
the  parties  without  summons;  in  the  latter  case,  the  action  shall  be  deemed  eom- 
monced  at  the  time  of  appearance." 

Issuance  of  snmmons,  generally:  Ante,  8  406. 
Payment  of  fees,  in  cities  and  counties:  Ante,  8  9U 

Defendant  may  waive  summons. 

§  841.  At  any  time  after  the  complaint  is  filed  the  defendant  may, 
in  writing,  or  by  appearing  and  pleading,  waive  the  issuing  of  summons. 

Zjegislation  9  841.     Enacted  March  11,    1872. 
WalTSr:  Compare  ante,  8  406. 
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PartleB  may  appear  in  person  or  by  attorney. 

§842.  Parties  in  justices'  courts  may  appear  and  act  in  person  or  by 
attorney;  and  any  person,  except  the  constable  by  whom  the  summons  or 
jury  process  was  served,  may  act  as  attorney. 

IitKliUtion  §842.  EnMtad  Mtrch.  11,  1872;  bftted  on  Pr«etie«  Act.  |  S84. 
which  re«d:  'Parties  in  jniticea'  eonrta  may  proaecute  or  defend  in  peraon.  or 
by  ntiomey;  and  any  pcraon,  on  the  reqneat  of  a  party,  may  act  aa  hia  attorney, 
exeept  thnt  the  conatable  by  whom  the  aummona  or  jury  proceaa  waa  aerred, 
ahall  not  appear  or  act  on  the  trial  in  behalf  of  aither  party." 

Cttations.     Cal.  72/88. 

Jutiea'a  court  praetitioiian:  Ante,  f  96. 

Attorney!  teneraUy:  Ante,  |§  275  et  aeq. 

When  gnardian  necessary,  how  appointed. 

§843.  When  an  infant,  insane,  or  incompetent  person  is  a  party,  be 
must  appear  either  by  his  general  guardian,  if  he  have  one,  or  by  a 
guardian  ad  litem  appointed  by  the  justice.  When  a  guardian  ad  litem 
is  appointed  by  the  justice,  he  must  be  appointed  as  follows: 

L  If  the  infant,  insane,  or  incompetent  person,  be  plaintiff,  the  ap- 
pointment must  be  made  before  the  summons  is  issued,  upon  the  applica- 
tion of  the  Infant,  if  he  be  of  the  age  of  fourteen  years;  if  under  that 
age,  or  if  insane  or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person,  be  defendant,  the  ap- 
pointment must  be  made  at  the  time  the  summons  is  returned,  or  before 
the  answer,  upon  the  application  of  the  infant,  if  he  be  of  the  age 
of  fourteen  years  and  apply  at  or  before  the  summons  is  returned;  if 
he  be  under  the  age  of  fourteen,  or  be  insane  or  incompetent,  or  neglect 
so  to  apply,  then  upon  the  application  of  a  relative  or  friend,  or  any 
other  party  to  the  action,  or  by  the  justice  on  his  own  motion. 

legislation  §848.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  I  689, 
which  read:  "Wben  a  guardian  ia  necesaary,  he  ahall  be  appointed  by  the  Jnatice 
aa  followa:  lat.  If  the  infant  be  plaintiff,  the  appointment  ahall  be  made  before 
the  aommona  ia  issued,  upon  the  application  of  the  infant,  if  he  be  of  the  age 
of  fourteen  yeara  or  upwards;  if  under  that  age,  upon  the  application  of  aome 
relative  or  friend.  The  consent  In  writing  of  the  guardian  to  be  appointed,  and 
to  be  responaible  for  costs,  if  he  fail  in  the  action,  shall  be  first  filed  with  the 
juatiee.  2d.  If  the  infant  be  defendant,  the  guardian  shall  be  appointed  at  the 
time  the  summons  is  returned,  or  before  the  pleadings.  It  shall  be  the  right 
of  the  infant  to  nominate  his  own  guardian,  if  the  infant  be  OTer  fourteen  years 
of  age,  and  the  proposed  guardian  be  present  and  consent  in  writing  to  be  ap- 
pointed. Otherwise,  the  justice  may  appoint  any  aui table  person  who  gives 
such  eonsent."  When  S  848  was  enacted  in  1872,  (1)  in  introductory  para- 
graph, "shall**  waa  changed  to  "must";  (2)  in  subd.  1,  (a)  "be"  waa  changed 
to  "ia,"  before  "plaintir*.  and  before  "of  the  age,"  (b)  "shall"  was  changed  to 
"must,"  Ia  both  instancea,  and  (o)  in  last  sentence  the  words  "to  act  aa  such" 
were  added;  (8)  in  subd.  2,  (a)  "be"  was  changed  to  "ia"  before  "defendant." 
before  "otot,"  and  before  "present,"  and  (b)  "shall  be"  waa  changed  to  "is" 
before  "the  right."  2.  Amended  by  Code  Amdts.  1873-74,  p.  888,  to  read: 
"When  an  infant  ia  a  party,  he  must  appear  either  by  his  general  guardian,  if 
ha  fakre  one,  or  by  a  guardian  appointed  by  the  Justice  as  follows:  One.  If  the 
Infant  be  plaintiif,  the  appointment  must  be  made  before  the  summons  is  issued, 
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upon  the  applleatioii  of  th«  infant,  if  he  be  of  the  ego  of  fourteen  yenra;  If  mar 
der  that  age,  upon  the  application  of  a  relative  or  friend.  Two.  If  the  infant 
be  defendant,  the  fnardian  mnst  be  appointed  at  the  time  the  enmmona  la  re- 
turned, or  before  the  angwer.  It  ie  the  right  of  the  infant  to  nominate  his  own 
fnardian,  if  the  infant  be  over  fourteen  yeare  of  age;  otherwiae  the  instlee  mnM 
make  the  appointment."  8.  Amended  by  Code  Amdta.  1880,  p.  18. 
Onardiana:  Oompare  ante,   II  872,  878. 

Smnmong,  how  issued,  directed,  and  what  to  contain. 

§  844.  The  summons  mast  be  direeted  to  the  defendant,  signed  by  the 
justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county,  city  and  county,  or 
township  in  which  the  action  is  brought,  and  the  names  of  the  parties 
thereto; 

2.  A  direction  that  tbe  defendant  appear  and  answer  before  the  jus- 
tice, at  his  office,  as  specified  in  section  eight  hundred  and  forty-iiT«  of 
this  code; 

3.  A  notice  tbat  unless  the  defendant  so  appear  and  answer,  the  plain- 
tiff will  take  judgment  for  any  money  or  damages  demanded  in  the 
complaint,  as  arising  upon  contract,  or  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint.  If  the  plaintiff  appears  by  attorney, 
the  name  of  the  attorney  must  be  indorsed  upon  the  summons. 

Legislation  8  844.     1.  Enacted  March  11,  1872;  baaed  on  Practice  Aet.  I  540, 
which  read:  "The  enmrnona  ehall  be  addressed  to  the  defendant  by  name,  or  if 
his  name  be  unknown,  by  a  fictitious  name;  and  ahall  summon  him  to  appear 
before   the  justice  at  his  office,   naming  its  township  or  city,   and  at  a   liiM 
specified  therein,  to  answer  the  complaint  of  the  plaintilT,  for  a  cauae  of  action 
therein  described  in  general  terms,  sufficient  to  appriae  the  defendant  of  the 
nature  of  the  claim  against  him;   and  in  action  for  money  or  damagoa,  ahall 
state  the  amount  for  which  the  plaintiff  will  take  Judgment,  if  the  defendant  fail 
to  appear  and  answer.     It  shall  be  subscribed  by  the  Justice  before  whom  it  is 
returnable."     When  enacted  in  1872,   S  844  read:    "The  summons  must  be  di- 
rected to  the  defendant  and  signed  by  the  Justice,  and  must  contain:  1.  The 
title  of  the  court,  name  of  the  county  and  city,  or  township,  in  which  the  action 
is  commenced,  and  the  names  of  the  parties  thereto;  2.  A  sufficient  statement 
of  the  cause  of  action,  in  general  terms,  to  apprise  the  defendant  of  the  nature 
of  the  claim  against  him;  8.  A  direction  that  the  defendant  appear  and  anewer 
before  the  justice,  at  his  office,  at  a  time  specified  in  the  summons;   4.  Im  an 
action  arising  on  a  contract,  for  the  recorery  of  money  or  damages  only,  a  no 
ties  that  unless  the  defendant  so  appears  and  answers  the  plaintiff  will  take 
judgment  for  the  sum  claimed  by  him  (stating  it);  6.  In  other  actiona,  a  notice 
that  unless  defendant  so  appears  and  answers  the  plaintiff  will  apply  to  the 
court  for  the  relief  demanded.     If  the  plaintiff  has  appeared  by  attorney,  the 
name  of  the  attorney  must  be  indorsed  on  the  summons."     2.  Amended  by  Oode 
Amdts.  1875-76,  p.  98,  (1)  substituting  *'as  specified  in  section  eight  hundred 
and  forty- five"  for  "at  a  time  specified  in  the  summons,"  in  the  third  subdiTis- 
ion,    (2)    in   subds.  4   and  6,   changing  "appears"   to   "appear^*   and   "anewers** 
to  "answer,"  and    (8)    changing  "on"   to   "upon"  in  aubd.   5.     8.  Amended  by 
Oode    Amdts.    1880,    p.    10,    adding    "of    this    code"    at    end    of    subd.    8.     4. 
Amended  by  Stats.  1899,  p.  100,  and  became  a  law,  under  constitutional  proTisioa, 
without  goTemor's  approval.     5.  Amendment  by  Stats.  1901,  p.  167;  nnconstita* 
tional :   See  note,  i  5.  ante. 

OiUtions.     Cal.  67/397;  107/118;   (subd.  1)  120/614;  (subd.  5)  67/808. 

Contents  of  summons:   Compare  ante,  S  407. 
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Time  for  ai»pear&nee  of  def endaot 

§845.  The  time  specified  in  the  luxnmons  for  the  appearanee  of  the 
defendant  mnst  be  as  follows: 

1.  If  an  order  of  arrest  is  indorsed  upon  the  summons,  forthwith; 

2.  In  all  other  eases,  within  five  days,  if  the  summons  is  served  in  the 
city  and  county,  township,  or  city,  in  which  the  action  is  brought; 
within  ten  days,  if  served  out  of  the  township  or  city,  but  in  the  county 
in  which  the  action  is  brought;  and  within  twenty  days,  if  served  else- 
where. 

X^gislatloii  §845.  1.  Enacted  Hftreh  11,  1872;  bated  on  Practiee  Aet«  i  541. 
mm  amended  by  Stata.  1867-68,  p.  551,  which  read:  'The  time  In  which  the 
summona  shall  require  the  defendant  to  appear  and  answer  the  complaint  shall 
ho  as  follows:  First.  If  the  plaintiff  and  defendant  reside  within  the  township 
when  the  action  is  brought,  within  ten  days  after  the  service  thereof.  Second.  If 
tlM  pUintiif  and  defendant  reside  out  of  the  township  but  within  the  county 
where  the  action  is  brought,  within  fire  days  after  the  serrice  thereof.  Third.  If 
th«  plaintiff  reside  out  of  the  township  where  the  action  is  brought  and  the  de- 
fendant resides  In  said  township,  within  three  days  after  the  seryice  thereof. 
Fourth.  If  the  defendant  reside  out  of  the  county  or  township  in  which  the  ac- 
tioB  la  brought  and  the  plaintiff  resides  in  said  township,  within  fifteen  days 
after  the  service  thereof.  The  defendant  may  appear  in  the  action  by  de- 
murrer or  answer  at  any  time  after  serrice  of  summons  upon  him,  and  shall 
notify  the  plaintiff,  by  written  notice,  of  such  appearance.  If  any  of  the  de- 
fendanta  shall  fail  to  answer  or  appear  in  the  action  within  the  time  pre- 
seribad  in  the  summons,  such  default  shall  be  entered  by  the  Justioe  In  his 
docket.  If  all  of  the  defendants  shall  fall  to  appear  or  answer  within  the  time 
preaeribed  in  the  summons,  the  justice  shall  thereupon  enter  Judgment  against 
thea  for  the  amount  demanded  in  the  summons,  where  the  action  is  brought 
upon  a  contract  for  the  direct  payment  of  money;  and  in  all  other  cases  shall 
hear  the  proofs,  and  give  judgment  in  accordance  with  the  pleadings  and  proofs. 
Where  all  the  defendants  served  with  process  shall  have  appeared,  or  some  of 
them  have  appeared  and  the  remaining  defendants  have  made  default,  the  jus- 
tice may  proceed  to  try  the  eause,  or,  upon  good  cause  shown  by  either  party, 
nay  fix  the  day  for  trial  on  any  subsequent  day  not  more  than  ten  days  there* 
after."  When  enacted  in  1872,  |  845  read:  **The  time  specified  in  the  summons 
for  the  appearance  of  the  defendant  muat  be  as  follows:  1.  If  an  order  of  arrest 
i«  indorsed  upon  the  summons,  forthwith;  2.  In  all  other  cases,  not  less  than 
three  nor  more  than  twelve  days  from  its  date."  2.  Amended  by  Code  Amdts. 
1878-74,  p.  407,  (1)  adding  a  new  subd.  2,  reading,  "Second.  If  the  defendant 
ia  not  a  resident  ef  the  county  in  which  the  action  is  brought,  not  less  than 
twenty  nor  more  than  thirty  days  from  its  date";  and  (2)  subd.  2  renumbered 
subd.  8.  8.  Amended  by  Code  Amdts.  1875-76,  p.  99,  (1)  in  subd.  1,  changing 
"ia"  to  "be"  and  "upon"  to  "on."  and  (2)  adding  a  new  subd.  2,  which  re- 
placed subds.  2  and  8,  and  reading,  "In  all  other  cases  the  summons  must  con- 
tain a  direction  that  the  defendant  muat  appear  and  answer  the  complaint  within 
five  days,  if  the  aummons  be  served  in  the  township  in  which  the  action  is 
brought;  within  ten  days,  if  serred  out  of  the  town^ip,  but  in  the  county  in 
which  the  action  is  brought;  and  within  twenty  days,  if  served  elsewhere."  4. 
Amended  by  Code  Amdts.  1880,  p.  19,  (1)  in  subd.  1,  changing  "on"  to  "upon," 
and  (2)  in  subd.  2,  (a)  adding  "city  and  county"  after  "served  in  the,"  and 
(b)  adding  "or  city"  after  "township,"  in  both  instances.  6.  Amendment  by 
State.  1901,  p.  168;  unconstitutional:  See  note.  {5,  ante.  6.  Amended  by 
Btata.  1907,  p.  879;    tha  code  commiaaioner  aaying,   "The  amendment  consists 
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in  ttriking  out  the  word*  'the  ■ummons  mast  eonUin  »  direction  that  the  A»- 
fendant  must  appear  and  answer  the  complaint/   formerly  in   subd.  2.** 

Cltatlona.     Cal.  71/159.     App.  5/186.     Prac.   Act:    OaL    (I  541)    8/840;    84/ 
846. 

Alia8  summons. 

§  846.  If  the  summons  is  returned  without  being  served  upon  any  or 
all  of  the  defendants,  the  justice,  upon  the  demand  of  the  plaintiff,  may 
issue  an  alias  summons,  in  the  same  form  as  the  original,  except  that  bo 
may  fix  the  time  for  the  appearance  of  the  defendant  at  a  period  not  to 
exceed  ninety  days  from  its  date. 

Legislation  0  848.     Enacted  March  11,  1878. 
Alias  summons  generallj:  Ante,  S  408. 

Samo. 

§847.  The  justice  may,  within  a  year  from  the  date  of  the  filing  of 
the  complaint,  issue  as  many  alias  summons  as  may  be  demanded  by  the 
plaintiff. 

Legislation  §  847.     Enacted  March  11,  1872. 
Alias  summons:  Ante,  fi  408., 

Bervlca  of  summons  outside  of  county. 

§848.  The  summons  cannot  be  served  out  of  the  county  wherein  the 
action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  joint  contract  or  obligation  of  two  or 
more  persons,  one  of  whom  resides  within  the  county; 

2.  When  the  action  is  brought  against  a  party  who  has  contracted  in 
writing  to  perform  an  obligation  at  a  particular  place,  and  resides  in  a 
different  county,  in  which  case  the  summons  may  be  served  in  the  county 
where  he  resides; 

3.  When  the  action  is  for  injury  to  person  or  property,  and  the  defend- 
ant resides  in  a  different  county,  in  which  case  summons  may  be  served 
in  the  county  wherein  he  may  be  found; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the  county  when 
the  action  was  brought,  or  when  the  obligation  was  incurred,  isnd  there- 
after departed  therefrom,  in  which  event  he  may  be  served  wherever  he 
may  be  found; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce  and  fore* 
close  liens  on,  or  to  recover  possession  of,  personal  property  situate 
within  the  county. 

Legislation  §848.  1.  Enacted  March  11,  1872,  and  then  read:  "The  anm- 
mons  cannot  he  serred  within  two  days  of  the  time  fixed  therein  for  the  appear- 
ance of  the  defendant.*'  2.  Amended  hy  Code  Amdts.  1878-74,  p.  888,  to  read: 
"The  summons  cannot  be  served  ont  of  the  county  of  the  Justioe  before  whom 
the  action  is  brought,  except  where  the  action  is  brought  upon  a  Joint  contract 
or  obligation  of  two  or  more  persons  who  reside  in  different  eonnties,  and  the 
summons  has  been  served  upon  the  defendant  resident  of  the  county.  In  which 
ease  the  summons  may  be  serred  upon  the  other  defendants  out  of  the  oounty, 
and  except  also  when  an  action  is  brought  against  a  party  who  has  eontraeted 
to  perform  an  obligation  at  a  particular  place,  and  resides  in  a  different  county. 
In  which  case  summons  may  be  serred  in  the  county  where  he  resides.     Wh«» 
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th«  daftadmal  nsidM  la  lb«  oonnty,  th«  flnmmoBt  eannot  b«  larred  within  two 
dmju  of  th«  tima  fixed  for  tli«  sppearane*  of  tho  defendant:  when  he  reeidee 
vat  of  the  oonnty,  and  the  mmmona  is  aerred  ont  of  the  eonnty,  the  ■nmmoni 
««iinot  he  teired  within  twenty  days  of  enoh  time.*'  8.  Amended  hy  Code 
Aflidts.  1875-76,  p.  99.  (1)  ehanging  "where"  to  "when"  hefore  "the  aetion  la 
brought";  (2)  ehanginff  "defendanta"  to  "defendant"  hefore  "out  of  the  oonnty"; 
nnd  (8)  atrikin;  out  the  aentenee  heginning  "When  the  defendant,"  and  adding 
n  third  exception,  reading,  "and  except,  alao,  where  an  action  ia  hronght  for 
iajnry  to  peraon  or  property,  and  the  defendant  reaidea  In  a  different  county, 
in  which  eaae  anmmona  may  be  aerred  in  the  county  where  the  defendant  reaidea." 
4.  Amendment  hy  State.  1901,  p.  168;  nnconatitutional :  See  note,  I  5,  ante.  5. 
Amended  by  Suta.  1907,  p.  879;  the  code  commiaaioner  aaying,  "The  amend- 
ment eonaiata  In  recaating  the  form  of  the  aeotion,  and  changing  the  matter 
coTored  by  anbd.  2,  ao  aa  to  aubatitute  for  the  worda  'the  county  where  he  re- 
aidea,' the  worda  'any  county  wherein  he  may  be  found.'  The  matter  coTcred 
by  anbda.  4  and  6  In  the  new  form  of  aection  ia  entirely  new  matter."  6. 
Amended  by  State.  1909,  p.  855,  in  aubd.  4  adding  the  worda  "or  when  the 
obligation  waa  incurred,"  thia  being  the  only  change. 

Cttalloiia.     Cal.  66/442;   71/556;   97/57. 

Ftoeott  of  juatleoa*  conrta.    Extent  of:  Ante,  fl  94,  108, 

BommmiB,  liy  whom  and  how  served  and  returned. 

§849.  The  gammons  may  be  served  by  a  sherifiP  or  constable  of  any 
of  the  eounties  of  this  state  or  by  any  other  person  of  the  age  of  eigh- 
teen years  or  over  not  a  party  to  the  action.  When  a  summons  issued 
by  a  justice  of  pea-ee  is  to  be  served  out  of  the  county  in  which  it  is 
issued  the  summons  must  have  attached  to  it  a  certificate  under  seal  by 
the  county  clerk  of  such  county  to  the  effect  that  the  person  issuing  the 
same  waa  an  a<:ting  justice  of  the  peace  at  the  date  of  the  summons  and 
must  be  served  and  returned  as  provided  in  title  five,  part  two  of  the 
code,  or  it  may  be  served  by  publication  and  sections  four  hundred  and 
thirteen  and  four  hundred  and  twelve  so  far  as  they  relate  to  the  publi- 
cation of  summons  are  made  applicable  to  justices  courts,  the  word 
justice  being  substituted  for  the  word  judge  wherever  the  latter  word 
oeenrs. 

Legislatiom  f  849.  1.  Enacted  March  11.  1873  (baaed  on  Practice  Act,  |  542, 
1618  aa  amended  by  State.  1865-66,  p.  467,  and  I  614),  and  then  read:  "The 
anmmona  may  be  aerred  by  a  aheriff  or  oonatable  of  the  county,  or  by  any  male 
reaident  of  the  county  oyer  twenty-one  yeara  of  age,  not  a  party  to  the  auit,  and 
mnat  be  aerred  and  returned  aa  preacribed  in  Title  V,  Part  II,  of  thia  code; 
or  it  may  be  aerred  by  publication;  and  aections  418  and  412,  ao  far  aa  they 
relate  to  the  publication  of  amnmona,  are  made  applicable  to  Justicea'  eourta, 
the  word  'jnatice'  being  aubatitnted  for  the  word  'judge,'  wherever  the  latter 
word  ocenra."  2.  Amended  by  Code  Amdta.  1878-74,  p.  407,  to  read:  'The  anm- 
mona may  be  aerred  by  a  aheriff  or  constable  of  any  of  the  countiea  of  thia 
atate;  prorided,  that  when  a  aummona,  isaued  by  a  juatice  of  the  peace,  ia  to 
be  aenred  out  of  the  county  in  which  it  waa  iaaued,  the  eummona  shall  hare  at- 
tached to  it  a  certificate  under  aeal  by  the  county  clerk  of  auch  county,  to  the 
effect  that  the  peraon  iaauing  the  aame  waa  an  acting  justice  of  the  peace  at  the 
date  of  the  aummona,  or  the  aummona  may  be  served  by  any  male  resident,  over 
the  age  of  twenty-one  years,  not  a  party  to  the  auit,  within  the  county  where 
the  action  ia  brought,  and  mnat  be  aerved  and  returned,  as  provided  in  Title  Five, 
Part  Two.  of  thia  eodeu  or  it  may  be  aerved  by  publication ;   and  sections  four 
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hundred  and  thirteen  and  four  hundred  and  twelTe,  to  far  at  they  relsta  to  Hm 
publication  of  Bummona,  are  made  applicable  to  jueticea*  eourta,  the  word  fua- 
tiee'  beinf  eubatituted  for  the  word  'judge/  whenever  the  latter  word  oeenn.**  I. 
Amended  by  Stats.  1801,  p.  61,  changing  (1)  "twenty-one"  to  "eighteen"  after 
"age  of/'  (2)  "Justicea'"  to  "justice's,"  and  (8)  'Vhenever"  to  "whervrer^  in 
last  line.  4.  Amendment  by  Stats.  1901,  p.  168;  unconstitutional:  See  note. 
I  5,  ante.     6.  Amended  by  Stats.  1905,  p.  27. 

Citations.     Cal.    69/478,    498;    78/4;    188/610;    152/716. 

Act  of  Stats.  1875>76,  p.  866,  relating  to  the  serrioe  of  summons  la  JusUes's 
•ourt  in  San  Francisco,  was  superseded  by  this  section. 

PubUeation.     Berries  by:  Ante,  99  412,  418. 

Notice  of  hearing.    Form  of  notice.    When  served  by  malL    Wben  per- 
sonally served.    Date  entered  on  docket. 

§850.  When  all  the  parties  served  with  process  shall  have  appeared, 
or  some  of  them  have  appeared,  and  the  remaining  defendants  have  made 
default,  the  justice  must  fix  the  day  for  the  trial  of  said  cause,  whether 
the  issue  is  one  of  law  or  fact,  and  give  notice  thereof  to  the  parties  to 
the  action  who  have  appeared,  but  in  case  any  of  the  parties  are  repre- 
sented by  an  attorney,  then  to  such  attorney.  Such  notice  shall  be  in 
writing,  signed  by  the  justice,  and  substantially  in  the  following  form 
(filling  blanks  according  to  the  facts): 
In  the  justice  court, township  (or  city,  or  city  and  county),  eonnty, 

or  city  and  county  of  — ,  state  of  California,  ,  plaintiff,  vi,  , 

defendant. 
To ,  plaintiff,  or ,  attorney  for  plaintiff,  and  to ,  defendant, 

or  — ,  attorney  for  defendant. 

Yon  and  each  of  yon  will  please  take  notice  that  the  nndersigned 
justice  of  the  peace  before  whom  the  above-entitled  cause  is  pending, 

has  set  for  hearing  the  demurrer  of ,  filed  in  said  cause  (or  has  set 

tbe  said  cause  for  trial,  as  the  case  may  be),  before  me  at  my  ofiiee  in 

said  township  (or  city,  or  city  and  county),  at o'clock  —  M.,  on  the 

day  of ,  19 — . 

Dated  this day  of ,  19 — . 

(Signed)     ,  Justiee  of  the  Peae«. 

Said  notice  shall  be  served  by  mail  or  personally.  When  served  by 
mail  the  justice  of  the  peace  shall  deposit  copies  thereof  in  a  sealed 
envelope  in  the  post-office  at  least  ten  days  before  the  trial  or  hearing 
addressed  to  each  of  the  persons  on  whom  it  is  to  be  served  at  their 
place  of  residence  and  the  postage  prepaid  thereon;  provided  that  audi 
notice  shall  be  served  by  mail  only  when  the  person  on  whom  service 
is  to  be  made,  resides  out  of  the  county  in  which  said  justice's  court  is 
situated,  or  is  absent  therefrom.  When  personally  served  said  notice 
shall  be  served  at  least  five  days  before  the  trial  or  hearing  on  the  per- 
sons on  whom  it  is  to  be  served  by  any  person  competent  and  qaalified 
to  serve  a  summons  in  a  justice's  court,  and  when  personally  served  it  shall 
be  served  returned  and  filed  in  like  manner  as  a  summons.  The  justice 
shall  enter  on  his  docket  the  date  of  trial  or  hearing;  and  when  oneh 
notice  shall  have  been  served  by  mail  the  justice  shall  enter  on  his 
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docket  the  date  of  mailing  such  notice,  of  trial  or  hearing  and  such  entry 
■hall  be  prima  facie  evidence  of  the  fact  of  such  service.  The  parties 
are  entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  said 
notice,  but  are  not  bound  to  remain  longer  than  that  time  unless  both 
parties  have  appeared  and  the  justice  being  present  is  engaged  in  the 
trial  of  another  cause. 

IiegisUtion  §850.  1.  Enacted  March  11.  1872,  and  then  read:  "The  parties 
are  entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  the  >um- 
mons,  but  are  not  bound  to  remain  longer  than  that  time,  unless  both  parties 
have  appeared,  and  the  Justice  being  present  is  engaged  in  the  trial  of  another 
caaae."  2.  Amended  by  Code  Amdts.  1875-76,  p.  99,  (1)  adding  a  new  sen- 
tanee  at  beginning  of  section,  reading,  "When  all  the  parties  served  with  process 
sihall  hare  appeared,  or  some  of  them  have  appeared,  and  the  remaining  defend- 
ants have  made  default,  the  justice  must  fix  a  day  for  the  trial  of  said  cause, 
and  notify  the  plaintiff,  and  the  defendants  who  have  appeared,  thereof;  and 
(2)  subatitnting  "said  notice"  for  "summons."  3.  Amended  by  Stats.  1901,  p. 
598,  to  read  aa  at  present,  except  that  (1)  in  first  paragraph  it  had  the  words 
"pUintiff  and  the  defendanta"  instead  of  "parties  to  the  action,"  (2)  the  last 
paragraph  then  reading,  "Said  notice  shall  be  serred  by  any  peraon  competent 
and  qualified  to  serve  a  summons  in  a  justice's  court,  and  shall  be  serred,  re- 
tomed,  and  filed  in  like  manner  as  a  summons;  and  the  justice  shall  enter  on 
his  docket  the  date  of  giving  notice  of  trial  or  hearing,  and  date  of  trial  or  hear- 
ing,  and  the  time  of  its  return,  and  by  whom  and  how  served.  The  parties  are 
entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  the  said  notice, 
but  are  not  bound  to  remain  longer  than  that  time,  unless  both  parties  have  ap- 
peared, and,  the  Justice  being  present,  is  engaged  in  trial  of  another  cause." 
4.  Amended  by  Stats.  1905,  p.  88,  and  differed  from  the  amendment  of  1909,  in 
that  it  had  (1)  In  first  paragraph,  after  the  section  number,  an  italic  section- 
title,  "Notice  of  hearing**;  (2)  in  first  sentence  of  final  paragraph,  (a)  it  had 
the  word  "attorney"  instead  of  "person"  before  "on  whom  service,"  and  (b)  it 
did  not  have,  at  end  of  sentence,  the  words  "or  is  absent  therefrom";  and  had 
(8)  at  beginning  of  third  sentence  the  words  "The  Judge"  instead  of  "The  jus- 
tice/'    6.  Amended  by  Stats.  1909,  c.  688. 

CltaUons.  Cal.  74/844,  845;  97/524,  526;  109/617;  118/276,  296;  186/ 
866;  138/650.     App.  1/131,  884,  385,  386,  888. 

Time  Of  trial:  Post,  ||  878  et  seq. 


CHAPTEB  in. 
Pleadings  in  Justices'  Oonzta. 

I  851.  Form  of  pleadings. 

i  852.  Pleadings  in  Justices*  courts. 

I  858.  Complaint  defined. 

I  854.  When  demurrer  to  complaint  may  be  put  in. 

I  855.  Answer,  what  to  contain. 

i  856.  If  the  defendant  omit  to  set  up  eounterdaim. 

I  857.  When  plaintiff  may  demur  to  answer. 

I  858.  Proceedings  on  demurrer. 

I  859.  Amendment  of  pleadings. 

I  860.  Answer  or  demurrer  to  amended  pleadings. 

Oode  CiY.  Proc. — 88 
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Form  of  pleadings. 

§851.    Pleadings  in  justices'  eonrts-^ 

1.  Are  not  required  to  be  in  anj  particular  form,  but  must  be  aueli 
as  to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended; 

2.  Majy  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this  title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket. 

Legislation  g861.  Enacted  March  11,  1872;  bated  on  Practice  Act.  if  571. 
672,  which  read:  "|  571.  The  pleadings  shall  be  in  writing,  and  verified  by  the 
oath  of  the  party,  his  agent  or  attorney,  when  the  action  is:  1st.  For  the  fore- 
closure of  any  mortgage  or  the  enforcement  of  any  lien  on  personal  proparty: 
2d.  For  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful  detantioa 
of  lands,  tenements,  or  other  possessions:  8d.  To  recoTor  possession  of  a  'min- 
ing claim.'  In  other  cases  the  pleadings  may  be  oral  or  in  writing."  *'{  572. 
When  the  pleadings  are  oral,  the  substance  of  them  shall  be  entered  by  the  justice 
In  his  docket;  when  in  writing  they  shall  be  filed  in  his  office,  and  a  reference 
to  them  made  in  the  docket.  Pleadings  shall  not  be  required  to  be  in  any  par- 
ticular form,  but  shall  be  such  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended." 

CitoUons.     Gal.   56/525,   526.     Prac.  Act:  Cal.    (I  571)    9/60;   20/49. 

Bnbd,  8.     Verified  answer:  Ante,  §  112,  subd.  2,  fi  888. 

Pleadings  in  justices'  courts, 
§852.    The  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

Legislation  §868.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  570. 
which  read:  "The  pleadings  in  justices'  courts  shall  be:  1st.  The  complaint 
by  the  plaintiff,  stating  the  cause  of  action:  2d.  The  answer  by  the  dafeatfant, 
stating  the  ground  of  the  defense." 

List  of  pleadings.     Generally:  Ante,  f  422. 

Complaint  defined. 

§853.  The  complaint  in  justices'  courts  is  a  concise  statement,  in 
writing,  of  the  facts  constituting  the  plaintiff's  cause  of  action;  or  a 
copy  of  the  account,  note,  bill,  bond,  or  instrument  upon  which  the 
action  is  based. 

Legislation  8  868.  Enacted  March  11,  1872;  based  on  Practiee  Act,  |  578. 
which  read:  "The  complaint  shall  state  in  a  plain  and  direct  manner  tlia  facts 
constituting  the  cause  of  action." 

Citations.     Cal.  122/470. 

Complaint.     Oenerally:  Ante,  S  A26. 

When  demurrer  to  complaint  may  be  put  in. 

§854.    The  defendant  may,  at  any  time  before  answering,  demur  to 

the  complaint. 

Legislation  8  854.     Enacted  March  11,  1872. 
Demurrer.     Oenerally:  Ante,  |  480. 
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Answer,  wliat  to  contain. 

§855.  The  anBwer  may  eontain  a  denial  of  any  or  all  of  the  material 
facts  stated  in  the  complaint,  which  the  defendant  believes  to  be  nn- 
tnie,  and  also  a  statement,  in  a  plain  and  direct  manner,  of  any  other 
facts  constituting  a  defense  or  counterclaim,  upon  which  an  action  might 
be  brought  by  the  defendant  against  the  plaintiff,  or  his  assignor,  in  a 
Justice's  court. 

IieglslAtlon  §  856.  1.  Enacted  March  11,  1872  (hmed  on  Prsetioe  Act,  I  574), 
(1)  adding  "or  all"  after  "of  anj,"  (2)  omittinff  "a"  hefore  "counterclaim/*  and 
(8)  chma^ng  "juatices' "  to  "jastiee'a."  2.  Amendment  by  State.  1901,  p.  168; 
vnconatitntional :  See  note,  15,  ante.  8.  Amended  by  Stats.  1907,  p.  880;  the 
eode  eommieaioner  aajing,  "The  words  'or  his  assignor'  are  inserted  after  the 
word   -pUintiir.'" 

CfUtions.     Cal.  110/265.     Prao.  Act:  OaL  (I  574)  17/85;  20/49;  80/546. 

Answer.     Generally:  Ant#,  |  487. 

If  ffaa  defendant  omit  to  set  up  counterclaim. 

§856.  If  the  defendant  omit  to  set  up  a  counterclaim  in  the  eases 
mentioned  in  the  last  section,  neither  he  nor  his  assignee  can  after- 
wards maintain  an  action  against  the  plaintiff  therefor. 

Legislatioa  f  866.     Enacted  March  11,  1872. 

Citations.     Cal.  122/199. 

Coonterdalm  waiyed.     Oenerallj:  Ante,  I  439. 

When  plaintiff  may  d«mux  to  answer. 

§867«  When  the  answer  contains  new  matter  in  avoidance,  or  consti- 
tuting a  defense  or  a  counterclaim,  the  plaintiff  may,  at  any  time  before 
the  trial,  demur  to  the  same  for  insufficiency,  stating  therein  the  grounds 
of  such  demurrer. 

TieglilatlOT  •  867.     Enacted  March  11.  1872. 
Demnrrer  to  answer.     GenaraUy:  Ante,  f  448. 

PvoooodingB  on  domnxrer. 

§858.    The  proceedings  on  demurrer  are  as  follows; 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff  may, 
within  such  time,  not  exceeding  two  days,  as  the  court  allows,  amend 
his  complaint; 

2;  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant  may  an- 
swer forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may  amend 
his  answer  within  such  time,  not  exceeding  two  days,  as  the  court  may 
allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed 
as  if  no  demurrer  had  been  interposed. 

legislation  •  868.     Enacted  March  11,  1872. 

Citations.  OaL  109/616,  617;  (subd.  1)  185/5,  6;  (snbd.  2)  185/5;  (sabd. 
8)  185/5,  6. 

Pxocaadlncs  on  demnrrer:  Oompare  ante,  1 1  472,  686. 

Amendment  of  pleadings. 

§869.  Either  party  may,  at  any  time  before  the  conclusion  of  the 
trialy  amend  any  pleading;  but  if  the  amendment  is  made  after  the  issue. 
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and  It  appears  to  the  satisfaction  of  the  court,  by  oath,  that  an  adjonni- 
ment  is  necessary  to  the  adyerse  partj  in  consequence  of  such  amend- 
ment, an  adjournment  must  be  granted.  The  court  may  also,  in  itt 
discretion,  when  an  adjournment  will. by  the  amendment  be  rendered 
necessary,  require  as  a  condition  to  the  allowance,  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse  party,  to  be 
fixed  by  the  court,  not  exceeding  twenty  dollars.  The  court  may  also,  oa 
such  terms  as  may  be  just,  and  on  payment  of  costs,  relieve  a  party  from 
a  judgment  by  default  taken  against  him  by  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  but  the  application  for  such  relief  must 
be  made  within  ten  days  after  notice  of  the  entry  of  the  judgment  and 
upon  an  affidavit  showing  good  cause  therefor. 

XiSglsUtlon  §  859.  1.  Enacted  March  11,  1872 ;  bated  oa  Practice  Aet,  |  580^ 
9.  Amendment  by  State.  1901,  p.  169;  aneonetitutional :  See  note,  I  5,  ante.  8. 
Amended  by  State.  1905.  p.  254.  ineerting  ''notice  of  before  "the  entry." 

OlUtions.  Cal.  74/844;  75/231,  238,  255;  97/525;  109/388;  120/514;  127/ 
48;    188/820.     App.    5/189. 

Amendmeal.  Oenerally:  Ante,  I  478.  Adjournment  beeanse  of:  Pos^  1  874. 
iubd.  2. 

Belief  from  Jndgments.     GeneraUj:  See  ante,  I  478, 

Answer  or  demurrer  to  amended  pleadlnga. 

§  860.    When  a  pleading  is  amended,  the  adverse  party  may  answer  er 
demur  to  it  within  such  tim^  not  exceeding  two  days,  as  the  court  osaj 

allow. 

LeglilatlOB  I  860.     Enacted  March  11,  1872. 
SUM  to  plead:  Oompare  ante,  8  482. 
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Artlde  I.     Arreat  and  Bail.     81861-865. 
II.     Attachment.     88  866-869. 
III.     Claim  and  Delirery  of  Peraonal  Propertj.     I  870. 

ABTICLB  L 

Anest  and  Bafl. 

I  861.  Order  of  arreit,  and  arreat  of  defendant. 

8  862.  Affidavit  and  nndertakinf  for  order  of  arreit. 

8  868.  A  defendant  arreeted  mnet  be  taken  before  the  fuetfee  Immediately. 

8  864.  The  officer  mnet  fiTO  notice  to  the  plaintiff  of  arreat. 

8  865.  The  officer  must  detain  the  defendant. 

Order  of  arrest,  and  arrest  of  defendant. 

§861.  An  order  to  arrest  the  defendant  may  be  indorsed  on  a  sum- 
mons issued  by  the  justice,  and  the  defendant  may  be  arrested  thereoa 
by  the  sheriff  or  constable^  at  the  time  of  serving  the  summons,  and 
broil {;ht  before  the  justice,  and  there  detained  until  duly  discharged,  la 
the  following  cases: 
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1.  In  mil  Action  for  tbe  recoyery  of  money  or  dftmages  on  a  eanse  of 
aetion  arising  upon  eontraet,  express  or  implied,  when  the  defendant  is 
abont  to  depart  from  the  state,  with  intent  to  defraud  his  creditors; 

2.  In  an  aetion  for  a  fine  or  penalty,  or  for  monev  or  property  em* 
bezzled  or  fraudulently  misapplied,  or  converted  to  his  own  use  by  one 
who  received  it  in  a  ndneiary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

Bnt  no  female  can  be  arrested  in  any  action. 

I^eglslaftion  §861.  Enacted  March  11,  1872  (based  on  Practice  Act,  |  644). 
(1)  omitting,  in  iatrodnetory  paragraph,  "arising  after  the  passage  of  this 
•et,"  after  "following  eaaee";  (2)  omitting  from  end  of  snbd.  1,  "or  where 
the  action  is  for  a  willful  injury  te  the  person,  or  for  talcing,  detaining,  or 
injuring  personal  property";  (8)  in  snbd.  2,  snbstituting  "one  who  receiTed 
It"  for  "an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of  his  em- 
ployment as  such,  or  by  any  other  person";  (4)  in  subd.  4,  substituting  "ean" 
far  "shair*  before  "be  arrested." 

Citafttons.     Oal.  86/71. 

Arratt  and  ball:  Ante,  li  478  et  seq. 

MlMna  and  final  proeoss  of  Jnstieas'  eoorti  may  be  israed  to  any  part  of  the 
eoanty:  Ante,  f }  04,  106. 

AiBda^Tit  and  undertaking  for  order  of  arrest 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the  party  applying 
must  prove  to  the  satisfaction  of  the  justice  by  the  alfidavit  of  himself, 
OT  some  other  person,  the  facts  upon  which  the  application  is  founded. 
The  plaintiff  must  also  execute  and  deliver  to  the  justice  a  written 
nndertaking  in  the  sum  of  three  hundred  dollars,  with  sufficient  sureties, 
to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be  adjudged 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest,  if  tbe  same  be  wrongful,  or  without  sufficient  cause,  not  ex- 
ceeding the  sum  specified  in  the  undertaking. 

Iiagfilatlon  1862.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  545, 
which  read:  "Before  an  order  for  an  arrest  shall  be  made,  the  party  applying 
■hall  proTe  to  the  satisfaction  of  the  justice,  by  the  afBdavit  of  himself  or 
some  other  person,  the  facta  on  whioh  the  application  is  founded.  The  plain- 
tiff  shall  also  execute  and  deliTer  to  the  justice  a  written  undertaking,  with 
two  or  more  sureties,  to  the  eifect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  to  him  all  eosts  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  nndertaking,  which  shall  be  at  least  two  hundred 
dellara."  When  1 862  was  enacted  in  1872,  (1)  "can"  was  substituted  for 
"shair*  after  "arrest,"  and  "must"  for  "shall"  after  "applying"  and  after 
"plaintiff";  (2)  "in  the  sum  of  three  aundred  dollars"  was  inserted  after 
*«vndertaking,"  and  (8)  "which  shall  be  at  least  two  hundred  dollars"  was 
•mitted  at  end  of  section.  2.  Amended  by  Code  Amdts.  1878-74,  p.  834, 
<1)  substituting  "sufficient  sureties"  for  "two  or  more  sureties,"  (2)  omitting 
"Hf  the  defendant  reeover  judgment"  before  "the  plaintiff,"  (8)  substituting 
"adjudge"  for  "awarded,"  and  (4)  inserting,  after  "by  reason  of  the  arrest," 
"if  tha  same  be  wrongful  or  without  sufficient  cause." 


§863 
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AffldaTlt  and  nndaitoklnff  for  arreit:  Compare  ante,  (9  481,  482. 
Qoallflcation  of  inretles:  Post,  §  1057. 

A  defendant  arrested  must  be  taken  before  the  jtutice  Immediatdy. 

§  863.  The  defendant  immediatelj  upon  being  arrested,  must  be  takem 
to  the  office  of  the  justice  who  made  the  order,  and  if  he  is  absent  or 
unable  to  trj  the  action,  or  if  it  appears  to  him  by  the  affidavit  of  the 
defendant  that  he  is  a  material  witness  in  the  action,  the  officer  must 
immediately  take  the  defendant  before  another  justice  of  the  township 
or  city,  if  there  is  another,  and  if  not,  then  before  the  justice  of  an  ad- 
joining township,  who  must  take  jurisdiction  of  the  action,  and  proceed 
thereon,  as  if  the  summons  had  been  issued  and  the  order  of  arrest  made 
by  him. 

Legislation  |  868.  Enacted  March  11,  1872  (bated  on  Practice  Aet,  f  546). 
■ubatltuting  (1)  "nmst"  lor  "■hall"  after  "arrested,"  (2)  '*i»'  for  "be"  after 
"absent,"  (8)  "be  made  to  appear"  for  "appears,"  (4)  "mnst"  for  "shall" 
after  "officer,"  (5)  "another"  for  "the  next"  after  "Jnstice,"  (6)  "township  or 
city,  if  there  is  another,  and  if  not,  then  before  the  justice  of  an  adjoining 
township,  who  must  take  jurisdiction  of  the  action,"  for  "city  or  town* 
ship,  who  shall  take  cognisance  of  the  action." 

OiUttona.     Cal.  05/74. 

The  officer  mnst  give  notice  to  the  plaintiff  of  arrest. 

§864.  The  officer  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  or  his  attorney  or  agent,  and  indorse  on  the 
summons,  and  subscribe  a  certificate,  stating  the  time  of  serving  the 
same,  the  time  of  the  arrest,  and  of  his  giving  notice  to  the  plaintiflP. 

Legislation  i  864.  Enacted  March  11,  1872  (based  on  Practice  Aet^  I  547). 
changing  "must"  from  "shall." 

The  officer  mnst  detain  the  defendant. 

§866.  The  officer  making  the  arrest  must  keep  the  defendant  in  ena- 
tody  until  he  is  discharged  by  order  of  the  justice. 

Legislation  §865.  Enacted  March  11,  1872  (based  on.  Practice  Act,  §  548), 
changing  (1)  "the"  from  "an"  before  "arrest,"  (2)  'inttst"  from  "shaU," 
and   (3)    "he  is"  from  "duly"  before  "discharged." 

ClUtlons.     Oal.  86/71. 

ARTICLE  n. 
Attachment. 

I  866.     Writ  of  attachment,  when  to  be  issued. 

S  867.     Attachment,  undertaking  on.     Exceptions  to  snretlei. 

i  868.     Writ  of  attachment,  substance  of.     Officer  may  take  an  undertaUng  InsteaA 

of  levying. 
S  869.     Certain  proTisions  apply  to  All  attachmentiB  in  Justices'  courts. 

Writ  of  attachment,  when  to  be  issued. 

§  866.  A  writ  to  attach  the  property  of  the  defendant  must  be  issued 
by  the  justice  at  the  time  of,  or  after,  issuing  summons,  on  receiving  an 
affidavit  by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as  are 
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required  to  be  ibown  hj  tbe  affidavit  specified  in  section  Hve  bnndred 
and  tliirtj-eight. 

IieglalittOB  1866.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  ft  552, 
M  amended  by  State.  1858,  p.  154,  which  read:  "A  writ  to  attach  the  prop- 
eorty  of  the  defendant  shall  be  issued  by  the  justice,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as  are  required  to  be 
shown  by  the  affidavit  specified  in  section  one  hundred  and  twenty*one  of  this 
act."  When  |  866  was  enacted  in  1872,  (1)  "must"  was  substituted  for 
"shall/*  (2)  "at  the  time  of,  or  after  issuing  summons  and  before  answer," 
wma  inserted  after  "justice,"  and  (8)  "538  of  this  code"  was  substituted 
for  "one  hundred  and  twenty-one  of  this  act."  2.  Amendment  by  Stats.  1901, 
p.  169;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  880;  the  code  commissioner  saying,  "The  amendment  omits  'and  before  an- 
awei'  after  the  word  'summons,'  to  bring  the  section  into  harmony  with 
i   637." 

CitatloM.     Cal.  122/148.     Prac.  Act:  Cal.   (f  551)   84/646. 

Attachment.     Generally:  Ante,  Sf  537  et  seq. 

Meane  and  final  prooeii  of  Jnstlcet'  conrts  may  be  issned  to  any  part  of  the 
eennty:  Ante,  19  94,  106. 

Attachment^  undertaking  on,    Eauseptions  to  sureties. 

§867.  Before  issuing  -the  writ,  the  justice  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  two  or  more  sufficient  sure- 
ties, in  a  sum  not  less  than  flftj  nor  more  than  three  hundred  dollars, 
to  the  effect  that  if  the  defendant  recovers  judgment,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
wlueh  he  maj  sustain  bj  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking.  At  any  time  after  the  issuing  of  the 
attachment,  but  not  later  than  five  days  after  notice  of  its  levy,  the 
defendant  may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to 
do  so,  he  is  deemed  to  have  waived  all  objections  to  them.  When  ex- 
cepted to  they  must  justify  in  the  manner  and  within  the  time  pro- 
vided in  section  ^ve  hundred  and  thirty-nine,  otherwise  the  justice  must 
order  the  writ  of  attachment  vacated. 

Titgl'^*^***  §867.  1.  Enacted  March  11,  1872;  re-enactment  of  Practice 
Act,  I  558,  as  amended  by  Stats.  1871-72,  p.  75.  2.  Amendment  by  Stats. 
1901,  p.  169;  unconstitutional:  See  note,  §5,  ante.  8.  Amended  by  Stats. 
1907,  p.  880,  (1)  substituting  "recoTors"  for  "recover"  before  "judgment," 
and  (2)  adding  the  last  three  sentences;  the  code  commissioner  saying,  "The  last 
sentence  is  added,  to  provide  for  the  exception  to,  and  justification  by,  sure- 
ties or  undertakings  in  attachments  In  justice's  courts." 

Oitaiions.     Prac.  Act:  Oal.   (§553)  84/646. 

Undertaking  on  attachment.     Cknerally:  Ante,  9  589. 

Writ  of  attacliment>  substance  of.    Officer  may  take  an  undertaking  in- 
stead of  leyying. 

§868.  The  writ  may  be  directed  to  the  sheriff  or  any  constable  of 
the  county  in  which  such  justice  court  is  situate,  and  must  require  him 
to  attach  and  safely  keep  all  the  property  of  the  defendant  within  his 
county,  not  exempt  from  execution,  or  so  must  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand,  the  amount  of  which  must  be 
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stated  in  conformity  with  the  complaint,  unless  the  defendant  give  him 
security,  by  the  undertaking  of  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs;  in  which  case,  to  take 
such  undertaking.  Several  writs  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties;  provided,  that  where  a  writ  of  attachment 
issued  by  a  justice  of  the  peace  is  to  be  served  out  of  the  county  in 
which  it  was  issued,  the  writ  of  attachment  shall  have  attached  to  it  s 
certificate  under  seal,  by  the  county  clerk  of  such  county,  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  justice  of  the  peace  of 
said  county,  at  the  date  of  the  writ. 

Legislation  §868.  1.  Enacted  March  11,  1872  (bated  on  Practice  Act, 
I  554,  (1)  adding  "or  the  sheriff  of  any  other  county"  after  "the  constable 
of  the  county,"  (2)  substituting  "mxtt>i"  for  "shall"  in  two  places.  2.  Amended 
by  Stats.  1905,  p.  208,  (1)  substituting  "in  which  such  justices'  court  is  situ- 
ated" for  "or  the  sheriff  of  any  other  county,"  and  (2)  adding  the  last  sen- 
tenee. 

Oontants  of  writ:  Compare  ante,  S  540. 

Certain  provisions  apply  to  all  attachments  tn  Justices'  conrti. 

§869.  The  sections  of  this  code  from  section  five  hundred  and  forty- 
one  to  section  five  hundred  and  fifty-nine,  both  inclusive,  are  applicable 
to  attachments  issued  in  justices'  courts,  the  word  "constable"  being 
substituted  for  the  word  "sheriff,"  whenever  the  writ  is  directed  to  a 
constable,  and  the  word  "justice"  being  substituted  for  the  word  "judge." 

Legislation  §  869.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  555), 
substituting  (1)  "code"  for  "act,"  (2)  "541  to  section  559"  for  "on*  hun- 
dred and  twenty-four  to  section  one  hundred  and  forty-one,"  and  (8)  "mrtT 
for  "shall  be"  before  "applicable." 

Attachment  of  property  in  superior  court.  Property  attachabla:  { 541. 
Property,  how  sheriff  attaches:  §S  542,  548.  Oamishee's  liability:  i  544. 
Examination  of  defendant  and  garnishee:  S  545.  Inventory,  return,  etc.:  §  546. 
Perishables:  f  547.  Other  property,  immediate  ssJe  of:  S  548.  Claim  by  tliird 
person:  S  549.  Realization  of  attached  property  after  Judgment  for  plaintiff: 
9  550.  Collecting  balance  by  sheriff:  8  551.  Proceedings  if  execution  unsatis- 
fied: 9  552.  Effect  of  Judgment  for  defendant:  9  553.  XMBcharge  of  attack* 
ment:   99  554-558.     Sheriff's  return.     Releasing  attachment:   9  659* 

ARTICLE  III. 
Claim  and  Delivery  of  Personal  Property. 
9  870.     How  claim  and  delivery  enforced. 

Row  claim  and  delivery  enforced. 

§  870.  In  an  action  to  recover  possession  of  personal  propertj,  the 
plaintiff  may,  at  the  time  of  issuing  summons  or  at  any  time  thereafter 
before  answer,  claim  the  delivery  of  such  property  to  him;  and  the  sec- 
tions of  this  code  from  section  five  hundred  and  ten  to  section  five  hun- 
dred and  twenty-one,  both  inclusive,  are  applicable  to  such  claim  when 
made  in  justices'  courts,  the  powers  therein  given  and  duties  imposed 
on  sheriffs  being  extended  to  constables,  and  the  word  "justice"  substi- 
tuted for  "judge." 
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XiSglsUtloB  9  870.     Snacted  Msrch  11.  187a. 

Claim  and  doIlTtry  of  personalty  in  tho  taporior  court.  AAdavlt  for  claim  and 
dallTwy:  i  510.  BoqnisiUoii  for  ilioriir  to  tako  property  cliimed:  |  511.  Un- 
dartsiklnc  l>y  plaintiff:  { 512.  Exception  to  raretlea  by  defendant:  §  513. 
Defendant  clalmtng  redelivery:  {514.  Jnstlilcatlon  of  defendant'i  inretiea: 
i  515.  QoaUllcatlon  of  ■nretlea:  §  516.  Breaking  open  bnilding,  etc.:  |  517. 
Property,  how  kept:  |  518.  Claim  by  third  perion:  |  519.  Sheriff  to  file  notice, 
afidavlt,  etc.:  §520.  Actions  on  nndertaking :  1521  (repealed  by  Oode  Aindta. 
1873-74.  p.  806). 

CHAPTER  V. 
Judgment  hy  Default  in  Jastices*  Oonrts. 

i  871.     Judgment  when  defendant  fails  to  appear, 
i  872.     Judgment  against  defendant  on  demurrer. 

Jndgment  when  defendant  fails  to  appear. 

§  871.  If  the  defendant  fail  to  appear,  and  to  answer  or  demur  within 
the  time  specified  in  the  summons,  then,  upon  proof  of  service  of  sum- 
mons, the  following  proceedings  must  be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery  of 
monej,  or  damages  only,  the  court  must  render  judgment  in  favor,  of 
plaintiff  for  the  sum  specified  in  the  summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence  offered  by  the 
plaintiff,  and  must  render  judgment  in  his  favor  for  such  sum  (not 
exceeding  the  amount  stated  in  the  summons),  as  appears  by  such  evi- 
denee  to  be  just. 

laeglslatiOB  §871.  1.  Enacted  March  11,  1872,  (1)  the  introductory  paragraph 
then  reading,  "When  the  defendant  faila  to  appear  and  answer  or  demur,  at  the 
time  specified  in  the  anmmona,  or  within  one  hour  thereafter,  then,  upon  proof  of 
serviee  of  the  aununons,  the  following  proceedini;a  must  he  had,"  and  (2)  subds. 
1  and  2  reading  aa  at  present,  except  that  subd.  2  had  the  article  "a"  before  the 
word  "earn."  2.  Amended  by  Code  Amdts.  1875-76,  p.  100,  (1)  changing  the 
introductory  paragraph  to  read,  "If  the  defendant  fails  to  appear  and  answer,  or 
demare  at  the  time  specified  in  the  aummons,  then,  upon  proof  of  service  of 
summons,  the  following  proceedings  must  be  had,"  and  (2)  in  subd.  2,  omitting 
"a"  before  "sum."     8.  Amended  by  Code  Amdts.   1880.  p.  113. 

Citations.     Cal.  69/493;  74/844;   (subd.  1)  66/638;  135/5.     App.  5/136.  137. 

Default  Judgment.     Generally:   Ante,  §  585. 

Judgment  against  defendant  on  demurrer. 

§872.  In  the  following  cases  the  same  proceedings  must  be  had,  and 
judgment  must  be  rendered  in  like  manner,  as  if  the  defendant  had 
failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails  to 
answer  it  aa  amended,  within  the  time  allowed  by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defendant 
faila  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant  fails 
to  amend  the  answer  within  the  time  allowed  hy  the  court. 

Iiegtalation  1872.  Enacted  March  11,  1872. 
Citationi.  Cal.  109/617;  (subd.  2)  135/5. 
Compare  ante,  {  858. 
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CHAPTER  VL 
Time  of  Trial  and  Postponements  In  Justices*  Oonrta. 

I  878.     Time  when  trial  must  be  eommenced. 
§  874.     When  court  may,  of  ita  own  motion,  poatpone  triaL 
§  875.     Poatponement  by  eonaenC. 
S  876.     Poatponement  upon  application  of  a  party. 

§  877.     No  continuance  for  more  than  ten  daya  to  be  granted,  unleaa  upon  flIiBC  9l 
undertaking. 

Time  when  trial  must  be  commenced. 

§873.  Unless  postponed,  as  provided  in  this  chapter,  or  unless  trans- 
ferred to  another  court,  the  trial  of  the  action  must  commence  at  the 
expiration  of  one  hour  from  the  time  specified  in  the  notice  mentioned 
in  section  eight  hundred  and  fifty,  and  the  trial  must  be  continued, 
without  adjournment  for  more  than  twenty-four  hours  at  any  one 
time,  until  all  the  issues  therein  are  disposed  of. 

LegisUtlon  |87S.  1.  Enacted  March  11,  1872.  2.  Amended  by  Cod« 
Amdta.  1875-76,  p.  100,  aubatituting  "notice  mentioned  in  aection  eight  hun- 
dred and  fifty"  for  "aummona  for  the  appearance  of  defendant." 

ClUUons.     OaL  02/482;    97/626;   118/276. 

When  court  may,  of  its  own  motion,  postpone  trlaL 
§  874.    The  court  may,  of  its  own  motion,  postpone  the  trisl— 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  hy  an 
order  of  the  court  for  the  trial,  the  court  is  engaged  in  the  trial  of 
another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  plead- 
ings, or  the  allowance  of  time  to  make  such  amendment  or  to  plead,  a 
postponement  is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and 
a  jury  has  been  demanded. 

Legislation  1874.     Enacted  March  11,   1872. 

Cltotions.     Cat.  (subd.  2)  185/6. 

Amendment  of  pleadings,  etc.:  Ante,  S8  858,  859. 

Postponement  by  consent. 

§876.    The  court  may,  by  consent  of  the  parties,  given  in  writing  or 
in  open  court,  postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 
Legislation  •  875.     Enacted  March  11,  1872. 

Postponement  upon  application  of  a  party. 

§  876.  The  trial  may  be  postponed  upon  the  application  of  either 
party,  for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his  own  oath  or 
otherwise,  that  he  cannot,  for  want  of  material  testimony,  which  he  ex- 
pects to  procure,  safely  proceed  to  trial,  and  must  show  in  what  respect 
the  testimony  expected  is  material,  and  that  he  has  used  due  diJigenee 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiif,  and  the  defendant 
is  under  arrest,  a  postponement  for  more  than  three  hours  discharges  the 
defendant  from  custody,  but  the  action  may  proceed  notwithstanding, 
and  the  defendant  is  subject  to  arrest  on  execution,  in  the  same  man- 
ner as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  nnder  arrest,  be- 
fore it  can  be  granted  he  must  execute  an  undertaking,  with  two  or 
more  sufficient  sureties,  to  be  approved  by,  and  in  a  sum  to  be  fixed  by, 
the  justice,  to  the  effect  that  he  will  render  himself  amenable  to  the 
proeess  of  the  court  during  the  pendency  of  the  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein;  or  that  the  sureties  will 
pay  to  the  plaintiff  the  amount  of  any  judgment  which  he  may  recover 
in  the  action,  not  exceeding  the  amount  specified  in  the  undertaking. 
On  filing  the  undertaking  specified  in  this  subdivision,  the  justice  must 
order  the  defendant  to  be  discharged  from  custody; 

4.  The  party  making  the  application  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  adverse  party, 
who  is  in  attendance,  may  be  then  taken  by  deposition  before  the  jus- 
tice, and  that  the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the  witness  was 
produced; 

— ^But  the  court  may  require  the  party  making  the  application  to  state, 
upon  affidavit,  the  evidence  which  he  expects  to  obtain;  and  if  the  ad- 
Terse  party  thereupon  admits  that  such  evidence  would  be  given,  and 
that  it  be  considered  as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Lagltlatlon  |876.     Enacted  March   11.   1872. 

Postponement.     Generally:  Ante,  I  595.     Costs  of:  Poat,  i  1029. 

Arrest  and  ball:  Ante,  S§  478  et  aeq. 

No  conttnuance  for  more  than  ten  days  to  be  granted,  unless  upon  filing 

of  undertaking. 

§877.  No  adjournment  must,  unless  by  consent,  be  granted  for  a 
period  longer  than  ten  days,  npon  the  application  of  either  party,  ex- 
cept upon  condition  that  such  party  file  an  undertaking,  in  an  amount 
fixed  by  the  justice,  with  two  sureties,  to  be  approved  by  the  justice, 
to  the  effect  that  they  will  pay  to  the  opposite  party  the  amount  of  any 
judgment  which  may  be  recovered  against  the  party  applying,  not  ex- 
ceeding the  sum  specified  in  the  undertaking. 

Legislation  g877.  Bnaeted  March  11,  1872  (based  on  Practice  Act,  8  585), 
(1)  anbatitutinf  "mnat,  unleaa  by  eonaent"  for  "shall,"  (2)  inserting  "in  an 
unonnt  fixed  by  the  jnstice"  after  "undertaking."  (3)  inserting  "two"  before 
"auretiea."  and  (4)  adding  at  end  of  seetion  "not  exceeding  the  aom  specified 
Ib  the  vndertakinf ." 
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CHAPTER  Vn. 

Trials  in  JnstleeB'  Oourti. 

I  878.  Imii«  defined,  and  the  different  kinds. 

I  879.  Isiue  of  law,  how  raised. 

I  680.  Issue  of  fact,  how  raised. 

I  881.  Issue  of  law,  how  tried. 

I  883.  Issue  of  fact,  how  tried. 

i  888.  Jury,  how  waived. 

I  884.  Either  party  failing  to  appear,  trial  may  proceed  at  request  of  othar  party 

I  885.  Challenges  to  jurors. 

i  886.  Manner  of  pleading  a  written  instrument. 

f  887.  Complaint,  when  accompanying  instrument  deemed  genuine. 

Issue  defined,  and  the  different  kinds. 

§878.  Issnes  arise  apon  the  pleadings  when  a  faet  or  conclusion  of 
law  is  maintained  hj  the  one  party  and  is  controverted  by  the  other. 
They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

Leglilation  1 878.     Enacted  March  11,   1871. 
Oompare  f  f  878-880  with  fi|  588-590,  ante. 

Issue  of  law,  how  raised. 

§879.  An  issue  of  law  arises  upon  a  demurrer  to  the  complaint  or 
answer,  or  to  some  part  thereof. 

Leglslattoa  1879.     Enacted  March  11,  1872. 
Identical  sUtnU:   |  589.  ante. 

Issue  of  fact»  how  raised. 

§880.    An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the 
answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is  joined 
thereon. 

LegislaUon  §880.     Enacted  March  11,  1872. 
Identical  statute:   |  590,  ante. 

Issue  of  law,  how  tried. 

§  881.    An  issue  of  law  must  be  tried  by  the  court. 

Legislation  8  881.     Enacted  March  11,  1872. 
Oompare  |  591,  antlft. 

Issue  of  f  act^  how  tried* 

§882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless  a  Jury  Is 
waived,  in  which  case  it  must  be  tried  by  the  court. 

LegisUtlon  «  882.     Enacted  March   11,   1872. 
Oompare  ante,  I  592. 
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Jury,  how  walTed. 

§883.    A  jury  may  be  waiTed — 

1.  Bj  eonsent  of  parties^  entered  in  the  docVet; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  tbe  eom- 
meneement  of  tbe  trial  of  an  issne  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for  the 
trial  of  an  issne  of  fact. 

XecUIation  1 888.     Bnactad  ICareh  11.  1878. 
Waiter  of  jjoj:  Oompart  ante,  |  681. 

Bitber  pazty  failing  to  appear,  trial  may  proceed  at  rMinest  of  other 

P«rty. 

§884.    If  either  party  fails  to  appear  at  the  time  fixed  for  trial^  the 
trial  may  proceed  at  the  request  of  the  adverse  party. 

LegltfaliOB  1884.     Enaeiad  March  11,  1878. 
Ottafttona.    Oal.  88/486. 
aata,  f  604. 


OhallaigeB  to  Jurors. 
S  88S.    The  challenges  are  either  peremptory  or  for  cause.    Each  party 

Is  entitled  to  three  peremptory  challenges.    Either  party  may  challenge 

for  cause  on  any  grounds  set    forth  in  section  six  hundred  and    two. 

Ghallengea  for  cause  must  be  tried  by  the  justice. 

IiOgUlation  1886.  Enacted  March  11,  1872;  bated  on  Practice  Act,  1590. 
vhieh  read:  "Either  party  may  challenge  the  jarora.  The  ehallengea  ihall 
ba  either  peremptory,  or  for  cauae.  Each  party  shall  be  entitled  to  three 
peremptory  ehallengea.  Either  party  may  challenge  for  cauee,  on  any  grounds 
aet  forth  In  section  one  hundred  and  sixty-two.  Challenges  for  cause  shall 
ba  tried  by  the  justice  in  a  summary  manner,  who  may  examine  the  juror  chal- 
lenged, and  witneasea.*' 

CluIlaBffea:  Compare  ante,  91  601,  602. 

Manner  of  pleading  a  written  Inetmnient. 

§886.  When  the  cause  of  action  or  counterclaim  arises  upon  an  ac- 
count or  instrument  for  the  payment  of  money  only,  the  court,  at  any 
time  before  the  trial,  may/  by  an  order  under  his  hand,  require  the 
ori^nal  to  be  exhibited  to  the  inspection  of,  and  a  copy  to  be  furnished 
to,  the  adverse  party,  at  such  time  as  may  be  fixed  in  the  order;  or,  if 
such  order  is  not  obeyed,  the  account  or  instrument  cannot  be  given  in 
•Tidence. 

^agialatloa  |888.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  576, 
which  read:  **When  the  cause  of  action  or  counterclaim  arises  upon  an  account 
or  Inatmment  for  the  payment  of  money  only,  it  shall  be  sufficient  for  the 
party  to  delirer  a  copy  of  the  account  or  instrument  to  the  court,  and  to  state  that 
there  la  due  to  him  thereupon,  from  the  adverse  party,  a  specified  sum,  which  he 
claims  to  reeorer  or  set  off.  The  court  may,  at  the  time  of  the  pleading,  re- 
quire that  the  original  aecount  or  instrument  be  exhibited  to  the  inspection  of 
the  adraria  party,  and  a  copy  to  be  furnished;  or  if  it  be  not  so  exhibited 
aad  a  eopy  fumiahed,  may  prohibit  its  being  afterwarda  giTon  in  evidence." 

Order  for  inspection:  Post,  i  1000. 

IMlTarlBff  aopy  ef  aoeooaS:  Sea  ante,  I  464. 


§887 
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Oomplalntt  when  accompanying  instnunent  deemed  genuine. 

§887.  If  the  complaint  of  the  plaintiff,  or  the  answer  of  the  defend- 
anty  contains  a  copy,  or  consists  of  the  original  of  the  written  obliga- 
tion upon  which  the  action  ia  brought'  or  the  defense  founded,  the 
genuineness  and  due  execution  of  such  instrument  are  deemed  admitted, 
unless  the  answer  denying  the  same  is  verified,  or  unless  the  plaintiif, 
within  two  days  after  the  service  on  him  of  such  answer,  files  with  the 
justice  an  affidavit  denying  the  same,  and  serves  a  copy  thereof  on  the 
defendant. 

Legiilation  f  887.  1.  Enacted  March  11,  1872;  bated  on  Practie*  Ad, 
i  577.  as  amended  hj  State.  1854,  p.  68  [96],  which  read:  "If  the  plaintiff  annex 
to  hia  complaint  or  file  with  the  justice  at  the  time  of  ieeuing  the  snmmona, 
a  copy  of  the  promieeory  note,  bill  of  exchange,  or  other  written  oblifstion 
for  the  payment  of  money  upon  which  the  action  is  brought,  the  dofandaat 
shall  be  deemed  to  admit  the  genuineness  of  the  signatures  of  the  makara,  im- 
dorsers,  or  assignors  thereof,  unless  he  specifically  deny  the  same  in  hia  an- 
swer, and  ▼erifying  [sic]  the  answer  by  his  oath."  When  I  887  waa  enacted 
in  1872,  (1)  "the  original  or"  was  inserted  before  "a  copy,"  (2)  *'ia"  was 
substituted  for  "shall  be"  before  "deemed,"  and  (8)  "▼erify"  was  anbstltnlod 
for  "▼erifying."  2.  Amendment  by  Stats.  1901,  p.  169;  unconstitatioaal: 
See  note,  |  6,  ante.  8.  Amended  by  State.  1907,  p.  889;  the  eodo  eommiaaionv 
saying,  "The  amendment  requires  the  same  proceeding  to  deny  the  genuineneas 
of  a  written  instrument  when  made  part  of  an  answer  aa  when  part  of  a 
complaint  in  a  justice's  court." 

Compare  ante,  81  447,  448.  858. 

Written  instrument.    Denial  of,  nndor  oalh:  Seo  ante^  18  447,  448i. 


CHAPTER  VnL 
Judgments  (Other  than  by  Default)  in  Jnsticeflf  Oonrtfli 

8  889.  Judgment  by  confession. 

8  890.  Judgment  of  dismissal  entered  in  certain  eases  without  prejndiee. 

8  891.  Judgment  upon  rerdict. 

8  892.  Judgment,  when  entered. 

8  893.  Judgment.     Form  of.     What  must  state,  'vhere  defendant  mbject  to  arrest 

8  894.  If  the  aum  found  due  exceeds  the  jurisdiction  of  tho  Justice^   the  exoass 

may  be  remitted.' 

8  895.  Offer  to  compromise  before  trial. 

8  896.  Costs  may  be  included  in  the  judgment. 

8  897.  Abstract  of  judgment. 

8  898.  Abstract  may  be  filed  and  docketed  in  superior  eonrl. 

8  899.  Effect  of  docketing. 

8  900.  Judgment  not  a  lien  unless  abstract  is  recorded  ia  the  recordei^s  oflce. 

Judgment  by  confession. 

§  889.    Judgments  upon  confession  may  be  entered  np  in  any  justieel 
eourt  specified  in  the  confession. 

legislation  i  889.  Enacted  March  11,  1872  (baaed  on  Praetioa  Act,  §  686), 
(1)  substituting  "judgments"  for  "judgment,"  and  (2)  omitting  "in  the  aUte" 
before  "specified." 

Confession  of  jadgment.  GoneraUy:  Post,  88  1182-1188.  Jarisdletfaa;  AatSb 
I  112,  subd.  6. 
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Jcdgment  of  dismissal  entered  in  certain  cases  without  prejudice. 

§  890.  Judgment  that  the  action  be  dismissed,  without  prejudice  to  a 
new  action,  may  be  entered  with  costs,  in  the  following  eases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is 
finally  submitted;  or  fails  to  prosecute  the  action  to  judgment  with 
reasonable  diligen<:e;  provided  a  counterclaim  has  not  been  made,  or 
af&rmatiTe  relief  sought  by  the  cross-complaint  or  answer  of  the  defend- 
ant; if  a  provisional  remedy  has  been  allowed,  the  undertaking  must 
therenpon  be  delivered  by  the  justice  of  the  peace  to  the  defendant 
who  may  have  his  action  thereon; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons,  or 
at  the  time  to  which  the  action  has  been  postponed,  or  within  one  hour 
thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sustained,  the 
plaintiff  fails  to  amend  it  within  the  time  allowed  by  the  court; 

4.  When  the  action  is  brought  in  the  wrong  county,  or  township,  or 
city. 

Leslslation  |  890.  1.  Enaetad  March  11,  1872;  bated  on  Praetlee  Act,  I  591, 
(1)  the  introductory  paragraph  reading  as  at  present;  (2)  subd.  1  ended  with 
the  words  "finally  inbmitted";  (8)  ntbd.  2  read,  "When  he  faila  to  appear  at  the 
time  specified  in  the  •nmmens,  or  upon  adjournment,  or  within  one  hour  there- 
altar^*;  (4)  snbd..  8  (the  present  subd.  4)  read,  "When  It  is  objected  at  the  trial. 
and  appears  by  the  eyidence,  that  the  action  is  brought  in  the  wrong  county,  or 
township,  or  city;  but  if  the  objection  be  taken  and  orerruled,  it  shall  be  cause 
only  of  reversal  on  appeal,  and  shall  not  otherwise  invalidate  the  judgment;  if 
not  taken  at  the  trial,  it  shall  be  deemed  waived,  and  shall  not  be  cause  of  re- 
▼ersal,"  the  Practice  Act  section  ending  with  these  words.  When  (  890  was 
enacted  in  1872,  (1)  subd.  2  was  changed  to  read  as  at  present;  (2)  the  present 
snbd.  8  waa  added;  (8)  Practice  Act  snbd.  8  was  renumbered  subd.  4,  and  (a) 
"b«"  changed  to  "is"  before  "taken,"  (b)  "shall  be"  changed  to  "is"  before 
"caose,"  (c)  "shall  be  deemed"  changed  to  "does"  before  "not  otherwise,"  and 
(d)  after  "the  trial,"  the  words  "it  is  waived"  substituted  as  the  final  words. 
2.  Amended  by  SUts.  1905,  p.  44. 

Citations.     Oal.  loe/592,  598;    (snbd.  8)   97/522;   (subd.  4)  141/267.     App. 

2/581. 

Pliinlnal;  Oompara  ante,  (  681. 

Judgment  upon  verdict. 

§  891.    When  a  trial  by  jury  has  been  had,  judgment  must  be  entered 
by  the  justice  at  once,  in  conformity  with  the  verdict.         • 
Leglilatlon  f  891.     Enacted  March  11,  1872. 
Citations.     Cal.  68/411;  102/180. 

Entry    of   Jvdgment.     Oonorally:  Ante,    fi  664.    As    affocting    appeals:  Post, 
1939. 

Judgment,  when  entered* 

§892.  When  the  trial  is  by  the  court,  judgment  must  be  entered 
within  ten  days  after  the  submission. 

I«egiilatlon  §  892.     1.  Enacted    March    11,    1872.     2.  Amendment    by    Stats. 

1901,    p.    170;    unconstitutional:   Bee    note,    8  S,    ante.     8.  Amended    by    Stats. 

1907,    p.    881;    the    code    commissioner    saying,    "The    amendment    permits    tbe 
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Judgment  in  jastiees'  conrta  to  bo  •ntered  'at  any  time  within  tan  dajs   miim 
■ubmisslon,'  instead  of  'at  the  close  of  the  trial.'  " 

Oitotlons.     Cal.  88/559;   97/525;   102/180;  118/276;  188/819.     App.  5/lST. 

Judgment.    Form  of.    Wliat  must  state,  where  defendant  subject  to 

arrest. 

§893.  The  judgment  of  a  justice  of  the  peace  must  be  entered  sub- 
stantially in  the  form  required  in  section  six  hundred  and  siztj-seTen, 
and  where  the  defendant  is  subject  to  arrest  and  imprisonment  thereon 
the  fact  must  be  stated  in  the  judgment.  No  judgment  shall  have  effeet 
for  any  purpose  until  so  entered. 

Legislation  1 893.  1.  Enacted  March  11.  1872;  based  on  Practice  Act, 
I  597,  which  read:  "When  a  judgment  is  rendered  in  a  case  where  tbe  de- 
fendant is  subject  to  arrest  and  imprisonment  thereon,  it  shall  be  so  stated 
in  the  judgment,  and  entered  in  the  docket."  When  |  893  was  enacted  in  1872. 
"the  fact  that  the  defendant  is  so  subject,  must  be  so  stated  in  the  judement** 
was  substituted  for' "it  shall  be  so  stated  In  the  judgment  and  entered  In  ike 
docket."  2.  Amended  by  Code  Amdts.  1873-74,  p.  384,  to  read:  "The  Jvdc* 
ment  in'  jnstices'  courts  must  be  entered  substantially  in  the  form  required  bj 
section  six  hundred  and  sixty-seven  of  this  code.  When  the  judgment  Is  ren- 
dered in  a  case  where  the  defendant  is  subject  to  arrest  and  imprisonmeBt 
thereon,  the  fact  that  the  defendant  is  so  subject,  must  be  stated  in  the  judge- 
ment." 8.  Amendment  by  Stats.  1901.  p.  170;  unconstitutional:  See  note. 
B  5,  ante.  4.  Amended  by  Stats.  1907,  p.  881 ;  the  code  commissioner  saying. 
"The  meaning  of  the  section  is  not  changed,  but  superfluous  portions  are  omit- 
ted,  and  the  last  sentence  is  added." 

Final  process  may  be  lisued  to  any  part  of  connty:  Ante,  Si  94.  IDS. 

If  tbe  sam  fotmd  due  exceeds  the  jurisdiction  of  the  justice,  the  ttxcoas 

may  be  remitted. 

§894.  When  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  justice  is  authorized  to  enter  judgment,  such  party  maj 
remit  the  excess,  and  judgment  may  be  rendered  for  the  residue. 

Legislation  f  894.  Enacted  March  11.  1872;  re-enactment  ol  Practies  Aet» 
i  595. 

Citations.     Cal.  147/107. 

Limit,  three  handled  dollars:   Ante,  S  112. 

Offer  to  compromise  before  trial. 

§896.  II  the  defendant,  at  any  time  before  the  trial,  offers,  in  writ- 
ingj  to  allow  judgment  to  be  taken  against  him  for  a  specified  sum,  the 
plaintiff  may  immediately  have  judgment  therefor,  with  the  costs  then 
accrued;  but  if  he  does  not  accept  such  offer  before  the  trial,  and  fails 
to  recover  in  the  action  a  sum  in  excess  of  the  offer,  he  cannot  recover 
costs  incurred  after  the  offer,  but  costs  must  be  adjudged  against  him, 
and,  if  he  recovers,  be  deducted  from  his  recovery.  The  offer  and  fail- 
ure to  accept  it  cannot  be  given  in  evidence  nor  affect  the  recovery, 
otherwise  than  as  to  costs. 

LegislaUon  0  895.  1.  Enacted  March  11.  1872  (based  en  Practice  Act,  |  506), 
(1)  substituting  "cannot"  for  "shall  not"  before  "reeoTer,"  (2)  BnbaUtiitiac 
"must"    for    "shall"    before    "be    adjudged."    (8)    inserting    "be"    before    *'dm- 
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ducted/'  (4)  omitting  "Bat"  before  "The  offer/'  (6)  ivbetitiitiiig  "cannot"  for 
"aliAll  not"  before  "glTen/'  (6)  substituting  "nor"  for  "to"  before  "affect/'  and 
(7)  oD&itting  "as  above  provided"  at  end  of  section.  2.  Amended  by  Code 
Amdt«.  1877-78,  p.  103,  substituting  "equal  to  the  offer,  he  cannot  recover" 
for  "in  excess  of  the  offer,  he  cannot  recover  costs/'  8.  Amendment  by 
Stats.  1901,  p.  170;  unconstitutional:  See  note,  |  5,  ante.  4.  Amended  by 
Stats.  1907,  p.  881;  the  code  commissioner  saying,  "Amended  so  as  to  allow 
plaintiff  to  recover  costs  up  to  the  time  defendant  allows  judgment  to  be 
taken." 

Offer  to  compromise:  Compare  post,  §1  997,  2078. 

Ooflts  may  he  included  in  the  Judgment. 

§896.  The  justice  must  tax  and  include  in  the  judgment  the  coits 
allowed  hy  law  to  the  prevailing  party. 

Legislation  §896.     Enacted  March  11,  1872. 
Citations.     Cal.  102/180. 

Al>stract  of  Judgment. 

§897.  The  justice,  on  the  demand  of  a  party  in  whose  favor  Judg- 
ment is  rendered,  must  give  him  an  abstract  of  the  judgment  in  sub- 
stantially the  following  form  (filling  blanks  according  to  the  facts): 
State  of  California,  county  (or  city  and  county),  ,  plain- 
tiff, va.  ,  defendant.    In  justice's  court,  before  ,  justice  of  the 

peace,  township  (or  city,  or  city  and  county),  ,  18 —  (insert- 
ing date  of  abstract).    Judgment  entered  for  plaintiff  (or  defendant) 

for  $ ,  on  the  day  of  .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in  my  court, , 

or  (as  the  case  may  be)  in  the  court  of  ,  justice  of  the  peace,  as 

appears  by  his  docket,  now  in  my  possession,  as  his  successor  in  office. 
,  Justice  of  the  Peace. 

Iieglslation  fi  897.  1.  Enacted  March  11,  1872.  2.  Amended  hy  Code  Amdts. 
1880,  p.  19,  (1)  insertinE  "substantially"  before  "the  following  form,"  (2)  in* 
sertinf  "or  city  and  county"  after  "county,"  (8)  changing  "187-"  to  "18 — ," 
and    (4)   inserting,  sfter  "18 — ,"   "(inserting  date  of  abstract)." 

CitaUons.  Cal.  52/401.  App.  8/100,  101.  Prac.  Act:  Cal.  (9  599)  26/156; 
27/871;   52/402.     App.   8/100. 

Abstract  may  be  filed  and  docketed  in  superior  court. 

§  808.  The  abstract  may  be  filed  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  judgment  was  rendered,  and  the  judgment 
docketed  in  the  judgment-docket  of  the  superior  court  thereof.  The  time 
of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon, 
and  entered  in  the  docket. 

Iiegislation  |  898.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  20,  (1)  omitting  "and  docketed"  after  "filed,"  (2)  substituting  "the 
judgment"  for  "must  be,"  and  (3)  substituting  "superior  court  thereof*  for 
"county   court." 

Docketing.     OeneraUj:  Ante,  (  671. 

Becording  tranaerlpt:  Ante,  i  674. 
Code  CiT.  Proc. — 24 
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Effect  of  docketing. 

§  899.  From  the  time  of  docketing  in  the  county  clerk's  office,  ezeen- 
tion  may  be  issued  thereon  by  the  county  clerk  to  the  sheriff  of  any 
county  in  the  state,  other  than  the  county  in  which  the  judgment  was 
rendered,  in  the  same  manner  and  with  like  effect  as  if  issued  on  a 
judgment  of  the  superior  court. 

LeglslatioB  §  899.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode  Amdu. 
1880.  p.  20,  inbttituting  (1)  "auperior"  for  "county"  before  "eoort,"  and  (2) 
"a  Judpnent"   for  "Jadgmenta." 

Oitations.     Cal.  74/107. 

Execution.     Generally:  Ante,  fifi  681  el  seq. 

Docketing:  Ante,   (671. 

Becording:  Ante,  i  674. 

Judgment  not  a  Hen  nnless  abstract  is  recorded  In  tbe  recorder's  ollloe. 

§900.  A  judgment  rendered  in  a  justice's  court  creates  no  lien  upon 
any  lands  of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  lands  are  situated.  When  so 
filed,  and  from  the  time  of  filing  the  judgment,  becomes  a  lien  upon  all 
the  real  property  of  the  judgment  debtor,  not  exempt  from  execution,  in 
such  county,  owned  by  him  at  the  time,  or  which  he  may  afterwards, 
and  before  the  lien  expires,  acquire.  The  lien  continues  for  two  yeara^ 
unless  the  judgment  be  previously  satisfied. 

Legislation  6  000.  1.  Enacted  March  11,  1872,  and  then  read:  "A  Judr 
ment  rendered  in  a  justice's  court  creates  no  limi  upon  any  lands  of  the  d*< 
fendant,  unless  such  an  abstract  is  filed  and  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  the  lands  are  situated.  When  so  filed  and 
recorded,  such  a  judgment  is  a  lien  upon  the  lands  of  the  judgment  debtor 
situated   in  that  county."     2.  Amended  by  Code  Amdts.   1880,  p.   114« 

CiUtlons.     Cal.  52/401;  111/486.     App.  8/100,  101. 

Lien.     Extent  and  daration  of:   Compare  ante,  |  674. 

CHAPTEB  IX. 
Executions  from  Justlcea'  Oonrts. 

I  001.  Execution  may  issue  af  any  time  within  five  years. 

{  901a.  Stay  of  execution  of  judgment. 

8  902.  Execution,  contents  of. 

9  908.  Renewal  of  execution. 

8  904.     Duty  of  officer  receiving  execution. 
8  905.     Proceedings  supplementary  to  execution. 

Execution  may  issue  at  any  time  within  five  years. 

§901.  Execution  for  the  enforcement  of  a  judgment  of  a  justice*! 
court  may  be  issued  by  the  justice  who  entered  the  judgment,  or  his 
successor  in  office,  on  the  application  of  the  party  entitled  thereto,  at 
any  time  within  five  years  from  the  entry  of  judgment. 

Iieglslation  §901.     Enacted  March   11,    1872;   based  on  Practice  Act,    I  60«. 

which  read:  "Execution  for  the  enforcement  of  a  judgment  in  a  justiee'a  eourt, 

may  he  issued   on    the   application    of   the   party   entitled   thereto,    at  any    tiBM 

within   five   years   from   the   entry  of  judgment." 
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Cltetloiit.     C«1.  55/533.     App.  S/82.     Pme.  Act:  Cal.  (fi  600)  8/618;  26/157. 

After  ttw9  ycArs.     Generally:  Ante,  9  685. 

Bxecotion.     Generally:  Ante,  S9  681  et  teq. 

nasi  procees  may  be  liened  to  any  part  of  tlio  covnty:  Ante,  §1  04,  106. 

Stay  of  execution  of  jadgment. 

§  901a.  The  court,  or  anj  justice  thereof,  may  stay  the  execution  of 
any  judgment,  including  any  judgment  in  a  caqe  of  forcible  entry  or 
nnlawful  detainer,  for  a  period  not  exceeding  ten  days. 
Xioelslation  §  901a.     Added  by  State.  1906,  p.  85. 

Ezacntioii,  contents  of. 

§902.  The  execution  must  be  directed  to  the  sheriff  or  to  a  constable 
of  the  county,  and  must  be  subscribed  by  the  justice  and  bear  date  the 
day  of  its  delivery  to  the  officer.  It  must  intelligibly  refer  to  the  judg- 
ment, by  stating  the  names  of  the  parties,  and  the  name  of  the  justice 
before  whom,  and  of  the  county  and  the  township  or  city  where,  and  the 
time  when  it  was  rendered;  the  amount  of  judgment,  if  it  be  for  money; 
and,  if  less  than  the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or  constable,  as 
are  required  by  the  provisions  of  title  nine,  part  two,  of  this  code,  in 
an  execution  to  the  sheriff. 

LegUlatioa  fOOS.  Enacted  Mareh  H,  1872;  baaed  on  Practice  Act,  1601. 
tlM  arst  lentence  of  which  read,  **The  execution,  when  issued  by  a  justice,  shall 
be  directed  to  the  sheriff  or  to  a  eonstable  of  the  eounty,  and  subscribed  by 
the  juatiee  by  whom  the  judgment  was  xendered,  or  by  his  successor  in  office, 
and  ahall  bear  date  the  day  of  its  delivery  to  the  officer  to  be  executed,"  and 
had.  In  the  other  sentences,  (1)  "shall"  instead  of  "must"  in  both  instances,  and 
(2)   "title  VII  of  this  act"  instead  of  "title  nine,  part  two,  of  this  code." 

Citations.     Cal.  138/647,  648,  649.     Prae.  Act:  Cal.   (|  601)  82/188. 

Compare  ante,  fil  681  ei  seq. 

Renewal  of  ezecntion. 

§903.  An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  time  fixed  for  its  return,  by  the 
word  "renewed"  written  thereon,  with  the  date  thereof,  and  subscribed 
by  the  justice.  Such  renewal  has  the  effect  of  an  original  issue,  and 
may  be  repeated  as  often  as  necessary.  If  an  execution  is  returned 
unsatisfied,  another  may  be  afterwards  issued. 

ItegiaUtion  9  903.     Enacted  March  11,  1872. 
Citations.     Cal.    107/390. 

Doty  of  officer  receiving  execution. 

§904.  The  sheriff  or  constable  to  whom  the  execution  is  directed 
must  execute  the  same  in  the  same  manner  as  the  sheriff  is  required  by 
the  provisions  of  title  nine,  part  two,  of  this  code,  to  proceed  upon  exe- 
entions  directed  to  him;  and  the  constable,  when  the  execution  is 
directed  to  him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Legislation  f  904.     Enacted  March  11,  1872;  based  on  Practice  Act,  f  6-^?.  ss 

•mended  by  SUU.  1854.  Redding  ed.  p.  69,  Kerr  ed.  p.  98,  which  read     "The 
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■heriff  or  eonsUble  to  whom  the  ezceation  is  diroeted  shall  proesed  to  «x«eiitcjGks 
same  in  the  same  manner  as  the  sheriiT  is  required  by  the  provisiona  of  till*  vll 
of  this  act  to  proceed  upon  exeeations  directed  to  him;  and  the  eonatabl*.  vbea 
the  execution  is  directed  to  him,  shall  be  Tested  for  that  purpose  witli  aU  the 
powers  of  the  sheriff,  and,  after  issuing  an  execution,  and  either  befora  or  After 
its  return,  (if  the  same  be  returned  unsatisfied  either  in  whole  or  in  p«rt,)  tha 
Judgment  creditor  shall  be  entitled  to  an  order  from  the  justioe  raqnirinf  the 
Judgment  debtor  to  attend  at  a  time  to  be  designated  in  the  order,  and  an- 
swer  concerning  his  px^perty  before  such  Justice,  and  the  attendaneo  of  wmtk 
debtor  may  be  enforced  by  the  Justice  on  his  attendance,  such  debtor  Biay  be 
examined  under  oath  concerning  his  property,  and  any  parson  alleged  to  hmrm  in 
his  hands  property,  moneys,  effects  or  credits  of  the  Judgment  debtor  bkaj  nlae 
be  required  to  attend  and  be  examined,  and  the  Justice  may  order  anx  P*«^ 
arty  in  the  hands  of  the  Judgment  debtor  or  any  other  person  not  exempt  from 
execution,  belonging  to  such  debtor,  to  be  applied  towards  the  satisfaetioA  af 
the  Judgment;  and  the  Justice  may  enforce  such  order  by  imprisonmeat  watU 
eomplied  with,  but  no  Judgment  debtor  or  other  person  shall  be  reqairad  fa 
attend  before  the  Justice  out  of  the  county  in  which  he  resides.** 

ClUUons.     Prac.  Act:  Oal.  (I  602)  19/146;  28/123. 

Execution  of  writ:  Compare  ante,  IS  601  at  seq^  OexMiftDy:  Bee  anto»  fi  6M 
•t  seq. 

Proceedings  sapplementary  to  exocntioii. 

§905.  The  sections  of  this  code,  from  seven  hundred  and  fourteen  to 
seven  hundred  and  twenty-one,  bo.th  inclusive,  are  applieable  to  justices' 
courts,  the  word  "constable"  being  substituted,  to  that  end,  for  the 
word  "sheriff/'  whenever  the  writ  is  directed  to  a  eonstable,  and  the 
word  "justice"  for  "judge."  If  the  judgment  debtor  does  not  reside 
in  the  county  wherein  the  judgment  was  entered,  an  abstract  of  the 
judgment,  in  the  form  prescribed  by  section  eight  hundred  and  ninetj> 
seven,  may  be  filed  in  the  offi<^e  of  the  justice  of  any  town,  townshipy 
or  city  wherein  the  defendant  resides,  and  such  justice  may  issue  exe- 
cution on  such  judgment,  and  may  take  and  exercise  such  jurisdiction  in 
proceedings  supplemental  to  execution,  as  if  such  judgment  were  ori^- 
nally  entered  in  his  court. 

Legislation  1 906.  1.  Enacted  March  11,  1872,  and  read:  "The  ieetloas  ef 
this  code,  from  714  to  721,  both  inclusiTo,  are  applicable  to  Justices'  oosirta. 
the  word  'constable*  being  substituted,  to  that  and,  for  the  word  'sheriff.*  mad 
the  word  'Justice'  for  the  word  'Judge.' "  8.  Amendment  by  State.  1001«  p^ 
170;  unconstitutional:  See  note,  |  6,  ante.  8.  Amended  by  Stats.  1907,  p.  8S1; 
the  code  commissioner  saying,  "The  amendment  inserts  the  words  Srhenarcr 
the  writ  is  directed  to  a  constable,'  and  adds  the  last  sentence,  authorising  the 
filing  of  an  abstract  of  the  judgment  in  the  offloe  of  the  Justice  of  any  town, 
township,  or  city  where  the  defendant  reaidei,  and  the  issninf  off  azaeetiiui 
thereon." 

ClUtions.     Oal.  47/182;   188/817. 

Prooeedings  supplementary  to  txeentioa:  Ante,  li  714-7ai« 
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CHAPTBB   X. 
Gontempts  in  Justices'  Oonrti. 

I  006.  Contempts  •  juttSe*  maj  pvnlih  for* 

I  907.  Proceedings  for  eontempta. 

I  008.  Same. 

8  000.  Punishments  for  eontempta. 

i  010.  The  eonrietion  must  be  entered  In  tha  doekel. 

Oontempte  ft  Justice  may  inmlsh  for. 

§906.  A  justice  may  punish  as  for  contempt,  persons  guiltj  of  the 
following  acts,  and  no  other: 

1.  Disorderlj,  contemptuous,  or  insolent  behavior  toward  the  justice 
while  holding  court,  tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding; 

2.  A  breach  of  the  jpeaee,  boisterous  conduct,  or  yiolent  disturbance 
in  the  presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court 
held  by  him,  tending  to  interrupt  the  due  course  of  a  trial  or  other 
judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or 
process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpGsna  duly  served,  or  refusing  to  be  sworn 
or  to  answer  as  a  witness; 

5.  Bescuing  any  person  or  property  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  the  court  held  by  him; 

6.  Any  of  the  acts  specified  in  subdivisions  four,  eight,  or  eleven,  of 
section  twelve  hundred  and  nine. 

Iiagtslation  f  006.  l.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  |  616), 
in  anbd.  6,  subatitnting  "an"  for  '*an7"  before  "officer."  2.  Amendment  by 
State.  1001,  p.  170;  nnconstitntional :  See  note,  1 6,  ante.  8.  Amended  by 
Suta.  1007,  p.  881,  (1)  In  subd.  1,  inserting  "the"  between  "holding"  and 
"eoort,"  and  (2)  adding  subd.  6. 

Contampti.     Generally:  Post,  §|  1200  et  seq. 

Couzia  and  Jndicial  ofloers.     Powers  of:  Ante,  |8  128,  177-170. 

Proceedings  for  contempts. 

§907.  When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  justice,  it  may  be  punished  summarily;  to  that  end  an 
order  must  be  made,  reciting  the  facts  as  they  occurred,  and  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  contempt,  and 
that  he  be  punished  as  therein  prescribed. 

Iiegislation  f  007.  Enacted  March  11,  1872;  based  on  Practice  Act,  1617, 
which  read:  "When  a  eontempt  is  committed  in  the  immediate  view  and  pres- 
ence of  the  jnstiee,  it  may  be  punished  summarily,  for  which  an  order  shall 
be  made  reciting  the  facts,  aa  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  peraon  proceeded  against  is  thereby  guilty  of  a  contempt, 
and  that  he  be  punished  as  therein  prescribed.  When  the  contempt  is  not 
committed  in  the  immediate  view  and  presence  of  the  justice,  a  warrant  of  arrest 
may  be  issued  by  such  Justice,  on  which  the  person  ao  guilty  may  be  arrested 
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•nd  brought  before  the  justice  immedi»tel7,  when  an  opportunity  to  be  beard 
in  hit  defense  or  excuse  shall  he  given.  The  justice  may  thereupon  discbarge 
him,  or  msy  convict  him  of  the  offense.  A  justice  may  punish  for  contempts, 
by  fine  or  imprisonment,  or  both;  such  fine  not  to  exceed  in  any  case  one  bm- 
dred  dollarsp  and  such  imprisonment  one  day/' 
Compare  ft  1211,  post. 

Same. 

§908.  When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  justice,  a  warrant  of  arrest  may  be  issued  by  such 
justice,  on  which  the  person  so  guilty  may  be  arrested  and  broagbt  be- 
fore the  justice  immediately,  when  an  opportunity  to  be  heard  in  his 
defense  or  excuse  must  be  given.  The  justice  may,  thereupon,  dis- 
charge him,  or  may  convict  him  of  the  offense. 

Legislation  6  908.     Enacted  March  11,  1872;  based  on  Practice  Aetto    f  617. 
See  Legislation  |  907,  ante. 
CitaUons.     App.  2/580. 
Compare  post,  89  1212  et  seq. 

Punislmients  for  contempts. 

§909.  A  justice  may  punish  for  contempts,  by  fine  or  imprisonment, 
or  both;  such  fine  not  to  exceed,  in  any  ease,  one  hundred  dollars,  mud 
such  imprisonment  one  day. 

Iiegislstion  §909.     Enacted  March  11,  1872;  based  on  Praetiee  Aet.    I  eiT. 
See  Le^slation  fi  907,  ante. 
Oitatloni.     Gal.  47/182,  188. 

The  conviction  must  be  entered  in  tba  docket. 

§910.  The  conviction,  specifying  particularly  the  offense  and  the 
judgment  thereon,  must  be  entered  by  the  justice  in  his  docket. 

Legislation  %  910.     Enacted  March  11,  1872  (based  on  Praetioe  Aet»   f  ei3}. 
substituting  "must"  ior  "shall.* 


tt 


CHAPTER  XL 
Dockets  of  Justices. 

}  911.     Docket,  what  to  contain. 

§912.     Entries  therein  prima  facie  CTidence  of  the  fact. 

{918.     An  index  to  the  docket  must  be  kept. 

§  914.     Docket's  must  be  delivered  by  justice  to  his  successor,  er  to  eounty  clerk. 

9  915.     Proceedings    when    office     becomes    Tscant,    and     before    a    auoceasor    la 

appointed. 
9  916.     A  justice  may  issue  execution  or  other  proeeaa  upon  the  doekal   of   his 

predecessor. 
9  917.     Successor  of  a  justice,  who  shall  be  deemed. 
9  918.     Two  justices  deemed  successors,  superior  court  shall  designate  oaeu 

Docket,  what  to  contain. 

§911.    Every  justice  must  keep  a  book,  denominated  a  ''docket,**  ia 

which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding. 
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2«  The  object  of  the  action  or  proceeding;  and  if  a  Bum  of  money  be 
elaimedy  the  amount  thereof. 

3.  The  date  of  the  summonB,  and  the  time  of  its  return;  and  if  an 
order  to  arrest  the  defendant  be  made,  or  a  writ  of  attachment  be 
issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or  their 
non-appearance,  if  default  be  made;  a  minute  of  the  pleadings  and 
motions;  if  in  writing,  referring  to  them;  if  not  in  writing,  a  concise 
statement  of  the  material  parts  of  the  pleading. 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and  by 
whom  made,  the  order  for  the  jury,  and  the  time  appointed  for  the  re- 
turn of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the  names 
of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury  disagree 
and  are  discharged,  the  fact  of  such  disagreement  and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included  and  the 
time  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom;  the  re- 
newals thereof,  if  any,  and  when  made,  and  a  statement  of  any  money 
paid  to  the  justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the 
appeal  bond,  if  any  be  filed. 

I«gUlatlon  •  911.  1.  Enacted  Msreh  11, 1872  (based  on  Practice  Act,  {  604), 
(1)  In  introductory  paragraph,  (a)  substituting  "must"  for  "shalP  in  both  in- 
BtancM,  and  (b)  transposing  the  article  "a"  outside  of  the  quotation-marks;  (2) 
in  snbd.  2,  changing  (a)  "be"  to  "is"  and  (b)  "of  the  demand"  to  "thereof; 
(8)  in  snbd.  8,  changing  (a)  "be"  to  "is"  in  both  instances,  and  (b)  "these 
facts"  to  "the  fact";  (4)  in  snbd.  4,  (a)  changing  "be"  to  "is"  after  "default,** 
(b)  adding  "and  motions"  after  "pleadings,"  (o)  changing,  after  "parts  of  the," 
tb«  word  "pleading"  to  "pleadings,"  and  adding  thereafter  the  words  (which 
were  stricken  out  in  1878—74),  "and  of  all  motions  made  during  the  trial  by 
either  party,  and  his  decisions  thereon";  (5)  subd.  6  (no  change  being  made 
from  the  Practice  Act)  having,  after  "application,"  the  words  "whether  on  oath, 
evidence,  or  consent";  (6)  in  subd.  6,  changing  "trial  and  return  of  the  jury" 
(ric)  to  "return  of  the  jury  and  for  the  trial";  (7)  in  subd.  7,  (a)  changing 
*^nry"  to  "jurors"  and  (b)  adding  "and"  before  "the  names";  (8)  adding  a 
■abd.  10  (stricken  out  in  1878-74),  reading  "The  motion  for  a  new  trial,  when 
made,  and  how  disposed  of;  (0)  subd.  10  renumbered  subd.  11  (the  present 
■abd.  10).  (a)  adding  "the"  before  "execution"  and  (b)  omitting  "and"  after 
"Jnstiee";  (10)  subd.  11  renumbered  subd.  12  (the  present  subd.  11),  adding, 
after  "given,"  the  words  "and  of  the  appeal  bond,  if  any  be  filed."  2.  Amended 
by  Code  Amdts.  1873-74,  p.  334. 

ClUUona.  Cal.  74/345;  85/184;  124/360;  133/487;  152/715.  App.  5/136; 
(subd.  3)  5/186;  (subd.  4)  5/186,  187.  Prac.  Act:  Cal.  (§604)  81/54;  84/ 
826. 

Docket  in  jnitices'  court  in  dties  and  counties:  Ante,  9  98. 

Bntrles  therein  prima  fade  oTidence  of  the  fact. 

§912.  The  several  particulars  of  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  to   which  they  relate,  and    (unless 
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otherwise  in  this  title  provided)  at  the  time  when  thej  oe«ar.  8ueh 
entries  in  a  justice's  docket,  or  a  transcript  thereof,  certified  by  the  jus- 
tice, or  his  successor  in  office,  are  prima  facie  evidence  of  the  facts  so 
stated. 

LeglslaUon  t  012.  1.  Enacted  Mnrch  11,  1872;  based  on  Practice  Aet,  |  605. 
which  read:  *'The  several  particulars  of  the  last  section  specified  shall  b«  en- 
tered under  the  title  of  the  action  to  which  they  relate,  and  at  the  time  whea 
they  occur.  Such  entries  in  a  justice's  docket,  or  a  transcript  thereof,  certified 
by  the  justice  or  his  successor  in  office,  shall  be  primary  eTidence  to  proie 
the  facts  so  stated  therein."  2.  Amended  by  Code  Amdts.  1880,  p.  20,  sub- 
■tituting    "prima    facie"    for   "primary." 

Citations.     Cal.   85/184;   87/631;    115/86;   124/360;   152/715.     App.   6/186. 
187.     Prac.    Act:   Cal.    (S  605)    81/54;    84/326. 
Prima  fade  evidence:  Post,  |  1838. 

An  Index  to  tlie  docket  must  be  kept. 

§913.  A  justice  must  keep  an  alphabetical  index  to  his  docket,  in 
which  must  be  entered  the  names  of  the  parties  to  each  judgment,  with 
a  reference  to  the  page  of  entry.  The  names  of  the  plaintifiPs  mast  b« 
entered  in  the  index,  in  the  alphabetical  order  of  the  first  letter  of  the 
family  name. 

LeglsUtlon  f  013.     Enacted  March  11,  1872  (baaed  on  Practice  Act,   I  606), 

substituting    "must"    for    "shall." 

Dockets  must  be  delivered  by  justice  to  his  successor,  or  to  county  dark. 
§914.  Every  justice  of  the  peace,  upon  the  expiration  of  his  term  of 
oflice,  must  deposit  with  his  successor  his  official  dockets  and  all  papers 
filed  in  his  office,  as  well  his  own  as  those  of  his  predecessors,  or  any 
other  which  may  be  in  his  custody  to  be  kept  as  public  records. 

Legislation  §014.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  607, 
as  amended  by  Stats.  1869-70,  p.  223,  which  read:  "It  shall  be  the  duty  of 
every  justice  of  the  peace,  upon  the  expiration  of  his  term  of  office,  to  deposit 
with  his  successor  his  official  dockets  and  all  papers  filed  in  hia  office,  as  weB 
his  own  as  those  of  his  predecessors,  or  any  other  which  may  be  in  hia  tm»- 
tody,  to  be  kept  as  public  records.  If  the  office  of  a  Justice  become  Taeant* 
by  his  death  or  removal  from  the  township  or  city,  or  otherwise,  before  his 
successor  is  elected  and  qualified,  the  docket  and  papers  in  possession  of  snA 
Justice  shall  be  deposited  in  the  office  of  some  other  Justice  in  the  townahip^ 
to  be  by  him  delivered  to  the  successor  of  said  Justice;  and  while  in  hia  pos- 
session he  may  issue  execution  on  a  Judgment,  there  entered  and  unsatisfied 
(may  make  all  orders  in  proceedings  supplemental  to  execution,  and  may  file 
notices  and  undertakings  on  appeal,  and  may  take  the  Justification  of  the  sure- 
ties, and  on  the  filing  of  the  undertaking  on  appeal,  order  stay  of  execution),  is 
the  same  manner  and  with  the  same  effect  as  the  Justice  by  whom'  the  Jodg' 
ment  was  entered  might  have  done.  If  there  be  no  other  justice  in  the  town- 
ship, then  the  docket  and  papers  of  such  justice  shall  be  deposited  in  the 
office  of  the  county  clerk  of  the  county,  to  be  by  him  delivered  to  the  successor 
in  office  of  the  justice." 

Proceedings  when  office  becomes  vacant,  and  before  a  successor  is  ap- 
pointed. 
§  015.    If  the  office  of  a  justice  become  vacant  by  his  death  or  removal 

from  the  township  or  city,  or  otherwise,  before  his  successor  is  elected 
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and  qualified,  the  docket  and  papen  in  poBsession  of  saeb  jnstleo  must 
he  deposited  in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  the  township,  then  the  docket  and  papers  of  such  justice  must 
be  deposited  in  the  office  of  the  county  clerk  of  the  eonnty,  to  be  by  him 
delivered  to  the  su-ccessor  in  office  of  the  justice. 

Legislation  6  916.  Enacted  March  11,  1872;  based  on  Practice  Aet.  1607, 
as  amended  by  Stats.  1869-70,  p.  228.     See  Legislation  I  914,  ante. 

A  Justice  may  issue  execution  or  other  process  upon  tbe  docket  of  his 

predecessor. 

§  916.  Any  justice  with  whom  the  docket  of  his  predecessor,  or  of  any 
other  justice,  is  deposited,  has  and  may  exercise  over  all  actions  and  pro- 
ceedings entered  in  such  docket,  the  same  jurisdiction  as  if  originally 
commenced  before  him.  In  case  of  the  creation  of  a  new  county,  or  the 
change  of  the  boundary  between  two  counties,  any  justice  into 'whose 
hands  the  docket  of  a  justice  formerly  acting  as  su«h  within  the  same 
territory  may  come,  is,  for  the  purposes  of  this  section,  considered  the 
successor  of  such  former  justice. 

IieglslaUon  fi  916.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  608. 
as  amended  by  Stats.  1868,  p.  282),  (1)  inserting  "or  of  any  other  justice*' 
after  "predecessor,"  (2)  substituting  (a)  "has  and  may"  for  "shall  have  and," 
(b)  "such  docket"  for  "the  docket  of  his  predecessor,"  (e)  'is"  for  "shall"  be- 
fore "for  the  purposes  of  this  section,"  (8)  omitting  "be"  before  "considered," 
and  (4)  anbstituting  "such"  for  "said"  before  "former." 

Socceflflor  of  a  justice,  who  shall  be  deemed. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  successor  of  the  jus- 
tice whose  office  became  vacant  before  the  expiration  of  a  full  term. 
When  a  full  term  expires,  the  same  or  another  person  elected  to  take 
office  in  the  same  township  or  city,  from  that  time  is  the  successor. 

Iieglalatlon  9  917.  Enacted  March  11,  1872  (based  on  Practice  Act»  |  609), 
rabatituting  "is"  for  "shall  be  deemed."  in  both  instances. 

Two  justices  deemed  successors,  superior  court  shall  designate  one. 

§918.  When  two  or  more  justices  are  equally  entitled,  under  the  last 
section,  to  be  deemed  the  successors  in  ofHce  of  the  justice,  a  judge  of 
the  superior  court  must,  by  a  certificate  subscribed  by  him  and  filed  in 
the  office  of  the  county  clerk,  designate  which  justice  is  the  successor 
of  a  justice  going  out  of  office,  or  whose  office  has  become  vacant. 

Tiegialatlon  9  918.  1.  Enacted  March  11,  1872  (based  on  Practice  Act. 
I  eiO),  substituting  (1)  "must"  for  "shall,"  and  (2)  "is"  for  "shall  be"  be- 
fore "the  successor."  2.  Amended  by  Code  Amdts.  1880,  p.  20,  substituting 
"»  judge  of  the  superior  court"  for  "the  county  judge." 
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CfHAPTEB  Xn. 
Ctoeral  Provisioiu  Relating  to  Justices*  Conrts. 

S  019.  Justices  may  issae  subpoBnai  and  final  process  to  any  part  of  the  eoanty. 

S  920.  Blanks  must  be  filled  in  all  papers  issued  by  a  justice,  except  subpisnas. 

f  921.  Justices  to  receive  all  moneys  collected  and  pay  same  to  parties. 

fi  922.  In  case  of  disability  of  justice,  another  justice  may  attend  on  bis  behaliL 

S  928.  Justices  may  require  security  for  costs. 

8  924.  Who  entitled  to  costs.     Attorney's  fee. 

§  925.  What  provisions  of  code  applicable  to  justices'  courti. 

I  926.  Deposit  in  lien  of  undertaking. 

Justices  may  issne  subpoenas  and  final  process  to  any  part  of  the  county. 
§919.    Justices  of  the  peace  may  issue  subpoenas  in  any  action  or  pro- 
ceeding in  the  courts  held  by  them,  and  final  process  on  any  judgment 
recoYdred  therein,  to  any  part  of  the  county. 

Ziegislation  0  919.  Enacted  March  11,  1873;  based  on  Praetiee  Aet«  1619. 
as  amended  by  Stats.  1863,  p.  496,  which  read:  "Justices  of  the  peace  may 
issue  subpoonas  in  any  action  or  proceeding  in  the  courts  held  by  them,  aod 
final  process,  or  [on]  any  judgment  recovered  therein,  to  any  pari  of  the 
county.  A  justice  of  the  peace  may  issue  summons  to  any  person,  a  reaident 
of  the  proper  township,  to  appear  before  him,  at  his  office,  to  act  «a  Lnter- 
pretor  in  any  action  or  proceeding  in  the  courts  held  by  him.  Such  aummoat 
shall  be  served  and  returned  in  like  manner  as  a  subpoona  issued  by  m  jnstiei. 
Any  person  so  summoned  shall,  for  a  failure  to  attend  at  the  time  and  place 
named  in  the  summons,  be  deemed  guilty  of  a  contempt,  and  may  b«  punished 
accordingly." 

Final  process,  to  any  part  of  tha  county:  Ante,  Sfi  94,  106. 

Blanks  must  be  filled  In  all  papers  Issued  by  a  justice,  except  salipoBnaaL 
§920.     The  summons,  execution,  and  every  other  paper  made  or  issued 
by  a  justice,  except  a  subpoena,  must  be  issued  without  a  blank  left  to 
be  filled  by  another,  otherwise  it  is  void. 

Legislation  §  920.  Enacted  March  11,  1872  (based  on  Practice  Aet,  |  611). 
substituting  (1)  "must  be  issued"  for  "ahall  be  filed,"  and  (2)  "ia"  for  "ahall 
be"  before  "void." 

Citations.     Cal.   138/647,  649,  650. 

Justices  to  receive  all  moneys  collected  and  pay  same  to  paxUoB. 

§921.  Justices  of  the  peace  must  receive  from  the  sheriff  or  eon- 
stables  of  their  county,  all  moneys  collected  on  any  process  or  order  is- 
sued from  their  courts  respectively,  and  must  pay  the  same,  and  all 
moneys  paid  to  them  in  their  official  capacity,  over  to  the  parties  en- 
titled or  authorized  to  receive  them,  without  delay. 

Legislation  §  921.  1.  Enacted  March  11,  1872  (based  on  Praetiee  Act,  i  681), 
(1)  substituting  (a)  "must"  for  "shall"  in  both  instances,  and  (b)  "from**  for 
"by"  before  "their  courts";  and  (2)  omitting,  after  "delay,"  at  end  of  aectioa, 
the  sentence,  "For  a  violation  of  this  section  they  may  be  removed  from  their 
ofRce,  and  shall  be  deemed  guilty  of  a  misdemeanor."  2.  Amended  by  Code 
Amdts.  1880,  p.  20,  (1)  inserting  "and  must  pay  the  same"  after  "reapoetlToly," 
and  (2)  omitting  "and  must  pay  the  same,"  after  "official  capacity.** 

ClUtiona.     Prac.  Act:   Cal.    (8  633)   25/538. 
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Hi  cage  of  dl8a1>lllt7  of  Justice,  anotber  JuBtlce  may  attend  on  Ids  behalf. 
§922.  In  case  of  the  sickness  or  other  disability  or  necessary  absence 
of  a  justice,  another  justice  of  the  same  county  may,  at  his  request,  at- 
tend in  his  behalf,  and  thereupon  is  vested  with  the  power  and  may  per- 
form all  the  duties  and  issue  all  the  papers  or  process  of  the  absent 
justice.  In  ease  of  a  trial  the  proper  entry  of  the  proceedings  before 
the  attending  justice,  subscribed  by  him,  must  be  made  in  the  docket  of 
the  justice  before  whom  the  summons  was  returnable.  If  the  case  is 
adjourned,  the  justice  before  whom  the  summoni  was  returnable  may 
resume  jurisdiction. 

Legislation  §922.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  i  612. 
vbich  read,  "In  ease  of  the  sickness,  other  disability,  or  necessary  absence  of  a 
Juatiee  on  a  return  of  a  summons,  or  at  the  time  appointed  for  a  trial,  another 
jnatiee  of  the  same  township  or  city  may,  at  his  request,  attend  in  his  behalf, 
and  ahall  thereupon  become  Tested  with  the  power,  for  the  time  being,  of  the 
justice  before  whom  the  summoni  was  returnable.  In  that  case  the  proper 
entry  of  the  proceedings  before  the  attending  Justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  before  whom  the  summons  was  returnable. 
If  the  ease  be  adjourned,  the  justice  before  whom  the  summons  was  returnable, 
may  resume  jurisdiction."  When  f  922  was  enacted  in  1872,  (1)  "or**  was 
added  after  "sickness";  (2)  "thereupon  is"  was  substituted  for  "shall  thereupon 
become,"  (8)  "must"  for  "shall"  before  "be  made,"  and  (4)  "is"  for  "be"  before 
"adjourned."     2.  Amended  by  State.  1909,  p.  828. 

JnstloeB  may  require  security  for  costs. 

§923.  Justices  may  in  all  eases  require  a  deposit  of  money  or  an 
undertaking,  as  security  for  costs  of  court,  before  issuing  a  summons. 

Leglslatlott  |  928.     Enacted  March  11,  1872   (based  on  Praotioe  Act,  I  084), 
omitting  "of  the  peace"  after  "justices." 
Pzepajment  of  fees:  Ante,  I  91. 

Who  entitled  to  costs.    Attorney's  fee. 

§  924.  The  prevailing  party  in  the  justices'  courts  is  entitled  to  costs 
of  the  action,/ and  also  of  any  proceedings  taken  by  him  in  aid  of  an 
execution,  issued  upon  any  judgment  recovered  therein.  In  actions  for 
the  recovery  of  wages  for  labor  performed,  the  court  shall  add,  as  part 
of  the  costs,  in  any  judgment  recovered  by  the  plaintiff,  an  attorney's 
fee  not  exceeding  twenty  per  cent  of  the  amount  recovered. 

IiegLslation  9  924.  1.  Enacted  March  11,  1872,  and  then  read:  "The  pre- 
vailing party  in  justices'  courts  is  entitled  to  costs."  2.  Amended  by  Code 
Amdta.  1878-74,  p.  885,  adding,  at  end  of  section,  "of  the  action  and  also  of 
any  proceedings  taken  by  him  in  aid  of  an  execution,  issued  upon  any  judg- 
meot  recovered  therein."     S.  Amended  by  Btats.  1907,  p.  69. 

CosU:  Ante,  S  898. 

Wbat  provisions  of  code  applicable  to  Justices'  courts. 

§926.  Justices'  courts  being  courts  of  peculiar  and  limited  jurisdic- 
tion only  those  provisions  of  this  code  which  are,  in  their  nature,  appli- 
eable  to  the  organization,  powers,  and  course  of  proceedings  in  justices' 
courts,  or  which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  justices'  courts  and  the  proceedings  therein. 
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LegliUtloii  g926.     Enacted  Mareh  11.  1872. 

OiUtloni.     Cal.  47/188;    74/843;    114/878.     App.  2/531;    8/83. 

Peennar  and  limited  Jnrladictloii:  Ante,  9S  112-114. 

Deposit  in  lien  of  undertaking. 

§926.  In  all  eivU  cases  arising  in  justices'  courts,  wherein  an  under- 
taking is  required  as  prescribed  in  this  code,  the  plaintiff  or  defendsst 
may  deposit  with  said  justice  a  sum  of  monej  in  United  States  gold  coin 
equal  to  the  amount  required  bj  the  said  undertaking,  which  said 
of  money  shall  be  taken  as  security  in  place  of  said  undertaking 

Legislation  •  926.     Added  hy  Code  Amdta.  1877-78,  p.  lOt. 
Ottatiens.     Oal.  147/178,  174;  148/742,  748. 
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TITLE  XH, 
Proceedings  in  Civil  Actions  in  Police  Oonrts. 

i  929.  How  commenced. 

i  980.  Sammoni  mnit  ivsne  on  fllinf  oomplaint. 

{981.  Defendant  may  plead  orally  or  In  writing. 

I  982.  Trial  by  Jury,  when  defendant  It  entitled  to, 

i  988.  Proeeedinga  to  be  oondncted  at  in  Juaticea'  courta. 

How  conmeiicedL 

§929.  Civil  actions  in  police  eonris  are  commenced  bj  filing  a  com* 
plaint,  setting  forth  the  violation  of  the  ordinance  complained  of,  with 
sneh  particulars  of  time,  plaee,  and  manner  of  violation  as  to  enable  the 
defendant  to  understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance  may  be  referred 
to  by  its  title.  The  complaint  must  be  verified  by  the  oath  of  the  party 
complaining,  or  of  his  attorney  or  agent. 

I«Clala*lon  9929.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  1836), 
■nbatituting  (1)  "police  conrta  are"  for  "recorder'a  and  mayor'a  eoorta  ahall 
be,"  and  (2)  "mvar  for  "shall." 

Citations.     Cal.  66/148. 

Jurisdiction  of  police  ebfirt:  See  Pol.  Code,  114426,  4427.  See  also,  post, 
111068,  1085.  1103. 

Provisions  relating  to  poUbe  judges:  See  Pol.  Code,  ||  4424-4482. 

Bmnmons  must  issae  on  filing  complaint. 

§930.  Immediately  after  filing  the  complaint  a  summons  must  be  is- 
sued, directed  to  the  defendant,  and  returnable  either  immediately  or  at 
any  time  designated  therein,  not  exceeding  four  days  from  the  date  of 
its  issuing. 

legislation  t930.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  |  637), 
sabatitating   (1)   "moat"   for  "ahaU"   afUr  "summons,"   and   (2)   "issuing"  for 


Oltstions.     Oal.  66/148. 

Defendant  may  jilead  orally  or  In  writing. 

§9S1«  On  the  return  of  the  summons,  the  defendant  may  answer  the 
complaint.  The  answer  may  be  orfil  or  in  writing,  and  immediately 
thereafter  the  case  must  be  tried,  unless,  for  good  cause  shown,  an  ad- 
journment is  granted. 

I«giSlstion  9  931.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  638, 
which  read:  "On  the  return  of  the  summons  the  defendant  may  plead  to  the 
complaint,  or  he  may  answer  or  deny  the  same.  Such  plea,  answer,  or  denial, 
may  be  oral  or  In  writing,  and  immediately  thereafter  the  caae  shall  be  tried, 
n&lesa  for  good  cause  shown  an  adjournment  be  granted." 

Citations.    Cal.  66/148. 


§932 
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Trial  by  Jnry,  when  defendant  is  entitled  to. 

§  932.  In  all  actions  for  violation  of  an  ordinance,  wbere  tbe  fine,  for- 
feiture, or  penalty  imposed  by  the  ordinance  is  less  than  fifty  dollan, 
the  trial  must  be  by  the  court.  In  actions  where  the  fine,  forfeiture,  or 
penalty  imposed  by  the  ordinance  is  oyer  fifty  dollars,  the  defendant  is 
entitled  to  a  trial  by  jury. 

Legislation  6  932.     Enacted  Mareh  11,  1873   (based  on  Praetioe  Aet.  i  689). 

■ubstituting    (1)    "must"   for  "shsll"   after  "trial,"   and    (2)    "is  entiUed  to  a 

trial  by  jury"   for  "shall  be  entitled,  il  demanded  by  him,  to  a  Jury  ef  mx 

persons." 

ClUtlons.     Cal.  66/148. 

Proceedings  to  be  conducted  as  In  JusticeaP  coortB. 

§  933.  All  proceedings  in  civil  actions  in  police  courts  must,  except  as 
in  this  title  otherwise  provided,  be  conducted  in  the  same  manner  aa  eivil 
actions  in  justices'  courts. 

Legislation  fi  933.  Enacted  March  11,  1673;  based  on  Praetiee  Aet,  1641, 
which  read:  "All  proceedings  in  ciril  actions  in  reeordera'  and  mayora'  eourt^ 
except  as  herein  otherwise  provided,  shall  be  eondueted  in  the  aame  maanar  m 
in  eivil  actions  in  justices'  eourts." 

Citations.     Cal.  61/500;  56/148;  95/880. 

Ciyll  proceedings  In  Justices'  courts:  Ante,  18  883-936. 

DisqnaUflcatlon  of  police  Jnd^.  OalUng  la  of  jnstioe  eC  the  peace:  See  Fat 
Code,  f  4438. 
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TITLE  Xm. 
Appeals  in  Civil  Actions. 

COiapter  T.  Appeals  la  Oenenl.     91  980-959. 

11.  Appeals  to  Supreme  Court.     If  968-971. 

III.  Appeal!  to  Superior  Oourta.     f  |  974-980. 

IV.  Appeals  from  Probate  Courts.     [Repealed.) 
V.  Appeals  to  County  Courtst     [Repealed.] 


CHAPTEB  L 
Appeals  in  General. 

« 

I  986.     Jndfnneiit  and  orders  may  be  reviewed. 

I  937.     Orders  made  out  of  court,  without  notice,  may  be  rsTlewed  by  the  iadgt, 

i  988.     Party  aggrieved  may  appeal.     Names  of  partiea. 

I  939.     Within  what  time  appeal  may  be  taken. 

f  940.     Appeal,  how  taken. 

i  Ml.     Undertaking  or  deposit  on  appeaL 

I  941a.  Appeals.     AltematiTe  method. 

f  941b.  Notice  of  appeal,  what  to  contain. 

i  941e.  EffeeC  of  appeal. 

I  942.     Undertaking  on  appeal  from  a  money  Judgment. 

I  943.     Appeal  from  a  judgment  for  delivery  of  documents. 

I  944.     Appeal  from  a  Judgment  directing  execution  of  a  couTeyance,  sie. 

I  945.     Undertaking  on  appeal  concerning  real  property. 

I  946.     Stay  of  proceedings.     The  security  on  appeal  may  be  limited  in  the  east 

of  an  executor,  ete. 
t  947.     Undertaking  may  be  in  one  instrument  or  several. 
I  948.     Justification  of  sureties  on  undertakings  on  appeaL 
i  949.     Undertakings  in  cases  not  specified. 

i  950.     "What  papers  to  be  used  on  an  appeal  from  the  Judgment. 
f  951.     What    papers    used    on    appeals    from    orders,    except    orders    granting    or 

refusing  new  trials. 
I  952.     What  papers  to  be  used  on  an  appeal  from  an  order  granting  or  refusing 

a  new  trial. 
i  958.     Copies  and  undertakings,  how  certified. 
I  958a.  Preparation  of  papers  on  appeal.     Notice  to  county  clerk. 
S  953b.  Undertaking  to  pay  cost  of  transcript. 
§  953e.  Clerk  to  transmit  the  prepared  record  on  appeaL 
I  954.     When  an  appeal  may  be  dismissed.     When  not. 
I  955.     Effect  of  dismissal. 

I  956.     What  may  be  reviewed  on  appeal  from  Judgment. 
\  957.     Remedial  powers  of  an  appellate  court. 
i  958.     On  judgment  on  appeal,  remittitur  must;  be  certified  to  the  clerk  of  tha 

court  below. 
I  959.     Provisions  of  this  chapter  not  applicable  to  appeals  to  superior  courts. 
Citattoaa  to  chaptM.     Cat.  XOl/199;  114/214;  119/488. 
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Judgment  and  orden  may  be  reviewed. 

§936.  A  judgment  or  order,  in  a  civil  action,  except  when  exprenly 
made  final  by  this  code,  may  be  reviewed  as  prescribed  in  this  title,  asd 
not  otherwise. 

Legislation  §936.  1.  Enacted  March  11,  1872  (bated  on  Pnetioe  let. 
I  888,  as  amended  by  State.  1854,  Redding  ed.  p.  64,  Kerr  ed.  p.  91),  enbatitntiof 
(1)  "code"  for  "act,"  and  (2)  "in"  for  "by"  after  "preecribed."  3.  Amendmeat 
by  State.  1901,  p.  171,  changing  the  number  to  8  984;  nneonstitnilonal :  Set 
note,  9  5i  ante. 

Citations.  Cal.  64/520;  61/194;  68/388;  73/192;  84/9,  488;  90/837;  119/ 
489,  440;  188/108;  140/356.  Prac.  Act:  Oal.  (fi  888)  8/249;  8/801;  39/46J; 
(§838)  8/323,  619;  15/356;  17/514;  25/486,  487,  488,  514,  515;  37/410, 
474;  28/240,  262,  419;  80/184,  221;  82/820,  828;  41/442,  634;  45/109;  47/ 
427,  641;  (|  889)  8/823.  619;  9/210;  28/240,  262;  ((341)  8/619;  38/ 
262;  (S842)  8/619;  45/44;  (I  843)  17/514;  22/362;  28/168;  88/554,  678; 
41/442,  448;  45/44.  90;   ({844)  24/448;  38/297. 

Jndginents  and  orders.    Appeal  from:  Poet,  §  989. 

Orders  made  oat  of  conrt»  without  notice,  may  be  reviewed  by  the  Judge. 
§937.  An  order  made  out  of  court^  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it;  or  may  be  vacated  or  modified  on  notice,  in  the  manner  is 
which  other  motions  are  made. 

LsglslatioB  g  937.  1.  Enacted  March  11,  1873,  in  the  exaet  language  of 
Practice  Act,  |  834.  3.  Amendment  by  Stat8#  1901,  p.  171,  changing  tha  number 
to  I  935;  unconstitntional :   See  note,  8  5.  ante. 

Citations.  Gal.  68/401;  72/271,  272,  278.  375,  376,  553;  145/571,  572: 
150/153.  App.  4/609.  Prao.  Act:  Oal.  (9  334)  9/19;  13/448;  88/800.  891; 
72/278,  276. 

Orders.     Generally:  Poet,  98  1008  et  eeq. 

Party  aggrieved  may  appeaL    Names  of  parties. 

§  938.  Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in  this 
title.  The  party  appealing  is  known  as  the  appellant,  and  the  adverse 
party  as  the  respondent. 

Legislation  §  988.  1.  Enacted  March  11,  1873  (baeed  on  Praetiee  Aet,  |  885). 
substituting  "ie"  for  "shall  be."  3.  Amendment  by  Stats.  1901,  p.  171,  elia&gins 
the  number  to  9  936;  unconstitutional:  See  note,  9  5,  ante. 

Citatioi^s.  Cal.  53/745;  55/311;  56/626;  78/96;  79/249;  88/423,  564.  565; 
88/49;  98/605;  102/260;  117/239;  118/508;  127/452;  189/238;  144/506. 
507,  508;  147/608;  152/255,  574;  158/774.  App.  1/60;  8/337;  7/347.  Prae. 
Act:   Cal.  (9  885)  38/640. 

Death  of  party.     Effect  of:  Ante,  9  885. 

Within  what  time  appeal  may  be  taken. 

§939.    An  appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action,  or  special  proceeding,  com- 
menced in  the  court  in  which  the  same  is  rendered,  within  six  months 
after  the  entry  of  judgment.  But  an  exception  to  the  decision,  or  ver* 
diet,  on  the  ground  that  it  is  not  supported  by  the  evidence,  cannot  be 
reviewed  on  an  appeal  from  the  judgment,  unless  the  appeal  ia  taken 
within  sixty  days  after  the  entry  of  the  judgment; 
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2.  From  a  judgment  rendered  on  appeal  from  an  inferior  eonrt,  within 
ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from  an  order 
granting^  or  dissolving  an  injunction;  from  an  order  refusing  to  grant 
or   dissolve  an  injunction;  from  an  order  appointing  a  receiver;  from 
an  order  dissolving  or  refusing  to  dissolve  an  attachment;  from  an  order 
granting  or  refusing  to  grant  a  change  of  the  place  of  trial;  from  any 
special  order  made  after  final  judgment;  from  an  interlocutory  judgment, 
order,  or  decree  hereafter  made  or  entered  in  any  action  for  divorce  or 
to  redeem  real  or  personal  property  from  a  mortgage  thereof,  or  lien 
thereon,  determining  such  right  to  redeem  and  ordering  an  accounting; 
from  an  interlocutory  judgment  in  actions  for  partition  of  real  prop- 
erty;   and   from   an   order  eonfirming,   changing,   modifying,   or   setting 
aside  the  report,  in  whole  or  in  part,  of  the  referees  in  actions  for  par- 
tition of  real  property  in  the  cases  mentioned  in  section  seven  hundred 
and  sixty-three  of  this  code,  within  sixty  days  after  the  order  or  inter- 
locutory judgment  is  made  and  entered  in  the  minutes  of  the  court,  or 
filed  with  the  clerk. 

Legislation  §939.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  |  886, 
as  amended  by  State.  1865-66,  p.  706,  which  read:  "An  appeal  may  be  taken 
First.  From  a  final  judgment  in  an  action  or  special  proceeding  commenced  in 
the  eonrt  in  which  the  same  is  rendered,  within  one  year  after  the  rendition 
of  the  iudgment.  Second.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  eourt,  within  ninety  days  after  the  rendition  of  such  judgment.  Third. 
From  an  order  granting  or  refusing  a  new  trial;  from  an  order  granting  or  dis- 
solTing  an  injunction;  from  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; from  an  order  dissolying  or  refusing  to  dissolve  an  attachment;  from  any 
special  order  made  after  final  judgment,  and  from  an  interlocutory  judgment 
in  actions  for  partition  of  real  property,  within  sixty  days  after  the  order  or 
interlocutory  judgment  is  made  and  entered  in  the  minutes  of  the  court." 
When  f  939  was  enacted  in  1872,  (1)  in  subd.  1,  (a)  changing  "rendition  of  the" 
to  *'entry  of/'  and  (b)  adding  another  sentence,  beginning  "But  an  exception," 
reading  the  same  as  that  in  the  present  subd.  1,  except  that  it  had  the  word 
■Rendition"  instead  of  "entry";  (2)  in  sabd.  2,  changing  "rendition"  to  "entry"; 
(8)  in  subd.  8,  adding,  (a)  after  "attachment,"  the  words  "from  an  order  grant- 
ing or  refusing  to  grant  a  change  of  the  place  of  trial,"  and  (b)  at  end  of  sub- 
diTision,  "or  filed  with  the  clerk"  (the  end  of  the  section).  2.  Amended  by 
Code  Amdts.  1880,  p.  61,  (1)  in  snbd.  8,  adding,  (a)  after  "real  property,"  the 
words  in  the  present  subdivision,  beginning  "and  from  an  order,"  and  ending 
"sixty-three  of  this  code,"  and  (b)  "(60)"  after  "sixty."  8.  Amended  by  Stats. 
1897,  p.  55,  (1)  in  subd.  1,  changing  "one  year"  to  "six  months";  (2)  in  subd. 
8,  (a)  adding,  after  "dissolve  an  injunction,"  the  words  "from  an  order  appoint- 
ing a  receiver,"  and  (b)  omitting  "and"  before  "from  an  interlocutory,"  "in  the 
provisions"  after  "mentioned,"  and  "(60)"  after  "sixty."  4.  Amended  by  Stats. 
1899,  p.  7,  (1)  in  snbd.  8,  (a)  adding,  after  "final  judgment,"  the  words  "from 
an  interlocutory  judgment,  order,  or  decree  hereafter  made  er  entered  in  any 
action  to  redeem  real  or  personal  property  from  a  mortgage  thereof,  or  lien  thereon, 
determining  such  right  to  redeem  and  ordering  an  accounting."  and  (b)  changing, 
before  "interlocutory."  at  end  of  section,  the  word  "or"  to  "of*  (sic).  6.  Amend- 
ment by  Stats.  1901,  p.  172,  being  a  substitution  of  fi  963.  post,  for  this  section, 
with  amendments,  the  old  fi  963  being  repealed;  unconstitutional:  See  note,  fi  5, 
ftBto.  6.  Amended  by  Stats.  1907.  p.  60,  (1)  in  the  second  sentence  of  subd.  1, 
Code  Civ.  Froo.— 26 
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ehancrlng  'Vendition"  to  "entry";  <2)  in  inbd.  2,  omitting  "an"  before  "ftppaaT; 
(8)  in  subd.  8,  (a)  adding  "for  dirorce  or"  before  **to  redeem  real  and  penonal,'' 
and  (b)  restoring  "of*  to  "or"  before  'interloentorj/'  at  end  of  leetion. 

Citations.  Cal.  49/108;  60/421;  64/611;  66/187;  67/200;  69/204;  7S/19S; 
80/169;  81/215;  84/532,  583;  89/521;  90/827;  108/454;  110/174;  116/72; 
118/484,  485;  119/440;  120/236;  188/248;  187/808,  809,  810.  861,  871; 
188/690,  726;  148/495;  146/325;  148/866,  405;  150/771;  162/179,  266; 
158/180,  756;  (subd.  1)  46/546;  52/628;  58/745;  54/519;  55/45;  60/572; 
61/884;  65/221;  71/802;  72/192;  75/497;  76/354;  77/526;  80/168;  81/88, 
246;  84/488,  531;  87/412;  89/100;  90/5;  99/178;  106/150;  107/52;  111/2. 
635;  118/374;  117/228;  119/159;  122/156;  128/510;  127/528,  540;  128/141; 
129/46,  201;  181/825;  183/108;  140/664;  145/117;  148/496;  152/189,  203. 
846,  774;  (eabd.  8)  51/417;  52/77;  53/26.  682;  57/684;  68/545;  88/238; 
64/611;  65/221,  501;  71/400,  518;  77/611;  91/856;  99/410;  101/584; 
106/145;  110/57;  125/16;  127/419;  129/46;  180/181.  509;  181/279; 
132/325,  841;  183/108,  865;  184/122;  187/56;  189/259;  140/856;  145/147; 
150/768.  App.  2/198.  194,  728;  8/288;  4/708;  7/6,  552;  (tubd.  1)  1/118;  8/ 
878;  (snbd.  8)  2/808;  7/268.  Prae.  Act:  Oal.  ({  886)  6/282;  8/57;  12/281; 
20/142;  24/385.  448;  28/417.  419;  81/208.  209.  867;  88/892;  85/558.  698;  88/ 
887.  424;  41/407;  42/114;  49/128;  54/519;  57/684;  67/204;  84/488;  122/ 
156;  187/809;  (anbd.  1)  42/119;  (subd.  2)  42/119;  (tnbd.  8)  42/118;  48/ 
627;   91/856.     Prao.  Aot:  App.  (§  836)   7/844,  845. 

Effect  of  appeals:  See  post.  8  946. 

As  to  record  on  appeals,  see  post.  S  951. 

Appeal  in  probate  to  be  taken  within  sixty  days:  See  post,  1 1716. 

Time  for  appeal  in  suit  to  determine  beirship:   See  post.  8  1664. 

Appeals  to  supreme  court:  Post.  S  9  963-966.  To  superior  court:  Post,  f|  974- 
980.  Definition  of  Judgment:  Ante.  S  577.  Bxceptions,  need  of:  Ante,  |  646; 
post.  9  956. 

As  to  appeal  from  Judgment  on  controTsrsy  rabmltted  wittLoat  aetton:  Fi«ali 
9  1140. 

Appeal,  how  taken. 

§940.  An  appeal  is  taken  bj  filing  with  the  elerk  of  the  court  in 
which  the  judgment  or  order  appealed  from  is  entered,  a  notice  stating 
the  appeal  from  the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party^  or  his  attorney.  The  order  of  ser- 
vice is  immaterial,  but  the  appeal  is  ineffectual  for  any  purpose,  unless 
within  five  days  after  service  of  the  notice  of  appeal,  an  undertaking 
be  filed,  or  a  deposit  of  money  be  made  with  the  clerk,  as  hereinafter 
provided,  or  the  undertaking  be  waived  by  the  adverse  party  in  writing. 

Legislation  S  940.  1.  Enacted  March  11.  1872;  based  on  Praotioe  Act,  9  887. 
which  read:  "The  appeal  shall  be  made  by  filing  with  the  elerk  of  the  court, 
with  whom  the  judgment  or  order  appealed  from  is  entered,  a  notiee  statiiif 
the  appeal  from  the  same,  or  some  specific  part  thereof,  and  serring  a  oopy  of 
the  notice  upon  the  adverse  party  or  his  attorney."  When  enacted  in  1872, 
9  940  read:  "An  appeal  is  taken  by:  1.  Filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered  or  filed  a  notice 
stating  the  appeal  from  the  same,  or  some  specific  part  thereof;  3.  Filing,  at 
the  same  time,  an  undertaking  on  appeal;  and,  8.  Serring  a  copy  of  the  no- 
tice of  appeal  upon  the  adrerse  party  or  his  attorney/*  2.  Amended  by  Oode 
Amdts.  1873-74,  p.  886.  8.  Amendment  by  State.  1901,  p.  178;  uneonati- 
tutional:    See  note.   9  8,  ante. 
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Ollatioilf;  Ca1.46/6S1;  48/668;  52/826;  64/494;  55/895;  66/120;  60/ 
S81,  282;  62/517;  63/280,  885;  65/222;  67/201;  68/169.  190,  828,  829,  889, 
844,  845;  69/82;  71/296;  72/159,  160;  74/105;  75/540,  548;  79/104.  249; 
80/63;  81/245;  83/187,  564,  565;  87/243;  88/598;  95/442;  99/42.  174,  267; 
103/68;  109/608;  111/480;  112/149,  632;  114/42;  116/494;  122/889;  128/ 
843;  129/158,  190;  130/61,  554;  181/289;  182/198,  253;  183/362,  868; 
134/179,  181,  460;  187/375;  139/77;  141/357,  858;  148/465.  479;  146/575; 
149/175;  152/33,  197.  252;  158/71.  App.  1/269;  3/45,  61,  645;  5/187; 
8/116.  117;  7/6.  7.  Prac.  Act:  Cal.  (j  337)  15/884;  24/97,  98;  25/855;  29/ 
463;  80/183,  184;  88/640;  89/151;  60/282;  62/517;  115/884.  Prao.  Act: 
App.    (S  337)   7/843. 

8ervlc«  of  papars:   Post,   99  1010-1017. 

ITotlce.    Generally:   Post,   99  1010  et  aeq. 

Undertaking  on  appeaL  Beqnlrements  of:  Post,  9  941.  Unneeetsary  when: 
Post,  §9  965,  1058.     Exception  to  lareties,  time  for:   Post.  9  948. 

Exceptions.     Neceieity  for:   Ante,  99  646.  647;  post,  9  956. 

As  to  practice  en  appeals  in  criminal  caasea,  see  Pen.  Code,  99  1237  et  seq. 

Undertaking  or  deposit  on  appeaL 

§941.  The  nndertaking  on  appeal  must  be  in  writing,  and  must  be 
executed  on  the  part  of  the  appellant,  bj  at  least  two  sureties,  to  the 
fifeet  that  the  appellant  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  or  on  a  dismissal  thereof,  not  ez- 
e<:8ding  three  hundred  dollars;  or  that  sum  must  be  deposited  with  the 
elerk  with  whom  the  judgment  or  order  was  entered,  to  abide  the  event 
of  the  appeal. 

Legislation  ff  941.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  9  848 
(New  York  Code,  9  834),  which  read:  "To  render  an  appeal  effectnal  for  any 
purpose,  in  any  case,  a  written  undertaking  shall  be  executed  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  three  hundred  dollars;  or  that  sum  shall  be  deposited  with  the 
clerk,  with  whom  the  judgment  or  order  was  entered,  to  abide  the  event  of 
the  appeal.  Such  undertaking  shall  be  filed,  or  such  deposit  made  with  the 
clerk  within  Ato  days  after  the  notice  of  appeal  is  filed." 

CitaUons.  Cal.  52/628;  54/184,  494;  68/356;  68/884,  885;  64/232,  475; 
67/215;  69/242,  248;  71/296;  72/159,  160;  80/458;  81/228;  89/32,  83; 
94/567;  98/626;  107/195;  109/608;  128/447;  126/458;  129/158,  159,  301; 
132/341;  134/68;  136/674;  187/449;  140/83,  87;  141/357;  143/315;  144/ 
683;  152/255.  App.  1/102,  181,  889;  8/645,  646.  Prac.  Act:  Cal.  (9  848)  7/ 
182;  9/89,  250;  15/884,  886;  24/96;  82/874;  42/278;  61/838;  (9  862)  28/ 
117. 

Undertaking  on  appeal.  Filing,  time  for:  Ante,  9  940,  and  see  post;  9  1054. 
•aHleiODey  of:  Post,  9  954.     Snretles  paying  Judgment:  Post,  9  1059. 

Deposit  with  clerk:  Post,  9  948. 

FUing  new  nndertaking  in  appellate  court:  See  post,  9  954. 

QnaimcaUon  of  snretiei:  Post,  9  1057. 

AppealB.    Alternative  method. 

§941a.  Appeals  from  all  judgments,  orders  or  decrees  of  any  of  the 
superior  courts  of  this  state,  which  may  pursuant  to  law  be  reviewed 
by  the  supreme  court,  or  any  of  the  district  courts  of  appeal  of  this 
state,  may,  in  addition  to  the  other  modes  prescribed  by  law,  be  taken 
pariuant  to  the  provisions  of  the  next  section. 


§  941]i  CODE  OF  CIVIL  PBOCEDUBB.  388 

Legiilfttlon  §941».  Added  by  Stats.  1907,  p.  758;  the  code  tomwiamkmmm 
Mjing  of  this  section  and  of  S§  941b  and  94 lo,  "These  are  entirely  new  provis* 
ions  prescribing  an  alternative  method  ol  taking  appeals  to  the  aapreme  ceint 
or  district  courts  of  appeal.*' 

OiUttons.     App.  7/7. 

Notice  of  appeal,  wbat  to  contain. 

§941b.  Any  person  to  whom  the  right  of  appeal  from  any  judgment, 
order  or  decree  of  the  superior  courts  of  the  state  is  granted,  may  ap- 
peal therefrom  by  filing  with  the  clerk  of  the  court  in  which  the  judg- 
ment, order  or  decree  is  rendered,  a  notice  entitled  in  the  eaase  in 
which  said  judgment,  order  or  decree  was  made,  which  said  notice  ahall 
state  that  the  person  giving  the  same  does  thereby  appeal  to  the  su- 
preme court  or  district  court  of  appeal,  as  the  case  may  be,  from  the 
judgment,  order  or  decree,  or  some  specific  part  thereof;  and  the  said 
notice  must  identify  the  said  judgment,  order  or  decree  or  the  part 
thereof  appealed  from,  with  reasonable  certainty. 

This  notice  may  be  filed  at  any  time  after  the  rendition  of  the  judg- 
ment, order  or  decree,  but  the  same  must  be  filed  within  sixty  days 
after  notice  of  entry  of  said  judgment,  order  or  decree  has  been  served 
upon  the  attorneys  of  record  appearing  in  said  cause  or  proceeding;  pro- 
vided, however,  that  if  no  notice  of  entry  of  judgment  be  given  the 
notice  must,  nevertheless,  be  filed,  under  any  circumstances,  not  Inter 
than  six  months  after  the  entry  of  the  judgment,  order  or  decree. 

This  notice  need  not  be  served  upon  any  of  the  parties  to  the  action 
or  the  proceeding,  or  their  representatives  or  attorneys,  but  when  filed 
within  the  time  herein  specified  it  shall,  without  further  action  on  the 
part  of  the  appellant,  transfer  the  cause  for  decision  and  determination 
to  the  higher  court. 

In  the  event  of  the  death  of  any  person  having  at  his  death  a  right 
of  appeal  the  attorney  of  record  representing  the  decedent  in  the  court 
in  which  the  judgment  was  rendered  may  appeal  therefrom  at  any  time 
before  the  appointment  of  an  executor  or  an  administrator  of  the  estate 
of  the  decedent. 

LeglsUtlon  8  941b.  Added  by  Stats.  1907,  p.  768.  See  LegislaUon  8  MU. 
ante. 

Effect  of  appeal. 

§941c.  Appeals  perfected  pursuant  to  the  provisions  of  the  foregoing 
section,  shall  have  the  same  force  and  effect  as  appeals  taken  pursuant 
to  the  provisions  of  sections  nine  hundred  and  thirty-nine,  nine  hundred 
and  forty  and  nine  hundred  and  forty-one  of  this  code;  provided,  how- 
ever, that  any  question  may  be  reviewed  therein,  which  question  could 
be  reviewed  upon  an  appeal  taken  pursuant  to  the  provisions  of  section 
nine  hundred  and  thirty-nine  of  this  code,  and  Within  sixty  days  of  the 
rendition  of  judgment. 

Legislation  8  941e.  Added  by  Stats.  1907,  p.  764.  Bee  Legislation  8  841a» 
ante. 
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Undertaldng  on  appeal  ftom  a  money  Judgment. 

§  942.     If  the  appeal  be  from  a  judgment  or  order  directing  the  paj- 
ment  of  money,  it  does  not  stay  the  execution  of  the  judgment  or  order 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant, 
by  two  or  more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the  judgment  or 
order  appealed  from  or  any  part  thereof  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  wiU  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment or  order  is  affirmed,  if  affirmed  only  in  part,  and  all  damages  and 
costs  which  may  be  awarded  against  the  appellant  upon  the  appeal,  and 
that  if  the  appellant  does  not  make  such  payment  within  thirty  days 
after  the  filing  of  the  remittitur  from  the  supreme  court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered  on  motion 
of  the  respondent  in  his  favor  against  the  sureties  for  such  amount, 
together  with  the  interest  that  may  be  due  thereon,  and  the  damages 
and  costs  which  may  be  awarded  against  the  appellant  upon  the  appeal. 
If  the  judgment  or  order  appealed  from  be  for  a  greater  amount  than 
two  thousand  dollars,  and  the  sureties  do  not  state  in  their  affidavits 
of  JBstificatlon  accompanying  the  undertaking  that  they  are  each  worth 
the  sum  specified  in  the  undertaking,  the  stipulation  may  be  that  the 
judgment  to  be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are  severally  worth, 
and  judgment  may  be  entered  against  the  sureties  by  the  court  from 
which  the  appeal  is  taken,  pursuant  to  the  stipulations  herein  designated. 
When  the  judgment  or  order  appealed  from  is  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  the  judgment  entered  against  the  sure- 
ties upon  the  undertaking  must  be  made  payable  in  the  same  kind  of 
money  or  currency. 

J^BglMaXion  %  942.  1.  Enaeted  March  11,  1872 ;  based  on  Practice  Act,  f  849 
(K«w  York  Oode,  f  885),  ai  amended  by  State.  1868,  p.  690,  which  read: 
*lf  the  appeal  be  from  a  judgment  or  order  directing  the  payment  of  money, 
it  ahall  not  etay  the  execution  of  the  Judgment  or  order,  nnlesi  a  written  un* 
dertakisg  be  executed  on  the  part  of  the  appellant,  by  two  or  more  aureties, 
stating  their  places  of  residence  and  occupation,  to  the  effect  that  they  are 
boond  in  double  the  amount  named  in  the  judgment  or  order,  that  if  the  judg- 
mant  or  order  appealed  from,  or  any  part  thereof,  be  affirmed,  the  appellant 
shall  pay  the  amount  directed  to  be  paid  by  the  judgment  or  order,  or  the 
part  of  such  amount  as  to  which  the  judgment  or  order  shall  be  affirmed,  if 
afinned  only  in  part,  and  all  damages  and  costs  which  shall  be  awarded  against 
the  appellant  upon  the '  appeal.  When  the  judgment  or  order  appealed  from 
is  made  payable  in  a  specified  kind  of  money  or  currency,  the  undertaking  re- 
q;mred  by  this  section  shall  be  drawn  and  made  payable  in  the  same  kind  of 
money  or  currency  specified  in  such  judgment."  When  |  942  was  enacted  in 
1872,  (1)  "doea"  was  substituted  for  "shall"  before  "not  stay";  (2)  "stating 
their  places  of  residence  and  occupation,"  after  "sureties,"  was  omitted;  (3) 
"or  the  appeal  be  dismissed,"  after  "afllrmed,"  was  added;  (4)  "will"  waa  sub- 
stituted for  "shall"  before  "pay";  (6)  "is"  was  substituted  for  "shall  be"  be- 
fora  "afibmed";    (6)   "may"  waa  substituted  for  "shaU"  before  "be  awarded"; 
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and  (7)  "must"  was  aubstituted  for  "ahall"  before  "be  drawn."  t.  Amended 
by  Code  Amdts.   1878-74,   p.   886. 

ClUUona.  Cal.  52/623;  54/184,  494;  56/158;  57/282,  288;  60/619;  6S/ 
285,  884;  67/199,  220,  581;  69/242,  248;  71/296,  298;  72/159,  160;  74/ 
50;  75/262;  80/458;  81/228;  88/484;  89/33;  90/555;  94/567;  97/854. 
859.  486;  98/443,  444.  445,  627;  99/284;  100/101.  102;  105/414;  107/195; 
110/309;  115/282;  116/460;  118/114;  124/383.  334;  125/854;  127/561; 
129/801,  887;  181/42;  132/128.  841;  187/460;  188/57;  189/148;  140/SS. 
87;  144/688,  746.  App.  1/101,  102;  7/770.  Prac.  Act:  Cal.  (i  849)  7/192;  9/ 
89;  24/96;  40/280. 

Deposit  in  lien  of  nndertaking:  Ante,  |  941 ;  poat,  |  949. 

Qoallflcation  of  inretles:  Post,  |  1057. 

Bpediled  kind  of  money:   Ante.   §  667. 

Stay  where  no  provision  made:  Poat.  §  949. 

Appeal  from  a  Judgment  for  delivery  of  documents. 

§943.  If  the  judgment  or  order  appealed  from  direct  tlie  asslgnmeiit 
or  delivery  of'documentB  or  personal  property,  the  execution  of  the  judg- 
ment or  order  cannot  be  stayed  by  appeal,  unless  the  things  requir^ 
to  be  assigned  or  delivered  be  placed  in  the  custody  of  such  officer  or 
receiver  as  the  court  may  appoint,  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties,  and  in  suek 
amount  as  the  court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court  upon  the  appeaL 
If  the  judgment  or  order  appealed  from  appoint  a  receiver,  the  ezeeo- 
tion  of  the  judgment  or  order  cannot  be  stayed  by  appeal,  unless  a  writ- 
ten undertaking  be  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties,  to  the  effect  that  if  such  judgment  or  order  be  affirmed 
or  the  appeal  dismissed,  the  appellant  will  pay  all  damages  which  the 
respondent  may  sustain  by  reason  of  such  stay,  not  exceeding  an  amount 
to  be  fixed  by  the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered or  order  made,  which  amount  must  be  specified  in  the  undertaking. 
If  the  judgment  or  order  appealed  from  direct  the  sale  of  personal  prop- 
erty upon  the  foreclosure  of  a  mortgage  thereon,  the  execution  of  the 
judgment  or  order  cannot  be  stayed  on  appeal,  unless  an  undertaking 
be  entered  into  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
in  such  amount  as  the  court,  or  the  judge  thereof,  may  direct,  to  the 
effect  that  the  appellant  will,  on  demand,  deliver  the  mortgaged  prop- 
erty to  the  proper  officer  if  the  judgment  be  affirmed,  or  in  default  of 
such  delivery  that  the  appellant  and  sureties  will,  on  demand,  pay  to 
the  proper  officer  the  full  value  of  sueh  property  at  the  date  of  the 
appeal. 

Legislation  9  043.  1.  Enacted  March  11,  1872;  based  on  Praetiee  Aet, 
i  850  (New  York  Code,  |  836).  which  read:  "If  the  judgment  or  order  appealed 
from,  direct  the  assignment  or  delivery  of  documents,  or  personal  property, 
the  execution  of  the  judgment  or  order  shall  not  be  stayed  by  appeal,  unleaa 
the  things  required  to  be  assigned  or  delivered,  be  placed  in  the  eaatody  of 
■uch  officer  or  receiver  aa  the  court  may  appoint;  or  unless  an  acdert«kiAff 
be  entered  into,  on  the  part  of  the  appellant,  with  at  least  two  sareti^s,  and 
in  such  amount  as  the  court  or  the  judge  thereof,  or  county  judge,  may  direet, 
to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate  eourt 
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til*  sppeftL"  When  f  948  wai  •Bfteted  in  1872,  "cannot**  wat  anbitltated  for 
"•hall  not'*  boforo  "bo  aUyod."  2.  Amendod  by  Codo  Amdts.  1880,  p.  0,  (1) 
rabstitntinf  "a"  for  "tho"  before  "jud^  tbereof,*'  and  (2)  omitting  "or  eoonty 
jiidge*'  before  "may  direet."     8.  Amended  by  Suts.  1897,  p.  66. 

CItaftiOBt.  Oal.  62/628;  64/184;  67/681;  69/242.  248;  81/228;  88/206; 
89/38;  90/656;  94/567;  98/443.  445;  116/282;  124/888;  132/841;  188/ 
865;  188/67;  140/88.  87,  888,  884;  144/682,  688.  App.  1/102,  687.  Prae. 
Act:  Gal.   (I860)  24/96. 

SeeelTer:  Ante,  i  664. 

UmlerUWng;  Ante,  I  94U 

Appeal  firom  &  Judgment  directing  execution  of  8  conyeyance,  ete. 

§944.  If  the  jadgment  or  order  appealed  from,  direct  the  execution 
of  a  conveyance  or  other  instrument^  the  execution  of  the  judgment  or 
order  cannot  be  stayed  by  the  appeal  until  the  instrument  is  executed 
and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

X^glaUtloa  8  944.  Enacted  March  11,  1872  (based  on  Practice  Act.  §861), 
nbatitnting  "cannot"  for  "aball  not." 

Oltattons.  Cal.  62/628;  64/184;  67/681;  69/242,  248;  81/228;  89/38; 
00/555;  94/667;  98/444;  116/282;  124/888;  129/887;  182/841;  188/67; 
140/88,    87;    144/688.     App.    1/102. 

UBdertaking  oa  appeal  concerning  real  property. 

§945.  If  the  judgment  or  order  appealed  from,  direct  the  sale  or  de- 
livery of  possession  of  real  property,  the  execution  of  the  same  cannot 
be  stayed,  unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that  during  the  pos- 
session of  such  property  by  the  appellant,  he  will  not  commit,  or  suffer  to 
be  committed,  any  waste  thereon,  and  that  if  the  judgment  be  affirmed, 
or  the  appeal  dismissed,  he  will  pay  the  valne  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  delivery  of  pos- 
session thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  sum 
to  be  fixed  by  the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered or  order  made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sals  of  mortgaged  premises,  and  the  pay- 
ment of  a  deficiency  arising  upon  the  sale,  the  undertaking  must  also 
provide  for  the  payment  of  such  deficiency. 

XieglsUtioa  6  946.  Enacted  March  11.  1872;  based  on  Practice  Act,  §852 
(New  York  (Tode.  §888).  (1)  anbstitating  ''cannot"  for  "shall  not."  (2)  in- 
eerting  "or  tbe  appeal  dismissed"  after  "affirmed."  and  (8)  substituting  "must" 
for  **8haII"  before  "be  specified"  and  before  "also  provide." 

Citations.  Cal.  62/628;  64/184;  64/444;  67/681;  69/242,  248;  71/102, 
108,  296.  299,  800;  77/29;  80/453;  81/228;  84/87,  89;  89/83;  90/555;  91/ 
809;  92/564;  94/667;  95/41,  168;  97/486.  487,  488;  98/444,  445,  627;  99/ 
587;  104/104,  105;  105/414,  415,  416,  418,  419;  107/195.  108;  115/282; 
116/87,  461;  120/688;  124/838.  884;  129/801,  887;  180/619;  132/341;  184/ 
68;  185/661;  188/67;  189/148;  140/88,  87;  144/638;  153/299.  App.  1/102. 
Prae.  Act:  Oal.  (§852)  7/182;  24/96;  25/846,  853,  354;   98/627;    105/416. 

murtgaged  realty.     Sale  or  delivery  of  poaaesiioa  of:  Ante,  §§  726,  744. 

Deposit  vlth  elerk:  Ante,  §  941 ;  post,  §  948. 
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VnderUklng.     How  exocated:   Ante,   S  941. 
Qaallflcatlom  of  saretlei:  Pogt,  S  1067. 
WasU:  Ante,  8S  746,  746. 

Stay  of  proceedings.    The  security  on  appeal  may  be  limited  in  the  ease 

of  an  executor,  etc. 

§946.  Whenever  an  appeal  is  perfected,  as  provided  in  the  preceding 
sections  of  this  chapter,  it  stays  all  further  proceedings  in  the  court  be- 
low upon  the  judgment  or  order  appealed  from,  or  upon  the  matters  em- 
braced therein,  and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but  the  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  action  and  act 
affected  by  the  order  appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required  by  this  chapter, 
when  the  appellant  is  an  executor,  administrator,  trustee,  or  other  per- 
son acting  in  another's  right.  An  appeal  does  not  continue  in  force 
an  attachment,  unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant  by  at  least  two  sureties,  in  double  the  amount  of  the 
debt  claimed  by  him,  that  the  appellant  will  pay  air  costs  and  damages 
which  the  respondent  may  sustain  by  reason  of  the  attachment,  in  case 
the  order  of  the  court  below  be  sustained;  and  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal  be  perfected. 

LogisUtlon  1946.  1.  Enacted  March  11,  1872;  bated  on  PracUea  Aet,  |  869 
(New  York  Code,  fi  889),  as  amended  by  State.  1865-66,  p.  707,  which  read: 
"Whenever  an  appeal  is  perfected  as  prorided  in  the  preeedinf  sections  in  this 
ehapter,  it  shall  stay  all  further  proceedings  in  the  court  below  upon  the  jadf- 
ment  or  order  appealed  from,  or  upon  the  matters  embraced  therein;  and  on 
appeal,  and  filing  an  appeal  bond  on  appeal  from  an  order  discharging  an  at- 
tachment, said  attachment  shall  not  be  dissolved,  but  shall  remain  in  full  form 
until  the  cause  be  disposed  of  on  appeal,  but  the  court  below  may  proceed 
upon  any  other  matter  embraced  in  the  action  and  not  affected  by  the  order 
appealed  from.  And  the  court  below  may,  in  its  discretion,  dispense  with  or 
limit  the  security  required  by  said  sections,  when  the  appellant  Is  an  ezectttor, 
administrator,  trustee,  or  other  person  acting  in  another's  right;  provided,  that 
an  appeal  shall  not  continue  in  force  an  attachment,  unless  an  nndertaktns  be 
executed  and  filed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  ia 
double  the  amount  of  the  debt  claimed  by  him,  that  the  appellant  will  pay  all 
costs  and  damages  which  the  respondent  may  sustain  by  reason  of  the  attach- 
ment, in  case  the  order  of  the  court  below  be  sustained;  and  unless,  also,  no- 
tice of  the  appeal  be  given  within  five  days  after  service  of  the  noliee  of  the 
entry  of  the  order  appealed  from,  and  such  appeal  be  perfected,  and  the  under- 
taking in  this  section  mentioned  be  filed  within  five  days  thereafter/*  When 
enacted  in  1872,  8  946  read  as  at  present,  except  for  the  amendments  of  1878- 
74.  2.  Amended  by  Code  Amdts.  1878-74,  p.  387,  (1)  inserting  **and  rslsases 
from  levy  property  which  has  been  levied  upon  under  ezeoution  issued  vpoa 
such  Judgment";  (2)  omitting  (a)  "from  an  order  dissolving  an  attachmant" 
after  "an  appeal";  and  (b)  "and"  before  "such  appeal"  at  end  of  ssctlon.  8. 
Bepeal  by  Stats.  1001,  p.  173;  unconstitutional:  See  note,  9  6,  ante. 

Citations.  Cal.  47/585;  49/74;  52/77;  54/494;  60/626;  68/610;  65/888; 
67/877,  378;  70/294;  72/198.  573;  80/68,  892;  81/228;  84/9,  860,  881; 
87/244;  88/481;  90/81;  93/575;  94/567;  99/501,  512,  516;  101/584;  108/ 
657;    107/539;    108/450;     110/403;     114/214;    115/88;     116/498,    494;    180/ 
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083:     126/187;     133/341;    188/113,    247;    187/878,    404,    496;     150/8.     App. 
1/106;  8/209,  210,  211.     Prac.  Act:  Cal.  (S  358)   25/855. 

Undertafcixig  may  be  In  one  Instnunent  or  BeveraL 

§947.  The  undertakings  prescribed  by  sections  nine  hundred  and 
forty-one,  nine  hundred  and  forty-two,  nine  hundred  and  forty-three, 
and  nine  hundred  and  forty-five,  may  be  in  one  instrument  or  several, 
at  the  option  of  the  appellant. 

Iieglslatlon  §947.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  854 
(New  York  Code,  9  340),  which  read:  "The  undertaking  prescribed  by  sections 
848,  849,  850,  and  852,  may  be  In  one  instrument,  or  several,  at  the  option  of 
the  appellant." 

Citatlona.     Prae.  Act:  Cal.  (I  854)  25/355. 

Jvstifif^tlon  of  sureties  on  iindertakingB  on  appeal. 

§948.  The  adverse  party  may  except  to  the  sufficiency  of  the  sure- 
ties to  any  of  the  undertakings  mentioned  in  sections  nine  hundred  and 
forty-one,  nine  hundred  and  forty-two,  nine  hundred  and  forty-three, 
and  nine  hundred  and  forty-five,  at  any  time  within  thirty  days  aftei 
notice  of  the  filing  of  such  undertaking;  and  unless  they  or  other  sure- 
ties, within  twenty  days  after  the  appellant  has  been  served  with  no- 
tice of  such  exception,  justify  before  a  judge  of  the  court  below,  upon 
five  days'  notice  to  the  respondent  of  the  time  and  place  of  justifica- 
tion, execution  of  the  judgment,  order,  or  decree  appealed  from  is  no 
longer  stayed;  and  in  all  cases  where  an  undertaking  is  required  on  ap- 
peal by  the  provisions  of  this  title,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred  dollars  in 
addition,  shall  be  equivalent  to  filing  the  undertaking;  and  in  all  casei 
the  undertaking  or  deposit  may  be  waived  by  the  written  consent  of 
the  respondent. 

IieglsUtlon  9  948.  1.  Enacted  Maroh  11,  1872;  based  on  Practice  Aqt,  f  855 
(New  York  Code,  9  341),  as  amended  by  Stats.  1865-66,  p.  708,  which  read: 
"An  undertaking  on  appeal  shall  be  of  no  effect  unless  it  be  accompanied  by 
the  affidaTit  of  the  sureties  that  they  are  each  worth  the  amount  specified 
therein  OTor  and  aboTO  all  their  just  debts  and  liabilities  exclusive  of  property 
exempt  from  ezecntion,  except  where  the  Judgment  exceeds  three  thousand  dol- 
lars and  the  undertaking  ia  executed  by  more  than  two  sureties;  they  may  state 
In  their  affidaTit  that  they  are  severally  worth  amounts  less  than  that  expressed 
In  the  undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two  sufficient 
svretiea.  The  adverse  party,  however,  may  except  to  the  siifriciency  of  the 
•nretiea  to  the  undertaking  or  undertakinga  mentioned  in  sections  three  hun- 
dred and  forty-nine,  three  hundred  and  fifty,  three  hundred  and  fifty-one,  and 
three  hundred  and  fifty-two,  at  any  time  within  thirty  days  after  the  filing  of 
■neh  undertaking;  and  unless  they  or  other  sureties,  within  twenty  days  after 
tha  appellant  or  appellants  shall  have  been  served  with  notice  of  such  excep- 
tion, justify  before  a  judge  of  the  court  below,  a  county  jud^e,  or  county  clerk, 
upon  five  days  notice  to  the  appellant,  execution  of  the  judcrmont  or  decree  ap- 
pealed from  shall  be  no  longer  stayed;  and  in  all  cases  where  an  undertaking 
Is  re<piired  on  appeal  by  the  provisions  of  this  act  a  deposit  in  the  court  below 
of   the   amount   of   the   judgment   appealed    from,    and    three   hundred    dollars   in  / 

addition,  ihsU  bf  equivalent  %o  filing  the  undertaking,  and  in  all  cases  the  u^« 
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derUking  or  deposit  may  be  waWed  by  the  written  consent  of  the  respondeat.'* 
When  enacted  in  1872,  S  ))48  read  aa  now,  except  for  the  amendments  of  1873~ 
74,  1880.  and  1905.  2.  Amended  by  Code  Amdta.  1878-74,  p.  888.  (1)  •mil- 
ting "undertaking  or"  before  "undertakings":  (2)  substituting  "respondeat  of 
the  time  and  place  of  justification"  for  "appellant";  (8)  inserting  "order"  after 
"judgment."  8.  Amended  by  Code  Amdts.  1880,  p.  6,  (1)  inserting  ^'may  oT* 
before  "the  undertakings  mentioned,'*  (2)  omitting  "a  county  judge"  aftsr  **e(mrt 
below,"  and  (8)  substituting  "shall  be"  for  "is"  before  "«qniTal«at.'*  4. 
Amendment  by  Stats.  1901,  p.  178;  unconstitutional:  See  note,  |  5,  ant*.  5. 
Amended  by  Stats.  1905,  p.  155,  (1)  inserting  "notice  of*  before  "ths  filing" 
and  (2)  omitting  "or  county  clerk"  after  "court  below." 

OitoUons.  Cal.  52/449;  64/494;  60/282;  65/228;  68/846,'  947;  81/228; 
95/419;  97/354,  859;  99/501;  109/605;  110/408;  115/620;  180/620;  185/ 
661.     Prae.  Act:   Cal.  (|  855)   18/669;  24/96;  82/875. 

Justlflcatlon  of  sureties:  Ante,  |  495. 

Undertakings  in  cases  not  specified. 

§949.  In  cases  not  provided  for  in  sections  nine  hundred  and  fortj- 
two,  nine  hundred  and  fortj-three,  nine  hundred  and  forty-four,  and 
nine  hundred  and  forty-five,  the  perfecting  of  an  appeal  by  giving  the 
undertaking  or  making  the  deposit  mentioned  in  section  nine  hundred 
and  forty-one,  stays  proceedings  in  the  court  below  upon  the  judgment 
or  order  appealed  from,  except  where  it  directs  the  sale  of  perishable 
property;  in  which  case  the  court  below  may  order  the  property  to  be 
sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judgment  of 
the  appellate  court;  and  except,  also,  where  it  adjudges  the  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  holding  a  public 
office,  civil  or  military,  within  this  state,  and  except,  also,  where  the 
order  grants,  or  refuses  to  grant,  a  change  of  the  place  of  trial  of  an 
action;  and  except  also  where  it  orders  a  corporation  or  its  officers  or 
agents,  or  any  of  them,  to  give  to  a  person  adjudged  to  be  a  director, 
stockholder  or  member  of  such  corporation  a  reasonable  opportunity  to 
inspect  or  take  copies  of  such  books,  papers  or  documents  of  the  cor- 
poration as  the  court  finds  that  such  director,  stockholder  or  member  is 
entitled  by  law  to  inspect  or  copy. 

Leglslatioa  §949.  1.*  Enacted  March  11,  1872;  based  on  Praetiee  Aet,  |  856 
(New  York  Code,  8  842),  which  read:  "In  oases  not  proTided  for  in  seetions 
849,  850,  851,  and  852,  the  perfecting  of  an  appeal,  by  giving  the  undertaking. 
and  the  justification  of  the  sureties  thereon,  if  required,  or  making  the  deposit 
mentioned  in  section  848,  shall  stay  proceedings  in  the  eourt  below  apon  the 
Judgment  or  order  appealed  from;  except  that  where  it  directs  the  sals  of  per> 
ishable  property,  the  court  below  may  order  the  property  to  be  sold,  and  the 
proceeds  thereof  to  be  deposited,  to  abide  the  Judgment  of  the  appellate  eourt." 
When  enacted  in  1872,  f  949  read  as  at  present,  except  that  it  did  not  eontaia  the 
last  two  exceptions.  2.  Amended  by  Code  Amdts.  1878-74,  p.  408,  adding  the 
second  exception.     8.  Amended  by  Stats.  1905,  p.  22,  adding  the  last  exeaptSon. 

CltaUons.  Cal.  52/623;  63/45;  64/282;  67/581;  69/242,  248;  70/6a«. 
687;  78/487;  81/68;  84/381;  89/33;  94/567;  98/306,  444;  111/111;  115/ 
282,  288;  119/636;  123/446;  124/833;  125/528,  529;  129/301;  131/684; 
182/341;  138/18,  57,  246;  140/83,  86,  87;  143/315;  144/633.  App.  1/102, 
108.     Prac.  Act:   Cal.  (5  356)    7/132;    19/119;   63/45. 

Appeal  in  condemnation  proceedings  is  not  a  stay  whea:   See  post,  f  1257. 
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WltBt  papera  to  be  used  on  an  appeal  from  the  judgment. 

§050.  On  an  appeal  from  a  final  judgment,  the  appellant  must  fur- 
nish the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment-roll, 
and  of  any  bill  of  exceptions  or  statement  in  the  case  upon  which  the 
appellant  relies.  Any  statement  used  on  motion  for  a  new  trial  or 
settled  after  decision  of  such  motion  when  the  motion  is  made  upon  the 
minutes  of  the  court,  as  provided  in  section  six  hundred  and  sixty-one, 
or  any  bill  of  exceptions  settled,  as  provided  in  sections  six  hundred 
and  forty-nine  or  six  hundred  and  fifty,  or  used  on  motion  for  a  new 
trial,  may  be  used  on  appeal  from  a  nnal  judgment  equally  as  upon 
app^   from  the  order  granting  or  refusing  the  new  trial. 

LesUIattoii  §  950.  1.  Enacted  Mftreh  11,  1872 ;  based  on  Praetiee  Act,  I  840, 
••  amended  by  State.  1868-64,  p.  247,  which  read:  "On  an  appeal  from  a 
final  judgment,  the  appellant  ahall  fnmiah  the  court  with  a  tranaeript  of  the 
aotiee  of  appeal,  the  pleadings,  or  amended  pleadings,  as  the  ease  may  be,  which 
form  the  issues  tried  in  the  case,  the  judgment,  and  such  other  parts  of  the 
judgment-roll,  and  no  more,  as  are  necessary  to  present  or  explain  the  points 
relied  on,  and  the  statement,  if  there  be  one,  certified  by  the  attorneys  of  the 
parties  to  the  appeal,  or  by  the  clerk,  to  be  correct.  On  appeal  from  a  judg- 
ment rendered  on  an  appeal,  or  from  an  order,  the  appellant  shall  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  the  judgment  or  order  appealed 
from,  and  a  copy  of  the  papers  used  on  the  hearing  in  the  court  below,  such 
copies  to  be  certified  in  like  manner  to  be  correct.  If  any  written  opinion  be 
placed  on  file  in  rendering  the  judgment  or  making  the  order  in  the  court  below, 
a  copy  shall  be  furnished.  If  the  appellant  fail  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed."  When  enacted  in  1872,  1 950  read:  "On  an 
appeal  from  a  final  judgment,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  the  pleadings,  or  amended  pleadings,  which  form  the 
iasaes  tried  In  the  case,  the  judgment,  bills  of  exception,  and  such  other  parts 
of  the  judgment-roll,  and  no  more,  as  are  necessary  to  present  or  explain  the 
pointa  relied  on."  2.  Amended  by  Code  Amdts.  1878-74,  p.  388.  8.  Amend- 
ment by  Stats.  1901,  p.  173;  unconstitutional:    See  note,   fi  5,  ante. 

Citations.  Cal.  47/005.  641;  51/111;  53/288;  54/212,  236;  60/279;  01/ 
105;  64/594;  08/338,  889,  309;  78/000;  77/298;  81/399,  038.  039;  83/160, 
622;  89/09;  97/182;  98/107,  109;  99/178,  051;  107/143;  120/041;  121/ 
235;  122/2,  481;  125/10;  128/138,  189,  140;  132/198;  138/588;  138/003, 
606;  141/152,  154;  150/771.  App.  2/28;  8/878;  7/711.  Prac.  Act:  Cal. 
(1346)  10/214;  14/158;  15/820;  25/512,  584;  28/59,  805,  050;  29/013;  84/ 
84;  77/299;  128/188. 

Jmdgment-roll:  Ante,  9  070. 

Judgment.     Wbat  orders  reviewable:   Post,   §  950. 

Transcript.     Authentication  of:  Post,  t  958.     Contents:  Post,  |8  951,  952. 

What  papen  used  on  appeals  from  oxden,  except  orders  granting  or  re- 
fusing new  trials. 

§051.  On  appeal  from  a  judgment  rendered  on  an  appeal,  or  from 
an  order,  exeept  an  order  granting  or  refusing  a  new  trial,  the  appel- 
lant must  furnish  the  court  with  a  eopy  of  the  notice  of  appeal,  of  the 
judgment  or  order  appealed  from,  and  of  papers  used  on  the  hearing 
in  the  court  below. 

I«egialation  8  951.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  846, 
aa    amended    by    Stats.    1808-04,    p.    247.     See    Legislation    1 950,    ante.    2. 
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Amended  by  Code  AmdU.  1878-74,  p.  889,  (1)  iniertinff  "of*  befora  "tko  fnM^ 
ment,"  and  (2)  eubstituting  "papers  used  on  the  hearing  in  the  eonrt  lialiiw*" 
lor  "the  bill  of  ezceptiona  relating  thereto." 

CiUtioiifl.  Cal.  47/167;  54/236;  56/136,  174;  68/617;  61/195:  e8/2S8; 
68/338;  69/72;  70/73;  75/626;  77/298;  79/50;  80/476;  81/609;^ 100/612; 
109/120;  114/62;  119/883;  128/76;  182/198;  188/198,  868;  187/428:  142/ 
167.     App.  2/517. 

Wb&t  i»per8  to  he.  used  on  an  appeal  from  an  order  granting  or  rsfnslng 

a  new  trial. 

§952.  On  an  appeal  from  an  order  granting  or  refoaing  a  new  trial, 
the  appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal, 
of  the  order  appealed  from,  and  of  the  papers  designated  in  section  six 
hundred  and  sixty-one  of  this  code. 

Lsglilation  9  962.  1.  Enacted  Hareh  11,  1872,  and  then  read:  "On  an  ap- 
peal from  an  order  granting  or  refniing  a  new  trial,  the  appellant  mvat  fnr> 
nieh  the  eonrt  with  a  copy  of  the  notice  of  motion  for  new  trial,  and  of  appeal, 
and  of  the  itatement  provided  for  in  eection  661,  and  of  all  the  pleadinga,  papcra, 
billa  of  exeeption,  and  affidavit!  referred  to  and  made  part  of  aueh  atateaeai.** 
2.  Amended  by  Code  Amdte.  1878-74,  p.  839.  8.  Amendment  by  Btata.  lOOl,  p.  j 
174;  nneonatitntional :    See  note,  S  5,  ante. 

OlUtloni.  Oal.  54/286,  547;  66/407;  68/28;  69/78;  77/298;  78/385;  79/ 
123;  88/149;  92/64;  120/286;  128/46;  182/198;  144/280;  150/260.  AffpL 
2/28;  4/431. 

Papers  on  appeal.     Generallj:  Ante,  |i    950,  951. 

Copies  and  nndertaklnga,  bow  certified. 

§  953.  The  copies  provided  for  in  the  last  three  sectlona  must  bo  eer- 
tified  to  be  correct  by  the  clerk  or  the  attorneys,  and  must  be  accom- 
panied with  a  certificate  of  the  clerk  or  attorneys  that  an  undertaking 
on  appeal,  in  due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking. 

X<egislatlon  §  958.  1.  Enacted  March  11,  1872;  baaed  on  Praotiee  Aet,  |  S46. 
at  amended  by  State.  1863-64,  p.  247.  See  Legislation  S  950,  ante.  2. 
Amended  by  Code  Amdti.  1878-74,  p.  889,  (1)  Inserting  "or  attorneys**  after 
"certificate  of  the  elerlc,"  and  (2)  inserting,  at  end  of  section,  "or  a  atipnla- 
tion  of  the  parties  waiting  an  undertaking." 

Cltationi.  Cal.  52/644;  54/276,  277;  57/140,  141;  77/298;  83/187;  109/ 
606.  607;  111/552;  120/237;  128/46;  132/198;  186/675;  144/688.  App. 
2/28;  6/115. 

Preparation  of  papers  on  appeaL    Notice  to  connty  dark. 

§953a.  Any  person  desiring  to  appeal  from  any  judgment,  order  or 
decree  of  the  superior  court  to  the  supreme  court  or  any  of  the  district 
courts  of  appeal,  may,  in  lieu  of  preparing  and  settling  a  bill  of  excep- 
tions pursuant  to  the  provisions  of  section  six  hundred  and  fifty  of  this 
code,  file  with  the  clerk  of  the  court  from  whose  judgment,  order  or 
decree  said  appeal  is  taken,  or  to  be  taken,  a  notice  stating  tnat  he  de- 
sires or  intends  to  appeal,  or  has  appealed  therefrom,  and  requesting 
that  a  transcript  of  the  testimony  offered  or  taken,  evidence  offered  or 
received,  and  all  rulings,  instructions,  acts  or  statements  of  the  eourt, 
also  all  objections  or  exceptions  of  counsel,  and  all  mattert  to  which 
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the  same  relate,  be  made  up  and  prepared.  Said  notice  must  be  filed 
within  ten  days  after  notice  of  entry  of  the  judgment,  order  or  decree. 
Upon  reeeiying  said  notice,  it  shall  be  the  duty  of  the  court  to  require 
the  fltenographie  reporter  thereof  to  transcribe  fully  and  completely  the 
phonographic  report  of  the  trial.  The  stenographic  reporter  shall,  within 
twenty  days  after  said  notice  has  been  filed  with  the  clerk,  prepare  a 
transcript  of  the  phonographic  report  of  the  trial  including  therein 
copies  of  all  writings  offered  or  received  in  evidence  and  all  other  mat- 
ters and  things  required  by  the  notice  above  referred  to  lo  be  therein 
contained,  and  shall  file  the  same  with  the  clerk  of  said  court.  Upon 
the  same  being  filed,  it  shall  be  the  duty  of  the  clerk  forthwith  to  give 
the  attorneys  appearing  in  said  cause  notice  that  said  transcript  has 
been  filed,  and  that  within  five  days  after  the  receipt  of  said  notice 
the  same  will  be  presented  to  the  judge  for  approval.  At  the  time  spe- 
cified in  the  notice  of  the  clerk  to  the  attorneys  said  transcript  shall  be 
presented  to  the  judge  for  his  approval,  and  the  judge  shall  examine 
the  same  and  see  that  the  same  is  a  full,  true  and  fair  transcript  of  the 
proceedings  had  at  the  trial,  the  testimony  offered  or  taken,  evidence 
offered  or  received,  instructions,  acts  or  statements  of  the  court,  also 
all  objections  and  exceptions  of  counsel  and  matters  to  which  the  same 
relate.  The  judge  shall  thereupon  certify  to  the  truth  and  correctness 
of  said  transcript  and  the  same  shall,  when  so  settled  and  allowed,  be 
and  become  a  portion  of  the  judgment-roll  and  may  be  considered  on 
appeal  in  lieu  of  the  bill  of  exceptions  now  provided  for  by  law. 

If  the  judgment,  order  or  decree  appealed  from  be  not  included  in  a 
judgment-roll,  the  party  desiring  to  appeal  shall  on  the  filing  of  said 
notice  specify  therein  such  of  the  pleadings,  papers,  records  and  files 
in  said  cause  as  he  desires  to  have  incorporated  in  said  transcript  in 
addition  to  the  matters  hereinbefore  required  and  the  same  shall  be  in- 
doded. 

The  respondents  on  said  appeal  may  at  the  time  said  transcript  is  pre- 
sented for  settlement  and  allowance,  require  the  insertion  therein  of 
such  other  papers,  files,  documents,  records  and  proceedings  of  said 
canse  as  they  then  desire  to  have  incorporated  therein,  and  the  said 
papers,  files,  documents,  records  and  proceedings  shall  when  so  incor- 
porated be  deemed  fully  authentic  for  use  on  said  appeal.  The  parties 
may  by  stipulation  omit  any  matters  from  said  record  which  they  desire 
to  so  omit. 

laeglalstlon  §95Sa.  Added  b'y  SUU.  1907,  p.  750;  th«  code  commissioner 
UAjing  of  thie  eaetion  and  of  19  9681)  and  953e,  "These  three  section!  provide 
for  a  new  and  altematiT*  method  for  the  preps  ration  of  records  to  be  used 
OB  appeals  from  Judgments,  orders  or  decrees  of  the  superior  oourt  to  the  su- 
preoia  eonrt  or  distriet  eonrts  of  appeal." 

Undertaking  to  pay  cost  of  tranBcrlpt. 

§963b.  At  the  time  the  said  notice  provided  for  in  the  last  section 
is  filed  with  the  clerk  of  the  court,  the  appellant,  or  person  intending 
to  appeal,  shall  file  an  undertaking  in  an  amount  to  be  fixed  by  the 
clerk,  with  two  good  and  sufficient  sureties,  by  which  the  party  giving 
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said  notice  sliall  undertake  and  agree  to  pay  to  tbe  clerk  the    coat  of 
preparing  said  transcript. 

LegisUtion  t963b.     Added  by  State.   1907,  p.  751.     See  LefiiUtlon    %  9SU, 

ante. 

Clerk  to  transmit  the  prepared  record  on  appeal. 

§953c.  Where,  on  appeals  taken  from  judgments,  orders  or  decreet 
of  the  superior  court  to  the  supreme  court  or  district  courts  of  appeal 
the  appellant  elects  to  avail  himself  of  the  proyisions  of  the  three  pre- 
ceding sections,  it  shall  be  the  duty  of  the  clerk  of  the  court  from 
which  the  appeal  is  taken,  within  ten  days  after  the  preparation  of  the 
record,  to  transmit  to  the  clerk  of  the  court  to  which  the  appeal  is 
taken,  the  record  prepared  in  accordance  with  the  provisions  of  the  two 
preceding  sections.  Said  record  shall  be  filed  with  the  clerk  of  the 
court  to  which  the  appeal  is  taken  and  no  transcript  thereof  need  be 
printed.  In  filing  briefs  on  said  appeal  the  parties  must,  however,  print 
in  their  briefs,  or  in  a  supplement  appended  thereto,  such  portions  of 
the  record  as  they  desire  to  call  to  the  attention  of  the  court. 

LeglslAUon  1 963c.     Added  hj  Btets.   1907,  p.  761.     B—  Legitiation    §  9S9k 
ante. 

When  an  appeal  may  be  dlsmiSBed.    When  not 

§964.  If  the  appellant  fails  to  furnish  the  requisite  papers,  the  ap- 
peal may  be  dismissed;  but  no  appeal  can  be  dismissed  for  insuiBcieney 
of  the  undertaking,  if  a  good  and  sufficient  undertaking,  approved  by 
a  justice  of  the  supreme  court  be  filed  in  the  supreme  court,  or  (where 
the  appeal  is  pending  before  a  district  court  of  appeal  either  by  direct 
appeal  thereto  or  by  transfer  thereto  by  the  supreme  court)  if  a  good 
and  sufficient  undertaking,  approved  by  a  justice  of  said  district  court 
of  appeal,  be  filed  in  said  district  court,  before  the  hearing  upon  mo- 
tion to  dismiss  the  appeal.  When  it  is  made  to  appear  to  the  satisfac- 
tion of  the  court  or  a  judge  thereof,  from  which  the  appeal  was  taken, 
that  a  surety  or  sureties  upon  an  appeal  bond  from  any  cause  has  or 
have  become  insufficient,  and  the  bond  or  undertaking  inadequate  as 
security  for  the  payment  of  the  judgment  appealed  from,  or  that  the 
bond  has  been  lost  or  destroyed,  the  last-named  court,  or  a  judge  thereof, 
may  order  the  giving  of  a  new  bond  with  sufficient  sureties,  as  a  con- 
dition to  the  maintenance  of  the  appeal.  The  said  bond  or  undertaking 
shall  be  approved  by  the  last-named  court,  or  a  judge  thereof;  and  in 
case  said  sureties  fail  to  justify  before  said  last-named  court,  or  a  jndge 
thereof,  or  fail  to  comply  with  the  order  to  appear  and  justify,  execu- 
tion may  issue  upon  the  judgment  as  if  no  undertaking  to  stay  execu- 
tion had  been  given. 

Leglflation  9  964.  1.  Enacted  March  11,  1872;  based  on  Praetiea  Aet,  |  846, 
as  amended  by  Stats.  1863-64,  p.  247.  See  Legislation  |  950,  ante.  When  an- 
acted  in  1872,  |  954  read:  "If  the  appellant  fails  te  famish  tbe  requisite  papara, 
the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed  for  insaffleiaacy 
of  the  undertaking  thereon,  if  a  good  and  sufficient  undertaking,  approved  by  a 
justice  of  the  supreme  court,  be  filed  in  the  supreme  oourt  before  the  haarUic 
upon  motion  to  dismiss  the  appeal."     2.  Amended  by  State.  1896,  p.  69,  to  reed 
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aa  at  prea«nt,  except  for  the  amendments  of  1906  and  1907.  8.  Amended  bj 
State.  1906,  p.  52,  inserting  "or  thai  the  bond  has  been  lost  or  destroyed."  4. 
Amended  by  SUts.  1907,  p.  579,  (1)  omitting  "thereon"  after  "insufficiency  of 
tha  undertaking,"  and  (2)  inserting,  after  "filed  in  the  supreme  court,"  the  words 
"or  (where  the  appeal  is  pending  before  a  district  court  of  appeal  either  by  di- 
vaet  appeal  thereto  or  by  transfer  thereto  by  the  supreme  court)  if  a  good  and 
aoiBcieBt  undertaking,  approyed  by  a  justice  of  said  district  court  of  appeal,  be 
filed  in  said  district  court";  the  code  commissioner  saying  of  the  amendments, 
** Amend  the  section  so  as  to  extend  the  power  with  respect  to  the  acceptance  of 
bonda  to  district  courts  of  appeal." 

Citations.  Cal.  52/449;  64/621;  71/626;  72/160;  77/88;  78/104;  81/245, 
246;  89/69,  165;  96/183;  100/836;  107/148;  109/603,  605;  110/408;  114/ 
61;  119/848,  849;  126/458,  466;  128/671;  129/158,  159;  186/620;  147/ 
141;   151/560;  152/486.     App.  8/648. 

Sff ect   of  Hianiigiial, 

§966.  The  dismissal  of  an  appeal  is  in  effect  an  affirmance  of  the 
judgment  or  order  appealed  from,  unless  the  dismissal  is  expressly  made 
without  prejudice  to  another  appeal. 

Iiagialation  8  965.     Enacted  March  11,  1872. 

ClUUona.     Cal.   54/521;   80/171;    97/258;    128/576.     App.   6/681. 

Wlutt  may  be  reviefwed  on  appeal  ftom  Jndgmentw 

§956.  Upon  an  appeal  from  a  judgment  the  court  maj  reyiew  the 
Terdiet  or  decision,  and  any  intermediate  order  or  decision  excepted  to, 
which  involves  the  merits  or  necessarily  affects  flie  judgment,  except  a 
deeiaion  or  order  from  which  an  appeal  might  have  been  taken. 

I^egislation  8  966.  1.  Enacted  March  11,  1872,  and  then  read:  "Upon  an 
appeal  from  a  judgment,  the  court  may  review  the  Terdiet  or  decision,  if  excepted 
to,  or  any  intermediate  order,  if  excepted  to,  which  involvet  the  merits  or  necee- 
aarily  affecti  the  judgment."  2.  Amended  hy  Code  Amdts.  1875-76,  p.  92.  8. 
Amendment  hy  Stats.  1901,  p.   174;   unconstitutional:   See  note,   f  5,   ante. 

Citations.  Cal.  61/111;  68/550;  54/546;  56/11;  61/195;  64/623;  67/200, 
205,  273,  410;  68/888,  839;  69/632;  70/607;  76/802;  77/105;  84/531,  532; 
99/410;  116/72;  180/509;  181/612;  134/243;  135/132;  137/244;  140/486; 
145/569;  148/236.  App.  2/408.  Prac.  Act:  Cal.  (§845)  84/301;  85/859; 
67/410;  91/619. 

Remedial  powers  of  an  appellate  court. 

§  957.  When  the  judgment  or  order  is  reversed  or  modified,  the  appel- 
late court  may  make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order,  so  far  as  su<:h  restitution  is  con- 
sistent with  protection  of  a  purchaser  of  property  at  a  sale  ordered  by 
the  judgment,  or  had  under  process  issued  upon  the  judgment,  on  the 
appeal  from  which  the  proceedings  were  not  stayed;  and  for  relief  in 
such  eases  the  appellant  may  have  his  action  against  the  respondent 
enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the  property, 
after  deducting  therefrom  the  expenses  of  the  sale.  When  it  appears 
to  the  appellate  court  that  the  appeal  was  made  for  delay,  it  may  add 
to  the  costs  such  damages  as  may  be  just. 

IiaglSlatiOB  §957.  1.  Enacted  March  11,  1872,  and  then  read:  "When  the 
judgment  or  order  if  rcTersed  or  modified,   the  appellate  court  ma>   Jiake  coaa- 
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p1«t6  restitution  of  all  property  and  rights  lost  1>7  the  erroneons  Judgment  or 
order;  and  when  it  appears  to  the  appellate  court  that  the  appeal  was  made  for 
delay,  it  may  add  to  the  costs  such  damages  as  may  be  Just/'  2.  Amended 
by  Code  Amdts.  1873-74,  p.  840. 

OltaUons.  Cal.  64/59;  79/264,  608;  80/610;  91/619;  95/222.  228;  97/ 
489;  105/273;  106/172;  120/24;  124/17;  125/89;  128/577;  129/577;  ISl/ 
646;   137/337,  338,  578.  684;    139/304,  805;   143/109,  113,  114. 

Judgment  reversed:  Post,  §  966. 

Costs  on  appeaL  Generally:  Post,  S  1084.  Costs  below,  etc.:  Post,  1 1  1021, 
1089.     Where  modification  of  Judgment:  Post,  §  1027,  subd.  2. 

Beview  on  appeal:   See  ante,  9  53. 

On  Judgment  on  appeal,  remittitur  must  be  certified  to  the  derk  of  Hie 

court  below. 

§058.  When  judgment  is  rendered  upon  the  appeal,  it  must  be  certi- 
fied by  the  clerk  of  the  supreme  court  to  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  or  the  order  appealed  from  is  entered.  In  cases  of 
appeal  from  the  judgment,  the  clerk  with  whom  the  roll  is  filed  must 
attach  the  certificate  to  the  judgment-roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  against  the  original  entry. 
In  cases  of  appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certificate,  with  a 
brief  statement  that  such  order  has  been  afiirmed,  reversed,  or  modified, 
by  the  supreme  court  on  appeal. 

Legislation  |068.  1.  Enacted  March  11, 1872  (based  on  Practice  Act,  f  8S8), 
(1)  substituting  "must"  for  "shall"  in  all  inaUnces,  and  (2)  omitting  "aa  the 
case  may  be"  after  "modified."  2.  Amendment  by  Stats.  1901,  p.  174;  uncon- 
stitutional:  See  itote,    S  5,   ante. 

Citations.  Cal.  60/619,  621;  74/106,  107;  118/114;  140/195,  106.  App. 
8/624.     Prac.  Act:   Cal.  (S  858)   8/518;  12/468;  16/428;  74/108. 

Judgment  rendered  on  appeal:  Ante,  99  43,  45. 

Remittitur:  Ante,  9  56.  Judgment  becomes  final  thirty  days  after  tt  Is  filed: 
See  Const.,  art.  ri,   9  2. 

Provisions  of  this  chapter  not  applicable  to  appeals  to  saperior  courtaL 

§  959.     The  provisions  of  this  chapter  do  not  apply  to  appeals  to   so- 
perior  courts. 

Legislation  6  960*  1*  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  7,  substituting  "superior"  for  "county."  8.  Repeal  by  BUts.  1901.  p. 
174;   unconstitutional:   See  note,   9  5,   ante. 

CiUUons.     Cal.  119/439;   122/576. 

Appeals  to  superior  courts:  Post,  9fi  974-980. 
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CHAPTER  n. 
AivealB  to  Supreme  Ckrarl 

I  96S.     Oftus  In  which  an  appeal  may  ba  taken  to  the  ivpreme  eoofi* 

I  964.     Appeals;  in  what  caaea  appealed  from  jnitieea'  courts. 

(  965.     Appeala  by  ezeentors  and  administrators. 

§  966.     Acta  of  executors  and  administrators,  where  appointment  Tacated. 

i  967.      [No  section  enacted  with  this  number.] 

i  968.      [Same.] 

I  969.     Appeal  from  probate  court,  when  may  be  taken.     [Repealed.] 

I  970.     Executors  and  administrators  not  required  to  give  undertaking  on  appeal. 

[Repealed.] 
1 971.     Acta   of  acting  administrator,   etc,   net  InTalidated  by   rcTcrsal   of   order 

appointing  him.     [Repealed.] 

I«OfialAtloii  Ohapttr  XL  1.  Enacted  March  11,  1872,  and  then  contained  only 
one  aection  (8  968),  relating  to  appeals  to  the  supreme  court,  from  district  courts. 
9.  Amended  by  Code  Amdts.  1880,  p.  14,  by  "An  Act  to  amend  Chaptera  Two 
and  Three,  of  Title  Thirteen,  of  Part  Two,  of  the  Code  of  Ciril  Procedure,  and 
each  and  every  aection  of  aaid  Chapters  Two  and  Three,  and  to  substitute  new 
diapters  Two  and  Three  to  take  the  place  thereof  in  said  Code,  relating  to 
appeala  in  clTil  actions.' 


f* 


Cases  in  wUcIi  an  aiipeal  may  lie  taken  to  tbe  suiMreme  court 

§963.  An  appeal  may  be  talcen  to  the  supreme  court,  from  a  superior 
court,  in  the  following  eases: 

1.  From  a  final  judgment  entered  in  an  action,  or  special  proceeding, 
commenced  in  a  superior  court,  or  brought  into  a  superior  court  from 
another  court; 

2.  From  an  order  granting  or  refusing  a  new  trial,  or  granting  or  dis- 
solving an  injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  or 
ai^olnting  a  receiver,  or  dissolving  or  refusing  to  dissolve  an  attach- 
ment, or  changing  or  refusing  to  change  the  place  of  trial,  from  any 
special  order  made  after  final  judgment,  from  any  interlocutory  judg- 
ment, order,  or  decree  hereafter  made  or  entered  in  actions  to  redeem 
real  or  personal  property  from  a  mortgage  thereof,  or  lien  thereon,  deter- 
mining such  right  to  redeem,  and  directing  an  accounting;  and  from 
such  interlocutory  judgment  in  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties,  and  directs  partition  to  be 
made; 

3.  From  a  judgment  or  order  granting  or  refusing  to  grant,  revoking 
or  refusing  to  revoke,  letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to  probate,  or 
against  or  in  favor  of  the  validity  of  a  will,  or  revoking  or  refusing  to 
revoke  the  probate  thereof;  or  against  or  in  favor  of  setting  apart  prop- 
erty, or  malung  an  allowance  for  a  widow  or  child;  or  against  or  in 
favor  of  directing  the  partition,  sale,  or  conveyance  of  real  property,  or 
settling  an  account  of  an  executor,  administrator,  or  guardian;  or  refus- 
ing, allowing,  or  directing  the  distribution  or  partition  of  an  estate^  or 
any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy,  or  distriba- 
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tive  share;  or  confirming  or  refusing  to  confirm  a  report  of  an  appraiaer 
or  appraisers  setting  apart  a  homestead. 

Legislation  §963.  1.  Enacted  March  11,  1873;  bated  on  Practice  Act.  I  S4T. 
as  amended  hj  Stats.  1865-66.  p.  707,  which  read:  "An  appeal  may  b«  tmkm 
to  the  supreme  court  from  the  district  eourts  in  the  following  cases:  First.  Froa 
a  final  judgment  entered  in  an  action  or  special  proceeding  commenced  in  those 
courts  or  brought  into  those  courts  from  other  courts.  Second.  From  an  •rder 
granting  or  refusing  a  new  trial;  from  an  order  granting  or  dissolving  mn  Ib- 
junction;  from  an  order  refusing  to  grant  or  dissolye  an  injunction;  from  aa 
order  dissolving  or  refusing  to  dissolve  an  attachment;  from  any  special  ecdv 
made  after  final  judgment,  and  from  such  interlocutory  judgment  in  actions  for 
partition  as  determines  the  rights  and  interests  of  the  reBpeetive  parties,  and 
directs  partition  to  be  made."  When  §  968  was  enacted  in  1872,  "from  an  order 
changing,  or  refusing  to  change,  the  place  of  trial,"  was  added,  after  "attach- 
ment." 2.  Amended  by  Code  Amdts.  1880,  p.  14  (1)  substituting  (a)  ''a  n- 
perior  court"  for  "the  district  courts,"  (b)  "a  superior  court"  for  "those  eovrts" 
in  both  instances,  (c)  "another  court"  for  "other  courts,"  and  (d)  "or'*  for  ""from 
an  order"  at  the  beginning  of  each  clause  of  subd.  2,  except  the  first;  and  <2) 
adding  subd.  8.  8.  Amended  by  Stats.  1889,  p.  824,  in  subd.  8,  (1)  chan- 
ging "granting,  refusing,  or  revoking  letters"  to  "granting  or  refusing  to  gnat, 
revoking  or  refusing  to  revoke,  letters,"  (2)  changing  "sales"  to  "sale,"  (8)  in- 
serting "or"  before  "legacy."  and  (4)  changing  "the"  to  "a"  before  "homeatead." 
4.  Amended  by  Stats.  1807,  p.  209,  (1)  in  subd.  2,  adding  "or  appointing  a 
receiver"  after  "injunction";  (2)  in  subd.  8,  (a)  omitting  the  comma  after 
"debt,"  and  (b)  inserting  "or  appraisers"  after  "appraiser."  5.  Amended  by 
Stats.  1899,  p.  8,  in  subd.  2,  (1)  changing  the  comma  to  a  semicolon  after 
"trial"  and  after  "final  judgment,"  and  (2)  inserting  the  clause  beginning  "liom 
any  interlocutory"  and  ending  "an  accounting."  6.  Amended  by  Stats.  1901, 
p.  85,  (1)  restoring  punctuation  changed  by  Stats.  1899,  supra,  and  (2)  In  subd. 
8,  inserting  "or  refusing  to  revoke"  before  "the  probate  thereof."  T.  Repeal  ¥7 
Stats.  1901,  p.  174;  unconstitutional:  See  note,  |  6,  ante. 

Citations.  Cal.  45/245;  60/412;  62/616;  72/489;  74/218;  91/356;  M/ 
640;  99/269;  112/118;  116/72;  188/196;  140/467,  514;  142/629.  688;  146/ 
82;  147/128,  857.  786;  151/328;  152/255;  (subd.  1)  93/651;  118/256;  122/ 
534;  125/241;  131/612;  188/588;  185/14,  182;  (subd.  2)  56/11;  65/189; 
77/648;  78/38;  82/35;  88/815;  98/413;  98/638,  639;  J 10/40,  57;  111/ 
214;  119/439,  440;  122/96;  130/509;  134/122;  136/676;  187/56;  150/152; 
(subd.  8)  56/209;  60/233;  65/333;  67/457;  68/138;  70/149;  71/323;  72/486; 
73/203;  74/205,  217,  421;  80/170;  82/10,  162;  83/326,  619,  620;  84/598; 
86/59,  553;  88/318,  314;  90/78;  94/853;  98/605;  102/657;  106/481;  106/ 
646;  110/567;  111/271;  117/507;  118/256;  119/582;  120/697;  121/879. 
893;  128/311,  812;  180/344;  181/420;  133/222;  145/87,  561;  148/286;  152/ 
574.  App.  1/658;  8/46,  630,  631;  4/703;  (subd.  1)  8/47,  680;  (snbd.  S) 
2/344.  Prac.  Act:  Cal.  (5  347)  7/253;  9/19;  17/517;  24/387,  448;  28/820; 
81/208,  867;  33/390,  301,  892;  35/290;  87/23;  41/642;  42/114,  890;  64/628. 
Prob.  Act:  Cal.  (8  297)  30/111;  45/259;  (8  298)  84/685;  (8  299)  25/514; 
45/260;    (8  300)   25/514;   84/685. 

Appeal  from  final  Judgment:  Compare  ante,  8  039,  snbd.  1« 

Appeals  from  orders:  Compare  ante,  8  989,  subd.  8. 

Appeals  from  probate  decisions.     Generally:  Post,  88  1714,  1716. 

Special  administration,  granting.     No  appeal:  Post,  8  If  18. 

Appeals  In  criminal  cases:   See  ante.  8  52;  Pen.  Code,  88  1237,  1286. 

Appeal  lies  from  decree  of  dissolution  of  corporation:  See  post,  |  1288. 

Appeal  lies  from  decree  settling  account  of  trustee  under  will:  See  post,  §  1701 
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Oontempt,  ivdcments  and  or  dm  in,  mn  tnal  »nd  ooneliiitT*:  8t«  poit,  |  ia33. 

Award,  appeal  in  case  of:  Boo  post.  |  1289. 

Deeroo  of  final  distribatlon  appoalablo:  See  poet,  I  1664. 

Election  eontett  ia  appealable:  See  poet,  f  1126. 

Agreed  caae,  appeal  Uea  from  jndgment  in:  Bee  poet,  1 1140. 

Order  for  allowance  of  attomey'B  fee  ia  appealable:  See  poet,  |  1616. 

Ordera  reviewable  on  appeal  from  Judgment:  Bee  ante,  |  956. 

Appeals;  in  what  cases  appealed  from  Justices'  courts. 

§96d.  The  foregoing  aeetion  does  not  apply  in  cases  appealed  from 
justices',  police,  or  other  inferior  courts,  except  cases  of  forcible  entry 
and  detainer,  and  cases  inyolving  the  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  assessment,  toll,'  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars. 

lAfiilation  f  964.  1.  Added  by  Code  Amdte.  1880,  p.  15.  2.  Repeal  by  State. 
1901,  p.  174;  unconetitational :  See  note,  8  6i  ante.  See  Legielation  Chapter  II, 
ante. 

ClUtiona.     Gal.  58/856;   110/40;  119/489. 

Appeals  to  raperlor  court:  Poet,  89  974  et  eeq. 

Forcible  entry  and  detainer.  Oonenrrent  Julsdtetlon  of  Jnstloes'  eonrts:  Ante, 
I  118,  sabd.  I. 

Appeals  hj  execiitors  and  administrators. 

§966.  When  an  executor,  administrator,  or  guardian,  who  has  given 
an  official  bond,  appeals  from  a  judgment  or  order  of  the  superior  court 
made  in  the  proceedings  had  upon  the  estate  of  which  he  is  executor, 
sdministrator,  or  guardian,  his  official  bond  shall  stand  in  the  place  of 
an  undertaking  on  appeal;  and  the  sureties  thereon  shall  be  liable  as 
on  such  undertaking. 

lAglalatlon  f  965.  1.  Added  by  Code  Amdte.  1880,  p.  15.  2.  Amendment  by 
State.  1901,  p.  171,  and  renumbered  8  038;  repeal  by  Stats.  1901,  p.  174;  nn- 
conatitntional :  See  note,  8  8,  ante.     See  Le^leletion  Chapter  II,  ante. 

CitaUona.     Cal.  80/63;  88/481;  89/155;  102/657;  127/451. 

Probate  appeals:  Ante,  8  968,  snbd.  8. 

Acts  of  executors  and  administrators,  where  appointment  vacated. 

§  960.  When  the  judgment  or  order  appointing  an  executor,  or  admin- 
istrator, or  guardian,  is  reversed  on  appeal,  for  error,  and  not  for  want 
of  jurisdiction  of  the  court,  all  lawful  acts  in  administration  upon  the 
estate  performed  by  such  executor,  or  administrator,  or  guardian,  if  he 
have  qualified,  are  as  valid  as  if  such  judgment  or  order  had  been 
afiirmed. 

Xiogialation  |  966.  Added  by  Code  Amdte.  1880,  p.  15.  The  oririnal  8  966 
was  baaed  on  Praetlee  Act,  8  859,  ae  amended  by  Code  Amdts.  1866-67,  p.  846. 
and  preeeribed  in  what  eases  an  appeal  might  be  taken  to  the  supreme  court 
from  a  final  Judgment  of  the  eounty  court. 

Oitattona.     Prae.  Act:  Cal.  (8  859)  42/51,  60,  73. 

Appointment  of  executor,  etc.     Appeal  from:  Ante,  8  068,  subd.  8. 

Bestitntion  on  reversal,  ete.:  Ante,  8  087. 

[§§  967,  908.    There  never  have  been  any  sections  with  these  numbers.) 
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§969.     [Provided  when  appeal  might  be  taken  from  probata  eouit.] 

LeglslAtton  f  969.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Andti. 
1878-74.  p.  841.  8.  Amended  by  Code  Amdtt.  1877-78,  p.  104.  4.  BcpeeM 
by  Code  AmdU.  1880,  p.  64.     See  Legislation  Chapter  IV,  post. 

OiUtions.  Cal.  60/294;  61/565;  54/228;  65/211,  811;  56/408.  409,  410; 
88/814;   (eabd.  5)  61/168;   (lubd.  8)  88/815. 

§970.     [Provided  that  administrators  were  not  required  to  give  under* 
taking  on  appeal.] 

Legislation  i  970.     1.  Enacted  March  11,  1878.     9.  Repealed  by  Gods  AadtiL 

1880,  p.  64.     See  Legislation  Chapter  lY,  post. 
Citations. .  Cal.  61/168. 

§  971.  [Provided  that  acts  of  administrator,  etc.,  were  not  invalidated 
bj  reversal  of  order  appointing  him.] 

Legislation  g  971.  1.  Enacted  March  11,  1872.  2.  Amended  by  Coda  Asdli. 
1878-74,  p.  841.  8.  Repealed  by  Code  Amdts.  1880,  p.  64.  Bee  L«g;Ulatiea 
Chapter  IV,  post. 

CHAPTEB  HX 
Appeals  to  Superior  Oonrti. 

f  974.  Appeal  from  judgment  of  justice's  or  police  eonrl. 

i  975.  Appeal  on  questions  of  law.     Statement. 

9  976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

I  977.  Transmission  of  papers  to  appellate  ooort. 

i  978.  Undertaking  on  appeal. 

{  978a.  Filing  of  undertaking.     Exception  to  and  justlfleation  of  snralles. 

fi  979.  Stay  of  proceedings  on  filing  undertaking. 

I  980.  Powers  of  superior  court  on  appeal. 

Legislation  Chapter  m.  1.  Enacted  March  11,  1872,  and  then  eoatalned 
only  one  section  (9966),  relating  Xo  when  appeals  might  be  taken  to  saprame 
eourt  from  county  courts.  2.  Amended  by  Code  Amdts.  1880,  p.  14.  See  tarngkB- 
lation  Chapter  II,  ante. 

Appeal  from  Judgment  of  Justice's  or  police  court. 

§974.  Any  party  dissatisfied  with  a  judgment  rendered  in  a  civil 
action  in  a  police  or  justice's  court,  may  appeal  therefrom  to  the  superior 
court  of  the  county,  at  any  time  within  thirty  days  after  the  rendition 
of  the  judgment.  The  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the  adverse  party.  The 
notice  must  state  whether  the  appeal  is  taken  from  the  whole  or  a  part 
of  the  judgment,  and  if  from  a  part,  what  part,  and  whether  the  appeal 
is  taken  on  questions  of  law  or  fact,  or  both. 

Legislation  fi  074.  1.  Enacted  March  11, 1872  (based  on  Practice  Aet,  |  624. 
as  amended  by  Stats.  1854,  Redding  ed.  p.  70,  Kerr  ed.  p.  08),  (1)  insarttaif 
"eiril  action  in  a  police  or"  before  "justice's  court";  (2)  adding  "at"  before  ""aay 
time";  (3)  substituting  "is"  for  "shall  be"  before  "taken";  (4)  insertias  "or 
iudge"  after  "justice";  and  (6)  substituting  "must"  for  "shall"  before  **sUto." 
S.  Amended  by  Code  Amdts.  1880,  p.  15,  substituting  "superior^*  for  **eo«aty.** 
8.  Amendment  by  Stats.  1001,  p.  175 ;  unconstitutional :  See  note,  i  5,  anta. 


405  APPEALS  TO  SUPERIOR  COURTS.  §977 

Ottattoiii.  Cftl.  50/510;  58/178;  60/308;  88/25;  70/538;  71/561;  79/88; 
T9/104;  86/75;  88/465,  466;  00/871;  102/180;  110/430.  440.  App.  1/188; 
9/2;  5/764.     Prae.  Act:  C«I.  (8  624)  9/578. 

Hotiet  of  spp^aL     Bnriet  on  adTerie  party:  S««  pott,  H  1010  %%  leq. 

iLppeal  OB  qnestions  of  law.    Statemont. 

§  976.  When  a  partj*  appeals  to  the  Buperior  eonrt  on  questions  of  law 
alone,  he  mnst,  within  ten  days  from  the  rendition  of  judgment,  pre- 
pare a  statement  of  the  ease  and  file  the  same  with  the  justice  or  judge. 
The  statement  must  contain  the  grounds  upon  which  the  party  intends 
to  rely  on  the  appeal,  and  so  mueh  of  the  evidence  as  may  be  neces* 
sary  to  explain  the  grounds,  and  no  more.  Within  ten  days  after  he  re- 
ceives notice  that  the  statement  is  filed,  the  adverse  party,  if  dissatis- 
fied with  the  same,  may  file  amendments.  The  proposed  statement  and 
amendments  must  be  settled  by  the  justice  or  judge,  and  if  no  amend- 
ment be  filed,  the  original  statement  stands  as  adopted.  The  statement 
thus  adopted,  or  as  settled  by  the  justice  or  judge,  with  a  copy  of  the 
docket  of  the  justice  or  judge,  and  all  motions  filed  with  him  by  the  par- 
ties during  the  trial,  and  the  notice  of  appeal,  may  be  used  on  the  hear- 
ing  of  the  appeal  before  the  superior  eonrt. 

Tieglriitlon  I  076.  1.  Enftcted  March  11,  1873  (bated  on  Practice  Act,  f  635, 
••  aaended  by  Stata.  1855,  p.  108),  (1)  aubatituting  "muat"  for  "ahall"  after 
'n&e"  and  after  "atatement" ;  (3)  Inaerting  "or  Judge"  after  "iuatice"  In  every 
inaUnee;  (8)  anbatituUng  (a)  "atanda  aa"  for  "ahall  be."  and  (b)  "may"  for 
"ah^U"  before  "be  need."  3.  Amended  by  Code  Amdta.  1880,  p.  16,  aubatituting 
"anperior"  for  "county."  8.  Repeal  by  Stata.  1001,  p.  175;  anconatitutional : 
See  note,  |  5,  ante. 

Cttattons.  Cal.  59/474;  68/435;  108/189;  124/470.  Prao.  Act:  Oal.  (|  636) 
8/518;   9/578;   19/80. 

Settlement  of  statemont  on  appeal:  Ante,  |  650. 

Appeal  on  qnestioiia  of  f act^  or  law  and  fact 

§976.  When  a  party  appeals  to  the  superior  court  on  questions  of 
fact,  or  on  questions  of  both  law  and  fact,  no  statement  need  be  made, 
but  the  action  must  be  tried  anew  in  the  superior  court. 

I«egliUtlon  9  976.  1.  Enacted  March  11,  1873  (baaed  on  Practice  Act,  I  626, 
aa  amended  by  Stata.  1854,  Redding  ed.  p.  70,  Kerr  ed.  p.  99),  eubatituting 
**miut"  for  "ahall."  3.  Amended  by  Code  Amdta.  1880,  p.  16,  aubatituting  "au- 
perior"  for  "county,"  In  both  Inatancea.  8.  Repeal  by  Stata.  1901,  p.  175;  uncon- 
atitntional :  See  note,  9  5,  ante. 

Citations.  Cal.  59/474;  65/494;  68/346;  106/593;  124/469;  131/218;  183/ 
701.     App.  1/181.  188,  185:  3/580.     Prac.  Act:  Cal.  (8  626)  8/518. 

CoDdnct  of  trial:  Poet,  I  980. 

Transmission  of  papers  to  appellate  eonrt. 

§977.  Upon  reeeiving  the  notice  of  appeal,  and  on  payment  of  the 
fees  of  the  justice  or  judge,  payable  on  appeal  and  not  included  in  the 
judgment,  and  filing  an  undertaking  as  required  in  the  next  section,  and 
after  settlement  or  adoption  of  statement,  if  any,  the  justice  or  judge 
must,  within  five  days,  transmit  to  the  clerk  of  the  superior  court,  if 
the  appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his  docket, 
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the  statement  as  admitted  or  as  settled,  the  notice  of  appeal,  and  th% 
undertaking  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both  Iaw 
and  fact,  a  certified  copy  of  his  docket,  the  pleadings,  all  notices,  mo- 
tions, and  all  other  papers  filed  in  the  cause,  the  notice  of  appeal,  and 
the  undertaking  filed;  and  the  justice  or  judge  may  be  compelled  by  the 
superior  court,  by  an  order  entered  upon  motion,  to  transmit  such  paperm, 
and  may  be  fined  for  neglect  or  refusal  to  transmit  the  same.  A  certi- 
fied copy  of  such  order  may  be  served  on  the  justice  or  judge  bj  the 
party  or  his  attorney.  In  the  superior  court,  either  party  may  hsTS 
the  benefit  of  all  legal  objections  made  in  the  justice's  or  police  coait. 

LegiiUtion  1977.  1.  Enacted  Mmreh  11,  1872  (baaed  on  Praetie*  Aet,  i  6S7. 
aa  amended  by  State.  185S,  p.  198),  (1)  inMrting  "or  iudge"  after  "justiea," 
In  each  instance,  (2)  inserting  after  "next  section"  the  worda  "and  after  aai- 
tlement  or  adoption  of  statement,  if  any,"  (8)  snbstitntfng  "mnst"  for  "whaXT 
before  "within,"  and  (4)  Inserting,  at  end,  "or  police"  before  "court.**  2. 
Amended  by  Code  Amdts.  1880,  p.  16,  substituting  "superior**  for  "county,**  ia 
each  instance.  8.  Amended  by  Stats.  1897,  p.  210,  inserting  (1)  "payable  en 
appeal  and  not  included  in  the  judgment"  before  "and  filing,"  (2)  "and  after 
settlement  or  adoption  of  statement,  if  any,"  after  "section,"  (8)  "all"  before 
"other  papers,"  and  (4)  changing  oomma  te  semicolon  before  "and  the  iuatiea." 
4.  Amendment  by  Stats.  1901,  p.  175;   unconstitutional:  See  note,  I  5,  ante. 

Citations.  Cal.  59/474;  86/432;  102/179.  180.  188;  124/469.  Prae.  Aet: 
Cal.  (1627)  5/90;  8/518;  9/18,  572,  578;  25/211;  102/181. 

Undertaking  on  appeaL 

§978.  An  appeal  from  a  justice's  or  police  court  is  not  effectual  for 
any  purpose,  unless  an  undertaking  be  filed  with  two  or  more  saretiea 
in  the  sum  of  one  hundred  dollars  for  the  payment  of  the  costs  on  the 
appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  judgment,  including  costs,  when  the  judgment  is  for 
the  payment  of  money;  or  twice  the  value  of  property,  including 
costs,  when  the  judgment  is  for  the  recovery  of  specific  personal  prop- 
erty, and  must  be  conditioned,  when  the  action  is  for  the  recovery  of 
money,  that  the  appellant  will  pay  the  amount  of  the  judgment  appealed 
from,  and  all  costs,  if  the  appeal  be  withdrawn  or  dismissed,  or  the 
amount  of  any  judgment  and  all  costs  that  may  be  recovered  against 
him  in  the  action  in  the  superior  court.  When  the  action  is  for  the  re- 
covery of  or  to  enforce  or  foreclose  a  lien  on  specific  personal  property, 
the  undertaking  must  be  conditioned  that  the  appellant  will  pay  the 
judgment  and  costs  appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  and 
costs  that  may  be  recovered  against  him  in  said  action  in  the  superior 
court,  and  will  obey  any  order  made  by  the  court  therein.  When  the 
judgment  appealed  from  directs  the  delivery  of  possession  of  real  prop- 
erty, the  execution  of  the  same  cannot  be  stayed  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  with  two  or  more  sure- 
ties, to  the  effect  that  during  the  possession  of  such  property  by  the  ap- 
pellant, he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the  judgment 
affirmed,  or  judgment  be  recovered  against  him  in  the  action  in  the  aa- 
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perior  court,  lie  will  pay  the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until  the  delivery  of  possesaion 
thereof;  or  that  he  will  pay  any  judgment  and  costs  that  may  be  recov- 
ered against  him  in  said  action  in  the  superior  court,  not  exceeding  a 
sniii  to  be  fixed  by  the  justice  of  the  court  from  which  the  appeal  is 
taken,  and  which  sum  must  be  specified  in  the  undertaking.    A  deposit 
of   the   amount  of  the  judgment,  including  all  costs  appealed  from  or 
of  the  value  of  the  property,  including  all  costs  in  actions  for  the  re- 
covery of  specific  personal  property,  with  the  justice  or  judge,  is  equiva- 
lent to  the  filing  of  the  undertaking,  and  in  such  cases,  the  justice  or 
judge  must  transmit  the  money  to  the  clerk  of  the  superior  court,  to  be 
by  him  paid  out  on  the  order  of  the  court. 

XtegUlatiOB  f  978.  1.  Enseted  March  11,  1872,  b«Md  on  Praotiee  Aet.  |  628. 
•a  amended  by  Stats.  1860,  p.  805.  which  had  a  final  tentenea  (itrieken  ont  in 
1909 )•  reading,  "The  adTerie  party  may,  howerer.  except  to  the  eafflcienoy  of 
the  saretias  within  five  days  after  the  filing  of  the  andertakinc,  and  unless  they 
•r  other  sureties  justify  before  the  jnstiee  before  whom  the  appeal  is  taken, 
within  fire  days  thereafter,  upon  notice  to  Uie  adTorse  party,  to  the  amounts 
stated  In  their  afBdaTits,  the  appeal  shall  be  regarded  as  if  no  such  undertaking 
had  been  giren."  The  changes  made  in  adopting  the  section  in  1872  consisted  in 
(1)  substituting  (a)  "or  police  court  is  not"  for  "court  shall  not  be,"  and  (b) 
"^uat"  for  "shall,"  in  each  insUnce;  (2)  omitting  (a)  "said"  before  "action  in 
tile  county  court,"  and  (b)  the  first  part  of  the  sentence  now  beginning  "A  de- 
posit, **  which  read,  "The  undertaking  shall  be  accompanied  by  the  affidaTits  of 
the  sureties  that  they  are  residents  of  the  county,  and  are  each  worth  the 
amonnt  specified  in  the  undertaking,  over  and  aboye  all  their  Just  debts  and 
liabilities,  exdusiTs  of  property  exempt  from  execution;  or  the  bond  shall  be 
•xeeated  by  a  suflicient  number  of  sureties  who  can  justify,  in  the  aggregate,  to 
an  amount  equal  to  double  the  amount  specified  In  the  bond,  or";  (8)  substitut* 
Ing  "or  judge  is,"  after  "justice,"  for  "and  such  deposit  shall  be" ;  (4)  inserting 
"or  judge"  after  "justice,"  in  each  instsnce;  <6)  omitting  "in  this  act  men- 
tioned" before  "and  in  such  cases";  and  (6)  omitting  "however"  before  "ex- 
cept," In  the  final  sentence,  quoted  supra.  2.  Amended  by  Code  Amdts.  1880, 
p.  16,  (1)  substituting  "superior"  for  "county,"  in  each  instance;  (2)  in  sen- 
tence beginning  "When  the  action,"  inserting  "or  to  enforce  or  foreclose  a  lien 
on"  before  "specific  personal";  (8)  adding  the  sentence  beginning  "When  the 
judgment";  (4)  in  final  Sentence,  quoted  supra,  omitting  "before  whom  the 
appeal  Is  taken"  before  "within  five  days."  8.  Amendment  by  Stats.  1901,  p. 
175:  unconstitutional:  See  note,  |  5,  ante.  4.  Amended  by  Stats.  1909,  c.  694, 
(1)  in  first  sentence,  omitting  "the"  after  "value  of,"  and  (2)  omitting  the  final 
sentence,  quoted  from  Practice  Act,  supra. 

Citations.  Cal.  47/606;  66/88;  58/178;  61/888;  67/69,  115;  68/25;  71/ 
551;  86/75,  76;  88/465,  466;  90/870,  372;  98/48;  102/180;  106/48;  113/ 
442;  147/173,  174;  148/742,  748;  151/590,  592.  App.2/8;  5/764.  Prac. 
Aet:  Cal.   (9  628)  9/578;  82/50. 

Undertaking  on  appeal:  Compare  ante,  S  941. 

SvratieB.    Justification:  Ante,  I  948. 

Qaallfieatloa:  Post,  I  1057. 

Faing  of  imdertaking.    Exception  to  and  Jnstiiicatloii  of  inretiea. 

§B78a.  The  undertaking  on  appeal  must  be  filed  within  five  days 
af^er  the  filing  of  the  notice  of  appeal  and  notice  of  the  filing  of  the 
iiadertaking  must  be  given  to  the  respondent.     The  adverse  party  may 
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except  to  the  sufBciency  of  the  sureties  within  ilye  days  after  the  filing 
of  the  nndertakiog,  and  unless  they  or  other  sureties  justify  before  the 
justice  or  judge  within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  appeal  must  be  re- 
garded as  if  no  such  undertaking  had  been  given. 
Legiilation  §978a.     Added  by  Stati.  1909,  o.  695. 

Stay  of  proceedings  on  filing  undertaking. 

§979.  If  an  execution  be  issued  on  the  filing  of  the  nndertakiDg  etaj- 
ing  proceedings,  the  justice  or  judge  must,  by  order,  direct  the  officer  to 
stay  all  proceedings  on  the  same.  Such  officer  must,  upon  payment  of 
his  fees  for  services  rendered  on  the  execution,  thereupon  relinquish  all 
property  levied  upon  and  deliver  the  same  to  the  judgment  debtor,  to- 
gether with  all  moneys  collected  from  sales  or  otherwise.  If  his  fees  be 
not  paid,  the  officer  may  retain  so  much  of  the  property  or  proceeds 
thereof  as  may  be  necessary  to  pay  the  same. 

Legislation  g  979.  1.  E  .aeted  March  11,  1872  (baaed  on  Practice  Act,  |  629). 
(1)  omitting  "all"  before  "proceedinga,"  (2)  inserting  **or  Judire"  after  "jastiee," 
and  (8)  substituting  "must"  for  "shall"  after  "officer."  2.  Repealed  by  Code 
Amdta.  1880,  p.  64,  in  repealing  original  code  cbaptera  lY  and  V,  q.T., 
tlon  IV,  y,  post.     8.  Re-enacted  by  Code  Amdta.  1880,  p.  17. 

Cltatloni.     Cal.  56/84;    58/179;    90/870;    98/44;    186/184. 

Powers  of  superior  court  on  appeal. 

§980.  Upon  an  appeal  heard  upon  a  statement  of  the  ease,  the 
perior  court  may  review  all  orders  affecting  the  judgment  appealed  from, 
and  may  set  aside,  or  confirm,  or  modify  any  or  all  of  the  proceedings 
subsequent  to  and  dependent  upon  such  judgment,  and  may,  if  necessary 
or  proper,  order  a  new  trial.  When  the  action  is  tried  anew,  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as  other  trials  in  the  superior 
court.  The  provisions  of  this  code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  superior  court,  are  applicable  to 
trials  on  appeal  in  the  superior  court.  For  a  failure  to  prosecute  an  ap- 
peal, or  unnecessary  delay  in  bringing  it  to  a  hearing,  the  superior  court, 
after  notice,  may  order  the  appeal  to  be  dismissed,  with  costs;  and  if  it 
appear  to  such  court  that  the  appeal  was  made  solely  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just,  not  exceeding  twenty-fiye 
per  cent  of  the  judgment  appealed  from.  Judgments  rendered  in  the 
superior  court  on  appeal  shall  have  the  same  force  and  effect  and  may 
be  enforced  in  the  same  manner  as  judgments  in  actions  commenced  in 
the  superior  court. 

LeglBlation  g  980.  1.  Enacted  Marcb  11,  1872  (based  on  Practice  Act,  f  867, 
at  amended  by  State.  1854,  Redding  ed.  p.  66,  Kerr  ed.  p.  93),  (1)  aubstitttV 
ins  (a)  "a"  for  "the"  (of  Kerr'i  ed.;  Redding  prints  the  article  "a")  b«foz« 
"statement,"  (b)  "such"  for  "said"  before  "judgment,"  (c)  "must"  for  ••■haD" 
after  "trial."  (d)  "code"  for  "act,"  and  (e)  "are"  for  "shall  be"  before  -»p. 
plicable";  (2)  omitting  "shall"  after  "appeal";  and  (8)  inserting  "may"  be- 
fore "be  enforced."  2.  Amended  by  Code  Amdta.  1880,  p.  17,  (1)  in  Srat 
aentence,  changing  "county"  to  "superior";  (2)  in  sentence  beginning  ••WTien," 
(a)  adding  "other"  before  "trials,"  and  (b)  changing  "district"  to  "attperior^*; 
(8)  in  sentence  beginning  "The  provisions."  (a)  before  "court,"  In  first  inaiaAoib 
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dutnging  'MIttrict"  to  "luperior.**  and  (b)  in  aeeond  instanee,  "eonnty^  to  "su- 
perior"; (4)  in  sentence  beginning  "For/*  (s)  ehanginf  "connty"  to  "superior," 
and  (b)  adding,  after  "dismissed/*  the  words  "with  costs;  and  if  it  appear  to 
■uch  eonrt  that  the  appeal  was  made  solely  for  delay,  it  may  add  to  the  costs 
maeh  damages  as  may  be  Just,  not  exceeding  twenty-five  per  cent  of  the  judgment 
appealed  from*';  and  (5)  in  sentence  beginning  "Judgments,"  (a)  changing,  be- 
fore "court  on  appeal,"  "county"  to  "superior,"  (b)  adding  "shall"  after  "appeal." 
and  (e)  changing  "district"  to  "inperior"  at  end  of  section.  8.  Amendment  by 
Stata.    1901,   p.   176;   unconstitutional:    See  note,    1 6,   ante. 

Cltatlona.  Cal.  50/510;  59/475;  65/45,  494;  66/888;  71/557,  582,  77/ 
807;  84/9;  86/432;  94/856;  119/441;  124/478.  App.  2/580.  Frae.  Act: 
Gal.  <S  867)  8/518;  9/578;  40/647. 

AmandmeiftB:  Ante.  |  478. 

Trial  de  noTo:  See  ante.  |  976. 

H«w  trial:  Ante,  H  656  •%  aeq. 


CHAPTBB  IV. 
Appeals  from  Probate  Ooiirt& 

Kflgltflatioii  Chapter  XT.  1.  Enacted  March  11,  1872,  and  then  eontalned  three 
sections,  IS  969-971;  q.T.,  ante.  2.  Repealed  by  Code  Amdts.  1880,  p.  64,  by 
"An  Act  to  repeal  chapters  four  and  flTS,  of  title  thirteen,  of  part  two,  of  tho 
Code  of  Ciril  Procedure,  and  each  and  erery  section  of  said  ehapters  four  and  &▼•. 
lalatiaf  to  appeals  in  eifil  actions.' 


*» 


CHAPTBE  V. 
Appeals  to  County  Oonrts. 

AeglSlatioii  Chapter  V.     l.  Enacted  March  11,  1872,  and  then  eontalned  seven 
tions,  SS  974-980;  q.v.,  ante.     2.  Repealed  by  Code  Amdts.  1880,  p.  64.     See 
fjegislatioA  Chapter  lY,  ante. 
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TITLE  XIV, 
MiflcellaneoiiB  Provisions. 

Ghapter  I.  Procoedings  agalnit  Joint  Debtors.     fiS  080-MC 

II.  Offer  of  Defendant  to  Compromise.     I  997. 

III.  Inspeetion  of  Writings.     I  1000. 

IV.  Motions  and  Orders.     98  1003-1007. 

V.     Notices,  and  Filing  and  Service  of  Papen.     9|  lOIO-lOlf. 
VI.     Costs.     89  1021-1039. 
VIL     General  Provisions.     89 1045-1059. 


CHAPTEB  I. 
Proceedings  against  Joint  Debtoi& 

8  980.  Parties  not  summoned  in  action  on  joint  contract  may  1m  mmmoBsi 

Judgment. 

8  990.  Summons  in  that  ease,  what  to  eontUn,  and  how  serred* 

8  991.  Affidavit  to  accompany  summons. 

8  992.  Answer.     What  it  may  contain. 

8  998.  What  constitute  the  pleadings  in  the  case. 

8  994.  Issues,  how  tried.     Verdict,  what  to  be. 

Parties  not  summoned  in  action  on  joint  contract  maj  Tm  summoned  afl« 

Judgment. 

§989.  When  a  judgment  Is  recovered  against  one  or  more  of  seTeral 
persons,  jointly  indebted  upon  an  obligation,  by  proceeding  as  provided 
in  section  four  hundred  and  fourteen,  those  who  were  not  originallf 
served  with  the  summons,  and  did  not  appear  to  the  action,  may  1^  sam- 
moned  to  show  cause  why  they  should  not  be  bound  by  the  judgment, 
in  the  same  manner  as  though  they  had  been  originally  served  with  tbe 
summons. 

Legislation  6  989.  Enacted  March  11,  1872;  based  on  Practice  Aet^  8 '^ 
(New  York  Code,  8  875),  substituting  "four  hundred  and  fourteen"  for  'thirtr 
two." 

ClUtions.  Cal.  67/26;  69/458,  621;  70/114;  140/550.  Prao.  Aot:  CbL 
(8  868)    89/98. 

Cognate  proylsions:  Ante,  88  888,  414,  579. 

Joining  persons  severally  liable  upon  Instrument:  Ante,  8  888. 

Summons  seryed  on  one  defendant  out  of  soToral,  plaintiff  maj  pweiil 
against  hlm  alone:  Ante,  8  414. 

Judgment  against  some  defendants,  proceeding  eontUming  against  atlMn: 
Ante,  8  579. 

Release  of  one  joint  debtor  does  not  discharge  others:  Olv.  Ooda,  1 1548. 

Summons  in  that  case,  what  to  contain,  and  how  served. 

§990.  The  summons,  as  provided  in  the  last  seetion,  must  deseribi 
the  judgment,  and  require  the  person  summoned  to  show  cause  why  ki 
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should  not  be  bound  by  it,  and  must  be  served  in  the  same  manner,  and 
re  tamable  within  the  same  time,  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

I«gls]atiOB  §990.  Enaeted  March  11,  1872  (baMd  on  PneUoe  Aot,  1869), 
cabstitutine  (1)  "miiBt"  for  "shall,"  in  both  initaneat,  and  (8)  "U  not*'  lor 
"ahall  not  bo,*'  in  the  last  sentoneo. 

Cautions.     CaL  140/550. 

Bvmmons.     Contents,  wrriee,  etc.:  Ante,  IS  ^07,  410  st  saq. 

AAdftTit  to  McooiapiJiY  smiiinoiis. 

§  991.  The  summons  must  be  accompanied  by  an  affidavit  of  the  plain- 
tiff, his  agent,  representative,  or  attorney,  that  the  judgment,  or  some 
part  thereof,  -remains  unsatisfied,  and  must  specify  the  amount  due 
thereon. 

Iiegiilatloa  fl  991.     Enaetad  March  11,  1878   (based  on  Practice  Act,  i  870), 
sabstitnting  (1)   "mnst"  for  "shonld,"  and  <8)   "must"  for  "shall." 
Clfcatloas.     Gal.  140/550. 

Anaiwer.    What  it  may  contain. 

§992.  Upon  such  summons,  the  defendant  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  up  any  defense 
which  may  have  arisen  subsequently;  or  he  may  deny  his  liability  on 
the  obligation  upon  which  the.  judgment  was  recovered,  by  reason  of  any 
defense  existing  at  the  commencement  of  the  action. 

Legislation  fl  998.  1.  Enacted  March  11,  1872  (based  on  Practice  Act,  S  871), 
changing  "limitatioi!"  to  "limiUtions."  2.  Amendment  by  Stats.  1901,  p.  176; 
nnconstitntional :  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1907,  p.  600,  sub- 
stituting "by  reason  of  any  defense  existing  at  the  commencement  of  the  action" 
tor  "except  a  discharge  from  such  liability  by  the  statute  of  limitations";  the 
code  commissioner  saying,  "This  remoTes  the  prohibition  against  tha  pleading  of 
the  statute  of  limitations  if  that  defense  existed  at  tha  commencement  of  the  ac- 
tion." 

Citations.     Cal.  140/650.     App.  8/471. 

Answer.     GenaraUy:  Ante,  8  487. 

What  eonstitate  the  pleadings  In  the  case. 

§993.  If  the  defendant,  in  his  answer,  denies  the  judgment,  or  sets 
up  any  defense  which  may  have  arisen  subsequently,  the  summons,  with 
the  affidavit  annexed,  and  the  answer,  constitute  the  written  allegations 
in  the  ease;  if  he  denies  his  liability  on  the  obligation  upon  which  the 
judgment  was  recovered,  a  copy  of  the  original  complaint  and  judgment, 
the  summons,  with  the  affidavit  annexed,  and  the  answer,  constitute  such 
written  allegations,  subject  to  the  right  of  the  parties  to  amend  their 
pleadings  as  in  other  cases. 

X^agltlation  8  998.  1.  Enacted  March  11,  1872  (based  on  Practice  Act,  S  872), 
omitting  "shall"  before  "constitute,"  in  both  instances.  2.  Amendment  by  Stats. 
1901,  p.  177;  unconstitutional:  See  note,  I  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  600.  (1)  substituting  (a)  "denies"  for  "deny,"  in  both  instances,  and  (b) 
"sets"  for  "set";  and  (3)  adding  "subject  to  the  right  of  the  parties  to  amend 
their  pleadings  as  in  other  cases";  the  code  commissioner  saying,  "thus  entitling 
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the  parties  to  amend  their  pleadinfira  ai  in  other  easea  and  ohanging  thm  t«la 
adopted  in  Waterman  ▼.  Lippman,  67  OaL  29.** 
ClUttoiu.     OaL  ldO/660. 

Issues,  how  tried.    Verdict,  what  to  be. 

§994.  The  issues  formed  may  be  tried  as  in  other  eases;  but  when 
the  defendant  denies,  in  his  answer,  any  liability  on  the  obligation  upon 
which  the  judgment  was  rendered,  if  a  verdict  be  found  against  him,  it 
must  be  for  not  exceeding  the  amount  remaining  unsatisfied  on  Baeh  ori- 
ginal judgment,  with  interest  thereon. 

LegUlatlon  8  994.     Bnaeted  March  11,  1872   (based  on  Praetioe  Aet,   §  878), 

(1)  substitntinff  *'mnBt"  for  "shall,"  and  (2)  inserting  *'not  exceeding"  b«fon 
"the  amount." 

ClUtiona.  Oal.  67/26;  69/458;  140/550,  558.  Piae.  Aet:  OaL  (I  87S>  88/ 
98. 

Tilal:  Ante^  81  607-645. 

CHAPTEB  IL 
Offer  of  Defendant  to  Oompromlse. 

I  997.     Proceedings  on  offer  of  the  defendant  to  eompromise  after  rait  brovclit. 

Proceedings  on  offer  of  the  defendant  to  compromlBe  after  suit  brouglii. 
§  997.  The  defendant  may,  at  any  time  before  the  trial  or  judgment, 
derve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  property,  or  to  the  effect  therein  specified.  If  the 
plaintiff  accept  the  offer,  and  give  notice  thereof  within  five  daja,  he 
may  file  the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk 
must  thereupon  enter  judgment  accordingly.  If  the  notice  of  aeeeptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  eannot  be  giTen 
in  evidence  upon  the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  costs,  but  must  pay  the  defend- 
ant's costs  from  the  time  of  the  offer. 

Legislation  8  997.  1.  Enacted  March  11,  1872;  hased  on  Practice  Act,  %  890 
(New  Yorli  Code,  I  885),  (1)  substituting  (a)  "must"  for  "shaU"  before  *'thmn- 
upon"  and  before  "pay,"  and  (b)    "is  to"  for  "shall"  before  "be  deemed,"   and 

(2)  "cannot"  for  "shall  not,"  in  both  instances.  2.  Amended  by  Code  Andts. 
1878-74,  p.  842,  (1)  substituting  "the  offer,  with  proof,"  for  "the  anminoBS, 
complaint,  and  offer,  with  an  affidsTit,"  and  (2)  inserting  "upon  the  trial"  after 
"oTidenee."  8.  Amendment  by  Stats.  1901,  p.  177;  uneoastitutlonal :  See  aot% 
I  5,  ante. 

OiUUons.     Oal.  61/71.  258,  258;  72/895;  84/215;  107/822. 

Offer.    Not  an  admission:  Post,  |  2078.    Eqalvaleni  to  landtr:  Pos^  |  2074^ 

Compare  ante,   S  895- 

Judgment  by  confesiioB:  Post,  I  1182* 
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CHAPTEB  IIL 
Inspection  of  Writings. 

9  1000.     A  party  may  demand  inspaetion  and  copy  of  a  book,  paper,  Ha. 

A  party  may  demand  Inspection  and  copy  of  a  book,  paper,  ete. 

§1000.    Any  court  in  which  an -action  is  pending,  or  a  judge  thereof 
may,  upon  notice,  order  either  party  to  give  to  the  other,  within  a  speci- 
fied time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of  en- 
tries of  accounts  in  any  book,  or  of  any  document  or  paper  in  his  pes- 
session,  or  nnder  his  control,  containing  evidence  relating  to  the  merits 
of  the  action,  or  the  defense  therein.    If  compliance  with  the  order  be 
refused,  the  court  may  exclude  the  entries  of  accounts  of  the  book,  or 
the  document,  or  paper  from  being  given  in  evidence,  or  if  wanted  as 
evidence  by  the  party  applying,  may  direct  the  jury  to  presume  them  to 
be  such  as  he  alleges  them  to  be;  and  the  court  may  also  punish  the 
party  refusing  for  a  contempt.    This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  books,  papers,  or 
documents  when  he  is  examined  as  a  witness. 

X^glalatlon  •  1000.  1.  Enacted  Hareh  11,  1872;  baaed  on  Praetlee  Aet,  |  446 
(New  York  Code,  9  886),  anbatitnting  ^a"  for  "ahair  in  lait  aentenoe.  2. 
Amended  by  Oode  Amdta.  1878-74,  p.  842,  <1)  anbatltuting  "entriea  of  ae- 
eoonta  la  any  book,  or  of  any  doeument"  for  "any  book,  document";  (2)  Inaert- 
ing  'the  entriea  of  accounts  of*  after  "exclude";  (8)  inaerting  "or  the"  before 
"document,"  In  eecond  aentenoe;  and  (8)  aubatituting  "them"  for  "it"  after 
"reaume"  and  after  "allegea."  8.  Amended  by  Code  Amdta.  1880,  p.  72,  omit- 
ting "or  a  county  judge,"  after  "or  a  Judge  thereof,"  In  flrat  line. 

Gluttons.  Gal.  105/618,  620;  186/289;  186/387;  144/421.  App.  8/685. 
Prae.  Aet:  Cal.  (|446)   0/88. 

lUmu  of  an  accoant:  Ante,  I  454. 

Compelling  production  of  books,  ete.:  Post,  IS  1986  et  aeq.  See  alao,  poat, 
SI  1038,  1989. 

Oostempt:  Poat,  ||  1200  et  seq. 

CHAPTEB  IV. 
Motions  and  Orden. 

1 1008.  Order  and  motion  defined. 

I  1004.  Hotioua  and  ordera,  where  made. 

I  1005.  Notice  of  motion.     When  muat  be  giren. 

I  1006.  Tranafer  of  motiona  and  ordera  to  ahow  eauat. 

I  1007.  Order  for  payment  of  money,  how  enforced. 

Order  and  motion  defined. 

§1003.  Every  direction  of  a  court  or  judge,  made  or  entered  in  writ- 
isg,  and  not  included  in  a  judgment,  is  denominated  an  order.  An  ap- 
plication for  an  order  is  a  motion. 

IieglaUtion  f  1003.     Enacted  Maroh  11,  1872;   re-enactment  of  Practiee  Act, 

I  SIS  (Hew  York  Code,  |  400). 
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OlUtloilt.     Cat.   68/508;   80/170;    88/185.   282;   98/640;    09/514;    117/240; 
119/440;    126/287;    182/825;    188/868;    144/100;    147/128;    161/48S. 
Act:   Cftl.   (9  515)  27/880. 

Ordtr.     Vacatiiic:  Ante,  I  987.     Enfor cement:   Ante,  1 128,  snbd.  4. 
iBf  application  for:  Ante,  f  I  182,  188.     Final  effect  of,  aa  estoppel:  Post,  f  1908. 

Motion.  Notice  of:  Post,  (  1005.  Beard  before  eonrt  oonuniiaionMs:  ABte. 
I  250,  lubd.  1. 

Motions  and  orders,  where  made. 

§1004.  Motions  mast  be  made  in  the  county,  or  eity  and  eonnty,  in 
which  the  action  is  pending.  Orders  made  out  of  court  may  be  made  by 
the  judge  of  the  court  in  any  part  of  the  state. 

Legislation  §  1004.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act.  |  S16 
(New  York  Code,  S  401),  which  read:  "Motions  shall  be  made  in  the  county  is 
which  the  action  is  brought,  or  in  an  adjoining  county  in  the  same  diatriet.** 
When  enacted  in  1872,  (  1004  read:  "Motions  must  be  made  in  the  eouoty  in 
which  the  action  is  pending,  or  in  an  adjoining  eounty  in  the  same  iudicial  dis- 
trict. Orders  made  out  of  court  may  be  made  by  the  Judge  of  the  eourt  in  an> 
part  of  the  state."     2.  Amended  by  Code  Amdts.  1880,  p.  12. 

CiUtions.     Oal.  68/641;  09/518.     Prac.  Act:  Oal.  (i  516)  80/564;   85/4iOt. 

Power  of  Judge  at  chambers:  Ante,  S§  165,  166,  176. 

Conit  commissioner's  control  of  ez  parte  motions:  Ante,  i  259.  sabd.  1. 

Notice  of  motion.    Wben  must  be  given. 

§  1006.  When  a  written  notice  of  a  motion  is  necessary/  it  must  be 
given,  if  the  court  is  held  in  the  county  in  which  at  least  one  of  the  at- 
torneys of  each  party  has  his  office,  five  days  before  the  time  appointed 
for  the  hearing;  otherwise,  ten  days.  When  the  notice  is  served  by  mail, 
the  number  of  days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of  deposit  and  the 
place  of  service;  such  increase,  however,  not  to  exceed  in  all  thirty  days; 
but  in  all  cases  the  court,  or  a  judge  thereof,  may  prescribe  a  shorter 
time. 

Legislation  fi  1006.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  f  517 
(New  York  Code,  8  402),  which  read:  "When  a  written  notice  of  a  motion  ia 
necessary,  it  shall  be  given,  if  the  coart  be  held  in  the  same  distrlet  with  botb  par> 
ties,  five  days  before  the  time  appointed  for  the  hearing;  otherwise,  tea  days; 
but  the  court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a  shortei' 
time."  When  |  1005  was  enacted  in  1872,  (1)  "mSst*'  was  substituted  for 
"shall";  and  (2)  after  the  words  "ten  days,"  the  section  was  changed  to  r»ail, 
beginning  a  new  sentence,  "When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for  eyery  twenty'flve  naiioa 
of  distance  between  the  place  of  deposit  and  the  place  of  serrice;  such  innrnaao, 
howcTer,  not  to  exceed  in  all  ninety  days;  but  the  court,  or  judge,  or  oouaiy 
Judge,  may  prescribe  a  shorter  time."  2.  Amended  by  Code  Amdts.  1880,  p.  IS, 
to  read  as  at  present,  except  for  the  amendment  of  1907.  8.  Amendment  by 
Stats.  1901,  p.  177;  unconstitutional:  See  note,  8  5,  ante.  4.  Amended  by  Stots. 
1907,  p.  601,  (1)  substituting  "ia  held  in  the  county  in  which  at  least  ono  of 
the  attorneys  of  each  party  has  his  office"  for  "be  held  in  the  same  eounty,  or 
city  and  county  with  both  parties";  the  code  commissioner  saying,  *The  amend* 
ment  allowi  the  notice  of  motion  to  be  for  Ave  days  whencTer  the  court  ia  held 
ia  the  county  in  which  one  of  the  attorneys  has  his  office.     This  ia  the    raJe 
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of  court  already  adopted  in  most  Juriadietiona  of  the  raperior  ooort.  and  tha 
•BMndmant  makea  the  praetiee  nnifonn  throughout  the  atate.*' 

Oltetloiia.  Cal.  75/268.  364;  80/876;  98/822;  99/825;  118/591;  189/650. 
App.  6/278.     Prae.  Act:  Oal.    (fi  617)   48/451. 

WrftUn.  Nottoo  mnst  he:  Poet,  1 1010.  Order  msda  without  Bottet:  Ante^ 
i  937. 

Borriea  of  papera.     Goaarally:  Poat,  18  1010  at  aeq. 

Transfer  of  motiODS  and  orders  to  show  causa. 

§  1006.  When  a  notice  of  motion  is  given,  or  an  order  to  show  eanse 
is  made  returnable  before  a  judge  out  of  court,  and  at  the  time  fixed 
for  the  motion,  or  on  the  return-day  of  the  order,  the  judge  is  unable  to 
hear  the  parties,  the  matter  may  be  transferred  by  his  order  to  some 
other  judge,  before  whom  it  might  originally  have  been  brought. 

LegUUtlon  01006.     Enacted  March   11,1872;   re-enactment  of  Practice  Act. 
I  518    (New  York  Code,    f  404). 
CitatloBS.     Cal.  64/488. 
Hotleo  of  motion:  Ante,  |  1005. 

Order  for  payment  of  money,  how  enforced. 

§1007.  Whenever  an  order  for  the  payment  of  a  sum  of  money  Is 
made  by  a  court,  pursuant  to  the  provisions  of  this  code,  it  may  be  en- 
forced by  execution  in  the  same  manner  as  if  it  were  a  judgment. 

X«8l8lation  ft  1007.     Enacted  March  11,  1872. 

Ottatioiia.     Cal.  68/328,  881;  75/88;  79/514,  602.  608;  129/888;  152/8. 

Bnforoed  bj  omcittlon:  Ante,  ||  681  ot  aeq.     Contempt:  Poat»  ||  1209  at  aeq, 

CHAPTEB  V. 
Kotices,  and  Filing  and  Servlee  of  Papers. 

1 1010.  Notieea  and  papere.  how  aerred. 

1 1011.  When  and  how  aerved. 
I  1012.  Serrice  hy  mail,  when. 
i  1013.  Serrice  hy  mail,  how. 

1 1014.  Appearance.     Notieea  after  appearaneo. 

f  1015.  Serrice  on  non-reaidenta. 

1 1016.  Preceding  proviaiona  not  to  apply  to  proceedtnf  fo  hrinf  party  Into  eon- 
tempt. 

I  1017.  Serrice  by  telegraph. 

I  1018.  (No  aection  with  thla  number.] 

1 1019.  Serrice  of  pleadinga  in  action  for  dlTorce  for  adultery. 

Notices  and  papers,  liow  served. 

§  1010.  Notices  must  be  in  writing,  and  the  notice  of  a  motion,  other 
than  for  a  new  trial,  must  state  when,  and  the  grounds  upon  which  it 
will  be  made,  and  the  papers,  if  any,  upon  which  it  is  to  be  based.  If 
any  such  paper  has  not  previously  been  served  upon  the  party  to  be 
notified  and  was  not  filed  by  him,  a  copy  of  such  paper  must  accompany 
the  notice.  Notices  and  other  papers  may  be  served  upon  the  party  or 
attorney  in  the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  code. 
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LegliUtlon  8  1010.  1.  Enacted  Hardi  11,  1872;  baied  onPrsetiee  Aet,  I  Sit. 
which  read:  "Written  notices  and  other  paperi,  when  required  to  1m  wmi 
on  the  party  or  attorney,  ihall  be  served  in  the  manner  prescribed  in  th«  aco 
three  sections,  when  not  otherwise  provided;  but  nothinif  in  this  title  ■hafi 
be  applicable  to  original  or  final  process,  or  any  proceedings  to  bring  »  puty 
into  contempt."  When  enacted  in  1872,  fi  1010  read:  "Notices  must  be  in  writ* 
ing,  and  notices  and  other  papers  may  be  served  upon  the  party  or  attorney  ii 
the  manner  prescribed  in  this  chapter,  when  not  otherwise  provided  by  tha 
code."  2.  Amendment  by  Stats.  1901,  p.  177;  unconstitutional:  See  note,  |  5.  ast«. 
8.  Amended  by  Stats.  1907,  p.  601;  the  code  commissioner  saying,  "SeqoixM 
the  notice  to  state  when,  and  the  grounds  and  papers  upon  which,  the  motios 
will  be  made.  Codifies  what  the  actual  practice  is  to«day,  and  what  is  gee- 
erally  provided  for  in  rules  of  court." 

Citations.  Cal.  68/96;  68/580;  66/470.  471;  89/40;  94/444;  95/367;  9?/ 
526;  99/176;  118/297;  122/211;  129/858;  186/866.  Prac.  Aolf:  CaL  (f  519) 
80/188. 

When  and  how  served. 

§1011.  The  service  may  be  personal,  hj  delivery  to  the  party  or  at- 
torney on  whom  the  service  is  required  to  be  made,  or  it  may  be  ms  fol- 
lows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his 
office,  by  leaving  the  notice  or  other  papers  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or  when  there  is  no  person  in  the 
office,  by  leaving  them  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon,  in  a  conspicuous  place  in  the  office;  or,  if  it  is  not 
open  so  as  to  admit  of  such  service,  then  by  leaving  them  at  the  attor- 
ney's residence,  with  some  person  of  not  less  than  eighteen  years  of  age, 
if  his  residence  is  in  the  same  county  with  his  office;  and  if  his  residence 
is  not  known,  or  is  not  in  the  same  county  with  his  office,  or  being  in  the 
same  county  it  is  not  open,  or  there  is  not  found  thereat  any  person  of 
not  less  than  eighteen  years  of  age,  then  by  putting  the  same,  inclosed 
in  a  sealed  envelope,  into  the  post-office  directed  to  such  attorney  at  his 
office,  if  known;  otherwise  to  hie  residence,  if  known;  and  if  neither  his 
office  nor  his  residence  is  known,  then  by  delivering  the  same  to  the 
clerk  of  the  court  for  the  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other 
paper  at  his  residenee,  between  the  hours  of  eight  in  the  morning  and 
six  in  the  evening,  with  some  person  of  not  less  than  eighteen  years  of 
age;  and,  if  his  residence  is  not  known,  by  delivering  the  same  to  the 
clerk  of  the  court  for  such  party. 

Legislation  §  1011.  1.  Enacted  March  11,  1872,  In  oxaet  language  of  Prac- 
tice Act,  $520  (New  York  Code,  S  409),  which  read:  "The  service  may  be  per- 
sonal, by  delivery  to  the  party  or  attorney,  on  whom  the  serriee  is  r^qmind 
to  be  made,  or  it  may  be  as  follows:  1st.  If  upon  an  attorney,  it  maj  b«  aaade 
during  his  absence  from  his  office,  by  leaving  the  notice  or  other  papers  with 
his  clerk  therein,  or  with  a  person  having  charge  thereof;  or  when  there  is  aa 
person  in  the  office,  by  leaving  them,  between  the  hours  of  eight  in  the  memiag 
and  six  in  the  afternoon,  in  a  conspicuous  place  in  the  office;  or  if  it  be  not 
open,  BO  as  to  sdmit  of  such  service,  then  by  leaving  them  at  the  sttoraey'a 
residence,  with  some  person  of  suitable  age  and  dlseretioB:  sad  if 
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1>«  not  known,  then  by  putting  the  same,  inclosed  in  an  envelope,  Into  the  post- 
office,  directed  to  such  attorney:  2d.  If  upon  a  party,  it  may  be  made  by  leaving 
the  notice  or  other  paper  at  his  residence  between  the  hours  of  eight  in  the 
morning  and  six  in  the  evening,  with  some  person  of  suitable  age  and  discretion; 
and  if  his  residence  be  not  known,  by  putting  the  same,  inclosed  in  an  en* 
Tclope,  into  the  post-office  directed  to  such  party."  2.  Amendment  by  Stats. 
1901,  p.  178;  unconstitutional:  See  note,  §  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  602;  the  code  commissioner  saying,  "Changes  the  hours  during  which  notice 
may  be  served  at  an  attorney's  office  in  his  absence,  so  that  the  hours  shall  be 
from  nine  to  five  instead  of  from  eight  to  six;  excuses  the  leaving  of  papers  at 
an  attorney's  residence  if  in  a  county  other  than  that  of  his  office;  provides 
means  of  service  when  his  residence  is  in  another  county,  or  when  neither  his 
offico  nor  his  residence  is  known." 

Citations.  Cal.  46/651;  49/511;  58/189;  63/580;  67/454;  78/538;  75/263, 
«64:  94/444,  639.  640;  129/190;  131/289;  186/366;  (subd.  1)  61/467;  76/ 
620;  119/108;  122/211;  142/604:  (subd.  2)  61/467;  76/620.  App. (subd.  2} 
4/50.     Prac.  Act:  Cal.  (§620)  24/96;  28/154;  34/660. 

Servica.     On  attorney:  Post,  8  1015. 

Duty  of  sheriff  serving,  to  exhibit:   See  Pol.  Code.   5  4169. 

Coronor  to  serTs,  when  sherilT  a  party:   See  Pol.  Code,  5  4172. 

Elisor  may  be  appointed  to  ezecnte,  when:   See  Pol.  Code,  §  4178. 

Justification  of  sheriff:  See  Pol.  Code,  f  4168. 

Service  "by  mail,  when. 

§  1012.  Service  by  mail  may  be  made,  where  the  person  making  the 
service,  and  the  person  on  whom  it  is  to  be  made,  reside  or  have  their 
offices  in  different  places,  between  which  there  is  a  regular  communica- 
tion by  maiL 

I«egislation  9  1012.  1.  Enacted  March  11,  1872,  in  the  exact  language  of 
Practieo  Aet,  {521  (New  York  Code.  9  410).  2.  Amended  by  Code  Amdts. 
1873-74,  p.  343,  inserting  "or  have  their  offices"  after  "reside." 

CitaUons.  Cal.  46/651;  61/508;  63/122,  580;  65/222;  83/575,  676;  94/ 
639,  640;  129/190;  148/453,  455.  App.  4/50.  Prac.  Act':  Cal.  (9  521)  24/ 
06;   80/183,  184. 

Service  by  mall,  hew. 

§  1018.  In  case  of  service  by  mail,  the  notice  or  other  paper  must  be 
deposited  in  the  post-office,  in  a  sealed  envelope,  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  office  or  place  of  residence,  and  the 
postage  paid.  The  service  is  complete  at  the  time  of  the  deposit,  but  if, 
within  a  given  number  of  days  after  such  service,  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the  time  within 
which  such  right  may  be  exercised  or  act  be  done  is  extended  one  day 
for  every  twenty-five  miles  distance  between  the  place  of  deposit  and  the 
place  of  address;  such  extension,  however,  not  to  exceed  thirty  days 
m  all. 

ZiOgislation  §  1013.  1.  Enacted  March  11,  187!2 ;  based  on  Practice  Act,  9  522, 
aa  amended  hj  Stats.  1861,  p.  497,  which  read:  "In  case  of  service  by  mail, 
the  notice,  or  other  paper,  shall  be  deposited  in  the  post-office,  addressed  to 
tho  person  on  whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage 
paid.  And  in  snch  ease,  the  time  of  service  shall  be  increased  one  day  for  every 
Codo  dr.  Proc. — 27 
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twenty-five  mllei  distance,  between  the  place  of  depotit  and  the  place  of  addrost; 
provided,  that  service  in  any  ease  shall  be  deemed  complete  at  the  end  of  ninety 
days  from  the  date  of  its  deposit  in  the  post-office."  When  §  1018  was  enacted 
in  1872,  it  read  the  same  as  at  present,  except  for  the  amendmenta  of  1878-74 
and  1907.  2.  Amended  by  Code  Amdts.  1878-74,  p.  848,  (1)  insertinf  "olBee 
or"  after  "his";  (2)  chan^ng  semicolon  to  comma  after  "deposit"  and  after 
"address."  8.  Amendment  by  Stats.  1901,  p.  178;  unconstitutional:  Baa  not*. 
i  5,  ante.  4.  Amended  by  Qtats.  1907,  p.  602,  (1)  insertinf  "in  a  aealed 
envelope"  after  "post-office,"  and  (2)  substituting  "thirty"  for  "ninety**;  tha 
code  commissioner  saying,  "Directs  that  notices  deposited  in  the  post-oiHee  be 
inclosed  in  sealed  envelopes,  and  substitutes  'thirty*  for  'ninety*  in  the  laat  line." 

Citotlons.  Cal.  61/466,  467.  508;  63/580;  65/222,  223;  78/808;  88/575. 
676,  577;  91/587;  94/640;  115/621;  129/190;  132/263;  148/458,  455.  Prae. 
Act:  Oal.  (9  522)  24/96;  80/188,  184. 

Distance:  Ante,  {  1005. 

Appearance.    Kotices  after  appearance. 

§  1014.  A  defendant  appears  in  an  action  wben  lie  answers,  demnrs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or  when  an  attor- 
ney fiYeB  notice  of  appearance  for  him.  After  appearance,  a  defendant 
or  his  attorney  is  entitled  to  notice  of  all  subsequent  proceedings  of 
which  notice  is  required  to  be  given.  But  where  a  defendant  has  not 
appeared,  service  of  notice  or  papers  need  not  be  made  upon  him  unless 
he  is  imprisoned  for  want  of  bail. 

Legislation  11014.  Enacted  March  11,  1872;  based  on  Practice  Act.  1538 
(New  York  Code,  §  414),  substituting  (1)  "appears"  for  "shall  be  deemed  to 
appear,"    (2)   "Is"  for  "shall  be,"  and   (8)   "is"  for  "be"  before  "impriaoned." 

Citations.  Oal.  55/8;  56/629;  68/580;  67/108;  75/289;  111/522;  112/632; 
118/805;  122/450;  125/300,  548;  182/88;  189/717;  141/8;  146/578;  158/ 
695,  696.     Prac.  Act:  Cal.  (fi  523)   17/517;  27/299;  80/188. 

Appearance.     Waiver  of  snmmoni:  Ante,  If  406,  416. 

Notice  of  subsequent  proceedings.     How  given:  Post,  |  1015. 

Appearance  in  forcible  entry  and  detainer  before  day  fljwd:  See  post,  i  1170. 

Service  oa  non-residents. 

§1016.  When  a  plaintiff  or  a  defendant,  who  has  appeared,  resides 
out  of  the  state,  and  has  no  attorney  in  the  action  or  proceeding,  the 
service  may  be  made  on  the  clerk  for  him.  But  in  all  cases  where  a 
party  has  an  attorney  in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the  party,  except 
service  of  subpa^nas,  of  writs,  and  other  process  issued  in  the  suit,  and  of 
papers  to  bring  him  into  contempt.  If  the  sole  attorney  for  a  party 
IS  removed  or  suspended  from  practice,  then  the  party  has  no  attorney 
within  the  meaning  of  this  section.  If  his  sole  attorney  has  no  known 
office  in  this  state,  notices  and  papers  may  be  served  by  leaving  a  eopy 
thereof  with  the  clerk  of  the  court,  unless  such  attorney  shall  have 
filed  in  the  cause  an  address  of  a  place  at  which  notices  and  papers 
may  be  served  on  him,  in  which  event  they  may  be  served  at  such  place. 
Legislation  §  1015.     1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  524 

(New   York   Code,    M15),   substituting   "must"    for   "shall."     2.  Amendment  by 

Btats.  1901,  p.  179;  unconstitutional:  See  note,  5  5,  ante.     8.  Amended  hj  Stita. 

1907,  p.  602,  (1)  inserting  "service"  before  "of  subpoBnaa,"  and  (2)  adding  the 
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last  two  a«ntenees;  the  eode  eommiuioner  u^jing,  "The  amendmeni  tddi  ih«  iMt 
two  Benteneea  and  is  intended  to  supply  a  mode  of  serving  notieet  and  papers 
when  tho  attorney  for  a  party  has  been  remoTed  or  suspended  or  has  no  known 
ofieo  witbin  the  state." 

C3tt«kions.  Cal.  63/580;  65/191;  70/528;  86/244;  119/108;  126/662;  128/ 
244;  129/190;  181/289;  189/717.  App.  6/278.  Prao.  Aet:  Oal.  <!  624)  80/ 
1S3:   89/161. 

Attoxniey.  Anthority  of:  Ante,  1288.  I>iitiM  of:  Anto,  1282.  Dlibarrad 
w'bcn:  Ante,  18  287-299. 

Sarvico.     How  made:  Ante,  C  1011, 

PrecedincT  proTisions  not  to  apply  to  proceeding  to  bring  party  into  coii- 


§1016.  The  foregoing  provisloni  of  this  chapter  do  not  apply  to  the 
service  of  a  summons  tir  other  process,  or  of  any  paper  to  bring  a  party 
into  contempt. 

XiOglaUtlon  f  1016.     Enacted  March  11,  1872;  based  on  Practice  Act,  I  519. 

Le^slation  |  1010,   ante. 
Oltatloiis.     Cal.  63/580;  66/191;  125/662. 


by  telegraph. 

§  1017.  Any  summonB,  writ,  or  order  in  any  civil  snit  or  proceeding, 
and  all  other  papers  requiring  service,  may  be  transmitted  by  telegraph 
for  service  in  any  place,  and  the  telegraphic  copy  of  such  writ,  or  order, 
or  paper  so  transmitted,  may  be  served  or  executed  by  the  officer  or  per- 
son to  whom  it  is  sent  for  that  purpose,  and  returned  by  him,  if  any 
retnm  be  requisite,  in  the  same  manner,  and  with  the  same  force  and 
effect  in  all  respects,  as  the  original  thereof  might  be  if  delivered  to 
hiniy  and  the  officer  or  person  serving  or  executing  the  same  has  the  same 
anthorityy  and  is  subject  to  the  same  liabilities,  as  if  the  copy  were  the 
originaL  The  ori^nal,  when  a  writ  or  order,  must  also  be  filed  in  the 
eoart  from  which  it  was  issued,  and  a  certified  copy  thereof  must  be  pre- 
served in  the  telegraph-office  from  which  it  was  sent.  In  sending  it, 
either  the  original  or  the  certified  copy  may  be  used  by  the  operator  for 
that  purpose.  Whenever  any  document  to  be  sent  by  telegraph  bears 
a  seal,  either  private  or  official,  it  is  not  necessary  for  the  operator,  in 
■ending  the  same,  to  telegraph  a  description  of  the  seal,  or  any  words 
or  deviee  thereon,  but  the  same  may  be  expressed  in  the  telegraphic  copy 
by  the  letters  "L.  B.,"  or  by  the  word  "seal." 

IiOglfllatlon  81017.     Enacted  March  11,  1872;  based  on  Stati.  1862,  p.  292, 
117. 

§1018.     [No  section  with  this  number.] 

Service  of  pleadings  in  action  for  divorce  for  adultery. 

§  1019.  When  in  an  action  for  divorce  adultery  is  charged  against 
either  party  and  the  person  with  whom  such  adultery  is  alleged  to  have 
been  committed  by  such  party  is  named  in  any  of  the  pleadings,  a  copy 
at  sueh  pleadings  must  be  personally  served  on  such  named  person;  or, 
ilk  case  tnich  named  jpenon  cannot  be  found,  such  notice  of  the  action  and 
o£  the  connection  of  such  person  therewith  shall  be  given  as  shall  be 
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ordered  by  the  court;  the  said  person  so  served  shall  have  the  riglit  to 
appear  and  plead  and  be  heard  in  such  action  in  the  same  manner  aii 
to  the  same  extent  as  the  parties  to  the  action. 

Laglslatlon  f  1019.     Added  by  SUto.  1909,  e.  640. 


CHAPTER  YL 

Ck>8t8. 

1021.  Compensation  of  attomeyi.     Costs  to  parties. 

1022.  When  allowed  of  course    to  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of  action  ean  carry  eosts  In  b«t 
one. 

1024.  Defendant's  costs  must  be  allowed  of  course,  in  certain  eases. 

1025.  Costs,  when  in  the  discretion  of  the  court. 

1026.  When   the   several   defendants   are   not  united  in  interest,   eosts    Biay  be 
severed. 

1027.  Costs  of  appeal  discretionary  with  the  eonrt,  in  certain  caasa. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  condition  of. 
1080.  Costs  when  a  tender  is  made  before  suit  brought. 
1031.  Costs  in  action  by  or  against  an  administrator,  ete. 
1082.  Costs  in  a  review  other  than  by  appeal. 

1088.  Filing  of  and  affidavit  to  bill  of  cost's. 
1084.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  clerk  In  the  SudgnBeni. 

1080.  When  plaintiff  is  a  non-resident  or   foreign   corporation,   defsndaal 

require  security  for  eosts. 
1087.     If  such  security  be  not  given,  the  action  may  bo  dismissed, 
1038.     Cost's  when  state  is  a  party. 

1089.  Costs  when  county  is  a  party. 

Oompensation  of  attorneys.    Costs  to  parties. 

§  1021.  The  measure  and  mode  of  compensation  of  attorneys  acd 
counselors  at  law  is  left  to  the  agreement,  express  or  implied,  of  the 
parties;  but  parties  to  actions  or  proceedings  are  entitled  to  costs  and 
disbursements,  as  hereinafter  provided. 

Legislation  61021.  1.  Enacted  March  11,  1872;  based  on  Praetico  Act.  S  494 
(New  York  Code,  S  203),  as  amended  by  Stats.  1855,  p.  250,  which  read:  'The 
measure  and  mode  of  compensation  of  attorneys  and  counselors  shall  bo  left  to 
the  agreement,  express  or  implied,  of  the  parties;  but  there  shall  bo  allowed 
to  the  prevailing  party  in  any  action  in  the  supreme  eonrt,  district  eourt,  sopo- 
rior  court  of  the  city  of  San  Francisco,  and  county  courts,  hia  oosts  and  noees- 
sary  disbursements  in  the  action,  or  special  proceeding  in  the  uatUTv  of  aa 
action."  2.  Amendment  by  Stats.  1901,  p.  179;  unconstitutional:  Soo  aoto,  |  S» 
ante. 

Citations.  Cal.  68/88,  92;  90/548;  93/571;  117/221;  120/452,  454;  121/ 
64;  128/155;  180/236;  136/172;  140/22;  150/268. 

Foreclosure.  Oounsel  fees  on:  Post,  8  1500.  See  post.  Appendix,  tit.  *1forfr 
gages." 

Action  on  fencing  bond.     Oountol  fees:  Post,  9  1261. 

Mechanics'  Hens.     Costs  and  counsel  fees:  Post,  S  1195. 

Partition.     Oosts  and  counsel  foes:  Ante,  ||  796,  798,  801. 
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FzobmU  matter.    Attoneys'  feet:  Post,  i  1718. 
Costa  In  pamenlar  aetloni:  Sea  ipeeifle  title. 

Aefcloa  for  eontributioa  hj  co-owner  of  ixrigatlon-ditclL     Attorney i'  feei:  8oe 
GIt.   Code,    i  848. 

Wben  allowed  of  conne  to  plaintiff. 

§  1022.  Costs  are  allowed  of  courso  to  the  plaintiff,  upon  a  judgment 
in  his  favor,  in  the  following  eases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  a<;tion  to  recover  the  possession  of  personal  property,  where 
the  valne  of  the  property  amounts  to  three  hundred  dollars  or  over;  such 
value  shall  be  determined  by  the  jury,  court,  or  referee  by  whom  the 
action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when  plaintiff 
recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine. 

Leglalatlon  81028.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  |  495 
(Kew  York  Code,  S  804),  as  amended  by  State.  1869-70,  p.  66.  (1)  in  introdnc- 
tory  paragraph,  enbetitnting  "are"  for  "ahall  be"  before  "allowed";  (2)  in  eubd. 
8,  changing  "where"  to  "when";  and  (8)  in  eubd.  4,  omitting  at  end,  after  "pro- 
ceeding/* the  words   "in  the  nature  of  an  action." 

Citatlona.  Cal.  72/468;  120/260,  449;  123/152,  158;  141/95;  144/433,  547; 
145/455,  456;  149/780;  150/180;  (eubd.  1)  144/432;  (eubd.  8)  64/290;  86/ 
461;  120/259;  122/228;  125/49;  184/42;  (subd.  5)  74/566;  130/224;  144/ 
482.     App.   6/477. 

Coets  in  action  for  nnirpation  of  franchise:  See  ante,  81  800,  810. 

Partition,  costs  in:   See  ante,  S9  768,  769,  771,  796,  799. 

Costs.     Discretionary  when:  Post,  §§  1025,  1027. 

Subd.  2.     Personal  propezty.     Value:  Post,  9  1025. 

Snhd.  3.     Money  or  damages:  Post,  fi  1025. 

Subd.  4.     Special  proceeding.     Generally:  Post,  {}  1063-1821. 

Act  requiring  secorlty  for  costs  in  libel  and  slander:  See  post.  Appendix,  tit. 
TabeL" 

Sereral  actions  brought  on  a  single  cause  of  action  can  carry  costs  in 

bat  one. 

§1023.  When  several  actions  are  brought  on  one  bond,  undertaking, 
promissory  note,  bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case  for  the  same  cause  of  action,  against  several  parties  who 
might  have  been  joined  as  defendants  in  the  same  action,  no  costs  can 
be  allowed  to  the  plaintiff  in  more  than  one  of  such  -actions,  which  may 
be  at  his  election,  if  the  party  proceeded  against  in  the  other  actions 
were,  at  the  commencement  of  the  previous  action,  openly  within  this 
state;  but  the  disbursements  of  the  plaintiff  must  be  allowed  to  him  in 
each  action. 

Legislation  81023.     1.  Enscted  March  11,  1872;   based  on  Practice  Act,  9  496 
(New  York  Oode,   9  804),  substituting   (1)    "can"  for  "shall"  after  "costs."  and 
(2)   "must"  for  "shall"  before  "be  allowed."     2.  Amendment  by  Stats.   1901,  p. 
180:   unconstitutional:   See  note,   9  5.   ante. 
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Oltattom.    Cal.  110/620. 

BeTsnl  partiei,  who  might  ha^B  been  Joined  ai  defendanta:  Ante.  9  S8t. 

Defendant's  ooste  must  be  allowed  of  course,  in  certain  cases. 

§  1024.  Costs  must  be  allowed  of  coarse  to  the  defendant  upon  a  jvdf- 
ment  in  his  favor  in  the  actions  mentioned  in  section  ten  hundred  aai 
twenty-two,  and  in  special  proceedings. 

LegliUtion  1 1024.  1.  Enacted  March  11,  1872 ;  baeed  on  Practiee  Aet.  I  4fT 
(New  York  Code,  9  805),  lubetituttDg  (1)  "must"  for  "ihall,"  (2)  '«taa  baa- 
dred  and  twenty- two"  for  "four  hundred  and  ninety- five,"  and  (8)  '*in  apeciil 
proceedings"  for  "in  a  epecial  proceeding  in  the  nature  of  an  action."  S.  AiBcai- 
ment  by  State.  1901,  p.  180;  uneonstitntional:  See  note,  I  5,  ante. 

Oltatlona.  Cal.  72/458;  74/566;  122/228;  125/49;  184/42;  188/23;  144/ 
488.     App.  6/477.     Prae.  Act:  Oal.  (8  497)  29/282. 

Spadal  proceedings.     Ctensrdly:  Post,  |fi  1068-1821. 

Costs,  when  in  tbe  discretion  of  the  court 

§1026.  In  other  actions  than  those  mentioned  in  section  ten  bnndred 
and  twenty-two,  costs  may  be  allowed  or  not,  and,  if  allowed,  may  be 
apportioned  between  the  parties,  on  the  same  or  adverse  sides,  in  the  dis- 
cretion of  the  court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages,  when  the  plaintiff  recovers  leas  thai 
three  hundred  dollars,  nor  in  an  action  to  recover  the  possession  of  per- 
sonal property,  when  the  value  of  the  property  is  less  than  three  has- 
dred  dollars. 

Legislation  g  1026.  1.  Enacted  March  11,  1872;  based  on  Praotica  Aet,  I  498 
(New  York  Code,  fi  806),  as  amended  by  Stats.  1865-66,  p.  847,  subatltatiaf 
(1)  "ten  hundred  and  twenty-two"  for  "four  hundred  and  ninety-flre,"  and  (2) 
"can"  for  "shall"  before  "be  allowed."  2.  Amendment  by  Stats.  1901,  p.  ISO; 
unconstitutional:  See  note,  S  5,  ante. 

Citations.  Oal.  68/87;  72/458;  96/289;  101/287;  119/867;  120/250;  128/ 
149;  186/6;  188/23;  141/95;  144/432,  438,  547;  145/455,  456,  786.  Pzac 
Act:  Cal.  (8  498)   6/287;   17/889;  28/566;  29/282. 

Procoedinga  by  execution  creditor  to  appraise  homestead,  eosts  of:  &••  €It. 
Code,  fi  1259. 

When  the  Be^eral  defendants  are  not  united  in  interest^  costs  may  he 

severed. 

§  1026.  When  there  are  several  defendants  in  the  actions  mentioned 
in  section  ten  hundred  and  twenty-two,  not  united  in  interest,  and  mak- 
ing separate  defenses  by  separate  answers,  and  plaintiff  fails  to  recover 
judgment  against  all,  the  court  must  award  costs  to  such  of  the  defend- 
ants as  have  judgment  in  their  favor. 

Legislation  g  1026.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  %  499 
(New  York  Code,  fi  306),  substituting  (1)  "ten  hundred  and  twenty-two"  foa 
"four  hundred  and  ninetyflve,"  and  (2)  "must"  for  "shaU."  8.  Bapeal  bj  Stota. 
1901,  p.  180;  unconstitutional:  See  note,  fi  5,  ante. 

Judgment  for  some  defendants:  Ante,  fi  578. 

Costa  where  several  defendants:  Ante,  fi  1028* 
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Costs  of  appeal  dlscretlQiiary  with  tlie  court,  in  certain  eaeee. 

§  1027.  In  the  following  eases  the  costs  of  appeal  is  in  the  diseretioii 
of  the  eonrt: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Xioglilstlon  §1087.     Enaetad  March  11,  1872;  htted  on  PraotlM  Aet,  I  50f 
(Kew  York  Ood«,  8  806),  inbstitating  "appeal  U"  for  "an  appeal  ihaU  ba.** 
Oitattons.     Praa.  Aet:  OaL  (8  500)  89/382. 

Bef eree's  fees. 

§1028.  The  fees  of  referees  are  five  dollars  to  each  for  every  day 
spent  in  the  business  of  the  reference;  but  the  parties  maj  agree,  in  writ- 
ing, npon  anj  other  rate  of  compensation,  and  thereupon  such  rates  shall 
be  allowed. 

XiadaUtlOB  •  1088.     Enacted  March  11,  1873  (based  on  Fraetice  Aet,  |  504) 
anbatitntinc  "are"  for  "shall  be"  before  "flTe." 
Citattona.     Cal.  52/185;  140/404. 
Baference.     Generally:  Ante,  88  588-646. 
Baferees  In  partition.     Qompenaation  of:  Ante,  88  768,  796. 
Bafareea  in  probata:  Post,  8  1508. 

Continuance,  costs  may  be  imposed  as  condition  of. 

§  1029.  When  an  application  is  made  to  a  court  or  referee  to  postpone 
a  trial,  the  payment  of  costs  occasioned  by  the  postponement  may  be 
imposed,  in  the  discretion  of  the  court  or  referee,  as  a  condition  of  grant- 
ing the  same. 

T<es1alafcion  8  1029.     Enacted  March  11,  1872,  in  the  exact  lan^age  of  Prac- 
tiea  Act,  8  505,  aa  amended  hj  Stata.  1855,  p.  851. 
Citations.     Cal.  91/588. 
Postponement.     Qeaerally:  Ante,  88  595,  596. 

Ckwta  ^rlien  a  tender  is  made  before  suit  brought. 

§  1030.  When,  in  an  action  for  the  recovery  of  money  only,  the  de- 
fendant aDeges  in  his  answer  that  before  the  commencement  of  the  ac- 
tion he  tendered  to  the  plaintilf  the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court,  for  plaintifP,  the  amount  so  tendered,  and 
the  allegation  be  found  to  be  true,  tne  plaintiff  cannot  recover  costs,  but 
must  pay  costs  to  the  defendant. 

Lagialation  81030.  Enacted  March  11,  1873  (based  on  Practice  Act,  8  506), 
(1)  omittinf  "the**  before  "plaintiff,"  in  flrct  instance,  and  (2)  sobstitnting 
(»)  "cannot"  for  "ahall  not"  before  "recoTer,'*  and  (b)  "must"  for  "ahaU"  be- 
fore "pay.** 

OlUtions.     Cal.  144/117. 

Tender:  Poat,  8  2076. 

CHfar  to  eompromiae:  Ante,  8  997. 

Costs  in  action  by  or  against  an  administrator,  ete. 

§1031.  In  an  action  prosecuted  or  defended  by  an  executor,  admlnls- 
trator,  trustee  of  express  trust,  or  a  person  expressly  authorized  by  atat- 
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ute,  costs  may  be  recovered  as  in  action  by  and  against  a  person  proM- 
cutlng  or  defending  in  his  own  right;  but  such  costs  must,  by  the 
judgment,  be  made  chargeable  only  upon  the  estate,  fund,  or  party  repre- 
sented, unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith  in  the  action  or 
defense. 

Legislation  6  1031.  1.  Enacted  March  11,  1872;  based  on  Practice  Act«  |  507 
(New  York  Code,  §817).  substituting  (1)  "must"  for  "shall."  aod  (2>  "di- 
rects" for  "shall  direct."  2.  Amendment  by  Stats.  1901.  p.  180;  nnconatitn- 
tional:  See  note,  {  5,  ante. 

Citations.  Cal.  93/572;  99/479;  103/253;  126/871;  128/337;  149/121;  150/ 
178,  179. 

Costs  against  executor,  etc.:  Post,  8  1509. 

Costs  In  a  review  other  than  by  appeal. 

§  1032.  When  the  decision  of  a  court  of  inferior  jurisdiction  in  a 
special  proceeding  is  brought  before  a  court  of  higher  jurisdiction  for  a 
review,  m  any  other  way  than  by  appeal,  the  same  costs  must  be  allowed 
as  in  cases  on  appeal,  and  may  be  collected  by  execution,  or  in  suck 
manner  as  the  court  may  direct,  according  to  the  nature  of  the  case. 

Legililatlon  §  1032.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  608), 
substituting  "must"  for  "shall." 

bpedal  proceedings.     Generally:  Post,   S§  1068-1821. 
Costs  on  appeal:  Ante,  S  1027;  post,  S  1034. 

Filing  of  and  affidavit  to  bill  of  costs. 

§  1033.  The  party  in  whose  favor  the  judgment  is  rendered,  and  who 
claims  his  costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse 
party,  within  five  days  after  the  verdict,  or  notice  of  the  decision  of  the 
court  or  referee,  or,  if  the  entry  of  the  judgment  on  the  verdict  or  decis- 
ion be  stayed,  then,  before  such  entry  is  made,  a  memorandum  of  the 
items  of  his  costs  and  necessary  disbursements  in  the  action  or  proceed- 
ing, which  memorandum  must  be  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to  the 
best  of  his  knowledge  and  belief  the  items  are  correct,  and  that  the  dis- 
bursements have  been  necessarily  incurred  in  the  action  or  proceeding. 
A  party  dissatisfied  with  the  costs  claimed  may,  within  five  days  after 
notice  of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same  taxed 
by  the  court  in  which  the  judgment  was  rendered,  or  by  the  judge 
thereof  at  chambers.  By  the  decision  of  the  court,  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  findings  of  fact  and 
conclusions  of  law. 

Legislation  6  1033.  1.  Enacted  March  11.  1872;  based  on  Practice  Act,  I  510, 
as  amended  by  Stats.  1855,  p.  251,  which  read:  "The  party  in  whose  favor 
judgment  is  renderod,  and  who  claims  his  costs,  shall  deliver  to  the  clerk  of  thm 
court,  within  two  days  after  the  yerdict  or  decision  of  the  court,  a  memorandum 
of  the  items  of  his  costs  and  necessary  disbursements  in  the  action  or  pro««ed* 
inf;;  which  memorandum  shall  be  verified  by  the  oath  of  the  party,  or  his  attor- 
ney, stating  that  the  items  are  correct,  and  that  the  disbursements  have  booa 
necessarily  incurred  in  the  action  or  prucvoding."      When  fi  1038  was  enacted  ia 
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1872,  "mnst"  was  substituted  for  "shall/'  in  both  Instances.  8.  Amended  by 
Oode  Amdts.  1873-74,  p.  843,  to  read  as  at  present,  except  for  the  amendment 
of  1899.  8.  Amended  by  State.  1899,  p.  22,  adding  the  last  sentence.  4. 
Amendment  by  Stats.  1901,  p.  181;  unconstitutional:   See  note,   9  5.  ante. 

dtattons.  Cat.  67/231;  59/588;  68/55;  69/561;  71/260,  261;  90/837,  568; 
95/644;  106/205;  108/286;  120/127;  129/245;  130/300,  890;  134/640;  150/ 
82,  35,  37.  Prae.  Act:  Cal.  (9  510)  11/841;  16/418;  24/852,  853;  28/420; 
80/547;   64/590;   71/259.  260,  261;    129/245. 

Coats  on  appeal,  how  claimed  and  recovered. 

§  1034.  Whenever  costs  are  awarded  to  a  party  by  an  appellate  court, 
if  he  claims  such  costs,  he  must,  within  thirty  days  after  the  remittitur 
ia  filed  with  the  clerk  below,  deliver  to  such  clerk  a  memorandum  of  his 
eosts,  verified  as  prescribed  by  the  preceding  section,  and  thereafter  he 
may  have  an  execution  therefor  aa  upon  a  judgment. 

Iiegislation  §1034.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  665. 
u  amended  by  Stats.  1854,  Redding  ed.  p.  73,  Kerr  ed.  p.  103,  which  read: 
"Whenerer  costs  are  awarded  to  a  party  by  an  appellant  [sic]  court,  such  party 
may  haTe  an  execution  for  the  same  on  filing  remittitur  with  the  clerk  of  the  court 
below;  and  it  shall  be  the  duty  of  such  clerk,  whenever  the  remittitur  is  filed,  to 
issue  the  execution  upon  application  therefor,  and  whenever  costs  are  awarded  to  a 
party  by  an  order  of  any  court,  such  party  may  have  an  execution  therefor  in  like 
manner  as  upon  a  judgment."  2.  Amendment  by  Stats.  1901,  p.  181;  nnconstito- 
tional:  See  note,  9  5,  ante. 

CtUttons.     Cal.  59/588;   74/107;   118/114;   150/82,  88,  84,  85,  86,   87. 

Eeadttitiir:  Ante,  9  958. 

Interest  and  costs  maa%  be  included  by  the  clerk  In  the  Judgment. 

§1035.  The  clerk  must  include  in  the  judgment  entered  up  by  him, 
any  interest  on  the  verdict  or  decision  of  the  court,  from  the  time  it 
was  rendered  or  made,  and  the  costs,  if  the  same  have  been  taxed  or 
ascertained;  and  he  must,  within  two  days  after  the  same  are  taxed  or 
ascertained,  if  not  included  in  the  judgment,  insert  the  same  in  a  blank 
left  in  the  judgment  for  that  purpose,  and  must  make  a  similar  insertion 
of  the  costs  in  the  copies  and  docket  of  the  judgment. 

Z<egislatlon  ft  1036.  Enacted  March  11,  1872;  based  on  Practice  Act,  9  511 
(Kew  York  Code,  9  810),  as  amended  by  Stats.  1861,  p.  494,  sabstituting  (1) 
**mast"  for  "shall"  in  the  three  instances,  and  (2)  "are"  for  "shall  be"  before 
"Uxed." 

ClUtlons.  Cal.  71/260,  261;  82/185;  88/394;  90/386;  95/143;  108/286; 
128/575;  180/890;  141/697.  App.  7/175.  Prac.  Act:  Cal.  (9  511)  28/420; 
80/547;  83/678;  71/259,  260. 

Interest  on  Jndgmenti:  See  CiT.  Code,  99  1917,  1918,  1920. 

When  plalntlil  is  a  non-resident  or  foreign  corporation,  defendant  may 

require  security  for  costs. 

§  1036.  When  the  plaintiff  in  an  action  or  special  proceeding  resides 
ont  of  the  state,  or  is  a  foreign  corporation,  security  for  the  costs  and 
charges,  which  may  be  awarded  against  such  plaintiff,  may  be  required 
by  the  defendant.  When  required,  all  proceedings  in  the  action  or 
Bpeetal  proceeding  must  be  sta^'ed  until  an  undertaking,  executed  by  two 


§1037  CODE  OP  CIVIL  PROCEDURE.  426 

or  more  persons,  is  filed  with  the  clerk,  to  the  effect  that  they  will  pay 
such  costs  and  charges  as  may  be  awarded  against  the  plaintiff  by  judg- 
ment, or  in  the  progress  of  the  action  or  special  proceeding,  not  exceed- 
ing the  sum  of  three  hundred  dollars.  A  new  or  an  additional  under- 
taking may  bo  ordered  by  the  court  or  judge,  upon  proof  that  the  origi- 
nal undertaking  is  insufficient  securit^y  and  proceedings  in  the  action 
or  special  proceeding  stayed  until  such  new  or  addition^  undertaking  is 
executed  and  filed. 

Legislation  6  1036.  1.  Enacted  March  11,  1873;  bated  on  Practice  Aet,  |  513 
(New  York  Code,  §  808),  (1)  subititntins  "muBt"  for  "ehall"  before  *'b« 
■tared.*'  and  (3)  "ii"  for  *'be"  before  "filed"  and  before  "executed."  2.  Amend- 
ment by  Stats.  1901,  p.  181;  uneonstitntional :  See  note,  {6,  ante.  8.  Aknended 
by  Stats.  1903,  p.  187,  adding  "or  special  proceeding"  after  "action,"  In  aaeh 
instance.  * 

Citations.  Oal.  56/351;  63/43;  98/509;  118/660,  661.  663,  668;  187/449; 
149/490,  493,  498. 

QnaUflcation  of  sureties:  Post,  9  1057. 

If  sucli  security  be  not  given*  the  action  may  be  dlsmlBsed. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service  of  notice  that 
security  is  required,  or  of  an  order  for  new  or  additional  security,  upon 
proof  thereof,  and  that  no  undertaking  as  required  has  been  filed,  the 
court  or  judge  may  order  the  action  or  special  proceeding  to  be  dia- 
missed. 

Legislation  §1037.     1.  Enacted  March  11,  1873,  in  exact  language  of  Pra*> 

tice  Act,   fi  514.     3.  Amendment  by  Stats.   1901,  p.  181;  nneonstitutional :    See 

note,  i  5,  ante.     8.  Amended  by  Stats.  1908,  p.  188,  inserting  "or  special  pr»* 

ceeding"  after  "action." 

CitaUons.     Oal.  93/509;  118/661;  137/449;  149/490,  493;  153/848. 

Costs  'wben  state  is  a  party. 

§  1038.  When  the  state  is  a  party,  and  costs  are  awarded  against  it, 
they  must  be  paid  out  of  the  state  treasury. 

Legislation  8  1038.     Enacted  March  11,  1873. 

OiUtions.     Cal.  116/494;   145/767. 

No  security  required  of  state:  Post,  8  1058. 

Costs  when  cotinty  is  a  party. 

§1030.  When  a  county  is  a  party,  and  costs  are  awarded  against  it» 
they  must  be  paid  out  of  the  county  treasury. 

Legislation  81039.     Enacted  March  11,  1873. 

Citations.     Cal.  106/205;  116/494. 

Ho  secnxlty  required  of  county:  Post,  1 1058. 
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CHAPTBB  Vn. 

Oeneral  Proyislons. 

i  1045.  IjOflt  papen,  bow  rapplied. 

§  1046.  Papers  without  the  title  of  the  action,  or  with  defeotlTt  title^  mftj  be 

▼alid. 

I  1046«,  rains  of  pepere  nnne  pro  tune. 

I  1047.  SueeessiTe  sctione  on  the  lame  eontrsct,  ete. 

§  1048.  Consolidation  of  several  actions  into  one. 

9  1040.  Actions,  when  deemed  pending. 

I  1050.  Actions  to  determine  adverse  claims,  and  by  snretiea. 

1 1051.  Testimony,  when  to  he  taken  by  the  clerk. 

I  1058.  The  clerk  must  keep  a  register  of  actions. 

I  1058.  Two  of  three  referees,  etc.,  may  do  any  act. 

i  1054.  Time  within  which  an  act  is  to  be  done  may  be  extended. 

1 1055.  Action  againsf  officer  for  official  acts. 

I  1050.  Oorporations  may  become  sureties  on  undertakings  and  bonds. 

1 1057.  TJndertaklogs  mentioned  in  this  code,  requisites  of. 

I  1058.     People  of  state  not  required  to  give  bonds  when  state  is  a  party. 

1 1059.     Surety  on  appeal  substituted  to  rightii  of  Judgment  creditor.. 

liOflt  papers,  how  supplied. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the  eonrt  may  author- 
ize a  copy  thereof  to  be  nled  and  used  instead  of  the  originaL 

XiSgisUtion  11045.     Enacted   March   11,    1872. 
Cttatlona.     Cal.  08/608;  110/100;  187/272. 

Iiost  certifleates  of  deposit.     Statute  xelating  to  actions  on:  See  post,  Appen< 
diz,  tit.  "Statute  of  Limitations." 

Papers  withont  the  title  of  the  action,  or  with  def  ectlTe  title,  may  be 

▼slid. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without  the  title  of  the 
action  or  proceeding  in  which  it  is  made,  or  with  a  defective  title,  is  as 
valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelligibly 
refer  to  such  action  or  proceeding. 

Iisgi elation  §1046.     Enacted  March  11,  1872;  based  on  Practice  Act,   §581 
(Kew  York  Code,   i  406),  substituting  "is"  for  "shall  be." 
Citations.     Cal.  67/122;  95/417;  100/335.     Prac.  Act:  Cal.   (9  581)   8/07. 

FHing  of  papers  nimc  pro  ttina 

§  1046a.  In  all  cases  brought  under  the  provisions  of  any  act  pro- 
viding for  the  establishment  and  quieting  of  title  to  real  propertv  in 
cases  where  the  public  records  in  the  office  of  the  county  recorder  nave 
been,  or  shall  hereafter  be,  lost  or  destroyed,  in  whole  or  in  any  ma- 
terial part  by  flood,  fire  or  earthquake,  all  papers  filed  under  order  of 
court  nnne  pro  tunc  as  of  the  date  when  they  should  have  been  filed, 
shall  have  the  same  force  and  effect  as  if  filed  on  the  date  when  they 
should  have  been  filed. 

I«eglslatlQn  9  1046a.    Added  hj  Stats.  1909,  c.  686. 
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Successive  actions  on  the  same  contract,  etc. 

§  1047.  Successive  actions  may  be  maintained  upon  the  same  eontract 
or  transaction,  whenever,  after  the  former  action,  a  new  cause  of  actios 
arises  therefrom. 

LogislaUon  §  1047.     Enacted  March  11,  1872,  la  the  exact  lanffoag*  of  Fne- 
tice  Act,  i  525. 

Action,  dofined:  Ante,  §  22. 

Consolidation  of  several  actions  Into  one. 

§1048.  Whenever  two  or  more  actions  are  pending  at  one  time  be- 
tween the  same  parties  and  in  the  same  court,  upon  causes  of  actios 
which  might  have  been  joined,  the  court  may  order  the  actions  to  be 
consolidated. 

Leglalation  01048.     Enacted  March  11,  1872;  based  on  Practice  Aet.  lS2t 
(New  York  Code,  9  167),  omittins  "into  one"  after  ''consolidated." 
OiUtions.     Cal.  66/78;   80/324;  126/650. 

Actions,  when  deemed  pending. 

§  1049.  An  action  is  deemed  to  be  pending  from  the  time  of  its  eom- 
mencement  until  its  final  determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. 

Legislation  §  1049.     1.  Enacted   March    11,    1872.      3.  Amendment    by    Suts. 

1901,  p.  182;  unconstitutional:  See  note,   9  5,  ante. 

Cltatloni.     Cal.  55/820;   67/881;   89/541;  91/481;   97/550,   552;   99/88.  S», 

475.    476,    627;    100/42,    646;    110/504;    118/68;    119/257;    120/24;    IftS/SS; 

124/428;   125/89;   129/650;   180/599;   181/646;  184/468,  469;   187/144.  145; 

143/118,  226,  285,  688;  158/224.     App.  2/198;  6/742;  7/570. 

Actions  to  determine  adverse  claims,  and  by  sureties. 

§  1060.  An  action  may  be  brought  by  one  person  against  another  for 
the  purpose  of  determining  an  adverse  claim,  which  the  latter  makes 
against  the  former  for  money  or  property  upon  an  alleged  obli^tioa; 
and  also  against  two  or  more  persons,  for  the  purpose  of  compelling  one 
to  satisfy  a  debt  due  to  the  other,  for  which  plaintiff  is  bound  as  a 
surety. 

Legislation  f  1060.  Enacted  March  11,  1872  (based  on  Pzaetiee  Aet.  f  587). 
(1)  omitting  "the"  before  "plaintiff,"  and  (2)  tubstituting  "a  surety"  for  "■•- 
curity." 

CitaUoni.     Cal.  92/420;  96/101;  117/436;  121/851;  182/158;  186/20;  187/ 
114;  188/559;  145/193.     Prae.  Act:  Cal.  (§527)  5/84;  24/165,  166. 
Quieting  title  to  realty:  Ante,  §9  788  et  seq. 
Surety  may  compel  principal  to  perform  obligation:  See  OIt.  Code,  I  9846. 

Testimony,  wben  to  be  taken  by  the  clerk. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record,  if  there  is  bo 
shorthand  reporter  of  the  court  in  attendance,  either  party  may  require 
the  clerk  to  take  down  the  testimony  in  writing. 

Iieglalatton  §1061.  Enacted  March  11,  1872;  Based  on  Practice  Aet,  f  66S. 
The  code  commissioners  say  this  section  was  based  on  Practice  Act,  I  633,  Vut 
that  section  related  to  an  entirely  different  matter;  namely,  requiring  Jcwtieea 
of  the  peace  to  receire  moneys  collected  by  the  constable  or  sheriff.     Th« 
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lioweT«r,  was  undoubtedly  based  on  Practice  Act,   |  663,  at  amended  by  Stata. 
1854,  Redding  ed.  p.  73,  Kerr  ed.  p.  102,  i  75,  which  read:   "Oa  the  trial  of  any 
action  in  a  court  of  record,  either  party  may  require  the  clerk  to  take  down  the 
taatimony  in  writing." 
Cltatlona.     Oal.  121/669. 

The  clerk  most  keep  a  register  of  actions. 

§  1052.  The  clerk  must  keep  among  the  records  of  the  court  a  register 
of  aetiona.  He  must  enter  therein  the  title  of  the  action,  with  brief 
notes  under  it,  from  time  to  time,  of  all  papers  filed  and  proceedings  had 
therein. 

Legislation  1 1062.     Enacted  March  11,  1872  (baaed  on  Practice  Act,  I  528). 
■nbatitnting  "must"  for  "shall,"  in  both  instances. 
Cltatloas.     Cal.  09/614;  126/649. 
Baoords  of  court:  Ante,  89  668,  672.  688. 

Two  of  tkree  referees,  etc.,  may  do  any  act. 

§1053.  When  there  are  three  referees,  or  three  arbitrators,  all  must 
meet,  but  two  of  them  may  do  any  act  which  might  be  done  by  all. 

LeglBlafeion  « 1063.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  529), 
sabstltntins  "must"  for  "shall." 

Befereaces,  and  trials  by  referees:  Ante,  91  688-646. 
ArbltratlonB.     Cknarally:  Post,  99  1281-1290. 

nme  vitliin  whidh  an  act  is  to  be  done  may  be  extended. 

§1054.  When  an  act  to  be  done,  as  provided  in  this  code,  relates  to 
the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the  justifi- 
cations of  sureties,  or  the  preparation  of  statements,  or  of  bills  of  excep- 
tions, or  of  amendments  thereto,  or  to  the  service  of  notices  other  than 
of  appeal,  the  time  allowed  by  this  code  may  be  extended,  upon  good 
eanse  shown,  by  the  judge  of  the  superior  court  in  and  for  the  county  in 
which  the  action  is  pending,  or  by  the  judge  who  presided  at  the  trial 
of  said  action;  but  such  extension  shall  not  exceed  thirty  days,  without 
the  consent  of  the  adverse  party;  except  that  when  it  appears  to  the 
judge  to  whom  said  application  is  made,  that  the  attorney  of  record  for 
the  jiarty  applying  for  said  extension  is  actually  engaged  in  attendance 
upon  a  session  of  the  legislature  of  this  state,  as  a  member  thereof;  in 
wbieh  case  it  shall  be  the  duty  of  said  judge  to  extend  said  time  until 
said  session  of  the  legislature  adjourns,  and  thirty  days  thereafter:  pro- 
videdy  however,  that  from  and  after  tne  passage  of  this  act  to  and  in- 
elading  the  twenty-eighth  day  of  February,  nineteen  hundred  and  seven, 
the  judge  shall  have  power  to  extend  the  foregoing  time  as  to  any  mat- 
ter enumerated  in  this  section  for  not  exceeding  ninety  days,  and  shall 
also  have  power  during  said  period  to  extend  by  order,  for  not  exceeding 
ninety  days,  the  time  for  filing  and  serving  notices  of  appeal  and  for  the 
performance  of  any  act  in  any  action  or  special  proceeding  required  by 
this  code  to  be  done  within  a  specified  time. 

LeglalAtion  1 1064.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  580 
<Keir  York  Oode,  9  407),  as  amended  by  Stats.  1861,  p.  591,  which  read:  "The  time 
within  which  an  act  ia  to  be  done,  as  proTided  in  this  act,  shall  be  computed  by  ex- 
•Inding  the  first  day,  and  including  the  last ;  if  the  last  day  be  Sunday,  it  shall  be 
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•xeluded.  When  the  act  to  be  done  relates  to  the  pleading:!  in  tli*  aetioa.  or  Ai 
undertakings  to  be  filed,  or  the  Justification  of  sureties,  or  the  serriee  of  notices 
other  than  of  appeal,  or  the  preparation  of  statements,  or  of  hills  of  axeeptions.  or  of 
amendments  thereto,  the  time  allowed  hj  this  act  may  be  extended*  upon  (ood  easae 
shown,  by  the  eonrt  in  which  the  action  is  pending,  or  the  judge  tboroof .  or  in  tki 
absence  of  such  Judge  from  the  county  in  which  th^  action  is  ponding,  by  the 
eounty  Judge;  but  such  extension  shall  not  exceed  thirty  days,  boyond  the  tint 
prescribed  by  this  act,  without  the  consent  of  the  adrerse  party.*'  When  sa- 
acted  in  1873,  §  1054  read  as  follows:  "When  the  act  to  be  dono  rtlntos  to  tks 
pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the  Justification  of  suit- 
ties,  or  the  service  of  notices,  other  than  of  appeal,  the  time  allowod  by  this  eeis 
may,  before  the  time  expires,  be  extended,  upon  good  cause  shown,  by  tlio  court  is 
which  the  action  is  pending,  or  the  Judge  thereof,  but  such  extension  eanaot  ei- 
eeed  twenty  days."  2.  Amended  hy  Code  Amdts.  1878-74,  p.  844,  (1>  changisf 
''the"  to  "an"  before  "act,"  (2)  inserting  (a)  "the"  before  "sureties."  (b)  "ai 
provided  in  this  code"  after  "to  be  done,"  and  (e)  "the  preparation  of  state- 
ments, or  of  bills  of  exceptions,  or  of  amendments  thereto,  or  to,"  afCor  "^ors- 
ties,"  (8)  omitting  "before  the  time  expires"  before  "be  extended,**  (d)  Inasff- 
ing  "or,  in  the  absence  of  such  Judge  from  the  county  in  which  tha  stction  ii 
pending,  by  the  eounty  judge,"  after  "judge  thereof,"  (5)  substituting  "thirty^ 
for  "twenty"  before  "days."  and  (6)  adding  "without  the  eonaent  of  the  ad- 
verse party,"  at  the  end  of  section.  8.  Amended  by  Code  Amdts.  1880,  p.  7,  (1) 
changing  "the"  to  "V'  before  "judge  thereof,"  and  (2)  omitting  **or  la  ths 
absence  of  such  judge  from  the  county  in  which  the  action  is  pending,  by  the 
county  Judge."  4.  Amended  by  Stats.  1889,  p.  46,  substituting  "the  Jadge  ef 
the  superior  court  in  and  for  the  eounty  in  which  the  action  is  pending,  or  bj 
the  Judge  who  presided  at  the  trial  of  said  action"  for  "eourt  la  'which  ths 
action  is  pending  or  a  Judge  thereof."  5.  Amended  by  Stats.  1895,  p.  1S»  add- 
ing the  exception.  6.  Amendment  by  Stats.  1901,  p.  182;  unoonatltatioaal :  Ses 
note,    9  5.  ante.     7.  Amended  by  Stats.  1906,  p.  9. 

Citations.  Cal.  57/508.  632;  61/506;  64/468,  540;  65/286;  67/608*  68/ 
487,  4g8,  489;  70/891;  71/584;  74/105;  83/820,  644,  645;  84/580;  86/71; 
89/612;  91/491;  99/480;  129/280,  691;  184/49;  185/661;  186/557;  138/52; 
147/720;  149/267;  160/838.  839;  151/245,  246.  Prae.  Act:  Oal.  (|  580)  8T/ 
112,  118,   114.  838;   28/240;   82/350;  48/821,  822. 

Time.     Extension  of:   Ante.  8  478. 

Computation  of  time:   See  ante.  9  12. 

Continuance  during  attendance  upon  legtslatnre:  See  ante,  |  595. 

Action  against  officer  for  official  acts. 

§  1055.  If  an  action  is  brought  against  any  officer  or  person  for  aa 
act  for  the  doing  of  which  he  had  theretofore  received  any  valid  bond 
or  covenant  of  indemnity,  and  he  gives  seasonable  notice  thereof  in 
writing  to  the  persons  who  executed  such  bond  or  covenant,  and  permits 
them  to  conduct  the  defense  of  such  action,  the  judgment  recovered 
therein  is  conclusive  evidence  against  the  persons  so  notified;  and  the 
court  may,  on  motion  of  the  defendant,  upon  notice  of  fiYB  days,  and 
upon  proof  of  such  bond  or  covenant,  and  of  such  notice  and  permiasioBy 
enter  judgment  against  them  for  the  amount  so  recovered  and  coats. 

Legislation  6  1066.  1.  Enacted  March  11,  1872;  based  on  Practiee  Act*  §  645^ 
which  read:  "If  an  action  be  brought  against  a  sheriff  for  an  act  done  by  Tirtrnt 
of  his  oflSce,  and  he  give  written  notice  thereon  (sic)  to  the  sureties  ea  aaj  boad  ef 
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Indemnity  neelred  hj  him,  the  Judgment  reeoTered  therein  shall  be  oonelneiTe 
eTidenee  of  his  right  to  recover  against  snch  sareties;  and  the  court  or  judge 
in  Taeation  may,  on  motion,  upon  notice  of  five  days,  order  judgment  to  be 
entered  np  against  them  for  the  amount  so  reeovered,  including  costs/*  When 
i  1055  was  enacted  in  1872,  (1)  'is"  was  substituted  for  "be"  before  "brought." 
(2)  "giyes"  for  "giro,"  (8)  "tfiereof"  for  "thereon."  and  (4)  ••is"  for  ••shall  be" 
before  ••oondnsiTe."  3.  Amended  by  Oode  Amdts.  1880,  p.  78,  substituting  (1) 
••be"  for  ••is"  before  •'brought,"  (3)  •'give"  for  •'gives,"  and  (8)  "shall  be" 
for  "is"  before  •*eonelusiTe."  8.  Amendment  by  Stats.  IQOl,  p.  182;  uncon- 
■titntional:  See  note,  §5,  ante.  4.  Amended  by  Stats.  1907,  p.  809;  the  code 
commissioner  saying,  •The  amendment  extends  the  provisions  of  the  section  to 
all  persons  entitled  to  rely  upon  bonds  of  indemnity,  instead  of  restricting  such 
provisions  to  the  sheriff,   as  in  the  present  section." 

CiUttoBB.  CaL  102/279,  280,  381,  382;  142/207.  Prae.  Act:  CtA,  (§645) 
21/442;    28/103. 

CorporatlQiui  may  iMcome  niretleB  on  ondertakingB  and  bonds. 

§1056.  In  all  eases  where  an  undertaking  or  bond,  with  anj  number 
of  sareties,  is  authorized  or  required  by  any  provision  of  this  code,  or 
of  any  law  of  this  state,  any  corporation  with  a  paid-up  capital  of  not 
less  than  one  hundred  thousand  dollars,  incorporated  under  the  laws  of 
this  or  any  other  state  of  the  United  States  for  the  purpose  of  making, 
guaranteeing,  or  becoming  a  surety  upon  bonds  or  undertakings  required 
or  authorized  by  law,  or  which,  by  the  laws  of  the  state  where  it  was 
originally  incorporated  has  such  power,  and  which  shall  have  complied 
with  all  the  requirements  of  the  law  of  this  state  regulating  the  forma- 
tion or  admission  of  these  corporations  to  transact  such  business  in  this 
state,  may  become  and  shall  be  accepted  as  security  or  as  sole  and  suffi- 
cient surety  upon  such  undertaking  or  bond,  and  such  corporate  surety 
shall  be  subject  to  all  the  liabilities  and  entitled  to  all  the  rights  of 
natural  persons' sureties^  provided,  that  the  insurance  commissioner  shall 
have  the  same  jurisdiction  and  powers  to  examine  the  affairs  of  such 
corporations  as  he  has  in  other  cases;  shall  require  them  to  file  similar 
statements  and  issue  to  them  a  similar  certificate.  And  whenever  the 
liabilities  of  any  such  corporation  shall  exceed  its  assets,  the  insurance 
commissioner  shall  require  the  deficiency  to  be  paid  up  in  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  showing  the  extent 
of  such  deficiency,  and  he  shall  publish  the  same  once  a  week  for  three 
weeks,  in  a  daily  San  Francisco  paper.  And,  until  such  deficiency  is 
paid  up,  such  company  shall  not  do  business  in  this  state.  In  estimating 
the  condition  of  any  such  company,  the  commissioner  shall  allow  as 
assets  only  such  as  are  allowed  under  existing  laws  at  the  time,  and  shall 
charge  as  liabilities,  in  addition  of  eighty  per  cent  of  the  capital  stock, 
all  outstanding  indebtedness  of  the  company,  and  a  premium  reserve 
equal  to  fifty  per  centum  of  the  premiums  charged  by  said  company  on 
all  risks  then  in  force. 

XfSgislAtloB  11066.  Added  by  Stats.  1889,  p.  315;  a  codification  of  the  act  of 
Stats.  1885,  p.  114,  entitled  "An  Act  to  facilitate  the  giving  of  bonds  required  by 
lew."  The  original  code  t  1056  (based  on  Practice  Act,  S  646)  was  repealed  by 
Code  Amdts.  1880,  p.  Ill,  and  provided  for  the  prosecution  of  actions  in   the 


§  1057  CODE  OF   CIVIL.  PROCEDURE.  432 

Spanish  languafe  in  the  countiea  of  Monterey,  San  Luia  Obispo,  Santa  Barban, 
Loa  Angeles,  and  San  Diego. 

OltAtlona.     Cal.  95/.5»0,   600;   97/855,   857,  859. 

Undertakings  mentioned  in  this  code,  requisites  of. 

§  1057.  In  any  case  where  an  undertaking  or  bond  is  authorized  or 
required  by  any  law  of  this  state,  the  officer  taking  the  same  must,  ex- 
cept in  the  case  of  such  a  corporation  as  is  mentioned  in  the  next  preced- 
ing section,  require  the  sureties  to  accompany  it  with  an  affidavit  that 
they  are  each  residents  and  householders,  or  freeholders,  within  the 
state,  and  are  each  worth  the  sum  specified  in  the  undertaking  or  bond, 
over  and  above  all  their  just  debts  and  liabilities,  excliisive  of  property 
exempt  from  execution;  but  when  the  amount  specified  in  the  under- 
taking or  bond  exceeds  three  thousand  dollars,  and  there  are  more  than 
two  sureties  thereon,  they  may  state  in  their  affidavits  that  they  are 
severally  worth  amounts  less  than  the  amount  specified  in  the  under- 
taking or  bond,  if  the  whole  amount  is  equivalent  to  that  of  two  suffi- 
cient sureties.  Any  corporation  such  as  is  mentioned  in  the  next  preced- 
ing section,  may  become  sole  surety  on  such  bond.  No  such  corporation 
must  be  accepted  in  any  case'  as  a  surety  when  its  liabilities  exceed  its 
assets  as  ascertained  in  the  manner  provided  in  section  ten  hundred  and 
fifty-six.  Whenever  an  undertaking  has  been  given  and  approved  in 
any  action  or  proceeding,  and  it  is  thereafter  made  to  appear  to  the 
satisfaction  of  the  court  that  any  surety  upon  such  undertaking  has  for 
any  reason  become  insufTicient,  the  court  may,  upon  notice,  order  the 
giving  of  a  new  undertaking,  with  sufficient  sureties,  in  lieu  of  such 
insufficient  undertaking.  In  case  such  new  undertaking  so  required  shall 
not  be  given  within  the  time  required  by  such  order,  or  in  case  the  sure- 
ties thereon  fail  to  justify  thereon  when  required,  all  rights  obtained 
by  the  filing  of  such  original  undertaking  shall  immediately  cease. 

Legislation  §  1067.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act.  |  650, 
as  amended  by  Stata.  1854,  Redding  ed.  p.  71.  Kerr  ed.  p.  100,  8  62,  which  read: 
"In  all  cnsoB  where  an  undertaking  with  sureties  is  required  by  the  proviaiona  of 
said  act,  the  judge,  justice,  clerk,  or  other  officer  taking  the  same,  ahall  require  the 
auretiea  to  accompany  the  same,  with  an  affidavit  that  they  are  each  worth  the  snai 
apecified  in  the  undertaking,  over  and  above  all  their  just  debta  and  liabilitiea,  ex- 
elusive  of  property  exempt  frum  execution;  provided,  that  when  the  amonnt  speci- 
fied in  the  undertaking  exceeds  three  thousand  dollara,  and  there  are  more  than 
two  sureties  thereon,  they  may  state  in  their  affidavits  that  they  are  severally  wortk 
amounts  less  than  that  expreased  in  the  undertaking,  if  the  whole  amoont  be 
equivalent  to  that  of  two  aufficient  sureties."  When  1 1057  was  enacted  in 
1872,  (1)  "this  code,  the"  waa  substituted  for  "said  act,*'  (2)  the  words  "judge, 
justice,  clerk,  or  other"  were  omitted,  (8)  "must"  was  lubstitnted  for  "shall," 
in  both  instances,  (4)  "it"  waa  substituted  for  "the  same"  after  "accompany," 
(5)  the  worda  "are  each  residents  and  householders  or  freeholders  within  the 
state,  and"  were  added,  and  (6)  "but"  was  substituted  for  "provided  that" 
before  "when  the  amount."  2.  Amended  by  Stats.  1889,  p.  216,  to  read  as  at 
present,  except  for  the  amendment  of  1907.  8.  Amendment  by  Stats.  1901,  p. 
188;  unconstitutional:  See  note,  §  5,  ante.  4.  Amended  by  Stata.  1907,  p. 
808.  (1)  substituting  (a)  "is"  for  "be"  before  "equivalent,"  (b)  "aole  nnij  M 
fuch  bond"  for  "one  of  such  sureties,"  (c)  "must"  for  "shall"  befor*  "be  aeeept^d," 


433  GENERAL  PROVISIONS.  §  1059 

(d)  "when"  for  "wheneTer"  before  "ita  liabilitiee."  (e)  omitting  "shair*  before 
"exceed,"  and  (2)  adding  the  laet  two  sentences;  the  code  commissioner  saying, 
"The  chaD^e  consists  in  the  addition  of  the  last  two  sentences,  and  authorizes  the 
eoort  to  exact  a  new  undertaking  in  any  ease  in  which  it  is  shown  that  any  surety 
en  a  bond  has  become  insuiHcient,  thus  avoiding  all  possible  doubt  of  the  eonrt's 
power  in  the  premises." 

Cttatioiifl.     Cal.  52/448;  97/355,  856,  858,  859;  106/46;   122/208;  128/669. 

Applied  to  guardians:  Post:,  9  1809. 

People  of  fltate  not  required  to  give  bonds  when  state  is  a  partjr. 

§1068.  In  any  civil  action  or  proceeding  wherein  the  state,  or  the 
people  of  the  state,  is  a  party  plaintiff,  or  any  state  officer,  in  his  official 
eapaeitjT  or  on  behalf  of  the  state,  or  any  county,  city  and  county,  city, 
or  town,  is  a  party  plaintiff  or  defendant,  no  bond,  written  undertaking, 
or  seeority  can  be  required  of  the  state,  or  the  people  thereof,  or  any 
officer  thereof,  or  of  any  county,  city  and  county,  city,  or  town;  but 
on  complying  with  the  other  provisions  of  this  code  the  state,  or  the 
people  thereof,  or  any  state  officer  acting  in  his  official  capacity,  have 
the  same  rights,  remedies,  and  benefits  as  if  the  bond,  undertaking,  or 
Mcurity  were  given  and  approved  as  required  by  this  code. 

Lsgialation  g  1068.  1.  Enacted  March  11.  1872;  based  on  Stats.  1856,  p.  26, 
sad  Stats.  1863-64,  p.  261.  2.  Amended  by  Code  Amdts.  1880,  p.  76,  inserting 
"city  and  county"  after  "county." 

Cntationa.  Cal.  60/346,  847;  78/445;  111/278;  116/498;  120/804;  180/61; 
187/878,   874;    141/357. 

Oosts  against  state  or  eonnty:  Ante,  ||  1088,  1089. 

Surety  on  appeal  gnbstltnted  to  rigbts  of  Judgment  creditor. 

§1059.  Whenever  any  surety  on  an  undertaking  on  appeal,  executed 
to  stay  proceedings  upon  a  money  judgment,  pays  the  judgment,  either 
with  or  without  action,  after  its  affirmation  by  the  appellate  court,  he 
18  substituted  to  the  rights  of  the  judgment  creditor,  and  is  entitled  to 
control,  enforce,  and  satisfy  such  judgment,  in  all  respects  as  if  he  had 
recovered  the  same. 

Legislation  9  1059.     Added  by  Code  Amdts.  1873-74,  p.  844. 
OitaUons.     Cal.   67/243;    117/6. 
Sabrogation  of  snrstj  on  appeal  bond:  Sea  ante,  i  709. 
Coda  Oiv.  Proe. — ^28 
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SPECIAL  PROCEEDINGS  OP  A  CIVIL  NATUKB. 

Pbeliminakt.  Pboyisioks.    f  §  1063,  1064. 
TirLB  L    WuTs  OF  BsviEw,  Mandate,  and  Pbohibition.    Si  1067-1110. 
II.    Contesting  Gebtain  Elections.    §|  1111-1127. 
IIL    SuicMAJiY  Pbogeedings.    8§  1132-1179. 
IV.    Enfobgsicsnt  ov  Liens.    S§  1180-1208. 
V.    Gontehpts.    is  1209-1222. 

YL      VOLVNTABT  DlSSQLXITKON  OF  GOBPOBATIONS.      S§  1227-1234. 

YTL    Eminent  Domain.    S8  1237-1264. 
VIIL    Escheated  Estates.    SS  1269-1272. 
IX    Ghanob  of  Names.    SS  1275-1279. 
Z.    Abbhuations.     SS  1281-1290. 
XI.    Pbogeedings  in  Pbobate  Coubts.    SS  1294-1810. 
ZIL    Sole  Tbadebs.    SS  1811-1821. 
ZIIL    Estates  of  Missing  Persons.    SS  1822-1822b. 
ZIV.    Pbogeedings  fob  the  Adjustment,  Settlement,  and  Payment 
OF  Ant  Indebtedness  Existing  against  Any  City  ob  Muni- 
cipal Cobpobation  at  the  Time  of  Exclusion  of  Terbitoby 
thebefbom,  and  the  Division  of  the  Pbopebtt  thebeof. 

SS  1822e-1822f. 
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PRELIMINARY  PROVISIONS. 

I  1068.     Partial,  how  deiignatad. 

I  1064.     JudgmenC  and  order  aama  maaninf  aa  in  ciTil  aetlona. 

Paxtles,  how  designated. 

§  1063.     The  party  prosecuting  a  special  proceeding  ma/  be  known  as 
the  plaintiff,  and  the  adverse  party  as  the  defendant. 

ZiegialatioB  f  1063.     Enaetod  March  11,   1873. 
Gitationa.     Cal.  92/248;   141/98. 
Plaintiff  and  dafandant:  Anta,  I  808. 

Tndgment  and  order  same  meaning  as  in  civil  actions. 
^  §  1064.    A  judgment  in  a  special  proceeding  is  the  final   determina* 
tion  of  the  rights  of  the  parties  therein.    The  definitions  of  a  motion 
and  an  order  in  a  eivil  action  are  applicable  to  similar  acts  in  a  special 
proceeding. 

Lagialatton  81064.     Enacted  March   11,   1878. 
Citations.     Cal.  141/98.     App.  4/708. 
Jvdgmast.     Dallnition   of:  Anta,  S  577* 
MotioB  and  erdar:  Ante,  1 1008. 
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TITLE  L 
of  Review,  Uandate,  and  Prohibitioiu 

Chftptor  I.     Writ  of  Review.     |8  1067>1077. 

II.     Writ  of  Mandate.     S9  1084-1097. 
III.     Writ  of  Prohibition.     98  1102-1106. 
IV.     Writs  of  Rerieir,   Mandate,   and  Prohibition.     Imanoe^   Betan» 

Hearing.     8  1108. 
y.    Balea  of  Practice  and  Appeali.     89  1109, 1110. 


CHAPTEB  L 
Writ  of  EeYlow. 

8  1007.  Writ  of  reriew  defined. 

8  1068.  When  and  hj  what  court!  granted. 

8  1069.  Application  for  writ,  how  made. 

8  1070.  The  writ  to  be  directed  to  the  inferior  tribunal,  eto. 

8  1071.  Oontents  of  the  writ. 

8  1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

8  1078.  Serrice  of  the  writ. 

8  1074.  The  reriew  under  the  wriC,  extent  of. 

8  1075.  A  defectlTC  return  of  the  writ  may  be  perfected.     Hearing  and  Jadgment. 

8  1076.  Copy  of  the  judgment  must  be  sent  to  the  inferior  tribunaL 

8  1077.  Judgment-rolls. 

Writ  of  review  defined. 
§  1067.    The  writ  of  certiorari  maj  be  denominated  tbe  writ  of  revfew. 

Legislation  g  1067.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  455, 
which  read:  "The  writ  of  certiorari  may  be  denominated  the  writ  of  reTiew." 
When  enacted  in  1872,  8  1067  read:  "The  writ  of  certiorari  must  her«after 
be  known  as  the  writ  of  review."  2.  Amended  by  Code  Amdta.  1878—74.  p. 
845. 

Oitettoni.     Oal.    141/617. 

When  and  by  what  conrtg  granted. 

§  1068.  A  writ  of  review  may  be  granted  by  any  eonrt,  ezeept  a 
police  or  justice's  court,  when  an  inferior  tribunal,  board,  or  officer,  ex- 
ercising judicial  functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the  eourty 
any  plain,  speedy,  and  adequate  remedy. 

Legislation  8  1068.  Enacted  If  arch  11,  1872  (based  on  Practice  Aet,  |  456). 
substituting  "A  writ  of  reriew  may  be  granted  by  any  court,  except  a  poliee 
or  justice's  court,"  for  "This  writ  may  be  granted  on  application  by  any  court 
of  this  state,  except  a  justice's,  or  recorder's,  or  mayor's  court;  the  writ  ihaU 
be  granted  in   all  eases.'* 

Oltattons.  Cal.  53/893,  650;  54/876.  604;  58/861;  59/701;  60/290;  65/189; 
Tl/828;  74/219;  84/644;  96/119;  97/826;  101/17;  108/805;  109/526;   110/ 
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67;  118/668;  120/514;  124/277;  127/419;  181/280;  188/429;  140/2,  514; 
141/818,  617;  144/506;  146/475;  148/774;  160/152;  158/755.  App.  1/188, 
888:  2/246;  5/188,  492.  Prae.  Act:  Cal.  (I  456)  8/249;  5/478;  14/496;  16/ 
218;    21/169;    25/96;    29/635;    42/254,   255;    43/26,    867;   47/606. 

0«rtiorftrL     Bitent  of  nrUrw  on:  Pott,  1 1074. 

Saprome  court  always  open  for  itinlng  writ  of:  Ante,  I  47. 

Oonrt  eommlMioners.  Power  to  liear  and  determine  ex  parte  motloni  for  wxll: 
Ante.  I  259. 

Betnm»ble.  Writ  01*7  bo  sukde  retnmaUe  at  any  time:  Pott,  1 1106.  See 
poet,  I  1070. 

Applicatioa  for  writ,  ho>w  made. 

§  1069.  The  application  must  be  made  on  the  verified  petition  of  the 
party  beneficially  interested,  and  the  court  may  require  a  notice  of  the 
application  to  be  given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may  grant  the  writ  without 
notice. 

XiOgUlsllon  8 1069.  1.  Enacted  March  11,  1872  (based  en  Practice  Act, 
1457),  subttitnting  "must"  for  "ihall."  2.  Amendment  by  State.  1901,  p. 
188;  nnoonatitational :  See  note,  t  5,  ante.  8.  Amended  by  Stats.  1907,  p. 
608;  the  code  oommissioner  saying,  "Substitutes  'verified  petition'  for  'an  af- 
Marit.'  " 

Citations.     Oal.  68/892;   71/287;   87/175;    181/865;   186/687;   144/508. 

Zssnanoe:  See  sapreme  court  rule  26. 

The  writ  to  ba  directed  to  the  inferior  tribunal,  etc. 

§1070.  The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or 
officer,  or  to  any  other  person  having  the  custody  of  the  record  or  pro- 
ceedings to  be  certified.  When  directed  to  a  tribunal,  the  clerk,  if  there 
be  one,  must  return  ihe  writ  with  the  transcript  required. 

Legislation  •  1070.  Enacted  March  11,  1872  (based  on  Practice  Act,  S  458), 
sabstituting  "must"  for  "shall." 

Citations.     Oal.  61/627;  76/872;  113/671;  148/172. 

Oontents  of  the  writ^ 

§  1071.  The  writ  of  review  must  command  the  party  to  whom  it  is 
directed  to  certify  fully  to  the  court  issuing  the  writ^  at  a  specified  time 
and  place,  a  transcript  of  the  record  and  proceedings  (describing  or 
referring  to  them  with  convenient  certainty),  that  the  same  may  be  re- 
viewed by  the  court;  and  requiring  the  party,  in  the  mean  time,  to  desist 
from  further  proceedings  in  the  matter  to  be  reviewed. 

Legislation  1 1071.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  459), 
(1)  substituting  "must"  for  "shall,"  and  (2)  omitting  "and  annex  to  the  writ," 
after  "time  and  place." 

Oltattona.     Oal.  54/822;  61/55;  143/172. 

Proceedings  in  inferior  court  may  be  stayed,  or  not 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the  words  requiring 
the  stay  must  be  omitted  from  the  writ;  these  words  may  be  inserted  or 
omitted,  in  the  sound  discretion  of  the  court,  but  if  omitted,  the  power 
of  the  inferior  court  or  officer  is  not  suspended  or  the  proceedings  stayed. 
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Leglilation  §1072.  Enacted  March  11.  1872  (baaed  on  Praetic«  Aet,  |  4M). 
rabati tilting  (1)  "muat"  for  "ahall,"  (2)  "ia  not"  for  "ahall  not  btt"  aftar  "••- 
eer."  and  (8)   "or"  for  "nor"  befora  "tha  proceedinga." 

Service  of  tlie  writ. 

§  1073.  The  writ  must  be  served  in  the  same  manner  at  a  gnmmonfl  ii 
civil  action,  except  when  otherwise  expressly  directed  bj  the  court. 

Legiilation  f  1073.  Enacted  March  11,  1872  (baaed  on  Practiea  Act,  |461). 
•nbatitutinf  "mnat"   for  ahall." 

S«rvioe  of  writ  on  public  tribunal,  etc.,  and  proof  of  laaw:  Supreme  ooozt  rub 
26. 

SorTlea  of  lummons:  Ante,  Sfi  410  et  aeq. 

The  review  tinder  the  wrlt»  extent  of. 

§  1074.  The  review  upon  this  writ  cannot  be  extended  further  than  to 
determine  whether  the  inferior  tribunal,  board,  or  officer  has  regalarlr 
pursued  the  authority  of  such  tribunal,  board,  or  officer. 

LeglaUtlon  §  1074.  Enacted  March  11,  1872  (baaed  on  Practie«  Act,  i  463). 
Bubatitnting   "cannot"   for   "ahall   not." 

OiUUona.  Cal.  54/286;  07/826;  111/278;  118/668;  186/867.  Prac  Aet: 
Cal.   (S462)   25/96;   29/686;  48/867. 

A  defective  return  of  the  writ  may  be  perfected.    Hearing  and  Judgment 

§  1075.  If  the  return  of  the  writ  be  defective,  the  court  may  order  a 
further  return  to  be  made.  When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as  may  attend  for  that  purpose, 
and  may  thereupon  give  judgment,  either  affirming  or  annulling,  or  modi- 
fying the  proceedings  below. 

Legislation  9  1075.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  |  469). 
aubatituting  (1)  "or  for  "to"  after  "return,"  and  (2)  "muat"  for  "ahaU  pn> 
ceed  to." 

CitaUons.     Oal.  66/614.     Prao.  Act:  Oal.    (|  468)   25/96. 

Copy  of  the  Judgment  most  be  sent  to  the  inferior  tribnnaL 

§  1076.  A  copy  of  the  judgment,  signed  by  the  clerk,  must  be  trans- 
mitted to  the  inferior  tribunal,  board,  or  officer  having  the  custody  of 
the  record  or  proceeding  certified  up. 

Lagialation  §  1076.  Enacted  March  11,  1672  (baaed  on  Practieo  Ajo^  |  461), 
aubatituting  "muat"  for  "ahall." 

Jndgment-roUa. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk,  entered  upon  or 
attached  to  the  writ  and  return,  constitute  the  judgment-roll. 

Lagiilation  91077.  Enacted  March  11,  1872;  baaed  on  Praetiee  Act,  |46S, 
which  read:  "A  copy  of  the  judgment,  aigned  by  the  clerk,  entered  vpon,  or 
attached  to,  the  writ  and  return,  ahall  conatitute  the  judgment-roll.  If  tkt 
proceeding  be  had  in  any  other  than  the  aupreme  court,  an  appeal  may  b« 
taken  from  the  judgment  in  the  aame  manner,  and  upon  the  aame  t«rma,  u 
from  a  judgment  in  a  cItII  action." 

Citations.  Cal.  47/605;  61/55;  115/85.  Prac.  Act:  Oal.  (I  465)  S7/4SI; 
46/9. 
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CHAPTBB  n. 
Writ  of  Mandate^ 

i  1084.     Mandate  defined. 

9  1085.     When  and  by  irhat  court  issned. 

f  1086.     Writ',  when  and  upon  what  to  isroe. 

i  1087.     Writ  maj  be  either  alternatiye  or  peremptory.     Substaoee. 

I  1088.  If  the  application  be  without  notice,  the  alternatiye  writ  may  Issue;  other- 
wise, the  peremptory.     Notice  and  default. 

i  1089.     The  adyerse  party  may  answer  under  oath. 

I  1090.     If  an  essential  question  of  fact  is  raised,  the  court  may  order  a  Jury  trial. 

I  1091.     The  applicant  may  demur  to  the  answer,  or  counteryail  it  by  proof.         « 

I  1092.     Motion  for  new  trial,  where  made. 

i  1093.  The  clerk  must  transmit  the  yerdict  to  the  court  where  the  motion  is  pend- 
ing, after  which  the  hearing  shall  be  had  on  motion. 

i  1094.     Hearings  by  court. 

§  1095.  li  the  applicant  succeed,  he  may  haye  damages,  costs,  and  a  peremptory 
mandate. 

1 1096.  Seryiee  of  the  writ. 

1 1097.  Penalty  for  disobedience  to  the  writ. 

Mandate  defined. 

§1084.  The  writ  of  mandamus  may  be  denominated  the  writ  of  man- 
date. 

LegUlatloil  81084.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
I  466,  which  read:  "The  writ  of  mandamus  may  be  denominated  the  writ  of 
mandate."  When  enacted  in  1872,  8  1084  read:  "The  writ  of  mandamus  must 
hereafter  be  designated  the  writ  of  mandate."  2.  Amended  by  Code  Amdts. 
1873-74,  p.  845. 

When  an^  by  what  court  issned. 

§1085.  It  may  be  issued  by  any  court,  except  a  justice's  or  police 
eonrty  to  any  inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins,  as  a  duty 
resulting  from  an  office,  trust,  or  station;  or  to  compel  the  admission 
of  a  party  to  the  use  and  enjoyment  of  a  right  or  office  to  which  he  is 
entitled,  and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board,  or  person. 

Xaegialatlon  91085.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  467), 
<1)  omitting  "in  this  state"  after  "any  court,"  and  (2)  substituting  "or  police" 
for  "recorder's  or  mayor's." 

CitaUons.  Cal.  52/9;  65/329;  57/76;  66/595,  688,  659;  78/58;  82/491; 
90/386;  91/485;  93/88;  105/154;  116/266;  117/858;  121/554;  124/86;  126/ 
679;  135/276,  488,  625;  189/232;  144/769;  145/46.  App.  1/127;  8/255; 
4/378,  584;  5/485;  6/227,  700.     Prae.  Act:  Oal.   (I  467)  24/82;  44/174,  175. 

Supreme  court  always  open:  Ante,  |  47. 

Snpexlor  court  slways  open:  Ante,  |  78.  Hearing,  etc.,  at  chambers:  Ante, 
8  lee. 

Court  eoBunlssloners.  Power  to  hear  and  determine  ez  parte  motions  for  writ: 
Ante,  9  259. 

B«tiimable,  when  may  be  made:  Post,  1 1108. 
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Wrltp  TBiien  and  upon  what  to  Issno. 

§  1086.  The  writ  must  be  issued  in  all  cases  where  there  is  not  a  plaii, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of  law.  It  must  be 
issued  upon  the  verified  petition  of  the  party  beneficially  interested. 

Legislation  §  1086.  1.  Enacted  March  11,  1872  (based  on  Practice  AA 
§468),  substituting  (1)  "The"  for  "This"  as  the  first  word  in  the  seetias. 
and  (2)  "must"  for  "shall,"  in  both  instances.  2.  Amendment  by  SUta.  1901. 
p.  188;  unconstitutional:  See  note,  |  6,  ante.  8.  Amended  by  State.  1M7, 
p.  807,  the  code  commissioner  saying,  "Substitutes  'yerified  petition*  for  'aa  il- 
davit'  in  proceedings  by  certiorari." 

Cltattons.  Cal.  60/610;  65/880;  62/617;  71/45,  812;  76/276;  87/178,  17i 
176;  108/805;  118/892;  126/670;  185/14,  625;  144/115,  608,  627;  146/Slt; 
151/716.  App.  1/127;  8/630.  Prac.  Aet:  Cal.  (5  468)  8/174;  4/888;  24/81; 
25/29,  80;  86/287;  44/175. 

Issuance  by  supreme  court:  See  supreme  court  rule  26. 

Writ  may  ba  either  altemative  or  peremptory.    Snbstanoe. 

§  1087.  The  writ  may  be  either  alternative  or  peremptory.  The  s]te^ 
native  writ  must  command  the  party  to  whom  it  is  directed  immediately 
after  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do  the  ad 
required  to  be  performed,  or  to  show  cause  before  the  court  at  a  speeiled 
time  and  place  why  he  has  not  done  so.  The  peremptory  writ  xnnst  be  i£ 
a  similar  form,  except  that  the  words  requiring  the  party  to  ahow  cam 
why  he  has  not  done  as  commanded  must  be  omitted  and  a  return-day 
inserted. 

Legislation  8 1087.  1.  Enacted  March  11,  1872  (based  on  Prmetlee  Act 
1460),  substituting  (1)  "may"  for  "shall"  after  'Vrit,"  (2)  ''must"  for  "shar 
after  "alternatiTe  writ"  and  after  "peremptory  writ,"  and  (8)  "inserted"  far 
"shall  be  inserted."  2.  Amendment  by  Stats.  1901,  p.  188;  nneonstitutiessl: 
See  note,  S  6,  ante.  8.  Amended  by  Stats.  1907,  p.  807,  (1)  Bubatltatisf 
"command"  for  "state  generally  the  allegation  against"  after  "writ  must,"  sa4 
(2)  omitting  "and  command  such  party"  before  "immediately";  the  code  eo» 
missioner  saying,  "Excuses  the  elerk  on  issuing  a  writ  ef  mandate  froai  la- 
serting  therein  the  allegations  of  the  petition." 

Citations.     App.  7/404. 

Peremptory  writ,  without  altematiTa:  Post,  1 1088. 

Alternative  writ:  Supreme  court  rule  26. 

Compelling  elerk  to  enter  names  on  great  register:  See  Pol.  Obde,  {(  110I» 
1110. 

If  the  application  be  without  notice,  the  alternative  writ  may  Inm; 

otherwise,  the  peremptory.    Notice  and  default. 

§  1088.     When  the  application  to  the  court  is  made  without  notice  to 
the  adverse  party,  and  the  writ  is  allowed,  the  alternative  must  be  firsi 
issued;  but  if  the  application  is  upon  due  notice  and  the  writ  is  allowed, 
the  peremptory  may  be  issued  in  the  first  instance.     With  the  atlternativt  '• 
writ  and  also  with  any  notice  of  an  intention  to  apply  for  the  ^irrit,  theit  i 
must  be  served  on  each  person  against  whom  the  writ  is  sought  a  eopy' 
of  the  petition.     The  notice  of  the  application,  when  given,  must  be  at 
least  ten  days.     The  writ  cannot  be  granted  by  default.    The   case  must 
be  heard  by  the  court,  whether  the  adverse  party  appears  or  not. 
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XiBgUlalloii  fl  1088.  1.  Enacted  March  11,  1872  (based  on  PneUet  Act. 
I  470).  (1)  Bubetitating  "muBt"  for  "shall"  after  the  words  "altematlTe,"  "giren," 
and  "ease,"  and  (2)  "cannot"  for  "shall  not."  2.  Amendment  by  Stats.  1901, 
p.  184;  uneonstitutional :  See  note,  9  5,  ante.  8.  Amended  by  Stats.  1907,  p. 
808,  (1)  sabstituting  "is"  for  "be"  In  both  instances,  and  (2)  inserting  the 
sentence  beginning  "With  the  altematlTe  writ"  and  ending  "copy  of  the  pe- 
tition"; the  eode  commissioner  saying,  "Requires  a  eopy  of  the  petition  for 
»  writ  of  mandate  to  be  served  with  the  altemative  writ,  or  with  the  notice 
of  application  for  the  peremptory  writ.  This  codifies  what  is  the  present  prac- 
tice, and  makes  it  uniform  instead  of  confining  it  to  such  superior  courts  as 
liATe  embodied  it  in  their  rules." 

CItatfOBS.     Cal.  62/506:   107/890,  891;  129/400;   184/509.     App.  7/570. 

Proof  of  MTfloe  on  public  body:  Supreme  court  rule  26. 

The  adTene  party  may  answer  under  oath. 

§1089.  On  the  return  of  the  alternatiye,  or  the  day  on  which  the  ap- 
plication for  the  writ  is  noticed,  the  party  on  whom  the  writ  or  notice 
has  been  served  niay  answer  the  petition  under  oath,  in  the  same  manner 
as  an  answer  to  a  complaint  in  a  civil  action. 

XiSgiSLation  8 1089.  1.  Enacted  March  11,  1872  (based  on  Practice  Act. 
1471),  (1)  substituting  "for"  for  "of  after  "application,"  (2)  omitting  "or 
such  further  day  as  the  court  may  allow"  after  "noticed,"  and  (8)  substituting 
"has"  for  "shall  have"  before  "serred."  8.  Amendment  by  Stats.  1901,  p.  184; 
unconstitutional:  See  note,  9  6,  ante.  8.  Amended  by  Stats.  1907,  p.  808,  (1) 
substituting  "answer  the  petition"  for  "show  cause  by."  and  (2)  omitting 
"made"  after  "oath";  the  code  commissioner  saying,  "The  form  but  not  the  sub- 
stance of  the  section  has  been  changed,  and  the  sense  made  clearer  thereby." 

Citations.     App.  8/258.  680. 

Answor:  Ante,  S  487. 

If  an  essential  question  of  fact  is  raised,  the  conrt  may  order  a  Jury  trial. 
§  1090.  If  an  answer  be  made,  which  raises  a  question  as  to  a  matter 
of  fact  essential  to  the  determination  of  the  motion,  and  affecting  the 
substantial  rights  of  the  parties,  and  upon  the  supposed  truth  of  the  alle- 
gation of  which  the  application  for  the  writ  is  based,  the  court  may,  in 
its  discretion,  order  the  question  to  be  tried  before  a  jury,  and  postpone 
the  argument  until  such  trial  can  be  had,  and  the  verdict  certified  to  the 
eourt.  The  question  to  be  tried  must  be  distinctly  stated  in  the  order 
for  trial,  and  the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any  damages  which 
the  applicant  may  have  sustained,  in  case  they  find  for  him. 

ItfSglslatlon  81090.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  472), 
substituting  "must"  for  "shall"  after  "tried"  and  after  "county." 

Citations.     Oal.  81/546.     App.  8/255,   680.     Prac.   Act:  Cal.    (9  472)   9/20. 

The  sppUcaot  may  demur  to  the  answer,  or  countervail  it  by  proof. 

§  1091.  On  the  trial,  the  applicant  is  not  precluded  by  the  answer  from 
any  valid  objection  to  its  sufficiency,  and  may  countervail  it  by  proof 
either  in  direct  denial  or  by  way  of  avoidance. 

ItfSglslstlon  81091.     Enacted  March  11,  1872  (based  on  Practice  Act,  9  473), 
substituting  (1)  "is"  for  "shall  not  be,"  and  (2)  "from"  for  "of"  after  "answer." 
Gttations.     Cal.  185/276.     App.  8/253 ;  6/685. 
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Motion  for  new  trial,  iRiiere  made. 

§  1092.    The  motion  for  new  trial  must  be  made  in  the  court  in  which 
the  issue  of  fact  is  tried. 

Legiilation  §  1092.  Enacted  March  11,  1872;  baaed  on  the  aecond  lentenoe  of 
Practice  Act,  |  474,  which  read:  "The  motion  for  a  new  trial  may,  upon  reAwia- 
able  notice,  be  brought  on  before  the  judge  of  the  court  in  which  the  cauaa  wai 
tried,  either  in  term  or  vacation." 

The  clerk  must  teansmit  the  yerdict  to  the  court  where  the  motion  is 
pending,  after  which  the  hearing  shall  be  had  on  motion. 
§  1003.  If  no  notice  of  a  motion  for  a  new  trial  be  given,  or  if  given, 
the  motion  be  denied,  the  clerk,  within  five  days  after  rendition  of  the 
verdict  or  denial  of  the  motion,  must  transmit  to  the  court  in  which  the 
application  for  the  writ  is  pending,  a  certified  copy  of  the  verdict  at- 
tached to  the  order  of  trial;  after  which  either  party  may  bring  on  the 
argument  of  the  application,  upon  reasonable  notice  to  the  adverse  party. 

LegisUtion  §  1093.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  475). 
(1)  inserting  (a)  "of  a  motion"  after  "notice,"  and  (b)  "the  motion"  after 
"giren";  (2)  omitting  "the"  before  "rendition";  and  (8)  subatituting  "mnat" 
for  "ahall." 

Hearings  by  court. 

§1094.  If  no  answer  be  made,  the  case  must  be  heard  on  the  papers 
of  the  applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  ia 
issue  immaterial  statements,  not  affecting  the  substantial  rights  of  the 
parties,  the  court  must  proceed  to  hear  or  fix  a  day  for  hearing  the  argn- 
ment  of  the  case. 

Legislation  6  1094.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet«  |  474. 
which  read:  "If  no  answer  be  made,  the  case  shall  be  heard  on  the  papers  of 
the  applicant.  If  an  answer  be  made  which  does  not  raise  a  question  neh  as 
is  mentioned  in  section  472,  but  only  such  matters  as  may  be  explaiined  oi 
avoided  by  a  reply,  the  court  may,  in  its  discretion,  grant  time  for  replyieg. 
If  the  answer,  or  answer  and  reply,  raise  only  questions  of  law,  or  put  in  issns 
immaterial  statements,  not  affecting  the  substantial  rights  of  the  parties,  the 
court  shall  proceed  to  hear,  or  flx  a  day  for  hearing  the  argument  of  the  ease.'* 
When  S  1094  was  enacted  in  1872,  (1)  '*must"  was  substituted  for  *'ahair*  in 
both  instances,  and  (2)  "1088"  for  "472."  2.  Amended  by  Code  Amdta.  1871- 
74,  p.   845. 

Oltatlons.     OaU   107/890;    129/400. 

If  the  applicant  fmcceed,  he  may  have  damages,  costs,  and  a  peremptory 

mandate, 

§1096.  If  judgment  be  ^ven  for  the  applicant,  he  may  recover  the 
damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may  be  de- 
termined by  the  court  or  referee,  upon  a  reference  to  be  ordered,  to^^ther 
with  costs;  and  for  such  damages  and  costs  an  execution  may  issue;  and 
a  peremptory  mandate  must  also  be  awarded  without  delay. 

Legislation  1 1096.     Enacted  March  11,  1872  (based  on  Practice  Act,    %  477) 
substituting  (1)  "may"  for  "shall"  before  "recover,"   (2)  "has"  for  "ahall   kave'^ 
before  "sustained,"    (8)    "referee"  for  "referees,"   and    (4)    "must"   for     ' 
after  "mandate." 
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OlUttons.     Cal.  128/152,  158.     Pne.  Aot:  Cftl.   (§477)   128/16S. 
Oosti:  Ante,  18  1021  et  leq. 

SexTlce  of  the  writ 

§  1096w  The  writ  must  be  seryed  in  the  same  manner  as  a  summons  in 
a  civil  action,  except  when  otherwise  expressly  directed  by  order  of  the 
court.  Service  upon  a  majority  of  the  members  of  any  board  or  body,  is 
service  upon  the  board  or  body,  whether  at  the  time  of  the  service  the 
board  or  body  was  in  session  or  not. 

LeglsUtlon  §1096.  Enacted  March  11,  1872;  based  on  Practice  Act,  {478, 
which  read:  "The  writ  ahall  be  served  in  the  same  manner  as  a  summons  in  a 
civil  action,  except  when  otherwise  expressly  directed  bjr  order  of  the  court." 

Citations.     App.  6/227. 

Servloo  of  summotts:  Ante,  S§  410  et  seq. 

Penalty  for  disobedience  to  tlie  writ. 

§  1097.  When  a  peremptory  mandate  has  been  issued  and  directed  to 
any  inferior  tribunal,  eorporation,  board,  or  person,  if  it  appear  to  the 
court  that  any  member  of  such  tribunal,  corporation,  or  board,  or  such 
person  upon  whom  the  writ  has  been  personally  served,  has,  without  just 
excuse,  refused  or  neglected  to  obey  the  same,  the  court  may,  upon  mo- 
tion, impose  a  fine  not  exceeding  one  thousand  dollars.  In  case  of  per- 
sistence in  a  refusal  of  obedience,  the  court  may  order  the  party  to  be 
imprisoned  until  the  writ  is  obeyed,  and  may  make  any  orders  necessary 
and  proper  for  the  complete  enforcement  of  the  writ. 

IjagisUtion  1 1097.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
1479),  (1)  substituting  (a)  "make"  for  "take"  before  "any  orders,"  and  (b) 
"must"  for  "shall,"  and  (2)  omitting  the  final  sentence,  reading,  "Such  judge 
or  officer  fox*  his  willful  disobedience  shall  also  be  deemed  guilty  of  a  mis- 
demeanor  in  office."  2.  Amended  by  Code  Amdts.  1878-74,  p.  345,  (1)  sub* 
Btituting  "until  the  writ  is  obeyed"  for  "for  a  period  not  exceeding  three 
months";  and  (2)  omitting  the  final  sentence,  reading,  "If  a  fine  be  imposed 
upon  a  Judge  or  officer  who  draws  a  salary  from  the  state  or  county,  a  certified 
eopy  of  the  order  must  be  forwarded  to  the  controller,  or  county  treasurer,  as 
the  case  may  be,  and  the  amount  thereof  may  be  retained  from  the  salary  of 
such  judge  or  officer." 

Citations.     App.  6/227. 

Contempt.     Generally:  Post,  1 8  1209  of  leq. 


CHAPTER  ITL 
Writ  of  ProMbitioiL 

1 1102.  Prohibition  defined. 

I  1108.  Where  and  when  writ  issued. 

i  1104.  Writ  must  be  either  alternatiTo  or  peremptory.     Form  ofL 

I  1105.  Oertain  proTisions  of  the  preceding  chapter  applicable. 

Prohibition  defined. 

§  1102.  The  writ  of  prohibition  is  the  counterpart  of  the  writ  of  man- 
date. It  arrests  the  proceedings  of  any  tribunal,  corporation,  board,  or 
person,  whether  exercising  functions  judicial  or  ministerial,  when  such 
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proe^edingB  are  withont,  or  in  excess  of  the  jarisdietion  of  saeh  tribimmly 
corporation,  board,  or  person. 

LeglBlatlon  8  1102.  1.  Enacted  March  11. 1872.  2.  Amanded  by  Statt.  1881, 
p.  20,   inaertingr  "whether  exercising  functions  Judicial  or  ministerial.** 

Citations.  Cal.  47/82,  585;  58/292;  54/88;  57/558,  554;  58/828;  60/682; 
66/27;  68/402;  69/108;  84/889;  92/251;  110/58;  122/216;  126/221;  146/ 
810;    150/7.     App.    1/485;   2/848;   4/92;   6/216,   247. 

Biandate:  Ante,  89  1084  et  seq. 

Wliere  and  when  writ  Issued. 

§  1103.  It  ma^  be  issued  by  any  court  except  police  or  justices*  eonrta, 
to  an  inferior  tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  the  verified  petition  of  the  person  bene- 
ficially interested. 

Legislation  8 1108.  1.  Enaoted  March  11,  1872.  2.  Amendment  by  Statau 
1901,  p.  184;  unconstitQtional :  See  note,  |  6,  ante.  8.  Amended  by  Stats.  lOOt. 
p.  888,  substituting  "the  Torifled  petition"  for  "affldaTit  on  the  application." 

Citations.  Cal.  58/824;  59/662;  66/27;  69/108;  84/889;  85/50;  90/108; 
92/251;  108/805;  110/58;  122/216;  188/865;  187/109;  150/9.  App.  2/348, 
844;  4/92;  5/91,  92;  6/216. 

Seal  necessary  to  writ:  Ante,  1 158. 

Writ  must  be  either  alternative  or  peremptory.    Form  of. 

§  1104.  The  writ  must  be  either  alternative  or  peremptory.  The  alter- 
native writ  must  command  the  party  to  whom  it  is  directed  to  desist  or 
refrain  from  further  proceedings  in  the  action  or  matter  specified  therein, 
until  the  further  order  of  the  court  from  which  it  is  issued,  and  to  show 
cause  before  such  court,  at  a  specified  time  and  place,  why  such  party 
should  not  be  absolutely  restrained  from  any  further  proceedings  in  such 
action  or  matter.  The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  td  show  cause  why  he  should  not  ba 
absolutely  restrained,  etc.,  must  be  omitted,  and  a  return-day  inserted. 

Legislation  9  1104.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  184;  unconstitutional:  See  note,  B  5,  ante.  8.  Amended  by  State.  190T. 
p.  888,  (1)  substituting  "command"  for  "state  generally  the  allegation  againa^** 
and    (2)    omitting   "and  command  such  party"   after   "directed." 

Compare  fi  1087. 

Certain  prorisions  of  the  preceding  chapter  applicable. 

§1106.  The  provisions  of  the  preceding  ehapterf  except  of  the  first 
four  sections  thereof,  apply  to  this  proceeding. 

LeglsUUon  •  1106.     Enacted  March  11|  1872. 
OiUUons.     Gal.  88/267. 


447  BTTIiES  OF  FBXCTICB.  §  IHO 


CHAPTEB  IV. 
Writs  of  Beylew,  Mandate^  and  Prohibition.    iBsnanco,  Betmn,  and  Hear- 

iXkg. 
1 1108.     WriU  of  reTiew,  mandate,  and  prohibition.     lunanea,  return,  and  hearing. 

Writs  of  reylew,  mandata,  and  prohibition.    Issoanco,  return,  and  hear- 
ing. 

§1108.  Writs  of  review,  mandate,  and  prohibition  issued  hy  the  su- 
preme court,  or  by  a  superior  court,  may,  in  the  discretion  of  the  court 
issuing  the  writ,  be  made  returnable,  and  a  hearing  thereon  be  had  at 
any  time. 

Legislation  6  1108.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  I  658. 
as  amended  by  Stats.  1854,  Redding  ed.  p.  72j  Kerr.  ed.  p.  101,  I  65,  which 
read:  "Writs  of  certiorari  and  mandamus  may  be  issued  in  the  cases  prescribed  by 
said  act  by  a  Judge  of  the  supreme  court,  district  court  or  county  court,  in  Taca- 
tions,  and  may,  in  the  discretion  of  the  judge  issuing  the  writ,  be  made  return- 
able, and  a  hearing  may  be  ha-l  on  the  return  thereof  in  yacation."  When  enacted 
in  1872,  f  1108  read:  "Writs  of  review,  mandate,  and  prohibition  may  be  issued 
by  any  three  of  the  Justices  of  the  supreme  court,  or  by  any  district  or  county 
Judge,  in  racation,  and  may,  in  the  discretion  of  the  Justices  or  judge  Issuing  the 
writ,  be  made  returnable  and  a  hearing  thereon  be  had  in  vacation."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  846,  and  then  read  as  the  amendment  of  1880,  except 
that  it  had  the  words  "the  district"  instead  of  "a  superior."  3.  Amended  by  Code 
Amdts.  1880,  p.  74.  4.  Repeal  by  Stats.  1901,  p.  184;  unconstitutional:  See  note, 
i  5,  ante. 

Citations.     Cal.  45/248. 

rowers  of  Judges  at  chambers:  Ante,  S9  105,  160. 


CHAPTEB  V. 
Boles  of  Practice  and  Appeals. 

9  1109.     Certain  provisions  of  part  two  applicable. 
S 1110.     Same. 

Certain  provisions  of  part  two  applicable. 

§1109.  Except  as  otherwise  provided  in  this  title,  the  proyisions  of 
part  two  of  this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice  in  the  proceedings  mentioned  in  this  title. 

Iiegialation  f  1100.     1.  Enacted    March    11,    1872.     2.  Amendment   by   Stats. 
1901,  p.  184;   unconstitutional:   See  note,   S  6i  ante. 
Oitotions.     Cal.    117/6;     141/97.     App.    6/228. 
See  ante,  f  |  807  et  seq. 

Same. 

§  1110.  The  provisions  of  part  two  of  this  code  relative  to  new  trials 
and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  title,  apply  to  the  proceedings  mentioned  in  this  title. 


1 
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Xittglilatloii  filllO.  1.  Enacted  March  11,  1873.  2.  Repeal  by  State.  1901, 
p.  185,  and  a  new  section  of  the  same  number  added,  providing  that  "real  party 
must  be  named  and  aenred  with  notieea,  etc" ;  nnconatitutional :  8«e  BOttb  i  ^ 
ante. 

Citations.     App.  4/708. 

Bee  ante,  8S  656  et  leq.,  (f  986  at  ae^ 
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TITLE  11. 
Contesting  Certain  Elections. 

i  nil.  Who  may  contest,  and  grounds  of  cod  (est. 

S  1112.  Irregularitj  and  improper  conduct  of  judges,  wben  to  annul  election!. 

i  1118.  When  not  to. 

I  1114.  Illegal  TOtes,  when  not  to  ritiate  election. 

§  1115.  Proceedings  on  contested  election. 

fi  1116.  Statement  of  cause  of  contest  in  illegal  rotlng. 

i  1117.  Statement  of  eauae  of  contest.     Wa/it  of  form  not  to  Tltlatt. 

i  1118.  Court  to  set  day  to  hear  contested  election* 

f  1118.  Special  session  of  court  to  hear  contest. 

f  1119.  Clerk  to  issue  citation  to  respondent. 

i  1120.  Witnesses;  attendance  of,  how  enforced, 

S  1121.  Power  of  court.     Adjournment  of  court. 

I  1122.  Rules  to  govern  court  in  trial  of  contest. 

9  1123.  Certificate  of  election,  to  whom  must  he  issued. 

9  1124.  In  case  of  tie  rote,  who  may  contest. 

i  1124.  When  canvassing  hoard  declares  no  election,  who  may  contesIL 

9  1125.  Costs. 

9  1126.  Appeal.     Right  to  office  pending. 

9  1126.  Appeal. 

9  1127.  When  election  Told  and  office  racant. 

Oftatloiia,  general,  to  Utta.     Cal.  126/528. 

• 

Wbo  may  contest,  and  grounds  of  contest. 

§  1111.  Any  elector  of  a  county,  city  and  eonnty,  city,  or  of  any  polit- 
ical subdivision  of  either,  may  contest  the  right  of  any  person  declared 
elected  to  an  office  to  be  exercised  therein,  for  any  of  the  following 
causes:  1.  For  malconduct  on  the  part  of  the  board  of  judges,  or  any 
member  thereof.  2.  When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to  such  office.  3. 
When  the  person  whose  right  is  contested  has  given  to  any  elector  or  in- 
spector, judge,  or  clerk  of  the  election,  any  bribe  or  reward,  or  has  offered 
any  such  bribe  or  reward  for  the  purpose  of  procuring  his  election,  or 
has  committed  any  other  offense  against  the  elective  franchise  defined  in 
title  four,  part  one,  of  the  Pensd  Code.    4.  On  account  of  illegal  votes. 

Iidglilation  91111.  1.  Enacted  March  11,  1872;  based  on  Stats.  1850.  p. 
106,  {51,  (1)  the  introductory  paragraph  then  reading,  "Any  elector  of-  the 
proper  county  may  contest  the  right  of  any  person  declared  duly  elected  to  an 
office  to  be  exercised  in  and  for  such  county;  and,  also,  any  elector  of  a  town- 
ahip  may  contest  the.  right  of  any  person  declared  duly  elected  to  any  office,  in 
and  for  such  township,  for  any  of  the  following  causes";  (2)  subd.  1  and  subd. 
a  read  aa  at  preaent;  (8)  subd.  3  (which  was  omitted  by  the  code  commission- 
ers) read,  ''When  the  person  whose  right  is  contested  shall  have  been,  previous 
to  such  election,  convicted  of  an  infamous  crime  by  any  court  of  competent 
Juiadiction,  such  conviction  not  having  bean  reversed,  nor  auch  person  relieved 
€od0  dv.  Proflu — ^39 
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from  the  legal  infamy  of  iiieh  conTiction";  (4)  aubd.  4  (the  preient  lubd.  8) 
had  the  words  "shall  have*'  instead  of  "has**  before  "offered/'  and  then  ended 
with  the  words  "procuring  his  election";  (5)  subd.  5  was  the  present  subd.  4. 
When  8  1111  was  enacted  in  1872,  (1)  in  introductory  paragraph,  (a)  ''proper'* 
was  omitted  before  "eonnty"  in  first  line,  and  (b)  "duly"  was  omitted  before 
"elected,"  in  both  instances;   (2)  subd.  8,  quoted  supra,  was  omitted,  and  subd. 

4  renumbered  subd.  8,  and  (a)  "shall  have"  changed  to  "has/*  before  "offered," 
and  (b)  the  words  "or  has  committed,"  etc.,  added  after  "procuring  his  elec- 
tion"; (6)  subd.  5  renumbered  subd.  4.  2.  Amended  by  Code  Amdts.  1875-76, 
p.  100,  the  only  changes  being  in  the  introductory  paragraph. 

Oltationa.  Oal.  46/401,  403;  64/95;  83/71.  74;  87/124,  125;  100/201;  114/ 
96;  118/400;  129/827;  134/152;  186/266;  138/152;  189/6;  141/418.  415, 
659;  142/78,  498,  592;  143/470,  472.  546,  547;  146/329;  148/14,  16;  151/163. 
169.  453;  (subd.  1)  65/59;  83/78;  111/420;  (subd.  2)  118/895;  145/692; 
(subd.  4)  104/661;  127/81;  128/284.  App.  1/129,  800;  6/125;  7/157;  (subd. 
2)  2/55. 

Malcondnet  of  Judges:  Post.  55  1112.  1118. 

Legislature.  Contesting  election  of  memben  of:  Pol.  Code.  5  278.  Of  gOT- 
•rnor.  etc.:  Pol.  Code,  5  288. 

Office.     Usurpation  of.  etc.:  Ante.  55  802  et  seq. 

Offense  against  electlTe  franchise:  Pen.  Code.  55  41  et  seq. 

Irregularity  and  improper  condnct  of  Judges,  when  to  annnl  elections. 

§  1112.  No  irregularity  or  improper  conduct  in  the  proceedings  of  the 
judges,  or  any  of  them,  is  such  malconduct  as  avoids  an  election,  unless 
the  irregularity  or  improper  conduct  is  such  as  to  procure  the  person 
whose  right  to  the  office  is  contested  to  be  declared  elected  when  he  had 
not  received  the  highest  number  of  legal  votes. 

Legislation  §1112.     Enacted  March  11,  1872   (based  on  Stats.  1850,  p.  106, 

5  52).  (ly  substituting  (a)  "is"  for  "shall  be  construed  to  amount  to."  (b) 
"ayoids  an"  for  "to  annul  or  set  aside  any,"  (e)  "is"  for  "shall  hare  been"  af- 
ter "conduct,"  and  (d)  "is"  for  "may  be"  before  "contested";  (2)  omitting 
"duly"  before  "elected." 

Citations.  Cal.  88/78;  108/111;  124/18;  186/402;  148/842,  486,  646,  647, 
649;   148/14. 

When  not  to. 

§  1113.  When  any  election  held  for  an  office  exercised  in  and  for  a 
county  is  contested  on  account  of  any  malconduct  on  the  part  of  the 
board  of  judges  of  any  township  election,  or  any  member  thereof,  the 
election  cannot  be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township,  or  townships,  would  change 
the  result  as  to  such  office  in  the  remaining  vote  of  the  county. 

Legislation  91118.  Enacted  March  11,  1872  (based  on  Stats.  1850,  p.  106. 
158),  substituting  (1)  "can"  for  "shall"  after  "election,"  and  (2)  "would"  fur 
"shall"  before  "change." 

Citations.     Oal.  148/14. 

Illegal  votes,  when  not  to  vitiate  election. 

§  1114.  Nothing  in  the  fourth  ground  of  contest,  specified  In  section 
eleven  hundred  and  eleven,  is  to  be  so  construed  as  to  authorize  an  elec- 
tion to  be  set  aside  on  account  of  illegal  votes,  unless  it  appear  that  a 
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number  of  illegal  votes  has  been  given  to  the  person  whose  right  to  the 
office  is  contested,  which,  if  taken  from  him,  would  reduce  the  number 
of  his  legal  votes  below  the  number  of  votes  given  to  some  other  person 
for  the  same  of&ce,  after  deducting  therefrom  the  illegal  votes  which  maj 
be  shown  to  have  been  given  to  such  other  person. 

Legislation  §  1114.  Enacted  March  11,  1872  (based  on  Stata.  1850,  p.  106. 
I  54),  (1)  substituting  (a)  "fourth"  for  "fifth"  before  "ground,"  (b)  "section 
1111,  is  to"  for  "the  first  section  of  this  article,  shall,"  and  (e)  "a  number" 
for   "an   amount";    (2)    omitting   "shall"   before   "appear." 

Citations.     Cal.  65/286;  88/78;  128/284;  143/547;  148/14. 

Proceedings  on  contested  election. 

§  1115.  When  an  elector  contests  the  right  of  any  person  declared 
elected  to  such  office  he  must  file  with  the  county  clerk  a  written  state- 
ment setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and  that  he  is  an 
elector  of  the  district,  county  or  township,  as  the  case  may  be,  in  which 
such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statoment  must  be  verified  b^  the  contesting  party  as  provided 
by  section  four  hundred  and  forty-six  of  this  code,  and  must  be  filed 
within  thirty  days  after  the  declaration  of  the  result  of  the  election  by 
the  body  canvassing  the  returns  thereof,  except  in  cases  where  the  con- 
test is  brought  on  any  of  the  grounds  mentioned  in  subdivision  three  of 
section  one  thousand  one  hundred  and  eleven,  when  it  must  be  brought 
within  six  months  after  the  declaration  of  the  result  of  the  election  by 
the  body  canvassing  the  returna  thereof. 

Iiegislation  f  1116.  1.  Enacted  March  11,  1872,  (1)  the  introductory  para- 
graph then  reading,  "When  an  elector  contests  the  right  of  any  person  declared 
elected  to  aneh  office,  he  must,  within  forty  days  after  the  return-day  of  the 
election,  file  with  the  county  clerk  a  written  statement,  setting  forth  specifically" ; 
(2)  snbds.  1,  2,  and  8  reading  as  at  present;  and  (3)  subd.  4  reading,  "The 
particular  grounda  of  such  contest — Which  statement  must  be  verified  by  the 
affidavit  of  the  contesting  party  that  the  matters  and  things  therein  contained 
are  true."  2.  Amendment  by  Stats.  1901,  p.  185;  unconstitutional:  See  note, 
i  6,  ante.  8.  Amended  by  Stats.  1907,  pp.  642  and  912,  (1)  in  introductory 
paragraph,  substituting  (a)  "twenty"  for  "forty,"  (b)  "declaration  of  the  re- 
sult of  the  election  by  the  body  canvassing  the  returns  thereof"  for  "return-day 
of  the  election,"  and  (c)  "Such"  for  "Which"  before  "statement";  (2)  adding 
"affidavit  of  the"  before  "contesting";  and  (8)  substituting  "as  provided  by 
section  four  hundred  and  fifty-six  of  this  code"  for  "that  the  matters  and  things 
therein  contained  are  true";  the  code  commissioner  saying,  "Substitutes  'twenty' 
for  'forty,'  and  strikes  out  'the  return-day  of  the  election,'  and  inserts  'declara- 
tion of  the  result  of  the  election  by  the  body  canvassing  the  returns  thereof.' 
In  Carlson  v.  Burt,  111  Cal.  129,  it  was  held  that  the  words  'return-day  of  the 
election'  meant  the  day  on  which  by  law  the  canvass  of  the  vote  commences. 
The  result  of  that  construction  is,  that  if  the  canvass  is  sufficiently  prolonged, 
no  contest  can  be  initiated.  As  the  whole  title  refers  to  contesting  the  right  of 
persona  'declared  elected,'   the  time  should  run  from  that  declaration.     If  that 
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b«  to,  forty  dayi  li  too  lonf,  and  twenty  ample.  There  were  two  amended 
tiona  1115,  both  absolutely  the  aame  in  the  abore  respects,  inadTertently  passed 
at  the  session  of  1907,  one  approved  March  19,  1907  (1907:  642),  the  other 
approved  March  23,  1907  (1907:  912).  The  last  sentence  of  the  latter,  which 
was  suggested  by  the  commissioner,  is  slightly  different  from  the  former.  These 
two  sections  should  be  amalgamated  in  the  session  of  1909."  4.  Amended  by 
Stats.  1909,  p.  719,  (1)  omitting  in  introductory  paragraph,  after  "he  must,"  the 
words  "within  twenty  days  after  the  declaration  of  the  result  of  the  election  by 
the  body  canvassing  the  returns  thereof,"  and  (2)  adding  at  end  of  final  para- 
graph, after  "this  code,"  the  words  beginning  "and  must  be  filed  within  thirty 
days." 

OiUUoni.  Oal.  46/403;  58/207,  208;  65/59;  111/130;  121/479;  141/274; 
142/504;    143/485;    146/829;    148/14. 

Statement  of  eontostant:  Post,  98  1116,  1117. 

Statement  of  canse  of  contest  in  illegal  voting. 

§1118.  When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of 
contest,  it  is*  sufficient  to  state  generally  that  in  one  or  more  specified 
voting  precincts  illegal  votes  were  given  to  the  person  whose  election  is 
contested,  which,  if  taken  from  him,  will  reduce  the  number  of  his  legal 
votes  below  the  number  of  legal  votes  given  to  some  other  person  for  the 
same  of&ce;  but  no  testimony  can  be  received  of  any  illegal  votes,  unless 
the  party  contesting  such  election  deliver  to  the  opposite  party,  at  least 
three  days  before  such  trial,  a  written  list  of  the  number  of  illegal  votes, 
and  by  whom  given^  which  he  intends  to  prove  on  such  trial;  and  no  tes- 
timony can  be  received  of  any  illegal  votes  except  such  as  are  specified 
in  sueh  list. 

Legislation  g  1116.  1.  Enacted  March  11, 1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  74,  substituting  "voting  precincts"   for  "townships." 

CiUtloni.  Oal.  51/516;  58/211;  105/182;  121/534;  136/4,  277;  142/504; 
148/14. 

Statement  of  cause  of  contest.    Want  of  form  not  to  vitiate. 

§  1117.  No  statement  of  the  grounds  of  contest  will  be  rejected,  nor 
the  proceedings  dismissed  by  any  court  for  want  of  form,  if  the  srounds 
of  contest  are  alleged  with  such  certainty  as  will  advise  the  defendant 
of  the  particular  proceeding  or  cause  for  which  such  election  is  contested. 

Legislation  91117.     Enacted  March  11,  1872. 

Citations.     Cal.  141/275;   143/21,  485;   145/818;   148/14.     App.   1/800. 

Oonrt  to  set  day  to  hear  contested  election. 

§1118.  Upon  the  statement  being  filed,  the  county  clerk  must  inform 
the  superior  court  of  the  county  thereof,  which  shall  thereupon  set  some 
day  to  be  named  by  it,  not  less  than  ten  nor  more  than  twenty  days  from 
the  date  of  such  order,  to  hear  and  determine  such  contested  election. 

Legislation  9  1118.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880.  p.  75.  8.  Amended  by  Stats.  1907,  p.  564  (approved  March  18,  1907). 
Bee  Legislation  §  1118,  post. 

ClUtions.     Cal.  119/614,  616;   143/21;   148/14. 
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Speelal  lessioii  of  court  to  hear  contest 

§1118.  Within  five  days  after  the  end  of  the  time  allowed  for  filing 
tnch  Btatemente  the  county  clerk  must  notify  the  superior  court  of  the 
county  or  city  and  county  of  all  statements  filed.  The  court  shall  there- 
upon  order  a  special  session  to  be  held^  on  some  day  to  be  named  by  it, 
not  less  than  ten  nor  more  than  twenty  days  from  the  date  of  such  order, 
at  which  session  the  ballots  shall  be  opened  and  a  recount  taken,  in  the 
presence  of  all  the  parties,  of  the  votes  cast  for  the  various  candidates 
m  all  contests  where  it  appears  from  the  statements  filed  that  a  recount 
is  necessary  for  the  proper  determination  of  such  contest  or  contests. 
The  court  shall  continue  in  special  session  to  hear  and  determine  all  other 
issues  arising  in  such  contested  elections  and  within  ten  days  after  the 
submission  thereof,  the  court  shall  file  its  findings  of  fact  and  conclusions 
of  law  and  immediately  thereafter  judgment  thereon  shall  be  entered. 

Ltglilatlon  §  1118.  1.  Enacted  March  11,  1873,  and  then  read:  "Upon  the 
statement  being  filed,  the  county  clerk  mnat  inform  the  judge  of  the  county 
court,  who  muat  gire  notice  and  order  a  special  term  of  court  to  be  held  at  the 
eourt-houie  of  the  proper  county,  on  aome  day  to  be  named  by  him,  not  less  than 
ton  nor  more  than  twenty  daya  from  the  date  of  such  notice,  to  hear  and  deter> 
mine  rach  contested  election."  2.  Amended  by  Code  Amdts.  1880,  p.  75,  (1) 
anbetituting  (a)  "superior  court  of  the  county  thereof,  which  shall  thereupon 
order  a  special  session  of  such  court  to  be  held  at  the  courtroom,"  for  "judge 
of  the  county  court,  who  must  giro  notice  and  order  a  special  term  of  court  to 
be  held  at  the  court-house  of  the  proper  county,"  (b)  "it"  for  "him"  after 
"named  by,"  and  (c)  "order"  for  "notice"  before  "to  hear."  8.  Amended  by 
Stats.  1007,  p.  648  (approved  March  19,  1007);  the  code  commissioner  saying, 
**Th«re  were  two  amended  Sections  1118  passed  at  the  session  of  1007,  one  t^v 
proTcd  March  18,  1007  (1007:  664),  suggested  by  the  commissioner,  the  latter 
approved  March  10,  1007  (1007:  648).  In  the  first  the  words  'a  special  session' 
are  eliminated,  there  being,  under  the  constitution,  no  special  sessions  of  the  su- 
perior court.  The  latter  amendment,  however,  is  the  last  expression  of  the  intent 
of  the  legislature.  These  two  sections  should  be  amalgamated  in  .the  session  of 
1909."     See  ante,  Legislation  i  1118. 

Olerk  to  Issae  citation  to  respondent. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for  the  person,  whose 
right  to  the  office  is  contested,  to  appear  at  the  time  and  place  specified 
in  the  order,  which  citation  must  be  delivered  to  the  sherifT,  and  served 
either  upon  the  party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a 
copy  thereof  at  the  house  where  he  last  resided,  at  least  five  days  before 
the  time  so  specified. 

Legislation  §1119.  1.  Enacted  March  11,  1872,  and  then  read:  'The  clerk 
must  also,  at  the  same  time,  issue  a  citation  for  the  person  whose  right  to  the 
oiBcd  is  contested,  to  appear  at  the  time  and  place  specified  in  the  notice,  which 
citation  must  be  delivered  to  the  sheriff  and  be  served  upon  the  party  in  per- 
son, or,  if  he  cannot  be  found,  by  leaving  a  copy  thereof  at  the  house  where  ha 
last  resided."     3.  Amended  by  Code  Amdts.   1880,  p.  75. 

OiUtiOBBi     OaL   148/14.     App.   1/800,   801. 
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Witnesses;  attendance  of,  how  enforced. 

§  1120.  The  clerk  must  issue  subpoenas  for  witnesses  at  the  request  of 
either  party,  which  must  be  served  as  other  subpoenas;  and  the  superior 
court  shall  have  full  power  to  issue  attachments  to  compel  the  attend- 
ance of  witnesses  who  have  been  subpcenaed  to  attend. 

LegUUtlon  §  1120.  1.  Enacted  Mareh  11, 1872.  2.  Amended  by  Oode  Amdtt. 
1880,  p.  75,  snbititttting  "auperior  oourt  shall  have"  for  "county  court  haa.'* 

OlUtions.     Oal.  148/14. 

Subpoenas.  Issuance,  service,  etc.:  Post,  fifi  1985-1987;  see  also,  post, 
|§  1988-1990.     Disobedience,  penalty,  etc.:  Post.  SS  1991-1992. 

Oompelling  attendance  of  witnesses:  Post,  fiS  1993  et  seq. 

Power  of  court.    Adjournment  of  court. 

§1121.  The  court  must  meet  at  the  time  and  place  designated,  to  de- 
termine such  contested  election,  and  shall  have  all  the  powers  necessary 
to  the  determination  thereof.  It  may  adjourn  from  day  to  day  until  such 
trial  is  ended,  and  may  also  continue  the  trial,  before  its  commencement, 
for  any  time  not  exceeding  twenty  days,  for  good  cause  shown  by  either 
party  upon  affidavit,  at  the  costs  of  the  party  applying  for  such  continu- 
ance. 

Legislation  f  1121.     Enacted  March  11,  1872. 
CltaUons.     Oal.  119/614,  617;  148/14. 

Bules  to  govern  court  tn  trial  of  contest. 

§  1122.  The  court  must  be  governed,  in  the  trial  and  determination  of 
such  contested  election,  by  the  rules  of  law  and  evidence  governing  the 
determination  of  questions  of  law  and  fact,  so  far  as  the  same  may  be 
applicable;  and  may  dismiss  the  proceedings  if  the  statement  of  the  cause 
or  causes  of  the  contest  is  insuificient,  or  for  want  of  prosecution.  After 
hearing  the  proofs  and  allegations  of  the  parties,  the  court  must  pro- 
nounce judgment  in  the  premises,  either  confirming  or  annulling  and  set- 
ting aside  such  election. 

Legislation  S  1122.     Enacted  Mareh  11,   1872. 

ClUtions.  Cal.  65/286;  104/664;  121/479;  141/563;  142/878;  146/14. 
App.  1/129;  7/157. 

Certificate  of  election,  to  whom  must  be  issued. 

§1123.  If  in  any  such  case  it  appears  that  another  person  than  the 
one  returned  has  the  highest  number  of  legal  votes,  the  court  must  de- 
clare such  person  elected.  The  person  declared  elected  by  the  superior 
court  shall  be  entitled  to  a  certificate  of  election;  and,  if  a  certificate  has 
not  already  been  issued  to  him,  the  county  clerk  must  immediately  make 
out  and  deliver  to  such  person  a  certificate  of  election  signed  by  him, 
and  authenticated  with  the  seal  of  the  superior  court.  If  the  clerk  has 
issued  any  certificate  for  the  same  ofiice  to  any  other  person  than  the  one 
declared  elected  by  the  court,  such  certificate  shaU  be  annulled  by  the 
judgment. 

Legislation  1 1123.  1.  Enacted  March  11,  1872,  and  then  read:  "If  in  any 
auch  caie  it  appears  that  another  person  than  the  one  returned  haa  the  highest 
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Bamb«r  of  lefftl  Totat,  t1i«  eonrt  mut  deeUre  inch  person  alaeted."    9.  ▲maiiAaA 
by    SUta.   1907,   p.   649. 

Oltatioiis.     Oal.  128/284;  140/661;  141/416,  661.  668;  148/14. 

In  cMe  of  tie  TOte,  who  may  contest. 

§1124.  Whenever  the  body  canvassing  the  returns  of  any  snch  elee- 
tion  declares  that  no  person  has  received  the  highest  number  of  votes 
given  for  that  particular  office,  any  elector  of  the  county,  city  and  county, 
city  or  political  subdivision  of  either,  in  which  such  office  is  to  be  exer- 
cised may,  within  twenty  days  after  such  declaration,  contest  the  same 
by  filing  with  the  clerk  a  written  statement  setting  forth  the  matters 
stated  in  subdivisions  one,  three  and  four  of  section  eleven  hundred  and 
fifteen,  and  also  the  names  of  the  persons  shown  by  such  declaration  to 
have  received  the  highest  and  equal  number  of  votes;  which  statement 
must  be  verified. 

A  citation  must  thereupon  be  issued  to  and  served  upon  such  of  said 
persons  receiving  an  equal  number  of  votes  as  are  not  contestants  as  pro- 
vided in  section  eleven  hundred  and  nineteen. 

Thereupon  like  proceedings  must  be  had  as  are  provided  in  this  title 
for  contesting  the  right  of  a  person  declared  elected;  and  all  the  provis- 
ions of  this  title  so  far  as  applicable  thereto  must  govern  in  such  pro- 
ceedings. 

If  the  court  finds  that  some  person  has  received  the  highest  number  of 
votes  such  person  must  be  declared  elected. 

Laglslatton  §1124.  l.  Addition  by  Stats.  1901,  p.  185;  nnconstitutlonal:  Sea 
Bota,  I  5,  mnta.  Thia  uneonstitntional  atatuta  (1)  did  not  hara  the  worda  "city 
and  eounty"  aftar  "alaotor  of  tha  eonnty,"  but  (2)  had  <a)  "connty"  after 
"illinff  with  tha/'  (b)  "apacifleally"  aftar  "aetting  forth/'  (o)  "an"  instead  of 
"the  higheat  and"  before  "equal  number/'  and  (d)  after  "must  be  Terified/'  the 
worda  "aa  prorided  in  aaid  section  eleven  hundred  and  fifteen";  (8)  the  aentanca 
beginning  "A  citation"  reading,  "A  citation  muat  thereupon  be  issued  for  and 
aarved  upon  the  peraona  ao  declared  to  have  receiTed  an  equal  number  of  Totea, 
aa  proTided  in  aection  eloTen  hundred  and  nineteen,  unlesa  one  of  auch  persons 
ia  the  eonteatant,  in  which  ease  the  citation  need  not  be  issued  for  or  served 
upon  him/'  2.  Amended  and  re-anacted  by  Stata.  1007,  p.  678  (approved  March 
19,  1907).  There  waa  another  aection  of  tha  aame  number,  almost  identical  in 
language,  enacted  In  1907,  which  aee,  infra.  Sea  alao  Legialation  fi  1124,  infra, 
for  coda  oommiaaionar'a  nota  bearing  on  aama,  and  alao  aa  to  original  aode 
I  1124. 

When  canvassing  board  declares  no  election,  who  may  contest. 

§1124.  Whenever  the  body  canvassing  the  returns  of  any  such  elec- 
tion declares  that  no  person  has  received  the  highest  number  of  votes 
given  for  that  particular  office,  any  elector  of  the  county,  city  and 
county,  city,  or  political  subdivision  of  either,  in  which  such  office  is  to 
be  exercised,  may,  within  twenty  days  after  such  declaration,  contest  the 
same  by  filing  with  the  eounty  clerk  a  written  statement,  setting  forth 
specifically  the  matters  stated  in  subdivisions  one,  three,  and  four  of  sec- 
tion eleven  hundred  and  fifteen,  and  also  the  names  of  the  persons  shown. 
by  snch  declaration  to  have  received  an  equal  number  of  votes;  which 
statement  must  be  verified  as  provided  in  said  section  eleven  hundred 
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and  fifteen.  A  citation  mnst  thereupon  be  issued  for  and  served  upon 
the  persons  so  declared  to  have  received  an  equal  number  of  votes,  as 
provided  in  section  eleven  hundred  and  nineteen,  unless  one  of  such  per- 
sons is  the  contestant,  in  which  case  the  citation  need  not  be  issued  for 
or  served  upon  him.  Thereupon  like  proceedings  must  be  had  as  are  pro- 
vided in  this  title  for  contesting  the  right  of  a  person  declared  elected; 
and  all  the  provisions  of  this  title,  so  far  as  applicable  thereto,  must 
govern  in  such  proceedings. 

LegUUtion  g  1124.  1.  Addition  by  Stati.  1901.  p.  185;  aneoDstitutionAl : 
See  note,  S  5,  ante,  and  Legislation  8  1124,  supra.  2.  Amended  and  re-enacted 
by  Stats.  1907,  p.  918;  the  code  commissioner  saying,  "Provides  for  contest  of 
the  result  when  the  canvassing  board  has  declared  that  a  tie  exists  between  can- 
didates. Two  sections  1124,  almost  identical  in  words,  were  passed  at  the 
session  of  1907,  one  approved  March  19,  1907  (1907:  678),  and  the  other  ap- 
proved March  23,  1907  (1907:  913),  the  latter  at  the  suggestion  of  the  com- 
missioner. The  first  should  be  repealed."  The  original  code  fi  1124,  enacted 
March  11,  1872,  related  to  fees  of  officers  and  witnessesi  and  was  repealed  by  Ood« 
Amdts.  1880,  p.  76. 
Oltations.     Oal.  148/14. 

Costs. 

§  1126.  If  the  proceedings  are  dismissed  for  insufficiency,  or  for  want 
of  prosecution,  or  the  election  is  by  the  court  coniirmed,  judgment  must 
be  rendered  against  the  party  contesting  such  election,  for  costs,  in  favor 
of  the  party  whose  election  was  contested;  but  if  the  election  is  annulled 
or  set  aside,  judgment  for  costs  must  be  rendered  against  the  party  whose 
election  was  contested,  in  favor  of  the  party  contesting  the  same;  pro- 
vided, that  where  two  or  more  contested  elections  are  joined  for  the  pur- 
pose of  recounting  votes  as  in  this  title  provided,  the  costs  shall  be  appor- 
tioned among  the  parties  in  the  discretion  of  the  court.  Primarily  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  officers  and  wit- 
nesses entitled  thereto,  which  may  be  collected  in  the  same  manner  at 
similar  costs  are  collected  in  other  cases. 

Zieglfllatlon  61125.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode  Amdts. 
1880,  p.  75,  substituting  "other  cases"  for  "the  district  court."  8.  Amended  by 
Stats.  1907,  p.  643,  (1)  inserting  "for"  before  "want  of  prosecution,"  (2)  sub- 
stituting "or"  for  "and"  before  "set  aside,"  and  (3)  adding  the  proviso  at  end  of 
first  sentence. 

OlUtlons.     Cal.  65/286;   127/38;   148/549;   148/14.     App.  7/154. 

Costs.  In  special  proceedings:  Ante,  89  1022,  subd.  4,  1024.  Oensrallj: 
Ante,  fil  1021   et   seq. 

Appeal.    Bight  to  office  pending. 

§1126.  Either  party,  aggrieved  by  the  judgment  of  the  court,  may 
appeal  therefrom  to  the  district  court  of  appeal,  as  in  other  cases  of 
appeal  thereto  from  the  superior  court;  provided,  that  during  the  pen- 
dency of  proceedings  on  appeal,  and  until  final  determination  of  such 
proceedings,  the  person  declared  elected  by  the  superior  court  shall  be 
entitled  to  the  office  in  like  manner  as  if  no  appeal  had  been  taken. 
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Ziaglalatloii  f  1126.  1.  Enacted  Mnrch  11, 1872,  and  then  read:  "Either  party, 
sg^evcd  by  the  judgment  of  the  oourt,  may  appeal  therefrom  to  the  aupreme 
court.  a«  in  other  casei  of  appeal  thereto  from  the  county  court."  2.  Amended 
by  Code  Amdta.  1880,  p.  75,  substituting  "superior"  fur  "county."  8.  Amend- 
ment by  Stats.  1901,  p.  186;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended 
by  SUts.  1907,  p.  649  (approyed  March  19,  1907),  (1)  substituting  "district 
court  of  appeal"  for  "supreme  oourt,"  and  (2)  adding  the  proviso.  5.  Amended 
by  State.  1909,  p.  975,  the  only  change  being  to  omit  the  word  "the,"  before  "pro- 
ceedings on  appeal."  See  infrm,  8  1126;  and  Legislation  ft  1126,  especially  the 
•ode  commissioner's  note. 

ClUtions.     Cal.   79/483;    114/98;    125/528;    146/325;   148/14. 

Appeali.     To  raprema  court:  Ante,  8  963.     Oenerally:  Ante,  88  986  et  seq. 

Appeal. 

§  1126.  Either  party  aggrieved  by  the  judgment  of  the  court  may, 
within  thirty  days  after  notice  of  the  entry  thereof,  appeal  therefrom 
to  the  supreme  court,  as  in  other  cases  of  appeal  thereto  from  the  supe- 
rior court. 

Legislation  §  1126.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1880,  p.  75.  8.  Amendment  by  Stats.  1901,  p.  186;  unconstitutional:  See  note, 
8  6,  ante.  4.  Amended  by  Stats.  1907,  p.  913;  the  code  commissioner  saying, 
'There  were  two  amended  sections  1126  passed  at  the  session  of  1907,  the  one 
approved  March  19,  1907  (1007:  649),  the  other  approved  March  23,  1907 
(1907:  918).  The  latter,  which  was  suggested  by  the  commissioner,  inserts  thA 
words  'within  thirty  days  after  notice  of  entry  thereof,'  to  make  the  practice 
definite.  The  first  should  be  repealed."  See  supra,  8  1126,  and  Legislation 
8  1126. 

When  election  void  and  office  Tacant. 

§  1127.  Whenever  an  election  is  annulled,  or  set  aside  by  the  judgment 
of  the  superior  court,  and  no  appeal  has  been  taken  within  ten  days  there- 
after, the  commission,  if  any  has  issued,  is  void,  and  the  office  vacant. 

Legislation  §1127.  1.  Enacted  March  11,  1872,  and  then  read:  "Whenever 
an  election  is  annulled  or  set  aside  by  the  judgment  of  the  county  court,  and 
ten  days  have  elapsed  and  no  appeal  has  been  taken,  the  commission,  if  any  has 
issued,  is  void,  and  the  office  vacant."     2.  Amended  by  Code  Amdts.  1880,  p.  76. 

Citations.  Cal.  111/420;  114/96;  129/327;  134/152;  148/14.  15,  16;  151/ 
1661  169;  152/270.  271;   (lubd.  1)   111/420.     App.  1/800;  2/573. 


§  1132  CODE  OF  CIVIL   PROCEDURE.  458 


TITLE  III. 
Summary  Proceedings. 

Chapter  I.     Confeui on  of  Judgment  without  Action.     fiS  1132-1135. 
II.     Submitting  ft  ControTerey  without  Action.      S5  1138-1140. 
III.     Discharge  of  Pereona  Imprisoned  on  OiWl  Process.     S9  1143-1154. 
rV.     Summary  Proceedings  for  Obtaining  Possession  of  Beal  Property  in  Cer- 
tain Cases.     881159-1179. 


CHAPTER  I. 
Confession  of  Judgment  without  Action. 

{  1133.  Judgment  may  be  confessed  for  debt  due  or  contingent  liability, 

fi  1188.  Statement  in  writing,  and  form  thereof. 

I  1184.  Filing  statement  and  entering  judgment. 

81185.  How,  in  justices' courts. 

Judgment  may  be  confessed  for  debt  due  or  contingent  liability. 

§  1132.  A  judgment  by  eonf ession  may  be  entered  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person  against 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the  manner 

Srescribed  by  this  chapter.     Such  judgment  may  be  entered  in  any  court 
aving  jurisdiction  for  like  amounts. 

Legislation  §1132.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  874 
(New  York  Code,  6  882).     The  last  sentence  was  added  when  enacted  in  1872. 

OiUtiont.     Cal.  184/672.     Prac.   Act:    Cal.    (8  874)    18/581. 

Judgment  by  eonfeision,  in  Jnstice'i  conrt:  Ante,  88112,  subd.  A,  889;  and 
post,  8  1185. 

Statement  in  writing,  and  form  thereof. 

§1133.  A  statement  in  writing  must  be  made,  signed  by  the  defend- 
ant, and  verified  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due,  or  tv  become  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  must  state  concisely  the  facts  constituting  the  liability,  and 
show  that  the  sum  confessed  therefor  does  not  exceed  the  same. 

Legislation  §1133.  Eiacted  March  11,  1872;  based  on  Practice  Act,  8  875 
(New  York  Code,  8  388).  When  8  1138  was  enacted  in  1872,  (1)  "must"  was 
changed  to  "shall"  in  the  four  instances,  and  (2)  in  subda.  2  and  8,  "ahaU"  was 
omitted  before  "show." 

CiUtionai     Prac.  Act:  Oal.   (8  375)   18/581. 
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FQJiig  fUtemant  and  tnterlng  Jndgmeiit 

§1134.  The  statement  must  be  filed  with  the  clerk  of  the  court  in 
which  the  judgment  is  to  be  entered,  who  must  indorse  upon  it,  and  enter 
in  the  judgment-book,  a  judgment  of  such  court  for  the  amount  cojuf essed, 
with  ten  dollars  costs.  The  statement  and  affidavit,  with  the  judgment 
indorsed,  thereupon  becomes  the  judgment-roll. 

LegltUtion  11134.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
1876),  snbatitntinff  (1)  "must"  for  "Bhall"  in  both  instances,  and  (2)  "there* 
upon  becomes*'  for  "shall  thereupon  become."  2.  Amendment  b/  Stati.  1001,  p. 
186;  nnconstitatlonal :  See  note,   |  5,  ante. 

Oltotlons.     Prme.  Aet:  Cat.  (9  376)  18/681. 

How,  In  Justices'  courts. 

§  1135.  In  a  justice's  court,  where  the  court  has  authority  to  enter  the 
judgment,  the  statement  may  be  filed  with  the  justice,  who  must  there- 
upon enter  in  his  docket  a  judgment  of  his  court  for  the  amount  con- 
fessedy  with  three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

LeglsUtloa  91136.     Enacted  March  11,  1872. 
JnsUM*s  MWt:  Ante,  ifi  112,  subd.  6,  889. 

CHAPTER  n. 
flnbnltting  a  Controversy  without  Action* 

I  1188.     OontroTersy,  how  submitted  without  action. 

5  1189.     JadBment  on,  «■  in  other  cases,  but  without  costs  prior  to  notice  of  trial. 

8  1140.     Judgnsnt  may  be  enforced  or  appealed  from  as  in  an  action. 

Oontroyersy,  how  submitted  without  action. 

§1138.  Parties  to  a  question  in  difference,  which  might  be  the  subject 
of  a  civil  action,  may,  without  action,  agree  upon  a  case  containing  the 
facts  upon  which  the  controversy  depends,  and  present  a  submission  of 
the  same  to  any  court  which  would  have  jurisdiction  if  an  action  had 
been  brought;  but  it  must  appear,  by  affidavit,  that  the  controversy  is 
real  and  the  proceedings  in  good  faith,  to  determine  the  rights  of  the 
parties.  The  court  must  thereupon  hear  and  determine  the  case,  and  ren- 
der judgment  thereon,  as  if  an  action  were  depending. 

Legislation  f  1138.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  9  377 
(New  York  Code,  |  872),  which  had  (1)  "should"  instead  of  "wonid"  before 
"hare  inrisdiction,"  and   (2)  "shall"  instead  of  "must"  before  "thereupon." 

Citations.  Cal.  68/285;  72/184,  144;  77/518;  88/408;  95/834;  99/148,  556; 
104/517;  107/465;  109/397,  677;  111/425,  427;  116/21;  118/40;  121/562; 
181/411;  135/513;  136/64;  139/326;  145/49;  146/111,  112,  113,  590.  App. 
2/31.     Prac.  Aet:  Cal.   (8  877)   20/78,  680. 

Judgment  on,  as  in  other  cases,  but  without  costs  prior  to  notice  of  trial. 

§1139.    Judgment  must  be  entered  in  the  judgment-book  as  in  other 

cases,  but  without  costs  for  any  proceeding  prior  to  the  trial.     The  case, 

the  submission,  and  a  copy  of  the  judgment  constitute  the  judgment-roll. 
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L«glBlitloB  flllSO.  Enacted  Mareh  XI,  1872;  based  on  Practice  Act,  |  878 
(New  York  Code,  |  878),  which  had  (1)  "shall"  instead  oi  "must"  before  "be 
entered,"  and  (2)  the  word  "shall"  before  "constitnU." 

CiUtlonB.     Cal.  185/518. 

Jadgmant-roll:  Ante,  8  670. 

Judgment  may  be  enforced  or  appealed  from  as  In  an  aetlon. 

§1140.  The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  is  in  the  same  manner  subject  to 
appeaL 

Legislation  g  1140.  Enacted  March  11,  1872  (based  on  Practice  Act,  i  879). 
■ubstitnting  "is"  for  "ahall  be." 

OitaUons.     Oal.  68/285;  88/408;  186/618. 
Enforcement  of  Judgment:  Ante,  S  684. 
AppMtls:  Ante,  ||  986  et  seq. 


CHAPTEB  in. 
Discbargo  of  Persons  Imprisoned  on  Olvll  Procen. 

I  1148.  Persons  confined  mtLj  be  discharged. 

f  1144.  Notice  of  application  for  discharge  from  prison. 

I  1145.  Service  of  notice. 

I  1146.  Examination  before  judge. 

S  1147.  Interrogafories  may  be  in  writing. 

8  1148.  Oath  to  be  administered. 

8  1149.  Order  of  discharge. 

I  1150.  .  If  not  discharged,  priaoner  maj  again  applj,  when. 

9  1151.     Discharge  fljial. 

S  1152.     Judgment  remains  in  force. 

i  1158.     Plaintiff  may  order  discharge  of  prisoner,  who  shall  not  thereafter  be  Uabla 

to  imprisonment  for  the  same  cause  of  action. 
I  1154.     Plaintiff  to  advance  funda  for  support  of  prisoner. 

Persong  confined  may  be  discharged. 

§  1143.  Any  person  confined  in  jail,  on  an  execution  issued  on  a  judg- 
ment rendered  in  a  civil  action,  must  be  discharged  therefrom  upon  the 
conditions  in  this  chapter  specified. 

Legislation  6  1143.     Enacted  March  11,  1872. 

OlUUoni.     Cal.  75/581,   682;   79/216. 

Notice  Of  application  for  discharge  from  prlsozL 

§  1144.  Such  person  must  cause  a  notice  in  writing  to  be  given  to  the 
plaintiflF,  his  agent,  or  attorney,  that  at  a  certain  time  and  place  he  will 
apply  to  a  judge  of  the  superior  court  of  the  county  in  which  such  person 
may  be  confined,  for  the  purpose  of  obtaining  a  discharge  from  lus  im- 
prisonment. 

Iieglslatton  1 1144.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1880,  p.  114,  (1)  substituting  (a)  "a"  for  "the"  before  "judge"  and  (b)  "sa- 
perior"  for  "district,"  and  (2)  omitting  "or,  in  case  of  his  absence  or  inability  to 
act,  to  the  Judge  of  the  county  court  of  the  county  in  which  such  person  may  be 
imprisoned,"  after  "confined." 
Notices:  Ante,  ||  1010  et  seq. 
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Service  of  notlcei 

§1146.  Bach  notice  must  be  served  apon  the  plaintiff,  hie  agent,  or 
attornej,  one  day  at  least  before  the  hearing  of  the  application. 

IiecUUtlon  1 1145.     EnaoUd  Maroh  11,  1873. 
Benrlee  of  notioe:  Ante,  S  1016. 

Examination  before  Jndge. 

§1146.  At  the  time  and  place  specified  in  the  notice,  snch  person  must 
be  taken  before  such  judge,  who  must  examine  him  under  oath  concern- 
ing his  estate  and  property  and  effects,  and  the  disposal  thereof,  and  his 
ability  to  pay  the  judgment  for  which  he  is  committed;  and  such  judge 
may  also  hear  any  other  legal  and  pertinent  evidence  that  may  be  pro- 
duced by  the  debtor  or  the  creditor. 

LeglalAtton  f  1146.     Enacted  Haroh  11,  1878. 

Interrogatories  may  be  in  writing. 

§1147.    The  plaintiff  in  the  action  may,  upon  such  examfviation,  pro- 
pose to  the  prisoner  an^  interrogatories  pertinent  to  the  inquiry,  and  they 
must,  if  required  by  him,  be  proposed  and  answered  in  writing,  and  the 
answer  must  be  signed  and  sworn  to  by  the  prisoner. 
L^isUttoa  •  1147.     Enacted  March  11,  1873. 

Oath  to  be  administered. 

§1148.  If,  upon  the  examination,  the  judge  is  satisfied  that  the  pris- 
oner is  entitled  to  his  discharge,  he  must  administer  to  him  the  following 

oath,  to  wit:  *% ,  do  solemnly  swear  that  I  have  not  any  estate, 

real  or  personal,  to  the  amount  of  fifty  dollars,  except  such  as  is  by  law 
exempted  from  being  taken  in  execution;  and  that  I  have  not  any  other 
estate  now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with  design 
to  seenre  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors, 
so  help  me  Ood." 

LeglalatioB  1 1148.     Enacted  March  11,  1872. 
Citations.     Oal.  96/284. 

Order  of  discharge. 

§1149.  After  administering  the  oath,  the  judge  must  issue  an  order 
that  the  prisoner  be  discharged  from  custody,  and  the  officer,  upon  the 
service  of  such  order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

I«Sialattea  6  1149.     Enacted  March  11.  1872. 

If  not  discharged,  prisoner  may  again  apply,  when. 

§1150.  If  such  judge  does  not  discharge  the  prisoner,  he  may  apply 
for  his  discharge  at  the  end  of  every  succeeding  ten  days,  in  the  same 
manner  as  above  provided,  and  the  same  proceedings  must  thereupon  be 
had. 

Leglfllattoa  §1160.     Enacted  March  11,  1878. 
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Discharge  final. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  forever  exempted 
from  arrest  or  imprisonment  for  the  same  debt,  uniess  he  be  convicted  of 
having  willfully  sworn  falsely  upon  his  examination  before  the  judge,  or 
in  taking  the  oath  before  prescribed. 

LegUlation  §  1161.     Enacted  March  11,  1872. 
Citotions.     Cal.  06/284. 

Jodgment  remains  In  force. 

§  1152.  The  judgment  against  any  prisoner  who  is  discharged  remains 
in  full  force  against  any  estate  which  may  then  or  at  any  time  afterward 
belong  to  him,  and  the  plaintiff  may  take  out  a  new  execution  against 
the  goods  and  estate  of  the  prisoner,  in  like  manner  as  if  he  had  never 
been  committed. 

Legislation  §  1162.     EnacUd  March  11,  1872. 

Plaintiff  may  order  discharge  of  prisoner,  who  shall  not  thereafter  Im 

liable  to  imprisonment  for  the  same  cause  of  action. 

§  1153.  The  plaintiff  in  the  action  may  at  any  time  order  the  prisoner 
to  be  discharged,  and  he  is  not  thereafter  liable  to  imprisonment  for  the 
same  cause  of  action. 

Legislation  1 1163.     Enacted  March  11.  1872. 

Plaintiff  to  adyance  funds  for  support  of  prisoner. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  an  execution  issued 
on  a  judgment  recovered  in  a  civil  action,  the  creditor,  his  agent,  or  at- 
torney must  advance  to  the  jailer,  on  such  commitment,  sufficient  money 
for  the  support  of  the  prisoner  for  one  week,  and  must  make  the  like 
advance  for  every  successive  week  of  his  imprisonment;  and  in  ease  of 
failure  to  do  so,  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody,  and  such  discharge  has  the  same  effect  as  if  made  by  order  of 
the  creditor. 

Legislation  ff  1164.     Enacted  March  11.  1872. 
OlUUons.     Cal.   50/307. 

CHAPTER  IV. 

Summary  Proceedings  for  Obtaining  Possession  of  Real  Property  In  Oer- 

tain  Cases. 

S  1159.     Forcible  entry  defined. 

S  1160.     Forcible  detainer  defined. 

fi  1161.     Unlawful  detainer  defined.     Notice  to  be  serTed,  when.     Unlawful  detainer, 

when.     Obtaining  possession  of  premises  from  subtenant.     Loase  to  lai^ 

minate,  when. 
8  1162.     Service  of  notice. 
8  1168.     Jurisdiction  of  superior  eourtt. 
S  1164.     Parties  defendant 
5  1165.     Parties  generally. 
i  1166.     Complaint  must  be  rerified. 
8  1167.     Summons,  form  and  serTiee  of. 
8  1168.     Arrest. 
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1 1169.  Jndgmant  hj  defftuU. 

I  1170.  Defendant  may  appear,  attf. 

11171.  Trial  by  Jury. 

i  1172.  Showing  required  of  plaintiff  la  forcible  entry  or  detainer.     Of  defendant. 

I  1178.  Complaint  mtiit  be  amended  in  certain  casea.     Continuance. 

I  1174.  Jadpnent,  what  it  ihall  declare.     Ageesement  of  damagea.     Execution,     fiat- 

{■faction  of  Judgment. 

11175.  Verification  of  complaint  and  anawer.     [Repealed.] 

I  1176.  Effect  of  an  appeal  upon  the  judgmentL 

I  1177.  Rnlea  of  practice. 

I  1178.  Appeala,  how  taken,  ete. 

I  1179.  Relief  agalnit  forfeiture  of  leaae. 

Forci'ble  entry  defined. 

§  1169.     Every  person  is  guiltv  of  a  forcible  entiy  who  either— 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by 
any  kind  of  violence  or  circumstance  of  terror  enters  upon  or  into  any 
real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by 
force,  threats,  or  menacing  conduct,  the  party  in  possession. 

LegisUUon  •  1169.     Enacted  March  11,   1872. 

Citationa.     Cal.  49/273;   63/674;   60/574;    62/68;   69/568;   71/133;   76/138; 
88/100;  107/801;  185/661;  188/420;  149/282.     App.  4/884;  7/706,  709,  718. 
Proof  raqnlrad:  Post.  8  1172. 
Partus  dafMidant:  Poet,  S8  1164,  1166. 

Forcible  detainer  defined. 

§  1160.    Every  person  is  guilty  of  a  forcible  detainer  who  either-* 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully  holds 
and  keeps  the  possession  of  any  real  property,  whether  the  same  was 
acquired  peaceably  or  otherwise;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the  occupant  of 
any  lands,  unlawfully  enters  upon  real  property,  and  who,  after  demand 
made  for  the  surrender  thereof,  for  the  period  of  five  days,  refuses  to 
surrender  the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this  subdivision, 
is  one  who,  within  five  days  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands. 

Legislation  §1160.     Enacted  March  11,   1872. 

Citationa.  Cal.  60/317;  61/548;  63/674;  60/674;  76/627;  77/256;  88/97? 
107/801;  187/605;  188/420;  (subd.  2)  51/588;  76/188;  83/100;  114/846, 
847.     App.  7/706,  709;  (anbd.  1)  7/484,  435;   (inbd.  2)  7/709,  728,  730,  781. 

Unlawfnl  detainer  defined.    Notice  to  be  served,  when.    Unlawful  de- 
tainer, when.    Obtaining  poseession  of  premises  from  subtenant.    Lease 
to  terminate,  when. 
§1161.    A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty 

of  unlawful  detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  subtenant,  of  the 

property,  or  any  part  thereof,  after  the  expiration  of  the  term  for  which 

U  is  let  to  him,  without  the  permission  of  his  landlord,  or  the  successor 
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in  estate  of  his  landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at  will 
it  must  first  be  terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2.  When  he  continues  in  possession,  in  person  or  by  subtenant,  with* 
out  the  permission  of  his  landlord,  or  the  successor  in  estate  of  his  land- 
lord, if  any  there  be,  after  default  in  the  payment  of  rent,  pursuant  to 
the  lease  or  a^eement  under  which  the  property  is  held,  and  three  days' 
notice,  in  writing,  requiring  its  payment  stating  the  amount  which  is 
due,  or  possession  of  the  property,  shall  Bave  been  served  upon  him  and 
if  there  is  a  subtenant  in  actual  occupation  of  the  premises,  also  upon 
such  subtenant. 

Such  notice  may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.  In  all  cases  of  tenancy  upon  agricultural  lands,  where  the 
tenant  has  held  over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  the  term  without  any  demand  of  possession  or 
notice  to  quit  by  the  landlord,  or  the  successor  in  estate  of  his  landlord, 
if  any  there  be,  he  shall  be  deemed  to  be  holding  by  permission  of  the 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for  another  full 
year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during  said  year, 
and  such  holding  over  for  the  period  aforesaid  shall  be  taken  and  con- 
strued as  a  consent  on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after 
a  neglect  or  failure  to  perform  other  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held,  including  any  covenant 
not  to  assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  such  conditions  or 
covenants,  or  the  possession  of  the  property,  shall  have  been  served  upon 
him,  and  if  there  is  a  subtenant  in  actual  occupation  of  the  premises, 
also,  upon  such  subtenant.  Within  three  days  after  the  service  of  the 
notice,  the  tenant,  or  any  subtenant  in  actual  occupation  of  the  premises, 
or  any  mortgagee  of  the  term,  or  other  person  interested  in  its  continu- 
ance, may  perform  the  conditions  or  covenants  of  the  lease  or  pay  the 
stipulated  rent,  as  the  case  may  be,  and  thereby  save  the  lease  from  for- 
feiture; provided,  if  the  conditions  and  covenants  of  the  lease,  violated 
by  the  lessee,  cannot  afterward  be  performed,  then  no  notice,  as  last  pre- 
scribed herein,  need  be  given  to  said  lessee  or  his  subtenant,  demanding 
the  performance  of  the  violated  conditions  or  covenant  of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed  in  this 
chapter,  to  obtain  possession  of  the  premises  let  to  a  subtenant,  in  ease 
of  his  unlawful  detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant  assigning  or  subletting  or  committing 
waste  upon  the  demised  premises,  contrary  to  the  conditions  or  cove- 
nants of  his  lease,  thereby  terminates  the  lease,  and  the  landlord,  or  his 
successor  in  estate,  shall  upon  service  of  three  days'  notice  to  quit  npon 
the  person  or  persons  in  possession,  be  entitled  to  restitution  of  possession 
of  such  demised  premises  under  the  provisions  of  this  chapter. 

I<eglBlation  81161.  1.  Enacted  March  11.  1R72;  based  on  Stats.  1868,  p.  652 
(New  York  Code,  §  1410).  When  enacted  in  1872,  8  1161  read:  "A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of  an  unlawful  detainer :  1.  Where 
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he  eontinuei  in  possession  of  the  property,  or  sny  part  thereof,  sfter  the  exptrstlon 
of  his  term,  without  the  permission  of  the  landlord;  but  in  case  of  a  tenancy 
at  will  or  suiferanee,  it  must  first  be  terminated  by  notice,  as  prescribed  in  the 
OiTil  Code;  2.  Where  he  continues  in  possession,  after  a  neglect  or  failure  to 
perform  the  conditions  or  eovenants  of  the  lease  or  agreement  under  which  the 
property  is  held,  and  three  days  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the  property,  shall  have 
been  served  upon  him;  8.  Whore  he  continues  in  possession,  without  such  per- 
mission, after  default  in  the  payment  of  rent  pursuant  to  the  agreement  under 
which  the  property  is  held,  and  three  days  notice,  in  writing,  requiring  payment 
of  the  rent  or  possession  of  the  property,  shall  have  been  served  upon  him.*'  2. 
Amended  by  Code  Amdts.  1878-74,  p.  846,  (1)  in  subd.  1,  (a)  inserting  "in 
person,  or  by  subtenants"  after  "possession,"  and  "for  which  it  is  let  to  him" 
after  "term,"  and  (b)  omitting  "or  sufferance"  after  "the  will";  (2)  in  subd. 
2,  (a)  substituting  "in  person,  or  by  subtenants,  without  the  permission  of  his 
landlord,  after  default  in  the  payment  of  rent  pursuant  to  the  lease  or  agree- 
ment under  which  the  property  is  held"  for  "after  a  neglect  or  failure  to 
perform  the  conditions  or  covenant  of  the  lease  or  agreement  under  which  the 
property  is  held,"  (b)  "its  payment,  stating  the  amount  which  is  due,"  for 
"the  performance  of  such  conditions  or  covenants,"  (c)  adding,  at  end,  "and 
If  there  be  a  subtenant  in  actual  occupation  of  the  premises,  also  upon  such 
Bubtenant.  Such  notice  may  be  served  at  any  time  within  one  year  after  the 
rant  becomes  due";  (8)  in  subd.  8,  (a)  substituting  "in  person,  or  by  sub- 
tenants after  a  neglect  or  failure  to  perform  other  conditions  or  covenants  of 
the  lease  or  agreement  under  which  the  property  is  held,  than  the  one  for  the 
payment  of  rent,"  for  "without  such  permission,  after  default  in  the  payment  of 
rent  pursuant  to  the  agreement  under  which  the  property  is  held";  (b)  changing 
"payment  of  rent"  to  "the  performance  of  such  conditions  or  covenants";  and 
(e)  adding,  at  end,  the  last  clause  of  the  present  first  sentence  of  this  subdi- 
vision, which  then  had  the  word  "be"  instead  of  "is,"  and  also  adding,  at  end 
of  section,  a  new  paragraph,  reading  the  same  as  the  second  sentence  of  subd. 
8  and  the  final  paragraph  of  the  present  section,  except  that  it  did  not  contain 
the  proviso,  nor  the  word  "the"  before  "premises,"  and  had  the  words  "an  under- 
tenant" instead  of  "a  subtenant."  3.  Amended  by  Code  Amdts.  1875-76,  p.  101, 
(1)  in  subd.  1,  (a)  changing  "Where"  to  "When,"  and  (b)  omitting  "of  before 
"any  part";  (2)  adding  a  new  sentence,  reading,  "In  all  cases  of  tenancy  upon 
agricultural  lands,  when  the  tenant  has  held  over  and  retained  possession  for 
more  than  sixty  days  after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  the  landlord,  he  shall  be  deemed  to  be  holding  by 
permission  of  the  landlord,  and  shall  be  entitled  to  hold,  under  the  terms  of  the 
lease,  for  another  full  year,  and  shall  not  be  guilty  of  an  unlawful  detainer  dur- 
ing said  year,  and  such  holding  over  for  the  period  aforesaid  shall  be  taken  and 
eonstrued  as  a  consent  on  the  part  of  the  tenant  to  hold  for  another  year";  (8) 
in  subd.  8,  (a)  changing  the  first  word  "Where"  to  "When,"  and  (b)  in  last 
sentence  adding  "the"  before  "premises."  4.  Amended  by  Code  Amdts.  1877-78, 
p.  104  (approved  April  1,  1878),  (1)  in  introductory  paragraph,  omitting  "an" 
before  "unlawful";  (2)  in  subd.  1,  (a)  changing  "subtenants"  to  "subtenant," 
and  (b)  adding,  after  "landlord,"  the  words  "or  the  successor  in  estate  of  his 
landlord,  if  any  there  be";  (8)  in  subd.  2,  (s)  chsnglng  "subtenants"  to  "sub- 
tenant," (b)  adding,  after  "landlord,"  the  ssme  words  thst  were  added  in  subd. 
1,  in  the  three  instances,  (c)  changing  "when"  to  "where"  before  "the  tenant 
has  held,"  and  "the"  to  "a"  before  "tenant  to  hold";  (3)  in  subd.  3,  (a)  chan- 
ging "subtenants"  to  "subtenant,"  and  (b)  adding,  after  "property  is  held."  the 
words  "including  any  covenant  not  to  assign  or  sublet";  (4)  ao/ling  subd.  *^ 
Code  Civ.  Proc. — 80 
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which  read  ai  at  present,  except  that  (a)  it  did  not  hare  the  words  "eondltlona 
or"  before  "covenants,"  (b)  "terminates"  was  printed  "terminate,"  and  (e) 
"chapter"  was  printed  "act";  this  word  ending  the  section.  At  the  same  aesaion 
of  the  legislature  of  1877>78  (Code  Amdts.  1877-78,  p.  106),  by  an  act  alao  ap- 
proved April  1,  1878,  |  1161,  as  amended  by  Code  Amdts.  1875-76,  p.  101,  waa 
amended,  (1)  in  aubd.  1,  (a)  changing  "subtenants"  to  "subtenant,"  and  (b) 
omitting  "the"  before  "permission";  (3)  in  subd.  2,  changing  "when"  to  "where" 
after  "agricultural  lands";  (8)  in  subd.  8,  (a)  changing  "its"  to  "the"  before 
"continuance,"  and  (b)  adding  the  proviso,  which  read  same  as  at  preseajt*  «z* 
cept  "conditions  or  covenant"  of  the  present  section  was  then  printed  "covenant 
or  conditions";  this  amendment  not  containing  subd.  4.  5.  By  Stats.  1901,  p. 
186,  there  was  a  repeal  of  the  two  amendments  of  1877-78,  and  a  substitution 
of  a  new  9  1161;  unconstitutional:  See  note,  (  5,  ante.  6.  By  Stata.  1905,  the 
two  amendments  of  1877-78,  supra,  were  repealed  and  a  new  S  1161  subatituted 
therefor. 

Cltatloni.  Cal.  52/472;  56/130;  63/49,  52,  69;  66/446.  447;  68/506;  71/ 
636;  79/442;  84/422;  91/597;  98/425;  182/185;  187/605;  138/78,  284; 
(snbd.  1)  79/442;  106/221;  (subd.  2)  60/374;  107/112;  141/556;  145/557; 
(subd.  8)  68/69;  189/658,  660.  Appr.  1/269;  4/424;  7/680;  (subd.  1)  1/599; 
(subd.  4)  6/419. 

Service  of  notice. 

§  1162.  The  notices  required  by  the  preceding  section  may  be  seryed, 
either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from  his  usual  place 
of  business,  by  leaving  a  copy  with  some  person  of  suitable  age  and  dis- 
cretion at  either  place,  and  sending  a  copy  through  the  mail  addressed 
to  the  tenant  at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be  ascertained,  or  a 
person  of  suitable  age  or  discretion  there  cannot  be  found,  then  by  affix- 
ing a  copy  in  a  conspicuous  place  on  the  property,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at  the  place 
where  the  property  is  situated.  Service  upon  a  subtenant  may  be  made 
in  the  same  manner. 

Legislation  |  1162.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  AmdU. 
1873-74,  p.  347,  (1)  in  subd.  1,  substituting  "tenant"  for  "defendant":  (2)  in 
subd.  1,  inserting,  at  end,  "and  sending  a  copy  through  the  mail  addressed  to 
the  tenant  at  his  place  of  residence";  and  (3)  in  subd.  3,  inserting,  at  end,  "and 
also  sending  a  copy  through  the  mail  addressed  to  the  tenant  at  the  place  wher« 
the  property  .U  situated.  Service  upon  a  subtehant  may  be  made  in  the  aama 
manner." 

CiUUons.     Cal.   56/129;    63/52,   611;    66/447;    70/446;    105/19;    125/617. 

Jurisdiction  of  superior  courts. 

§  1163.  The  superior  court  of  the  county  in  which  the  property,  or 
some  part  of  it,  is  situated,  shall  have  jurisdiction  of  proceedings  under 
this  chapter;  provided,  that  justices'  courts,  within  their  respective  town- 
ships or  cities,  or  cities  and  counties,  shall  have  concurrent  jurisdiction 
with  the  superior  courts  in  cases  of  forcible  entry  and  detainer,  when  th^ 
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rental  value  does  not  exceed  twenty-five  dollars  per  month  and  when  the 
whole  amount  of  damages  claimed  does  not  exceed  two  hundred  dollars. 

Leglfllatlon  8  1163.  1.  Enacted  March  11.  1872  (based  on  Stats.  1866,  p.  768, 
I  4),  and  then  read:  "The  county  court  of  the  county  in  which  the  property,  or 
■oma  part  of  it,  ia  aituated,  has  jurisdiction  of  proceedings  under  this  chapter." 
2.  Amended  by  Coda  Amdts.  1880,  p.  8.  8.  Repeal  by  Stata.  1901,  p.  187;  an- 
eonatitutional:  See  note,  S  5,  ante. 

OlUUons.     Cal.  180/98,  99. 

Concurreni  jurisdiction  of  Justtce'i  court:  Ante,  §  118,  subd.  1. 

Parties  defendant. 

§1164.  No  person  other  than  the  tenant  of  the  premises  and  sub- 
tenanty  if  there  be  one,  in  the  actual  occupation  of  the  premises  when  the 
complaint  is  filed,  need  be  made  parties  defendant  in  the  proceeding,  nor 
shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  non- 
joinder of  any-  person  who  might  have  been  made  party  defendant,  but 
when  it  appears  that  any  of  the  parties  served  with  process,  or  appearing 
in  the  proceeding,  are  guilty  of  the  offense  charged,  judgment  must  be 
rendered  against  him.  In  case  a  defendant  has  become  a  subtenant  of 
the  premises  in  controversy,  after  the  service  of  the  notice  provided  for 
hj  part  two  of  section  eleven  hundred  and  sixty-one  of  this  code,  upon 
the  tenant  of  the  premises,  the  fact  that  such  notice  was  not  served  on 
each  subtenant  shall  constitute  no  defense  to  the  action.  In  case  a 
married  woman  be  a  tenant,  or  a  subtenant,  her  coverture  shall  consti- 
tute no  defense;  but  in  case  her  husband  be  not  joined,  or  unless  she  be 
doing  business  as  a  sole  trader,  an  execution  issued  upon  a  personal  judg- 
ment against  her  can  only  be  enforced  against  property  on  the  premises 
at  the  commencement  of  the  actioQ.  All  persons  who  enter  the  premises 
under  the  tenant,  after  the  commencement  of  the  suit,  shall  be  bound  by 
the  judgment,  the  same  as  if  he  or  they  had  been  made  party  to  the 
action. 

Legislation  01164.  1.  Enacted  March  11,  1872,  and  then  read:  "No  person 
ether  than  the  actual  occupanta  of  the  premises  are  necessary  pnrtiea  de- 
fendant to  theae  proceedings,  nor  will  the  proceeding  abate  or  plaintiff  be  non- 
suited for  the  non-joinder  of  any  persons  who  might  or  should  have  been  made 
parties  defendant;  but  when  it  appears  that  any  of  the  parties  served  with  pro- 
cess or  appearing  In  the  proceeding  are  guilty  of  the  offense  charged,  judgment 
must  be  rendered  against  the  persons  thus  found  guilty.  And  in  case  a  married 
woman  be  tenant  or  occupant,  and  her  huaband  la  not  a  resident  of  the  county 
In  which  the  premises  are  situated,  her  marriage  Is  no  defense;  but  In  ease  her 
husband  be  not  joined,  or  unless  she  be  doing  business  as  a  sole  trader,  an  exe- 
ention  issued  upon  a  judgment  against  her  can  only  be  enforced  against  property 
on  the  premises  at  the  time  of  the  commencement  of  the  action."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  848,  to  read:  "No  person  other  than  the  tenant  of 
the  premiaes,  and  subtenant.  If  there  be  one,  in  the  actual  occupation  of  the 
premises,  need  be  made  parties  defendant  in  the  proceeding,  nor  shall  any  pro- 
ceeding abate,  nor  the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  persons 
who  might  have  been  made  parties  defendant;  but  when  it  appears  that  any  of 
the  partiea  served  with  process  or  appearing  In  the  proceeding  are  guilty  of  the 
offense  charged,  judgment  must  be  rendered  against  him.  In  ease  a  married 
woman  be  a  tenant  or  subtenant,  her  coverture  ahall  eonatitute  no  defenae;  but 
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in  eam  ber  Imtband  be  not  Joined,  or  unlets  the  be  doing  bnsinen  at  •  tolt 
trader,  an  execution  ittned  upon  a  pertonal  Judgment  againtt  her  can  only  ba 
enforced  against  property  on  the  premiset  at  the  commencement  of  the  action.*' 
8.  Amended  by  State.  1885,  p.  129.  4.  Amendment  by  Statt.  1901,  p.  187;  wi- 
•onstitutional:  See  note,  {  5,  ante. 

OiUtiont.     Cal.   122/437. 

PaiUet  plaintiff,  and  generally:  Pott,  {1165. 

Parties  generally. 

§  1165.  Except  as  provided  in  the  preceding  section,  the  provisions  of 
part  two  of  this  code,  relating  to  parties  to  civil  actions,  are  applicable 
to  this  proceeding. 

LegltlaUon  8  1166.     Enacted  March  11,  1872. 
Provitiont  of  Part  IZ:  See  9S  867  et  teq.,  ante. 
Parties  defendant:  Ante,  I  1164. 

Complaint  must  be  verified. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be  verified,  must 
tet  forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  prem- 
ises with  reasonable  certainty,  and  may  set  forth  therein  any  circum- 
itances  of  fraud,  force,  or  violence  which  may  have  accompanied  the 
alleged  forcible  entry  or  forcible  or  unlawful  detainer,  and  claim  dam- 
ages therefor.  In  case  the  unlawful  detainer  charged  is  after  default 
in  the  payment  of  rent,  the  complaint  must  state  the  amount  of  such 
rent.    Upon  filing  the  complaint,  a  summons  must  be  issued  thereon. 

Legitlatlon  •  1166.  1.  Enacted  March  11,  1872  (based  on  Stott.  1868,  p.  652; 
Statt.  1865-66,  p.  768),  and  then  read:  "The  plaintiff  mutt  present  to  the 
county  judge  hit  written  complaint,  totting  forth  therein  the  facte  on  which  he 
teekt  to  recover,  and  detcribe  the  premises  with  reasonable  certainty,  and  may 
charge  that  the  defendant  hat  acted  fraudulently  in  making  the  forcible  entry  or 
detainer  (in  cate  the  proceeding  it  brought  for  either),  and  may  claim  tuch  dam- 
aget  therefor  at  he  may  deem  proper,  and  in  cate  of  rent  due  mutt  ttate  the 
amount  thereof.  Upon  receiving  the  complaint  the  judge  mutt  fix  a  day  for  the 
appearance  of  the  defendant  in  tuch  action,  and  indorte  the  date  thut  fixed,  to- 
gether with  the  day  of  the  pretentation  of  the  complaint,  upon  it ; '  the  judge 
mutt  alto  direct  upon  the  complaint  that  the  tummont  to  be  ittued  thereupon  be 
terved  upon  the  defendant  at  a  day  not  lett  than  three  dayt  previout  to  the 
day  tet  for  the  appearance  of  the  defendant,  and  not  more  than  twenty  dayt 
from  the  date  of  making  the  order  fixing  the  return-day  of  the  tummont."  2. 
Amended  by  Code  Amdts.  1878-74,  p.  848,  to  read:  "The  plaintiff  mutt  file  with 
the  clerk  of  the  county  court  hit  written  complaint,  totting  forth  therein  the 
facte  on  which  he  teekt  to  recover,  and  detcribe  the  premiset  with  reasonable 
oertainty,  and  may  set  forth  therein  any  circumstances  of  fraud,  force,  or  vio- 
lence which  may  have  accompanied  the  alleged  forcible  entry,  or  forcible  or  un- 
lawful detainer,  and  claim  damages  therefor.  In  case  the  unlawful  detainer 
charged  be  after  default  in  the  payment  of  rent,  the  complaint  must  ttate  the 
amount  of  tuch  rent.  On  filing  the  complaint,  the  clerk  mutt  ittue  a  tummont 
thereon,  returnable  at  a  day  detignated  therein,  which  thall  not  be  lett  than 
three  dayt  nor  more  than  twelve  dayt  from  itt  date."  8.  Amended  by  Code 
Amdtt.  1877-78,  p.  107,  adding,  at  end,  an  exception,  reading,  "except  in  eatet 
when  the  publication  of  the  tummont  it  necessary,  in  which  cases  the  oourt,  or 
judge  thereof,  may  order  that  the  summons  be  made  returnable  at  tuch  time  at 
may  be  deemed  proper,  and  the  tummont  thall  tpecify  the  return-day  to  fixed." 
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4.  Amended  by  Cod«  AmdU.  1880,  p.  8,  to  r«ad  ai  %i  present,  except  that  it 
kad,  (1)  in  firat  aentence,  "in  writing**  inatead  of  "▼erified";  (2)  in  aentence 
beginning  "In  case,"  the  word  "be"  instead  of  "ia";  and  (8)  the  last  sentence 
reading,  "Upon  filing  the  complaint,  a  summons  must  be  issued  thereon  aa  in 
other  caaea,  returnable  at  a  day  designated  therein,  which  shall  not  be  less  than 
three  daya  nor  more  than  twelve  days  from  ita  date,  except  in  cases  when  the 
publication  of  the  summons  ia  necessary,  in  which  case  the  court  or  a  judge,  or 
jnatice  thereof,  may  order  that  the  summons  be  made  returnable  at  such  time 
aa  may  be  deemed  proper,  and  the  aummona  shall  specify  the  return-day  ao  fixed.'* 
6.  Amendment  by  State.  1901,  p.  187;  unconstitutional:  See  note,  I  5,  ante,  0. 
Amended  by  Stats.  1907,  p.  822;  the  code  commissioner  saying,  in  his  note  re- 
lating to  18  1166,  1167,  1175,  "  'Verified'  is  substituted  for  'in  writing,'  and 
I  1175  thua  made  unnecessary,  and  the  provisions  respecting  summons  are  omit- 
tad  from  |  1166,  that  aubject  being  left  to  the  control  oi  the  general  law  and 
of  I  1167,  which  has  been  itself  revised." 

Oitattons.     Cal.   150/826.     App.  1/627. 

Complaint     Generally:  Ante,  8  426. 

Damages:  Post,  8  1174. 

Amendment:  Ante,  88  472,  478. 

Verification:  Ante,  8  446,  and  post,  8  1175. 

Partiea:  An«s,  88  1164,   1165. 

Smmnons,  form  and  service  of. 

§1167.  The  summons  must  require  the  defendant  to  appear  and  an- 
•wer  within  three  days  after  the  service  of  the  summons  upon  him,  and 
must  notify  him  that  if  he  fails  to  so  appear  and  answer,  the  plaintiff 
will  apply  to  the  court  for  the  relief  demanded  in  the  complaint.  In  all 
other  respects  the  summons,  or  any  alias  summons  in  such  proceedings, 
must  be  issued  and  served  and  returned  in  the  sam'e  manner  as  sum- 
mons in  a  civil  action. 

Legislation  §  1167.  1.  Enacted  March  11,  1872  (baaed  on  State.  1865-66,  p. 
769),  and  then  read:  "The  complaint,  thus  indorsed,  must  be  filed  with  the  clerk 
of  the  county  court,  and  the  clerk  must  forthwith  issue  the  summons.  It  must 
state  the  partiea  to  the  proceeding,  the  court  in  which  the  same  ia  brought,  the 
nature  of  the  proceeding,  in  concise  terms,  and  the  relief  sought,  and  also  the 
day  fixed  for  the  appearance  of  the  defendant  therein,  and  the  number  of  days 
before  the  time  of  the  appearance  that  the  same  is  to  be  served  on  the  defendant. 
It  must  notify  the  defendant  to  appear  and  answer  within  the  time  designated 
In  the  summons,  or  that  the  relief  sought  will  be  taken  against  him.  The  sum- 
mons must  be  directed  to  the  defendant,  and  must  be  served  and  returned  in  the 
aame  manner  aa  the  aummons  in  a  civil  action  is  served  and  returned.'*  2. 
Amended  by  Code  Amdts.  1878-74,  p.  849,  to  read:  "The  summons  must  state 
the  parties  to  the  proceeding,  the  eourt  In  which  the  same  is  brought,  the  nature 
of  the  action  in  concise  terms,  and  the  relief  aought,  and  also  the  return-day, 
and  muat  notify  the  defendant  to  appear  and  answer  within  the  time  designated, 
or  that  the  relief  aought  will  be  taken  againat  him.  The  summons  must  be  di- 
rected to  the  defendant,  and  be  served  at  least  two  days  before  the  return-day 
designated  therein,  and  must  be  served  and  returned  in  the  same  manner  as  sum- 
mons in  civil  actions  is  served  and  returned.  Upon  the  return  of  any  sum* 
mons  iasued  under  this  section,  where  the  same  has  not  for  any  reason  been 
aerved,  the  plaintiff  may  have  an  alias  summons  issued."  8.  Amended  by  Code 
Amdta.  1880,  p.  8,  (1)  substituting  "chapter**  for  "section,"  (2)  inserting  "or 
not  served  in  time"  after  "served."  (S)  substituting  "a  new'*  for  "an  alias," 
and   (4)    adding,  at  end  of  aection,  "the  same  aa  if  no  previona  summons  had 
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been  liracd.**  4.  Amendment  hj  State.  1901,  p.  188;  vnoonititational :  See 
note,  I  6,  ente.  6.  Amended  hj  Stats.  1905,  p.  428,  adding,  before  the  last 
sentence,  a  proviso,  reading,  ''provided,  that  if  it  appears  to  the  court  the  de- 
fendant is  concealing  himself  to  avoid  the  serriee  of  summons  and  the  defendant 
cannot  be  found  at  his  place  of  residence  or  business,  or  If  his  place  of  resi- 
dence  or  business  cannot  be  ascertained,  the  court  may  order  the  summons  to 
be  served  by  affixing  a  copy  thereof  in  a  conspicuous  place  on  the  property 
involved  tn  the  action,  and  also  delivering  a  copy  to  a  person  there  residing,  if 
such  person  can  be  found,  and  also  sending  a  copy  thereof  through  the  mail  ad- 
dressed to  the  defendant  at  the  place  where  the  property  is  situated."  6.  Amended 
by  Stats.  1907,  p.  828.     See  code  commissioner's  note,  anta»  IiSgislation  f  1106. 

CiUtlons.     Csl.  49/278.     App.   1/627. 

BeiTloa  of  somnoiis.    In  elYil  action:  Ante,  i  406. 

Arrest. 

§  1168.  If  the  complaint  presented  establishes,  to  the  satisfaction  of 
the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer, 
and  that  the  possession  held  is  unlawful,  he  may  make  an  order  for  the 
arrest  of  the  defendant. 

LeglsUtion  fi  1168.     1.  Enacted     March     11,     1872.     2.  Amended    hj     Code 
Amdts.  1880,  p.  9,  inserting  "or  Justice"  after  "Judge." 
Citations.     Cal.  92/371. 
Arrest.     CtoneraUy:  Ante,  1 1  478  at  seq. 

Judgment  by  default. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not  appear  and 
defend,  the  court  must  enter  his  default  and  render  judgment  in  favor  of 
the  plaintiff  as  prayed  for  in  the  complaint. 

LeglslaUon  §  1169.     Enacted  March  11,  1872. 

OiUtions.     App.  1/628. 

Judgment  bj  default.     Qenerallj:  Ante,  |  58S. 

Defendant  may  appear,  etc. 

§1170.    On  or  before  the  day  fixed  for  his  appearance,  the  defendant 

may  appear  and  answer  or  demur. 

Zieglslation  §1170.     Enacted  March  11,  1872. 
Appearance.     Generally:  Ante,  fi  1014. 

Answer.  Scope  oX:  Post,  1 1172.  VeriAcaiion:  Post,  1 117S.  Oenarallj: 
Ante,  6  487. 

Trial  by  jury. 

§1171.  Whenever  an  issue  of  fact  is  presented  by  the  pleadings,  it 
must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other  eases. 
The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in  the 
court  in  which  the  action  is  pending. 

Legislation  §  1171.  1.  Enacted  March  11,  1872,  and  then  read:  "When- 
ever an  issue  of  fact  is  presented  by  the  pleadings,  if  either  party  demand 
it,  a  Jury  must  be  suramoned  to  try  the  issue.  The  Jury  must  be  summoned 
and  formed  as  in  Justices'  courts,  and  the  provisions  of  this  code,  respecting 
trials  by  jury  in  justices'  courts,  apply  to  trials  by  jury  under  this  chapter." 
2.  Amended  by  Code  Amdts.  1873-74,  p.  849,  to  read:  ''Whenever  an  Issue 
of  fact  is  presented  by  the  pleadings,  it  must  be  tried  by  Jury,  unless  such 
Jury  be  waived  as  in  other  cases.     The  jury  shall  be  formed  In  the  same  man* 
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tju  M  Other  trial  juries  in  the  county  court."  3.  Amended  bj  Code  Amdti. 
1880,  p.  9,  (1)  inserting  "a"  before  "jury,"  and  (2)  subititutinf  "court  in 
whieli  the  action  it  pending"   for  "county  court." 

TrlAl  by  jury:  Ante,  fi{  600-628.  laino  of  fact:  Ante,  §fi  590  si  aeq. 
Walyer:  Ante,  I  681.     Formation  of  jury:  Ante,  (8  600-604. 

JwtlcM'  eonrta.     Trials  U:  Ante,  89  878-887. 

8ho>wliig  required  of  plaintiff  in  forcible  entry  or  detainer.  Of  defendant. 
§  1172.  On  the  trial  of  any  proceeding  for  any  forcible  entry  or  forci- 
ble detainer,  the  plaintiff  shall  only  be  required  to  show,  in  addition  to 
the  forcible  entry  or  forcible  detainer  complained  of,  that  he  was  peace- 
ably in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  detainer.  The 
defendant  may  show  in  his  defense  that  he  or  his  ancestors,  or  those 
whose  interest  in  such  premises  he  claims,  have  been  in  the  quiet  posses- 
sion thereof  for  the  space  of  one  whole  year  together  next  before  the 
commencement  of  the  proceedings,  and  that  his  interest  therein  is  not 
then  ended  or  determined;  and  such  showing  is  a  bar  to  the  proceedings. 

Legislation  §1172.  Enacted  March  11,  1872;  based  on  Stats.  1865-66,  p. 
768.  8  9. 

Citations.  Cal.  60/578,  574;  67/452;  69/568;  77/256;  107/802;  114/848, 
849;  125/265;   188/421;   149/288. 

Praetloo:  See  post,  8  1177. 

Oomi»laint  mnst  be  amended  in  certain  cases.    Oontinnance. 

§  1173.  When,  upon  the  trial  of  any  proceeding  under  this  chapter,  it 
appears  from  the  evidence  that  the  defendant  has  been  guilty  of  either 
a  forcible  entry  or  a  forcible  or  unlawful  detaiiler,  and  other  than  the 
offense  charged  in  the  complaint,  the  judge  must  order  that  such  com- 
plaint be  forthwith  amended  to  conform  to  such  proofs;  such  amendment 
must  be  made  without  any  imposition  of  terms.  No  continuance  shall  be 
permitted  upon  account  of  such  amendment  unless  the  defendant,  by  affi- 
davit filed,  shows  to  the  satisfaction  of  the  court  good  cause  therefor. 

IiSglsUtion  8 1173.  1.  Enacted  March  11,  1872.  2.  Amended  by  Stats. 
1885,  p.  102,  <1)  inserting  (a)  "or  unlawful"  before  "deUiner"  and  (b) 
«^ade"  after  "must  be";   (2)  substituting  "must"  for  "shall." 

Citations.     Oal.  125/566. 

Oontlnnancs.     Oenerally:  Ante,  8  598. 

Judgment,  what  it  shall  declare.    Assessment  of  damages.    Execution. 

Satisfaction  of  Judgment. 

§1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be 
tried  without  a  jury,  the  finding  of  the  court  be  in  favor  of  the  plaintiff 
and  against  the  defendant  judgment  shall  be  entered  for  the  restitution 
of  the  premises;  and  if  the  proceedings  be  for  an  unlawful  detainer  after 
neglect,  or  failure  to  perform  the  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  or  after  default  in  the  pay- 
vent  of  rent,  the  judgment  shall  also  declare  the  forfeiture  of  such  lease 
or  agreement.  The  jury  or  the  court,  if  the  proceeding  be  tried  without 
a  jury,  shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any 
forcible  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged  in  the 
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complaint  and  proved  on  the  trial,  and  find  the  amount  of  any  rent  due, 
if  the  alleged  unlawful  detainer  be  after  default  in  the  payment  of  rent. 
Judgment  against  the  defendant  guilty  of  the  forcible  entry,  or  forcible 
or  unlawful  detainer  may  be  entered  in  the  discretion  of  the  court  either 
for  the  amount  of  the  damages  and  rent  found  due,  or  for  three  times 
the  amount  so  found.  When  the  proceeding  is  for  an  unlawful  detainer 
after  default  in  the  payment  of  rent,  and  the  lease  or  agreement  under 
which  the  rent  is  payable  has  not  by  its  terms  expired,  execution  upon 
the  judgment  shall  not  be  issued  until  the  expiration  of  five  days  after 
the  entry  of  the  judgment,  within  which  time  the  tenant,  or  any  sub- 
tenant, or  any  mortgaged  of  the  term,  or  any  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the  amount  found 
due  as  rent,  with  interest  thereon,  and  the  amount  of  the  damages  found 
by  the  jury  or  the  court  for  the  unlawful  detainer,  and  the  costs  of  the 
proceedings,  and  thereupon  the  judgment  shall  be  satisfied  and  the  tenant 
be  restored  to  his  estate;  but  if  payment  as  here  provided  be  not  made 
within  the  five  days,  the  judgment  may  be  enforced  for  its  full  amount, 
and  for  the  possession  of  the  premises.  In  all  other  cases  the  judgment 
may  be  enforced  immediately. 

LegiBlation  §  1174.  1.  Enacted  Mareh  11,  1872,  and  then  read:  "If,  upon 
the  trial,  the  verdict  of  the  jury  or  the  finding  of  the  court  is  In  favor  of  the 
plaintiff  and  against  defendant,  the  clerk  must  thereupon  enter  judgment  for 
the  restitution  of  the  premises.  The  jury,  or  the  court,  in  case  the  proceed- 
ing is  tried  without  jury,  must  also  assess  the  damages  occasioned  to  the 
plaintiff  by  the  forcible  entry  or  detainer,  or  in  case  of  rent  unpaid,  the  amount 
of  rent  then  due,  and  thereupon  judgment  against  the  defendant  for  three 
times  the  amount  of  such  damages  or  rent,  as  the  case  may  be,  so  found  or 
assessed,  must  be  entered."  2.  Amended  by  Code  Amdts.  1878-74,  p.  849, 
to  read  as  at  present,  except  that  it  had,  (1)  in  first  sentence,  "proceed- 
ing" instead  of  "proceedings";  (2)  instead  of  the  present  sentenee  begin- 
ning "Judgment,"  the  following  constituted  part  of  sentence  beginning  "The 
jury,"  following  "payment  of  rent."  "and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer,  for  three  times  the  amount  of  the  damages  thus  assessed,  and  of 
the  rent  found  due";  and  (3)  the  word  "proceeding"  instead  of  "proceedings," 
after  "costs  of  the,"  in  sentence  beginning  "When  the."  8.  Amended  by  Stats. 
1907,  p.  55. 

Oitotlons.  Cal.  57/192;  90/501;  91/598;  125/566;  188/288;  189/142,  148; 
141/628.     App.  1/270;   2/628;   6/619. 

Treble  damages:   See  ante,  §  785;  Civ.  Code,  |  8345. 

Forfeiture.     Belief  from:  Post,  8  1179. 

§  1175.    Verification  of  complaint  and  answer.     [Repealed.] 

Legislation  g  1176.  1.  Enacted  March  11,  1872.  2.  Repeal  by  Stats.  1901, 
p.  188;  unconstitutional:  See  note,  fi  5,  ante.  8.  Repealed  by  Stats.  1907, 
p.  828.     See  code  commissioner's  note,  ante,  Legislation  9  1166. 

CitaUons.     Cal.   59/481;    60/875. 

£Sect  of  an  appeal  upon  the  Judgment. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not  stay  proceedings 
upon  the  judgment  unless  the  judge  or  justice  before  whom  the  same  was 
rendered  so  directs. 
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LaglilAtloii  11176.  1.  Enacted  Mareh  11,  1872,  and  then  read:  '*An  ap- 
peal taken  by  the  defendant  doea  not  atay  proeeedinga  upon  the  Judgment  nnleai 
the  eonnty  judge  ao  direetg."     2.  Amended  by  Code  Amdta.  1880,  p.  9. 

OiUttona.  Cal.  71/586;  78/641;  81/227;  185/661,  662;  189/141,  148;  161/ 
•7. 

Appeal  aa  lUy.     Generallj:  Ante.  8S  946,  949. 

Rules  of  jnractlce. 

§  1177.  Except  as  otherwise  provided  in  this  chapter  the  provisions  of 
part  two  of  this  code  are  applicable  to,  and  constitute  the  rules  of  prac- 
tice in  the  proceeding  mentioned  in  this  chapter. 

Leglalatlon  01177.     Enacted  March  11,  1872. 
Oitatlona.     Oal.  91/598.     App.  7/712. 
For  Part  n,  gee  ante,  18  807  et  seq. 

Appeals,  liow  taken,  etc. 

§  1178.  The  provisions  of  part  two  of  tbis  code,  relative  to  new  trials 
and  appeals,  except  m  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 

LeglaUtion  i  1178.  Enacted  March  11,  1872.  See  Stats.  1871-72.  p.  818, 
for  act  approTed  March  11,  1872.  entitled  "An  Act  to  amend  an  act  entitled  an  act 
eonoeming  forcible  entriea  and  unlawful  detainers,  and  to  repeal  all  other  aota 
en  the  same  subject,  approved  April  27,  18G3." 

Provlfllons  of  Part  ZI:  See  ante,  88  656  et  seq.,  and  88  986  et  seq. 

Belief  against  forfeiture  of  lease. 

§  1170.  The  court  may  relieve  a  tenant  against  a  forfeiture  of  a  lease, 
and  restore  him  to  his  former  estate,  in  case  of  hardship,  where  applica- 
tion for  such  relief  is  made  within  thirty  days  after  the  forfeiture  is 
declared  by  the  judgment  of  the  court,  as  provided  in  section  one  thou- 
sand one  hundred  and  seventy-four.  The  application  may  be  made  by  a 
tenant  or  subtenant,  or  a  mortgagee  of  the  term,  or  any  person  interested 
in  the  continuance  of  the  term.  It  must  be  made  upon  petition,  setting 
forth  the  facts  upon  which  the  relief  is  sought,  and  be  verified  by  the 
applicant.  Notice  of  the  application,  with  a  copy  of  the  petition,  must 
be  served  on  the  plaintiff  in  the  judgment,  who  may  appear  and  contest 
the  application.  In  no  case  shall  the  application  be  granted  except  on 
condition  that  full  payment  of  rent  due,  or  full  performance  of  conditions 
or  covenants  stipulated,  so  far  as  the  same  is  practicable,  be  made. 

Legislation  g  1179.  1.  Added  by  Code  Amdta.  1878-74,  p.  850.  2.  Amended 
by  Code  Amdts.  1880,  p.  9,  (1)  inserting  "county"  before  "court,**  and  (2) 
aubstituting  "is"  for  "be"  before  "made"  at  end  of  section. 

Citations.    CaL  189/668. 
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TITLE  IV. 
Enforcement  of  Liens. 

Chftptar  I.  Lleni  in  General.     (1180. 

II.  Liens  of  Mechanics  and  Others  upon  Real  Property.     ||  1188-1208i 

III.  Certain  Liens  for  Salary  and  Wages.     SS  1204-1208. 

IV.  Otttaia  Liens  upon  Animals.     |  1208. 


CHAPTER  L 
lilena  in  OeneraL 

I  1180.     Definition  of  lien. 

Definition  of  lien. 

§  1180.    A  lien  is  a  charge  imposed  upon  specific  property,  by  wbicb  it 
is  made  security  for  the  performance  of  an  act. 

LegliUtlon  •  1180.     1.  Enacted  March  11.   1872.     2.  Repeal  by  SUto.  1901, 
p.   188;     unconstitutional:     See  note,    i  5,   ante. 

CitaUons.     Cal.  71/73;    115/179;   134/131;   149/820,   821. 
Lien.     Definition  of:  dr.  Code,  S  2872. 
Priority  of  UenB:  Oir.  Code,  8  2897. 


CHAPTER  n. 
Liens  of  Mechanics  and  Others  upon  Seal  Property. 

{  1183.     Mechanics'  liens.     Contracts  shall  be  in  writing,  and  filed. 

S  1183a.  Persons  supplying  power  entitled  to  lien. 

$  1183  Vi.     Building  contracts,  what  provisions  must  contain.      [Repealed.] 

§  1184.     Contract  price  payable  in  installments.     Written  notice  of  labor  performed. 

Notice,  how  delivered. 
9  1185.     What  interest  in  the  land  subject  to  the  lien. 
I  1186.     ElTecC  of  liens. 

8  1187.     Filing  of  mechanics*  liens.     Notice  must  state,  what.     Neglect  to  fllo  no- 

tice.    Fee  for  recording  notice.     Filing  of  claim.     Time  in  which  claim 
must  be  filed. 

9  1188.     Liens  upon  two  or  more  pieces  of  property.     Amount  due  from  each  to  bt 

designated. 
\  1189.     Claim  to  be  recorded.     Fees  of  recorder. 
8  1190.     Time  of  continuance  of  lien. 
8  1101.     Lien  upon  lot  for  improving. 

8  1191a.  Lien  for  work  done  after  owner  refuses  to  connect  building  with  sewor. 
8  1192.     Improvement  held  constructed  at  instance  of  owner.     Owner's  notice  of  aoB' 

liability.     Rights  of  lessor.     Lessor's  notice  of  non-liability. 
8  1193.     Confractor.     Liens  for  claims  against,  etc. 
8  1194.     Court  to  declare  order  of  liens.     Deficiency  to  be  docketed. 

8  1195.     Any  number  of  lien-holders  may  join  in  action. 

9  1196.     Attachments,  etc.,  against  materials. 

9  1107.     Lien  does  not  impair  right  to  proceed  for  raeovery  of  the  debt. 
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11108.     Rules  of  practice. 
§  1109.     New  triaU  and  appeali. 
I  1200.     Where  contractor  fails  to  perform  contract. 
i  1201.     Written  consent  to  waire  claims. 
I  1202.     What  forfeits  liens. 

8  1208.     Bond  to  be  filed.     Terms  of  bond.     Failure  to  comply. 
8  1203a.  Mistakes  or  errors  in  statement  not  to  invalifdate  lien« 
Cltatlo]i«»  ffenanl,  to  chapter.     Oal.  54/220;  68/266;  87/501. 

Mechanics'  lienB.    Oontracts  diall  be  in  writing,  and  filed. 

§1183.  Mechanics,  material-men,  contractors,  snbcon tractors,  artisans, 
architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  of 
every  class  performing  labor  upon  or  furnishing  materials  to  be  used  in 
the  construction,  alteration,  addition  to,  or  repair,  either  in  whole  or  in 
part,  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well,  tunnel, 
fence,  machinery,  railroad,  wagon-road  or  other  structure,  shall  have  a 
lien  upon  the  property  upon  which  they  have  bestowed  labor  or  furnished 
materials,  for  the  value  of  such  labor  done  and  materials  furnished, 
whether  at  the  instance  of  the  owner,  or  of  any  other  person  acting  by 
his  authority  or  under  him,  as  contractor  or  otherwise;  and  any  person 
who  performs  labor  in  any  mining  claim  or  claims,  or  in  or  upon  any  real 
property  worked  as  a  mine,  either  in  the  development  thereof  or  in 
working  thereon  by  the  subtractive  process,  has  a  lien  upon  the  same, 
and  the  works  owned  and  used  by  the  owners  for  reducing  the  ores  from 
such  mining  claim  or  claims,  or  real  property  so  worked  as  a  mine,  for 
the  work  or  labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  such  mining 
claim  or  claims  or  real  property  worked  as  a  mine  or  of  the  building,  or 
other  improvement,  or  his  agent;  and  every  contractor,  subcontractor, 
architect,  builder,  or  other  person  having  charge  of  any  mining,  or  work 
and  labor  performed  in  and  about  such  mining  claim  or  claims,  or  real 
property  worked  as  a  mine,  or  the  construction,  alteration,  addition  to,  or 
repair,  either  in  whole  or  in  part  of  any  building  or  other  improvement 
as  aforesaid,  or  of  such  mining  claim  or  claims,  either  as  lessee  or  under 
a  working  bond  or  contract  thereon,  with  the  privilege  of  purchase,  or 
otherwise,  shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes 
of  this  chapter.  In  case  of  a  contract  for  the  work  between  the  reputed 
owner  and  his  contractor,  the  lien  shall  extend  to  the  entire  contract 
price,  and  such  contract  shall  operate  as  a  lien  in  favor  of  all  persons, 
except  the  contractor,  to  the  extent  of  the  whole  contract  price,  and 
after  all  such  liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the 
contract  price  in  favor  of  the  contractor.  All  such  contracts  shall  be  in 
writing  when  the  amount  agreed  to  be  paid  thereunder  exceeds  one  thou- 
sand dollars,  and  shall  be  subscribed  by  the  parties  thereto;  and  the  said 
contract,  or  a  memorandum  thereof,  setting  forth  the  names  of  all  the 
parties  to  the  contract,  a  description  of  the  property  to  be  affected 
thereby,  together  with  a  statement  of  the  general  character  of  the  work 
to  be  done,  the  total  amount  to  be  paid  thereunder,  and  the  amounts  of 
all  partial  payments,  together  with  the  times  when  such  payments  shall 
be  due  and  payable,  shall,  before  the  work  is  commenced,  be  filed  in  the 
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office  of  the  eoantj  recorder  of  the  eonntj,  or  eity  and  county,  where 
the  property  is  situated,  who  shall  receive  one  dollar  for  such  filing; 
otherwise,  they  shall  be  wholly  void,  and  no  recovery  shall  be  had  thereon 
by  either  party  thereto;  and  in  such  case,  the  labor  done  and  materials 
furnished  by  all  persons  aforesaid,  except  the  contractor,  shall  be  deemed 
to  have  been,  done  and  furnished  at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof. 

Zaeglslation  §1183.  1.  Enacted  March  11,  1872,  and  then  read:  '*'Rr«rj 
peraon  performing  labor  upon,  or  fumiahinf  materials  to  be  used  in  the  eon* 
atruetion,  alteration,  or  repair  of  any  mining  claim,  building,  wharf,  bridge, 
ditch,  flume,  tunnel,  fence,  machinery,  railroad,  wagon- road,  aqueduct  to  cre- 
ate hydraulic  power,  or  any  other  structure,  or  who  performs  labor  in  any 
mining  claim,  has  a  lien  npon  the  same  for  the  work  or  labor  done  or  ma- 
terials furnished  by  each  respectively,  whether  done  or  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  other  improyement,  or  his  agent,  bnt 
the  aggregate  amount  of  such  liens  must  not  exceed  the  amount  which  the 
owner  would  be  otherwise  liable  to  pay."  2.  Amended  by  Code  Amdta.  1873^ 
74,  p.  409,  substituting  "and  every  contractor,  subcontractor,  architect,  builder, 
or  other  person  having  charge  of  any  mining,  or  of  the  construction,  alteration, 
or  repair,  either  in  whole  or  in  part,  of  any  building  or  other  improvement, 
as  aforesaid,  shall  be  held  to  be  the  agent  or  [sic]  the  owner,  for  the  purposes 
of  this  chapter,"  for  "but  the  aggregate  amount  of  such  liens  must  not  exceed 
the  amount  which  the  owner  would  be  otherwise  liable  to  pay."  8.  Amended 
by  Code  Amdts.  1880,  p.  88,  to  read:  "Meehanica,  material-men,  artisans, 
architects,  and  laborers  of  every  claas  performing  labor  upon  or  fnmiahlnc 
material  to  be  used  in  the  construction,  alteration,  or  repair  of  any  mining 
elaim,  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence,  machinery, 
railroad,  wagon -road,  or  other  structure,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  furnished  material  for  the  value  of 
such  labor  done  and  material  furnished.  This  lien  shall  not  be  affeeted  by 
the  fact  that  no  money  is  due,  or  to  become  due,  on  any  contract  made  by 
the  owner  with  any  other  party."  4.  Amended  by  Stats.  1885,  p.  148,  to  read: 
"Meehanica,  material-men,  contractors,  subcontractors,  artisans,  arehiteeta,  ma- 
chinists,  builders,  miners,  and  all  persons  and  laborers  of  every  class,  per- 
forming labor  upon  or  furnishing  materiala  to  be  used  in  the  construction, 
alteration,  or  repair,  either  in  whole  or  in  part,  of  any  building,  wharf,  bridge, 
ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad;  wagon-road,  or  other 
structure,  shall  have  a  lien  upon  the  property  upon  which  they  have  be- 
stowed labor,  or  furnished  materials,  for  the  value  of  such  labor  done  and 
materials  furnished,  whether  at  the  instance  of  the  owner,  or  of  any  other 
person  acting  by  his  authority,  or  under  him,  as  contractor  or  otherwise;  and 
any  person  who  performs  labor  in  any  mining  claim  or  claims,  has  a  lien  upon 
the  aame,  and  the  works  owned  and  used  by  the  owners  for  reducing  the  ores 
from  such  mining  claim  or  claims,  for  the  work  or  labor  done,  or  materiala 
furnished  by  each  respectively,  whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improvement,  or  his  agent;  and  every 
contractor,  subcontractor,  architect,  builder,  or  other  person  having  eharga 
of  any  mining,  or  of  the  construction,  alteration,  or  repair,  either  in  whola 
or  in  part,  of  any  building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner,  for  purposes  of  this  chapter.  In  eaae  of  a 
contract  for  the  work,  between  the  owner  and  his  contractor,  ths  lien  shall 
extend  to  the  entire  contract  price,  and  such  contract  shall  operate  as  a  lien 
in  favor  of  all  persons,  except  the  contractor,  to  the  extent  of  the  whole  eon- 
tract  price;   and  after  all  such  liens  are   satisfied,   then  as  a  lien  for  any  bal- 
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anea  of  the  eontraot  price  in  favor  of  the  contractor.  All  each  contracts  shall 
bo  in  writisf  when  the  amount  agreed  to  be  paid  thereunder  exceeds  one 
thousand  dollars,  and  shall  be  subscribed  by  the  parties  thereto,  and  shall, 
before  the  work  is  commenced,  be  filed  in  the  office  of  the  county  recorder 
of  the  county,  or  city  and  county,  where  the  property  is  situated,  who  shall 
receive  one  dollar  for  such  filine,  otherwise  they  shall  be  wholly  void,  and 
no  recovery  shall  be  had  thereon  by  either  party  thereto;  and  in  such  case, 
the  labor  done  and  materials  furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the  value  thereof:" 
5.  Amended  by  Stats.  1887,  p.  152,  (1)  in  first  sentence,  inserting  "addition 
to'*  after  "alteration,"  in  both  instances;  (2)  in  second  sentence,  inserting 
"reputed"  before  "owner";  (8)  in  third  sentence,  inserting,  after  "parties 
thereto,  and,"  "the  said  contract,  or  a  memorandum  thereof,  setting  forth 
the  names  of  all  the  parties  to  the  contract,  a  description  of  the  property 
to  be  afl^ected  thereby,  together  with  a  statement  of  the  general  character  of 
the  work  to  be  done,  the  total  amount  to  be  paid  thereunder,  and  the  amounts 
of  all  partial  payments,  together  with  the  times  when  such  payments  shall 
be  due  and  payable."  6.  Amended  by  Stats.  1899,  p.  84,  in  first  sentence, 
(1)  inserting  "well"  after  "aqueduct,"  (2)  changing  "materials"  to  "mate- 
rial" before  "furnished,  whether,"  and  (8)  adding  "the"  before  "purposes  of 
this  chapter."  7.  Amendment  by  Stats.  1901,  p.  188;  unconstitutional:  See 
note,   I  5,  ante.     8.  Amended  by  Stats.  1908,  p.  84. 

OltatioilS.  Cal.  54/886;  65/163,  892;  56/309;  61/353,  354;  66/196,  197, 
«92;  70/126,  189,  220,  221;  74/626,  627;  75/212;  76/436;  78/196,  197,  201; 
80/278,  512;  81/171,  178,  175,  643.  644,  646;  82/43,  44,  45,  149,  150;  83/ 
872;  86/24,  26;  87/593;  88/22,  42;  89/112;  90/578,  599,  601,  602;  91/138, 
139,  286,  287,  561;  92/287;  94/207,  208,  234,  236,  560;  95/393,  394,  395; 
96/257,  442;  97/11,  188,  257,  266,  645,  646;  98/152,  154;  99/319,  453,  454; 
102/189,  140,  142;  104/31,  507;  107/60,  64,  623;  109/549;  110/168,  510; 
111/298;  112/291;  113/123;  114/492;  115/348,  661;  117/214,  472,  671,  699; 
118/154;  120/95,  96,  184,  285,  456,  457;  121/155;  122/81;  128/533;  124/ 
28;  126/18,  14,  567;  127/10.  25,  41,  43,  44,  328;  128/147,  330,  366;  129/65, 
894,  895;  131/144;  182/495;  133/118.  172,  173.  177,  286,  288;  136/125; 
188/888,  430,  614,  616;  189/380;  140/504;  141/32;  142/242;  144/99,  102; 
146/688;  147/492;  148/42,  579,  580,  582,  702,  704,  735;  152/375;  158/232. 
App.  5/757,  760;  6/605,  645;  7/462,  488. 

PocBons  supplying  power  entitled  to  lien. 

§  1183a.  All  personB  supplying  power  by  means  of  teams,  wagons, 
▼ehieles,  implements,  or  appliances,  used  either  immediately  in  or  upon 
the  construction,  alteration,  addition  to,  or  repair,  either  in  whole  or  in 
part,  of  any  of  the  improvements  or  works,  mentioned  in  section  one 
thousand  one  hundred  and  eighty-three  of  the  Code  of  Civil  Procedure, 
or  used  in  the  immediate  transportation  of  the  materials  furnished  for 
any  of  said  purposes  and  actually  used  therefor,  shall,  subject  to  the 
same  limitations  and  restrictions,  and  on  compliance  with  the  same  con- 
ditions as  are  provided  for  the  creation  of  a  lien  in  favor  of  persons 
furnishing  materials,  as  in  said  section  one  thousand  one  hundred  and 
eighty-three  of  the  Code  of  Civil  Procedure  provided,  have  a  lien  for 
such  power  supplied,  of  the  same  character  and  effect,  and  to  be  en- 
forced in  the  same  way  as  that  granted  to  persons  so  furnishing  materials. 
Such  persons,  so  supplying  power,  shall,  subject  to  the  same  limitations 
and  restrictions,  be  entitled  to  give  written  notice  of  same  character  and 
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effect  as  that  which  persons  so  furnishing  materials  are  entitled  to  give 
as  provided  in  section  one  thousand  one  hundred  and  eighty-four  of  the 
Code  of  Civil  Procedure.  The  liens  provided  for  hy  this  section  shall 
rank  second  to  liens  for  performing  manual  labor  (or  shall  be  of  the 
same  rank  and  entitled  to  be  treated  as  the  equivalent  of  liens  for  ma- 
terials furnished)  and  the  rank  of  such  liens  shall  be  so  declared  by  the 
court  exercising  jurisdiction  under  section  one  thousand  one  hundred  and 
eighty-four  of  the  Code  of  Civil  Procedure. 

LaglsUtton  |  1183*.     Added  by  Statt.  1009,  p.  1008. 

§  1183 V2*     Building    contracts,   what    provisions    must    contain.      [Re- 
pealed.] 

Legislation  §  1183V^.     1.  Added   hj    Btata.    1901,    p.    817.     3.  Repealed    hj 
StatB.   1903,  p.  21. 

Cltatloni.     Cal.  142/203. 

Contract  price  payable   in   InstallmentSw    Written  notice  of   labor  per- 
formed.   Notice,  bow  delivered. 

§  1184.  No  part  of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  the  same  or  any  part  thereof  be  paid 
in  advance  of  the  commencement  of  the  work,  but  the  eontract  price 
shall,  by  the  terms  of  the  eontract,  be  made  payable  in  installments  at 
specified  times  after  the  commencement  of  the  work,  or  on  the  completion 
of  specified  portions  of  the  work,  or  on  the  completion  of  the  whole 
work;  provided,  that  at  least  twenty -five  per  cent  of  the  whole  eontract 
price  shall  be  made  payable  at  least  thirty-five  days  after  the  final  com- 
pletion of  the  eontract.  No  payment  made  prior  to  the  time  when  the 
same  is  due,  under  the  terms  and  conditions  of  the  contract,  shall  be 
valid  for  the  purpose  of  defeating,  diminishing,  or  discharging  any  lien 
in  favor  of  any  persiou,  except  the  contractor,  but  as  to  such  liens,  such 
payment  shall  be  deemed  as  if  not  made,  and  shall  be  applicable  to  such 
liens,  notwithstanding  that  the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  become  indebted  to  the  reputed 
owner  in  any  amount  for  damages  or  otherwise,  for  non-performance  of 
his  contract  or  otherwise.  As  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in  money,  and  shall  not  be 
diminished  by  any  prior  or  subsequent  indebtedness,  offset,  or  counter- 
claim, in  favor  of  the  reputed  owner  and  against  the  contractor;  no 
alteration  of  any  such  contract  shall  affect  any  lien  acquired  under  the 
provisions  of  this  chapter.  In  case  such  contracts  and  alterations  thereof 
do  not  conform  substantially  to  the  provisions  of  this  section,  the  labor 
done  and  materials  furnished  by  all  persons  except  the  contractor  shall 
be  deemed  to  have  been  done  and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with  the  contractor,  and  they  shall 
have  a  lien  for  the  vsilue  thereof.  Any  of  the  persons  mentioned  in  sec- 
tion eleven  hundred  and  eighty-three,  except  the  contractor,  may  at  any 
time  give  to  the  reputed  owner  a  written  notice  that  they  have  performed 
labor  or  furnished  materials,  or  both,  to  the  contractor,  or  other  person 
acting  by  authority  of  the  reputed  owner,  or  that  they  have  agreed  to 
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do  80,  stating  in  general  terms  the  kind  of  labor  and  materials,  and  tbe 
name  of  the  person  to  or  for  whom  the  same  was  done  or  furnished,  or 
both,  and  the  amount  in  value,  as  near  as  may  be,  of  that  already  done 
or  furnished,  or  both,  and  of  the  whole  agreed  to  be  done  or  furnished, 
or  both.  Such  notice  may  be  given  by  delivering  the  same  to  the  reputed 
owner  personally,  or  by  leaving  it  at  his  residence  or  place  of  business, 
with  some  person  in  charge,  or  by  delivering  it  to  his  architects,  or  by 
leaving  it  at  their  residence  or  place  of  business,  with  some  person  in 
charge,  or  by  posting  it  in  a  conspicuous  place  upon  the  mining  claim  or 
improvement.  No  such  notice  shall  be  invalid  by  reason  of  any  defect 
of  form,  provided  it  is  sufficient  to  inform  the  reputed  owner  of  the  sub- 
stantial matters  herein  provided  for,  or  to  put  him  upon  inquiry  as  to 
SQch  matters.  Upon  such  notice  being  given,  it  shall  be  the  duty  of  tbe 
person  who  contracted  with  the  contractor  to,  and  he  shall,  withhold 
from  his  contractor,  or  from  any  other  person  acting  under  such  reputed 
owner,  and  to  whom  by  said  notice  the  said  labor  or  materials,  or  both, 
have  been  furnished,  or  agreed  to  be  furnished,  sufficient  money  due,  or 
that  may  become  due  to  such  contractor,  or  other  person,  to  answer  such 
elaim  and  any  lien  that  may  be  filed  therefor  for  record  under  this  chap- 
ter, including  counsel  fees  not  exceeding  one  hundred  dollars  in  each 
ease,  besides  reasonable  costs  provided  for  in  this  chapter. 

Legiilatlon  §1184.  1.  Enacted  March  11,  1872,  and  then  read:  "Any  per- 
■on  who, '  at  the  request  of  the  owner  of  any  lot  in  any  incorporated  city  or 
town,  fradea,  filla  in,  or  otherwise  improves  the  same,  or  the  street  in  front 
of  or  adjoining  the  same,  has  a  lien  upon  such  lot  for  his  work  done  and  ma- 
terials furnished."  See  post,  Legislation  |  1191,  subd.  2.  2.  Amended  '  by 
Code  Amdts.  1885,  p.  144,  and  differed  from  the  amendment  of  1887,  in  that 
it  (1)  did  not  hare  the  word  "reputed"  before  "owner"  in  any  instance;  (2) 
had  the  words  "work  and"  before  "contract,"  at  end  of  first  sentence;  (8)  in 
sentence  beginning  "No  payment,"  did  not  hare  the  word  "that"  after  "not- 
withstanding"; (4)  the  sentence  now  beginning  "In  case  such"  then  read, 
"All  auch  contract  and  alterations  thereof  as  do  not  conform  substantially  to 
the  proTisions  of  this  section,  shall  be  wholly  void,  and  no  recorery  shall  be 
had  thereon  by  either  party  thereto;  and  in  such  case  the  labor  done  and  ma- 
terials furnished  *  by  all  persons,  except  the  contractor,  shall  be  deemed  to 
have  been  done  and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  Talue  thereof;  (5)  in  sentence  befrinning  "Such 
notice,"  instead  of  "or  improvement,"  had  these  words,  "building,  wharf, 
bridge,  ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad,  wagon-road, 
or  other  structure";  (6)  the  sentence  beginning  "No  such  notice"  then  ended 
with  the  words  "provided  for";  (7)  the  final  sentence,  beginning  "Upon  such 
notice,"  then  read,  "Upon  such  notice  being  given,  it  shall  be  the  duty  of  the 
owner  to,  and  he  shall  withhold  from  his  contractor,  or  from  any  other  person 
acting  under  such  owner,  and  to  whom  by  said  notice  the  said  labor  or  mate- 
rials, or  both,  have  been  furnished  or  agreed  to  be  furnished,  all  money  due  or 
that  may  become  due  to  such  contractor,  or  other  person,  or  sufficient  of  such 
money  to  answer  such  claim  and  any  lien  that  may  be  filed  therefor,  for  record, 
under  this  chapter,  including  costs  and  counsel  fees  provided  for  in  this  chap- 
ter, until  such  notice  is  by  writing  withdrawn;  and  all  money  paid  thereafter 
by  the  owner  to  the  contractor,  or  such  other  person,  while  such  notice  is  in 
force,  shall,  for  the  purposes  of  all  liens  of  all  peraons,  except  that  of  the  con- 
inetor,  be  deemed  a  payment  prior  to  the  time  the  aame  was  due  within  the 
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meaninf  of  and  lubjeet  to  the  proTisioni  of  thii  leetlon."  8.  Amended  by  Code 
Amdte.  1887,  p.  158.  4.  Amendment  by  State.  1901,  p.  189;  oneonetitv^ 
tlonal:  See  note,  i  5,  ante. 

Cltotioni.  Cal.  61/853;  81/174,  648,  644;  82/44,  149;  86/24.  35,  26;  87/ 
593,  594;  90/546.  547.  548,  578,  600;  91/139,  140,  865,  561;  92/237;  94/ 
234,  560,  561;  97/188.  645;  99/635;  104/225;  107/60,  65;  109/551;  111/ 
667;  112/291;  119/182;  122/81;  124/27,  513;  125/226,  589;  126/14;  129/ 
418;  180/238,  239,  242;  131/186;  132/495;  133/117,  243.  244;  135/640.  642; 
186/124,  126;  138/427,  429,  480;  189/382;  146/269.  270.  271,  273,  276; 
148/580,  733,  785,  788,  739;  150/267;  152/878.  App.  1/540;  5/758,  760; 
6/605;  7/461,  462. 

What  interest  in  the  land  subject  to  the  lien. 

§  11854  The  land  upon  which  any  building,  improvement,  well,  or 
structure  is  constructed,  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use  and  occupa- 
tion thereof,  to  be  determined  bj  the  court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if,  at  the  commencement  of  the  work,  or  of  the 
furnishing  of  the  materials  for  the  same,  the  land  belonged  to  the  person 
who  caused  said  building,  improvement,  well,  or  structure  to  be  con- 
structed, altered,  or  repaired,  but  if  such  person  owned  less  than  a  fee- 
simple  estate  in  such  land,  then  only  his  interest  therein  is  subject  to 
such  lien. 

Legislation  §1185.  1.  Enacted  March  11,  1872,  and  then  read:  "The  Und 
mpon  which  any  building,  improvement,  or  atructure  is  constructed,  together 
with  a  convenient  space  about  the  same,  or  so  much  aa  may  be  required  for 
the  convenient  use  and  occupation  thereof,  is  also  subject  to  the  liens,  if,  at 
the  time  the  work  was  commenced  or  the  materials  for  the  same  had  com- 
menced to  be  furnished,  the  land  belonged  to  the  person  who  caused  said  build- 
ing, improvement,  or  structure  to  be  constructed,  altered,  or  repaired;  but  if 
such  person  owned  less  than  a  fee-simple  estate  in  such  land,  then  only  his 
interest  therein  is  subject  to  such  lien.'*  2.  Amended  by  Code  Amdts.  1878-74, 
p.  851,  and  then  differed  from  the  amendment  of  1899  only  in  that  it  did  not 
have  the  word  "well"  after  "improvement,"  in  either  instance.  8.  Amended 
by  Stats.   1899,  p.  24. 

Citations.  Cal.  54/627;  61/358;  66/196,  197,  292;' 70/126;  74/360;  80/277, 
278,  279;  87/512;  94/211;  98/286;  109/551;  120/284,  285;  126/18;  146/887, 
688;   147/493,  495;  148/580.     App.  2/607. 

Effect  of  liens. 

§1186.  The  liens  provided  for  in  this  chapter  are  preferred  to  any 
lien,  mortgage,  or  other  encumbrance  which  may  have  attached  subse- 
quent to  the  time  when  the  building,  im'provement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be  furnished;  also, 
to  any  lien,  mortgage,  or  other  encumbrance  of  which  the  lien-holder 
had  no  notice,  and  which  was  unrecorded  at  the  time  the  building, 
improvement,  or  structure  was  commenced,  work  done,  or  the  materials 
were  commenced  to  be  furnished. 

Legislation  81186.     Enacted   March   11,    1872. 

ClUtions.  Cal.  67/4d:  61/353,  354;  66/199,  200,  201;  74/860;  80/67; 
67/627;  131/144;  140/505;  142/248;  148/580;  149/828.  App.  2/289,  891, 
293. 

Farttes  to  suit:  Post,  I  1195. 
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nilng  Of  mechanics'  liens.    Notice  mtust  state,  what»    Neglect  to  file 

notice.    Fee  for  recording  notice.    Filing  of  claim.    Time  in  which 

claim  must  be  iUed. 

§1187.  The  owner  of  any  property  on  which  labor  has  been  per- 
formed, or  for  which  materials  have  been  furnished  to  be  used  in  the 
constmetion,  alteration,  addition  to,  or  repair,  either  in  whole  or  in 
part,  of  anj  work  mentioned  in  section  eleven  hundred  and  eighty-three 
of  this  code,  must,  within  ten  days  after  the  completion  thereof,  or 
within  forty  days  after  cessation  from  labor  upon  any  unfinished  con- 
tract, or  upon  any  unfinished  building,  improvement,  or  structure,  or  the 
alteration,  addition  to,  or  the  repair  thereof,  file  for  record  in  the  office 
of  the  county  recorder  of  the  county,  or  city  and  county,  in  which  such 
property  or  some  part  thereof  is  situated,  a  notice  setting  forth  the  date 
when  such  building,  improvement,  or  structure,  or  the  alteration,  addi- 
tion to,  or  repair  thereof,  was  actually  completed,  or  in  case  of  cessation 
from  labor  for  thirty  days,  the  date  on  which  such  cessation  actually 
occurred,  and  said  notice  shall  also  contain  the  name  and  the  nature  of 
the  title  of  the  person  who  caused  the  said  building,  improvement,  or 
structure  to  be  erected,  or  said  alteration,  addition  to,  or  repair  to  be 
made,  and  also  a  description  of  the  property  sufficient  for  identification, 
and  said  notice  must  be  verified  by  said  owner  or  some  other  person  in 
his  behalf.  In  case  any  such  owner  neglect  to  file  said  notice  as  herein 
required,  within  the  time  herein  required,  then  the  said  owner  and  all 
persons  deraigning  title  from  him,  and  all  persons  claiming  an  interest 
in  said  property,  shall  be  estopped,  in  any  proceedings  brought  to  fore- 
close any  mechanics'  lien  or  liens  provided  for  in  this  chapter,  from 
maintaining  a  defense  therein  baSed  on  the  ground  that  said  lien  or  liens 
have  not  been  filed  within  the  time  provided  in  this  chapter.  Said 
notice,  when  so  filed  for  record,  must  be  recorded  by  the  county  recorder 
with  whom  the  same  is  filed  for  record,  and  the  fee  for  recording  the 
same  shall  be  the  sum  of  one  dollar. 

Every  original  contractor,  at  any  time  after  the  completion  of  hi.s 
contract,  and  until  the  expiration  of  sixty  days  after  the  filing  of  said 
notice  of  completion  or  notice  of  cessation  of  labor  by  the  owner,  and 
every  person,  save  the  original  contractor,  claiming  the  benefit  of  this 
chapter,  at  any  time  after  the  completion  of  any  building,  improvement, 
or  structure,  or  of  the  alteration,  addition  to,  or  repair  thereof,  and  until 
the  expiration  of  thirty  days  after  the  filing  of  said  notice  of  completion 
or  cessation,  by  said  owner,  or  within  thirty  days  after  the  performance 
of  any  labor  in  a  mining  claim,  must  file  for  record  with  the  county 
recorder  of  the  county,  or  city  and  county,  in  which  such  property  or 
some  part  thereof  is  situated,  a  claim  containing  a  statement  of  his 
demand,  after  deducting  all  just  credits  and  offsets,  with  the  name  of 
the  owner  or  reputed  owner,  if  known,  and  also  the  name  of  the  person 
by  whom  he  waa  employed,  or  to  whom  he  furnished  the  materials,  with 
A  statement  of  the  terms,  time  given,  and  conditions  of  his  contract,  and 
also  a  description  of  the  property  to  be  charged  with  the  lien,  sufficient 
for  identification,  which  claim  must  be  verified  by  the  oath  of  himself 
CkMie  OiT.  Proe. — 81 
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or  of  gome  other  person;  provided,  however,  that  in  anj  event  all  claims 
of  lien  must  be  filed  within  ninety  days  after  the  completion  of  said 
building,  improvement,  or  structure,  or  the  alteration,  addition  to,  or 
repair  thereof.  Any  trivial  imperfection  in  the  said  work,  or  in  the 
construction  of  any  building,  improvement,  or  structure,  or  of  the  altera- 
tion, addition  to,  or  repair  thereof,  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  filing  of  any  lien;  and  in  all  cases  the  oeeu- 
pation  or  use  of  a  building,  improvement,  or  structure,  by  the  owner,  or 
his  representative,  or  the  acceptance  by  said  owner  or  his  agent  of  said 
building,  improvement,  or  structure,  and  cessation  from  labor  for  thirty 
days  upon  any  contract  or  upon  any  building,  improvement,  or  structure, 
or  the  alteration,  addition  to,  or  repair  thereof,  shall  be  deemed  eqniva> 
lent  to  a  completion  thereof  for  all  the  purposes  of  this  chapter. 

Legislation  1 1187.  1.  Enacted  March  11,  1872,  and  then  read:  "Every 
original  oontractor,  within  sixty  dayi  after  the  completion  of  his  contract,  and 
every  person,  save  the  original  oontractor,  claiming  the  benefit  of  this  chapter, 
must,  within  thirty  days  after  the  completion  of  any  building,  improvement,  or 
structure,  or  after  the  completion  of  the  alteration  or  repair  thereof,  or  the  per> 
formance  of  any  labor  in  a  mining  claim,  file  with  the  county  recorder  of  the 
county  in  which  such  property,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all  just  credits  and  oifsets, 
with  the  name  of  the  owner,  or  reputed  owner,  if  known,  and  also  the  name 
of  the  person  by  whom  he  was  employed,  or  to  whom  he  furnished  the  mate* 
rials,  with  a  statement  of  the  terms,  time  given  and  conditions  of  his  contract, 
and  also  a  description  of  the  property  to  be  charged  with  the  lien  sufficient 
for  identification,  which  claim  must  be  verified  by  the  oath  of  himself  or  of  some 
other  person.  If  his  contract  or  any  part  thereof  is  in  writing,  a  copy  of  such 
writing  must  be  filed  with  and  made  part  of  his  claim."  2.  Amended  by  Code 
Amdts.  1873-74.  p.  410,  (1)  inserting  "for  record"  after  "file,"  and  (2)  omit- 
ting the  last  sentence.  8.  Amended  by  Code  Amdts.  1887,  p.  154,  (1)  inserting, 
in  first  part  of  section,  "addition  to"  after  "alteration,"  and  (2)  adding,  at  end 
of  section,  "any  trivial  imperfection  in  the  said  work,  or  in  the  construction  of 
any  building,  improvement,  or  structure,  or  of  the  alteration,  addition  to,  or 
repair  thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent  the 
filing  of  any  lien;  and  in  case  of  contracts,  the  occupation  or  use  of  the  build- 
ing, improvement,  or  structure  by  the  owner,  or  his  representative,  or  the  ac- 
ceptance by  said  owner  or  his  agent  of  said  building,  Improvement,  or  structure, 
shall  be  deemed  conclusive  evidence  of  completion;  and  cessation  from  labor 
for  thirty  days  upon  any  unfinished  contract  or  upon  any  unfinished  building, 
improvement,  or  structure,  or  the  alteration,  addition  to,  or  repair  thereof,  shall 
be  deemed  equivalent  to  a  completion  thereof  for  all  the  purposes  of  this  chap- 
ter."    4.  Amended  by  Stats.  1807,  p.  202. 

Citations.  Cal.  54/221,  222,  642;  55/391;  60/441;  61/858;  63/104,  430: 
65/841;  70/126;  72/79;  74/277.  278,  279,  483;  76/510;  78/195,  196;  80/ 
276;  81/646;  82/146,  150,  151,  658;  85/88,  85;  86/342;  87/512,  629;  88/22, 
28,  150;  90/545,  594,  595,  597,  601;  91/140,  865;  92/237;  94/208,  237.  238; 
96/834,  887,  888,  886;  97/257,  265;  102/140,  825;  103/106,  107;  106/282, 
286;  107/65;  109/180,  549,  550,  551;  110/165,  167,  168;  116/8,  662;  119/ 
879;  120/139,  183,  184;  122/104,  105;  124/26;  125/226.  288,  284,  878;  127/ 
44;  181/160;  132/494;  133/119;  185/689;  186/91;  188/614,  616,  617;  141/ 
83;  146/332;  147/494;  148/580;  149/754,  755;  150/756.  App.  1/600;  2/68; 
7/484.  485. 

Verification  of  claim:  Ante,  |  446, 
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lAeas  npon  two  or  more  pieces  of  property.    Amount  dne  from  each  to  be 

deeigiiated. 

§1188.  In  every  ease  in  which  one  claim  is  filed  a^fainst  two  or  more 
buildings,  mining  claimsi  or  other  improvements  owned  by  the  same  per- 
son,  the  person  filing  snch  claim  must  at  the  same  time  designate  the 
amount  dne  to  him  on  each  of  such  buildings,  mining  claims,  or  other 
improvements;  otherwise,  the  lien  of  such  claim  is  postponed  to  other 
liens.  The  lien  of  such  claimant  does  not  extend  beyond  the  amount 
designated,  as  against  other  creditors  having  liens,  by  .ludcrment,  mort- 
gage, or  otherwise,  upon  either  of  such  buildings  or  other  improvements, 
or  upon  the  land  upon  which  the  same  are  situated. 

Legislation  91188.     Enacted  March    11,   1872. 

Citations.  Cal.  65/163,  285;  61/853;  72/84;  88/43;  102/141;  110/510. 
App.    8/479. 

cnalm  to  be  recorded.    Fees  of  recorder. 

§1189.  The  recorder  must  record  the  claim  in  a  book  kept  by  him 
for  that  purpose,  which  record  must  be  indexed  as  deeds  and  other  con- 
veyances are  required  by  law  to  be  indexed,  and  for  which  he  may  re- 
ceive the  same  fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

Legislation  01189.     Enacted  March  11,   1872. 
CliUtions.     CaL  61/858. 

Time  of  continuance  of  Uen. 

§  1190.  No  lien  provided  for  in  this  chapter  binds  any  building,  min- 
ing claim,  improvement,  or  structure  for  a  longer  period  than  ninety  days 
after  the  same  has  been  filed,  unless  proceedings  be  commenced  in  a 
proper  court  within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
given,  then  ninety  da3r8  after  the  expiration  of  such  credit;  but  no  lien 
eontinues  in  force  for  a  longer  time  than  two  years  from  the  time  the 
work  is  completed,  by  any  agreement  to  give  credit. 

Legislation  fllOO.     Enacted   March   11,   1872. 

Cltotioni.  Cal.  61/858;  68/122;  74/278,  279;  82/658;  107/69,  65.  App. 
t/148,   149,   150. 

Complaint.     Oenerally:  Ante,  |  426. 
Personal  action:  Post,  fi  1197. 

Lien  upon  lot  for  improving. 

§1191.  Any  person  who,  at  the  request  of  the  reputed  owner  of  any 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or  otherwise  im- 
proves the  same,  or  the  street  or  sidewalk  in  front  of  or  adjoining  the 
same,  or  constructs  any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said 
sidewalks,  or  makes  any  improvements  in  connection  therewith,  has  a 
lien  upon  aaid  lot  for  his  work  done  and  materials  furnished. 

Leglslatloa  f  1191.  1.  Enacted  March  11,  1872,  and  then  read:  "If  serrlee 
ef  summons  be  made  by  publication,  the  time  of  publication,  where  the  defend- 
ant resides  oat  of  or  is  absent  from  the  state,  or  for  anj  other  cause  cannot  be 
aerred  personally,  need  be  but  once  a  week  for  four  successire  weeks.*'  2. 
Amended  by  Code  Amdts.  1885,  p.  145,  to  read:  "Any  person  who,  at  the  re- 
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queit  of  t1i'«  owner  of  any  lot  in  any  incorporated  eity  or  town,  ^adei,  flllt  In, 
or  otherwise  improvei  the  tame,  or  the  Btreet  or  sidewalk  In  front  of  or  ad- 
joining the  same,  has  a  lien  upon  such  lot  for  his  work  done  and  materials  fuT> 
nished."  See  ante,  Legrislation  9  1184,  subd.  1;  that  section,  as  enacted  in  1872, 
being  the  same  as  the  present  amendment  of  S  1191,  except  that  it  did  not 
have  the  words  "or  sidewalk.'*  8.  Amended  by  Code  Amdts.  1887,  p.  155.  4. 
Amendment  by  Stats.   1901,  p.  190;  unconstitutional:   See  note,   8  5,  ante. 

OltetionB.  Cal.  61/353;  72/512;  80/67;  96/257;  110/868.  510;  117/218, 
214;  119/412;  126/13;  181/225;  188/115.  117,  118;  138/576;  145/261.  263, 
266. 

Lien  for  work  done  after  owner  refuses  to  connect  building  with  sewer. 

§  1191a.  Any  health-officer  or  governing  board  of  any  city,  town  or 
sanitary  district,  having  served  written  notice  upon  the  owner  or  reputed 
owner  of  real  estate  upon  which  there  is  a  dwelling-house,  and  such  owner 
or  reputed  owner,  after  thirty  days,  having  refused,  neglected  or  failed 
to  connect  such  dwelling-house,  together  with  all  toilets,  sinks,  and  other 
plumbing  therein,  properly  vented,  and  in  a  sanitary  manner,  with  the  ad- 
joining street  sewer,  may  construct  the  same  at  a  reasonable  cost,  and  the 
person  doing  said  work  at  the  request  of  such  health-officer  or  governing 
board,  has  a  lien  upon  said  real  estate  for  his  work  done  and  materials 
furnished,  and  such  work  done  and  materials  furnished  shall  be  held  to 
have  been  done  and  furnished  at  the  instance  of  such  owner  or  reputed 
owner,  or  person  claiming  or  having  any  interest  therein. 

LegislaUon  •  1191a.     Added  by  Stats.  1909.  p.  986. 

Improvement  held  constructed  at  instance  of  owner.  Owner's  notice  of 
non-liability.  Bights  of  lessor.  Lessor's  notice  of  non-liability. 
§  1192.  Every  building  or  other  improvement  mentioned  in  section  one 
thousand  one  hundred  and  eighty-three  of  this  code,  constructed  upon 
any  lands  with  the  knowledge  of  the  owner,  or  the  person  having  or 
claiming  any  interest  therein,  and  the  work  or  labor  of  every  character 
whatsoever  done  and  materials  furnished,  mentioned  in  said  section, 
upon,  in  or  to  any  mining  claim  or  claims,  or  real  property  worked  as  a 
mine,  with  the  knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed,  performed 
or  furnished  at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein,  and  the  interest  owned  or  claimed  shall  be  subject 
to  any  lien  filed  in  accordance  with  the  provisions  of  this  chapter,  unless 
such  owner  or  person  having  or  claiming  any  interest  therein  shall, 
within  ten  days  after  he  shall  obtain  knowledge  of  the  construction, 
alteration,  repair,  or  work  or  labor,  give  notice  that  he  will  not  be 
responsible  for  the  same,  by  posting  a  notice  in  writing  to  that  effect, 
in  some  conspicuous  place  upon  the  said  land  or  mining  claim  or  claims, 
or  upon  the  building  or  other  improvements  situated  thereon,  or  file  and 
record  a  copy  of  such  notice  in  the  office  of  the  county  recorder  of  the 
county  wherein  such  mining  claim  or  real  property  worked  as  a  mine  is 
situate.  And  all  mining  machinery  placed  upon  or  in  any  mining  claim 
or  claims,  or  real  property  used  as  a  mine,  under  a  lease  or  other  agree- 
ment by  the  terms  of  which  such  machinery  shall  not  lose  its  identity  as 
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the  personal  property  of  the  lessor,  and  which  is  used  in  the  operation 
and  working  of  such  mining  claim  or  claims,  or  real  property  used  as  a 
mine,  shall  be  deemed  to  be  a  fixture  attached  to  such  mining  claim  or 
claims,  or  real  property  used  as  a  mine,  for  the  purposes  only  of  the  lien 
hereinbefore  mentioned,  and  shall  be  subject  to  such  lien,  unless  such 
lessor  shall  within  ten  days  after  such  machinery  shall  have  been  deliv- 
ered at  such  mining  claim  or  claims,  or  real  property  used  as  a  mine,  file 
and  record  such  lease  or  other  agreement  in  the  office  of  the  county 
recorder  of  the  county  in  which  such  machinery  shall  be  used  as  afore- 
said; or  within  said  ten  days  shall  post  a  notice  in  some  conspicuous 
place  in  some  building  on  said  mining  claim  wherein  said  machinery  is 
to  be  used,  stating  therein  that  said  machinery  is  the  property  of  said 
lessor  and  has  been  leased  or  contracted  to  be  sold  to  the  person  operat- 
ing said  mine,  and  that  said  machinery  will  not  be  liable  for  any  lien 
provided  for  in  this  chapter.  Any  person  performing  labor  on  such 
mining  claim  or  real  property  worked  as  a  mine  may  post  and  keep 
posted  in  a  conspicuous  place  thereon  a  notice  containing  the  substance 
of  either  or  both  of  the  notices  above  provided  and  it  shall  be  a  mis- 
demeanor for  any  person  to  take  down,  remove  or  deface  such  notice. 

Legislation  §1102.  1.  Enacted  March  11,  1872,  and  then  read:  *'AU  per- 
sona entitled  to  llena  on  the  structure  or  improTement,  except  those  who  eon- 
tracted  with  the  owner  thereof,  are  subcontractors,  and  the  court,  in  the 
Judgment,  must  direct  the  amount  due  subcontractors  to  be  paid  out  of  the  pro- 
ceeds of  sales  before  any  part  of  such  proceeds  are  paid  to  the  contractor."  2. 
Amended  by  Code  Amdts.  1873-74,  p.  410,  to  read:  "Every  building  or  other  Im- 
proyement  mentioned  in  the  eleven  hundred  and  eighty-third  section  of  tnis  code, 
eonstructed  upon  any  lands  with  the  knowledge  of  the  owner,  or  the  person  having 
or  claiming  any  interest  therein,  shall  be  held  to  have  been  eonstructed  at  the 
instance  of  such  owner  or  person  having  or  claiming  any  interest  therein,  and  the 
interest  owned  or  claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the 
provisions  of  this  chapter,  unless  such  owner  or  person  having  or  claiming  an 
interest  therein  shall,  within  three  days  after  he  shall  have  obtained  knowledge  of 
the  construction,  alteration,  or  repair,  or  the  intended  construction,  alteration,  or 
repair,  give  notice  that  he  will  not  be  responsible  for  the  same,  by  posting  a 
notice  in  writing  to  the  [sic]  effect,  in  some  conspicuous  place  upon  said  land, 
or  upon  the  building  or  other  improvement  situated  thereon."  8.  Amended  by 
Stats.  1907,  p.  577. 

OitaUons.  Cal.  64/886;  65/161,  168;  61/853;  66/200,  201;  72/612;  80/ 
277,  278,  279,  280;  82/145,  146;  86/340;  87/513,  627;  104/34;  114/492, 
498;  116/335;  117/214;  118/152;  119/879;  120/139,  284;  122/518,  620, 
522;  126/567;  128/366;  131/162;  183/117,  118,  288,  289;  139/498;  140/504; 
148/704;   149/322,  823.     App.  6/562. 

Ocmtractor.    Lieiu  for  claims  against,  etc. 

§1193.  The  contractor  shall  be  entitled  to  recover  upon  a  lien  filed 
by  him  only  such  amount  as  may  be  due  to  him  according  to  the  terms 
of  his  contract,  after  deducting  all  claims  of  other  parties  for  work  done 
and  materials  furnished,  as  aforesaid;  and  in  all  cases  where  a  lien  shall 
be  filed,  under  this  chapter,  for  work  done  or  materials  furnished  to  any 
contractor,  he  shall  defend  any  action  brought  thereupon  at  his  own 
expense;  and  during  the  pendency  of  such  action,  the  owner  may  with- 
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hold  from  the  contractor  the  amount  of  money  for  which  [tnch]  lien  is 
filed;  and  in  case  of  judgment  against  the  owner  or  his  property,  upon 
the  lien,  the  said  owner  shall  be  entitled  to  deduct  from  any  amount  due 
or  to  become  due  by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs;  and  if  the  amount  of  such  judgment  and  costs  shfdl  exceed  the 
amount  due  by  him  to  the  contractor,  or  if  the  owner  shall  have  settled 
with  the  contractor  in  full,  he  shall  be  entitled  to  recover  back  from  the 
contractor  any  amount  so  paid  by  him,  the  said  owner,  in  excess  of  the 
contract  price,  and  for  which  the  contractor  was  originally  the  party 
liable. 

Legiilatlon  1 1198.  1.  Enacted  March  11,  1872,  and  then  read:  "The  eonrt 
may  also  allow,  at  part  of  the  eoete,  the  moneye  paid  for  filing  and  recording 
the  lien,  and  a  reasonable  attorney's  fee  in  the  district  and  supreme  courts." 
8.  Amended  by  Code  Amdts.  1878-74,  p.  411. 

OitoUons.  Oal.  66/892;  61/858;  78/200;  99/684;  107/275;  123/588,  684; 
146/284,    285;    152/86,    88.     App.   2/40. 

Oourt  to  declare  order  of  liens.    Deficiency  to  be  docketed. 

§  1194.  In  every  case  in  which  diiferent  liens  are  asserted  aj^inst  any 
property,  the  court  in  the  judgment  must  declare  the  rank  of*  each  lien, 
or  class  of  liens,  which  shall  be  in  the  following  order,  viz.: 

1.  All  persons  performing  manual  labor  in,  on,  or  about  the  same. 

2.  Persons  furnishing  materials. 

3.  Subcontractors. 

4.  Original  contractors. 

And  the  proceeds  of  the  sale  of  the  property  must  be  applied  to  each 
lien  or  class  of  liens  in  the  order  of  its  rank;  and  whenever,  in  the  sale 
of  the  property  subject  to  the  lien,  there  is  a  deficiency  of  proceeds, 
judgment  may  be  docketed  for  the  deficiency  in  like  manner  and  with 
like  effect  as  in  actions  for  the  foreclosure  of  mortgages. 

Leglflatlon  §  1194.  1.  Enacted  March  11,  1872,  and  then  read:  "In  every 
case  in  which  different  liens  are  asserted  against  property,  the  eonrt  in  the 
Judgment  must  declare  the  rank  of  each  lien  or  class  of  liens,  and  the  proceeds 
of  the  sale  of  the  property  must  be  applied  to  each  lien  or  class  of  liens  in  the 
order  of  its  rank."  2.  Amended  by  Code  Amdts.  1878-74,  p.  418,  and  differed 
from  the  amendment  of  1885,  in  that  it  (1)  had  only  three  subdivisions,  read* 
ing,  "First.  All  persons  other  than  the  original  contractors  and  subcontractors. 
Second.  The  subcontractors.  Third.  The  original  contractors";  and  (2)  had  the 
word  "on"  instead  of  "in,"  after  "whenever,"  in  final  paragraph.  8.  Amended  by 
Stats.   1885,   p.   145. 

CiUtioni.  Cal.  55/891.  892;  61/858;  78/199,  200;  90/876,  548;  92/287; 
107/197;    126/684,   685;    185/640,   641;    150/791,   792. 

Defldeney  jadgment:  Ante,    t  726. 

Any  number  o(  lien-holders  may  join  in  action. 

§  1196.  Any  number  of  persons  claiming  liens  may  join  in  the  same 
action,  and  when  separate  actions  are  commenced,  the  court  may  con- 
solidate them.  The  court  must  also  allow,  as  a  part  of  the  costs,  the 
money  paid  for  filing  and  recording  the  lien,  and  reasonable  attorneys' 
fees  in  the  superior  and  supreme  courts,  such  costs  and  attorneys*  fees 
to  be  allowed  to  each  lien  claimant  whose  lien  ia  established,  whether  he 
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be   plaintiff  or  defendant,  or  whether  they  all  join  in  one  action  or 
separate  actions  are  consolidated. 

Legislation  1 1195.  1.  Enacted  March  11,  1872,  and  then  read:  "Whenever, 
on  the  tale  of  the  property  enbject  to  the  lien,  there  ie  a  deficiency  of  proceeds, 
Jndgneat  may  be  docketed  for  the  deficiency  in  like  manner  and  with  like  ef- 
fect as  In  actions  for  the  foreclosure  of  mortgagee."  2.  Amended  by  Code 
Amdte.  1878-74,  p.  412,  to  read:  "Any  number  of  persons  claiming  liens  may 
Join  in  the  same  action,  and  when  separate  actions  are  commenced  the  court 
may  consolidate  them;  the  court  may  also  allow  as  part  of  the  costs  the  moneys 
paid  for  filing  and  recording  the  lien  and  reasonable  attorney's  fee  In  the  dis- 
trict and  supreme  oourt."  See  Legislation  |  1198,  ante.  8.  Amended  hf  Stats. 
1885,   p.    146. 

ClUtions.  Oal.  80/440;  61/853;  68/268;  72/897;  74/279,  585;  76/582; 
78/200;  80/281;  84/589;  87/518;  88/42;  90/548;  91/554;  94/198.  194,  282; 
99/684;  100/490;  106/284;  107/195,  275;  110/165;  115/5;  124/516;  127/ 
828.  642;  140/507;  146/285;  150/268.     App.  1/808,  809;  7/257. 

OonsoUdatlon   of   actions.     Generally:  Ante,    8  1048. 

AttacbmentB,  etc.,  against  materials. 

§1196.  Whenever  materials  shall  have  been  furnished  for  use  in  the 
eonstmetion^  alteration,  or  repair  of  any  building  or  other  improvement, 
such  materials  shall  not  be  subject  to  attachment,  execution,  or  other 
legal  process,  to  enforce  any  debt  due  by  the  purchaser  of  such  materials, 
except  a  debt  due  for  the  purchase-money  thereof,  so  long  as  in  good 
faith  the  same  are  about  to  be  applied  to  the  construction,  alteration,  or 
repair  of  sueh  building,  mining  claim,  or  other  improvement. 

Zisgislation  f  1196.  1.  Enacted  March  11,  1872,  and  read:  "Any  number  of 
persons  claiming  liens  may  join  in  the  same  action,  and  when  separate  actions 
are  commenced  the  court  may  consolidate  them."  2.  Amended  by  Code  Amdts. 
1878-74,  p.  412.  8.  Repeal  by  Stats.  1901,  p.  190;  unconstitutional:  See  note, 
I  5,  ante. 

OiUtions.     Cal.   61/868. 

Idea  does  not  Impair  right  to  proceed  for  recovery  of  tbe  debt. 

§1107.  Nothing  contained  in  this  chapter  shall  be  construed  to  Im- 
pair or  affeet  the  right  of  any  person  to  whom  any  debt  may  be  due  for 
work  done  or  materials  furnished,  to  maintain  a  personal  action  to 
recover  such  debt  against  the  person  liable  therefor. 

LeglsUtloa  81197.  1.  Enacted  March  11.  1872,  and  then  had  (1)  In  first 
line,  "can"  instead  of  "shall,"  and  (2)  after  "liable  therefor,"  the  section  pro- 
ceeded, "and  the  person  bringing  such  personal  action  may  take  out  an  attach- 
ment  therefor,  notwithstanding  his  lien,  and,  in  his  affidavit  to  procure  an 
attachment,  need  not  state  that  his  demand  is  not  secured  by  a  lien ;  but  the  judg- 
ment, if  any,  obtained  by  the  plaintiff  in  such  personal  action,  cannot  be  con- 
strued to  impair  or  merge  any  lien  held  by  plaintiff  under  this  ehapter."  2. 
Amended  by  Code  Amdts.  1878-74,  p.  851. 

Citations.     GaL  61/858;   70/221;  90/548;  95/894;   107/197. 

Boles  of  practice. 

§1198.  Except  as  otherwise  provided  in  this  ehapter,  the  provisions 
of  part  two  of  this  code  are  applicable  to,  and  constitute  the  rules  of 
practice  in,  the  proceedings  mentioned  in  this  ehapter. 
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Legislation  §1198.     Enacted  March  11,  1872. 

Cltatlona.     Cal.  61/358. 

Proyiaioni  of  Part  n.     See  ante,  §5  307  et  eeq. 

Kew  trials  and  appeals. 

§  1199.  The  provisions  of  part  two  of  this  code  relative  to  new  trials 
and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 

Legislation  91199.     Enacted  March  11,  1872. 

CitaUons.     Cal.  61/368. 

ProTliions  of  Part  IL     See  ante,  §9  656  et  aeq.,  and  SS  986  et  leq. 

Where  contractor  fails  to  perform  contract. 

§1200.  In  ease  the  contractor  shall  fail  to  perform  his  contract  ia 
full,  or  shall  abandon  the  same  before  completion,  the  portion  of  the 
contract  price  applicable  to  the  liens  of  other  persons  than  the  con- 
tractor, shall  be  fixed  as  follows:  From  the  value  of  the  work  and  * 
materials  already  done  and  furnished  at  the  time  of  such  failure  or 
abandonment,  including  materials  then  actually  delivered  or  on  the 
ground,  which  shall  thereupon  belong  to  the  owner,  estimated  as  near  as 
may  be  by  the  standard  of  the  whole  contract  price,  shall  be  deducted 
the  payments  then  due  and  actually  paid,  according  to  the  terms  of  the 
contract  and  the  provisions  of  sections  one  thousand  one  hundred  and 
eighty-three  and  one  thousand  one  hundred  and  eighty-four,  and  the 
remainder  shall  be  deemed  the  portion  of  the  contract  price  applicable  to 
such  liens. 

Legislation  fi  1200.     Added  by  Stats.  1885,  p.  146. 

Citations.     Oal.  90/593;   94/237;    102/444;    105/116,  118;    182/495.     App. 
7/704. 

Written  consent  to  waive  claims. 

§1201.  It  shall  not  be  competent  for  the  owner  and  contractor,  or 
either  of  them,  by  any  term  of  their  contract,  or  otherwise,  to  waive, 
affect,  or  impair  the  claims  and  liens  of  other  persons,  whether  with  or 
without  notice,  except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void. 

Lesislation  §  1201.     Added  by  Stats.   1885,  p.  146. 
CitaUons.     Cal.   97/188;    133/245;    146/271.     App.   8/149. 

What  forfeits  liens. 

§1202.  Any  person  who  shall  willfully  give  a  false  notice  of  his 
claim  to  the  owner  under  the  provisions  of  section  one  thousand  one 
hundred  and  eighty-four,  shall  forfeit  his  lien.  Any  person  who  shalj 
willfully  include  in  his  claim  filed  under  section  one  thousand  one  hun 
dred  and  eighty-seven,  work  or  materials  not  performed  upon  or  fur- 
nished for  the  property  described  in  the  claim,  shall  forfeit  his  lien.  If 
the  owner  and  his  contractor  shall  directly  or  indirectly  conspire  to  or 
agree  that  the  written  contract  filed  shall  appear  to  show  the  eonl^ract 
pr>e  to  be  less  than  it  really  is,  and  it  shall  accordingly  so  show,  then 
such  contract  shall  be  wholly  void,  and  no  recovery  shall  be  had  thereon 
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by  either  party  thereto,  and  in  such  ease  the  labor  done  and  materials 
famished  by  all  persons,  except  the  contractor,  shall  be  der  led  to  have 
been  done  and  famished  at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  valae  thereof. 

liSgiilaUoa  §1202.     Added  by  Stats.  1885.  p.  148. 
ClUtions.     Cal.  91/865,  886;  106/235. 

Bond  to  be  filed.    Terms  of  bond.    Failure  to  comply. 

§  1203.  Every  contract  required  to  be  filed  under  the  provisions  of 
this  chapter  shall  be  accompanied  by  a  good  and  sufficient  bond  in  an 
amount  equal  to  at  least  twenty- five  per  cent  of  the  contract  price, 
which  said  bond  shall  be  filed  at  the  same  time  and  in  the  same  man- 
ner as  herein  provided  for  the  filing  of  such  contract,  or  memorandum 
thereof.  Said  bond  shall,  by  its  terms,  be  made  to  inure  to  the  benefit 
of  any  and  all  persons  who  perform  labor  for,  or  furnish  materials  to 
the  contractor,  or  any  person  acting  for  him,  or  by  his  authority;  and 
any  such  person  shall  have  an  action  to  recover  upon  said  bond,  against 
the  principal  and  sureties,  or  either  of  them,  for  the  value  of  such  labor 
or  materials,  or  both,  not  exceeding  the  amount  of  the  bond;  but  such 
action  shall  not  affect  his  lien,  nor  any  action  to  foreclose  the  same, 
except  that  there  shall  be  but  one  satisfaction  of  his  claim,  with  costs 
and  counsel  fees.  Any  failure  to  comply  with  the  provision  of  this 
section  shall  render  the  owner  and  contractor  jointly  and  severally  liable 
in  damages  to  any  and  all  material-men,  laborers,  and  subcontractors 
entitled  to  liens  upon  the  property  affected  by  said  contract. 

Zisglslatlon  ft  1203.  1.  Added  bj  State.  1885,  p.  147,  and  then  read:  "Any 
bond  which  ma7  be  fiven  bj  the  contractor  to  the  owner,  for  the  faithful  per- 
formance of  hia  contract,  shall  be  filed,  with  the  contract,  in  the  recorder's 
office,  or  be  Toid;  and  whatever  may  be  its  terms,  shall  inure  to  anj  person 
who  performs  labor  for  or  furnishes  materials  to  the  contractor;  and  any  such 
peraon  shall  have  an  action  to  recover  upon  said  bond  against  the  principal 
and  sureties,  or  any  or  either  of  them,  for  the  value  of  such  labor  and  mate- 
rials, not  to  exceed  the  amount  of  the  bond;  but  such  action  shall  not  affect 
hia  liens,  nor  any  action  to  foreclose  it,  except  that  there  shall  be  but  one  sat- 
lafaction  of  hia  claim,  with  costs  and  counsel  fees.  Nothing  in  this  section 
contained  ahall  affect  or  impair  the  rights  of  the  owner  under  the  bond.  Nor 
•hall  any  alteration  in  the  contract,  or  deviation  in  the  work  or  in  the  pay- 
ments, release  the  sureties  on  said  bond  from  their  liability,  except  to  the 
owner."  2.  Repealed  by  Code  Amdts.  1887,  p.  155.  8.  The  present  section 
added  by  Stats.  1898,  p.  202.  4.  Amendment  by  Stats.  1001,  p.  190;  uncon- 
stitutional :  See  note,  §  5,  ante. 

ClUtloni.  Cal.  127/387;  128/145.  146,  147,  667,  668,  669;  129/394;  188/ 
874;  186/57,  126;  188/544,  546;  189/198,  194,  826,  880;  140/489;  145/206. 
App.  8/841;  6/486,  437,  489. 

lUstakes  or  errors  in  statement  not  to  inyalidata  lien. 

§  1203a.  No  mistakes  or  errors  in  the  statement  of  the  demand,  or  of 
the  amount  of  credits  and  offsets  allowed,  or  of  the  balance  asserted  to 
be  due  to  claimant,  nor  in  the  description  of  the  property  against  which 
the  claim  is  filed,  shall  invalidate  the  lien,  unless  the  court  finds  that 
such  mistake  or  error  in  the  statement  ot  the  demand,  credits  and  offsets^. 
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or  of  tbe  balance  due,  was  made  with  the  intent  to  defraud,  or  the  court 
shall  find  that  the  innocent  third  partj,  without  notice,  direct  or  con- 
Btructive,  has  since  the  claim  was  filed/  become  the  bona  fide  owner  of 
the  property  liened  npon,  and  that  the  notice  of  claim  was  so  deficient 
that  it  did  not  put  the  party  upon  further  inquiry  in  any  manner. 

Legislation  1 120Sa.    Added  by  State.  1907,  p.  858. 


CHAPTEB  m. 
Certain  Liens  for  Salary  and  Wages. 

I  1204.  Preferred  creditor!  when  Msignment  of  property  ie  made. 

I  1205.  Same  againet  estatee. 

S  1206.  Same  in  caaoi  of  execution  or  attachment. 

9  1207.  Dispute  of  claim,  or  some  portion  thereof.     Costs. 

I  1208.  Distribution  of  proceeds  where  the  entire  claims  cannot  be  paid. 

Legislation  Chapter  CL  1.  Enacted  March  11,  1872,  and  then  contained  only 
B§  1204,  1205,  1206.  2.  By  an  act  approved  March  16,  1907  (Stats.  1907.  p. 
821),  the  chapter  was  repealed  and  a  new  chapter  substituted  by  "An  Act  to  re- 
peal  Chapter  III  of  Title  IV  of  Part  III  of  the  Code  of  Clyil  Procedure  and  each 
and  every  section  of  said  Chapter  III,  and  to  substitute  a  new  Chapter  III,  to 
take  the  place  thereof  in  said  code,  relating  to  liens  for  salaries  and  wages." 
Complete  history  is  given  nnder  tit.  Legislation,  in  each  section. 

Preferred  credlton  when  assignment  of  property  l8  made. 

§1204.  When  any  assignment,  whether  voluntary  or  involuntary,  is 
made  for  the  benefit  of  the  creditors  of  the  assignor,  or  results  from  any 
proceeding  in  insolvency  commenced  against  him,  the  wages  and  salaries 
of  miners,  mechanics,  salesmen,  servants,  clerks,  laborers,  and  other  per- 
sons, for  services  rendered  for  him  within  sixty  days  prior  to  such 
assignment,  or  to  the  commencement  of  such  proceeding,  and  not  exceed- 
ing one  hundred  dollars  each,  constitute  preferred  claims,  and  must  be 
paid  by  the  trustee  or  assignee  before  the  claim  of  any  other  creditor  of 
the  assignor  or  insolvent. 

Legislation  81204.  1.  Enacted  March  11,  1872,  and  read:  "In  all  assign- 
ments of  property,  made  by  any  person  to  trustees  or  assignees,  on  account  of 
the  inability  of  the  person,  at  the  time  of  the  assignment,  to  pay  his  debts,  or 
In  proceedings  in  insolvency,  the  wages  of  the  miners,  mechanics,  salesmen, 
servants,  clerks,  or  laborers  employed  by  such  person,  to  the  amount  of  one 
hundred  dollars,  and  for  services  rendered  within  sixty  days,  are  preferred 
claims,  and  must  be  paid  by  such  trustees  or  assignees  before  any  other  cred- 
itor or  creditors  of  the  assignor.'*  2.  Amended  by  Code  Amdts.  1873-74,  p. 
852,  inserting  (1)  "each"  after  "one  hundred  dollars"  and  (2)  "previously** 
after  "sixty  days."  8.  Amended  by  Stats.  1907,  p.  821;  the  code  commissioner 
saying  in  his  note  to  89  1204-1207,  "{These  sections]  have  been  rewritten  and 
1208  added,  because  the  first  four  sections  were  ambiguous  and  carelessly 
drawn.  Nothing  new  is  intended  by  the  chapter.  It  having  been  noticed  too 
late  for  correction  that  a  |  1208  had  been  added  to  this  oode  at  the  aessioB 
of  1905  (1905:  682),  the  }  1208  passed  at  the  session  of  1907  should  bt 
renumbered  1207a.  The  fi  1208  which  had  been  passed  in  1905  was  merely  a 
codification  of  the  provisions  concerning  foreclosure  of  liens  in  the  statutes  of 
1873-74,   p.   499,    and   1901,   p.    287,   relating   to   cruelty   to   animals,    tho   panal 
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iMturet  whereof  have  tlready  been  eodifled  In  the  Penal  Oode  and  tha  elTtl 
faatnret  Into  the  OlTil  Code/' 

Oitottona.     Oal.  84/650;  125/417;  148/28»  36,  37. 

Aiiignmenta  for  heneilt  of  ereditora:  OW.  Code,  fi|  8449-8478. 

Same  against  estates. 

§1206.  Upon  the  death  of  any  employer,  the  waees,  not  exceeding 
one  hundred  dollars  in  amount,  of  each  miner,  mechanic,  salesman,  clerk, 
servant,  laborer,  or  other  employee,  for  work  done  or  services  rendered 
within  sixty  days  prior  to  such  death,  must  be  paid  before  any  other 
claim  against  the  estate  of  such  employer,  except  his  funeral  expenses, 
and  expenses  of  the  last  sickness,  the  allowance  to  the  widow  and  infant 
children,  and  the  eharges  and  expenses  of  administration. 

LagislatlOB  1 1806.  1.  Bnaeted  March  11,  1872,  and  read:  "In  ease  of  the 
death  of  any  employer,  the  wagea  of  each  miner,  meehanie,  aaleaman,  olerk. 
ierrant,  and  laborer,  for  leryioei  rendered  within  the  forty  daya  next  preceding 
the  death  of  the  employer,  not  exceeding  one  hundred  dollara,  rank  in  priority 
next  after  the  funeral  expeneea,  expensee  of  the  last  eickneaa,  the  charge!  and 
ezpenaeo  of  adminiatering  npon  the  estate,  and  the  allowance  to  the  widow  and 
infant  children,  and  must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person."  3.  Amended  by  Code  Amdts.  1878-74,  p.  852,  changing 
"forty"  to  "sixty"  before  "days."  8.  Amended  by  Stats.  1808,  p.  07.  (1) 
omitting  "and"  before  "laborer,"  and  (2)  after  "laborer,"  insorting  "or  any 
other  person  who  renders  serTices  or  performs  work."  4.  Amendment  by  Stats. 
1001,  p.  101;  unconstitutional:  See  note,  15,  ante.  5.  Amended  by  Stats. 
1007,  p.  831.     See  code  commissioner's  note,  ante.  Legislation  f  1204. 

Citations.     Cal.  122/488. 

Bstataa  of  dsceuad  parsons.  Payment  of  debts.  Oenerally:  Post,  Bi  1848 
•I  saq^ 

Samo  In  cases  <»f  execution  or  attachment. 

§1206.  Upon  the  levy  of  any  attachment  or  execution,  not  founded 
npon  a  claim  for  labor,  any  miner,  mechanic,  salesman,  servant,  clerk, 
laborer,  or  other  person  who  has  performed  work  or  rendered  services 
for  the  defendant  within  sixty  days  prior  to  the  levy,  may  file  a  verified 
statement  of  his  claim  therefor  with  the  officer  executing  the  writ,  and 
give  copies  thereof  to  the  debtor  and  the  creditor,  and  such  claim,  not 
exceeding  one  hundred  dollars,  unless  disputed,  must  be  paid  by  such 
officer  from  the  proceeds  of  such  levy  remaining  in  his  hands  at  the  filing 
of  such  statement.  If  any  claim  is  disputed,  within  the  time,  and  in  the 
manner  prescribed  in  section  twelve  hundred  and  seven,  the  claimant 
must  within  ten  days  thereafter  commence  an  action  for  the  recovery 
of  his  demand,  which  action  must  be  prosecuted  with  due  diligence,  or 
his  claim  to  priority  of  payment  is  forever  barred.  The  officer  must 
retain  in  his  possession  until  the  determination  of  such  action  so  much 
of  the  proceeds  of  the  writ  as  may  be  necessary  to  satisfy  the  claim, 
and  if  the  claimant  recovers  judgment,  the  officer  must  pay  the  same, 
including  the  cost  of  suit,  from  such  proceeds. 

IiCgiSlation  f  1208.  1.  Enacted  March  11,  1872,  and  then  read:  *1n  eases 
of  executions,  attachments,  and  writs  of  a  similar  nature,  issued  against  any 
person,   minora,  meehanioa,   aalesmen,   serranta,   clerics,   and  laborers,   who   hare 
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elftimt  aiTRinst  the  defendant  for  labor  done,  may  give  notice  of  fheir  claim, 
and  the  amount  thereof,  sworn  to  by  the  person  making  the  claim,  to  the  of- 
ficer executing  either  of  such  writs,  at  any  time  before  the  actual  sale  of  prop- 
erty leyied  on;  and  such  officers  must  pay  to  such  persons,  out  of  the  proceeds 
of  the  sale,  the  amount  each  is  entitled  to  receive  for  services  rendered  within 
the  forty  days  next  preceding  the  levy  of  the  writ,  not  exceeding  one  hundred 
dollars.  If  any  or  all  of  the  claims  so  presented,  and  claiming  preference  un- 
der this  section,  are  disputed  by  either  the  debtor  or  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten  days  for  the  recovery 
thereof,  and  must  prosecute  his  action  with  due  diligence,  or  be  forever  barred 
from  any  claim  of  priority  of  payment  thereof;  but  in  case  action  is  rendered 
necessary  by  the  act  of  either  debtor  or  creditor,  and  judgment  be  had  for  the 
elaim,  or  any  part  thereof,  carrying  costs,  the  costs  taxable  therein  are  like- 
wise a  preferred  elaim,  with  the  same  rank  as  the  original  claim."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  862,  (1)  inserting  "except  for  claims  for  labor 
done,  any"  after  "person";  (2)  changing  "claim"  to  "claims"  after  "notice  of 
their";  (8)  adding  <a)  "the  creditor  and"  before  "the  officer,"  and  (b)  "un- 
less such  claim  is  disputed  by  the  debtor  or  a  creditor"  before  "such  officers" ; 
(4)  changing  (a)  "officers,"  in  the  preceding  change,  to  "officer,"  and  (b) 
"forty"  to  "sixty"  before  "days";  (5)  in  aentence  beginning  "If  any,"  (a) 
Inserting  "a"  before  "creditor,"  and  (b)  after  "payment  thereof,"  the  aentence 
proceeding,  "and  the  officer  ahall  retain  possession  of  so  much  of  the  proceeda 
of  the  sale  as  may  be  necessary  to  satisfy  such  claim  until  the  determination 
of  auch  action;  and  in  ease  judgment  be  had  for  the  claim,  or  any  part  thereof, 
earrylng  costs,  the  costs  taxable  therein  shall  likewise  be  a  preferred  claim, 
with  the  same  rank  as  the  original  elaim."  8.  Amended  by  Stats.  1898,  p.  87, 
in  first  sentence,  (1)  inserting  (a)  "or  any  other  person  who  renders  servicea 
or  performs  work"  after  "laborers,"  (b)  "or  work  performed"  after  "labor 
done,"  and  (c)  "or  in  the  event  of  a  levy  upon  money,  at  any  time  before  the 
transfer  of  such  money  under  execution,"  after  "levied  on,"  (2)  changing 
"persons"  to  "person"  after  "pay  to  such";  (8)  adding  "or  in  the  event  of  a 
levy  on  money,  out  of  such  money,"  after  "proceeds  of  the  sale";  (4)  in  aecond 
lentenoe,  (a)  changing  "of"  to  "or"  before  "priority"  (claim  or  priority),  and 
(b)  adding  "or  money"  before  "as  may  be  necessary."  4.  Amendment  by 
Stats.  1001,  p.  191;  unconstitutional:  See  note,  9  5,  ante.  5.  Amended  by 
Stats.  1907,  p.  821.     See  code  commissioner's  note,  ante.   Legislation  9  1204. 

Citations.  Oal.  63/382,  888;  81/271,  273;  88/223.  224;  115/145,  147,  148, 
140;  122/588;  128/43,  44;  141/400,  401,  402. 

Dispute  of  claim,  or  some  portion  thereof.    Costs. 

§  1207.  Within  five  days  after  receiving  a  copy  of  the  statement  pro- 
vided for  in  the  preceding  section,  either  the  debtor  or  the  creditor  may 
file  with  the  officer  a  verified  statement  denying  that  any  part  of  such 
claim  is  due  for  services  rendered  within  sixty  days  next  preceding  the 
levy  of  the  writ,  or  denying  that  any  part  of  such  claim,  beyond  a  sum 
specified,  is  so  due.  If  a  part  of  the  claim  is  admitted  to  be  due,  and 
the  claimant  nevertheless  brings  suit  and  does  not  recover  more  than  the 
amount  so  admitted,  he  cannot  recover  costs,  but  the  costs  must  be 
adjudged  against  him,  and  the  amount  thereof  deducted  from  the  sum 
found  due  him. 

Legislation  91207.  1.  Added  by  Stats.  1883,  p.  47,  and  then  read:  "The 
debtor  or  creditor  intending  to  dispute  a  claim  presented  under  the  provisions 
«f  the  last  section  shall,  within  ten  daya  after  receiving  notice  of  s«ch  elaiiBi 
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■•rre  apon  the  claimant  and  the  officer  execntinflf  the  writ  a  statement,  In 
writini;,  verified  by  the  oath  of  the  debtor,  or  the  person  disputing  such  claim, 
setting  forth  that  no  part  of  said  claim,  or  not  exceedini;  a  sum  specified,  is 
justly  due  from  the  debtor  to  the  claimant  for  services  rendered  within  the 
sixty  days  next  preceding  the  levy  of  the  writ.  If  the  claimant  bring  suit  on  a 
claim  which  is  disputed  in  part  only  and  fail  to  recover  a  sum  exceeding  that 
which  was  admitted  to  be  due,  he  shall  not  recover  costs,  but  costs  shall  be 
adjudged  against  him."  2.  Amendment  by  Stats.  1901,  p.  192;  unconstitutional: 
See  note,  §  5,  ante.  8.  Amended  by  Stats.  1907,  p.  822.  See  cod*  oom- 
missioner's  note,  ante.  Legislation  fi  1204. 
CiUtions.     Oal.  83/228;   115/145;   128/44. 

DiBtribntloii  of  proceeds  where  the  entire  dalnui  cannot  be  paid. 

§1208.  If  the  claims  presented  under  section  twelve  hundred  and 
six  and  not  disputed,  or,  if  disputed,  established  by  judgment,  exceed 
the  proceeds  of  the  writ  not  disposed  of  before  their  presentation,  such 
proceeds  must  be  distributed  among  the  claimants  in  proportion  to  the 
amount  of  their  respective  claims. 

Legislation  1 1208.  1.  Addition  by  Stats.  1901,  p.  192;  unconstitutional: 
See  note,  {  5,  ante.  2.  Re-enacted  by  Stats.  1907,  p.  822.  See  code  commis- 
sioner's note,  Legislation  1 1204,  and  post»  Legislation  (  1208. 


CHAPTER  IV. 
Certain  Liens  upon  Animals. 

I  1208.     Liens  arising  from  acts  done  in  preventing  cruelty  to  animsis,  how  en- 
forced. 

Liens  arising  from  acts  done  in  preventing  cmelty  to  animals,  how  en- 
forced. 

§  1208.  Anj  person  having  a  lien  upon  any  animal  or  animals  under 
the  provisions  of  sections  five  hundred  and  ninety-seven  a,  or  five  hun- 
dred and  ninety-seven  b,  of  the  Penal  Code  may  satisfy  such  lien  as 
follows:  If  such  lien  be  not  discharged  and  satisfied,  by  the  person 
responsible,  within  three  days  after  the  obligation  becomes  due,  then  the 
person  holding  such  lien  may  resort  to  the  proper  court  to  satisfy  the 
claim;  or  he,  three  days  after  the  charges  against  such  property  become 
due,  may  sell  the  same,  or  such  undivided  fraction  thereof  as  may  be- 
come necessary,  to  defray  the  amount  due  and  costs  of  sale,  by  giving 
three  days  notice  of  the  sale  by  advertising  in  some  newspaper  published 
in  the  county,  or  city  and  county,  in  which  the  lien  has  attached  to  the 
property;  or,  if  there  is  no  paper  published  in  the  county,  then  by  post- 
ing notices  of  the  sale  in  three  of  the  most  public  places  in  the  town  or 
township  for  three  days  previous  to  the  sale.  Said  notices  shall  contain 
an  accurate  description  of  the  property  to  be  sold,  together  with  the 
terms  of  sale,  which  must  be  for  cash,  payable  on  the  consummation  of 
the  sale.  The  proceeds  of  the  sale  must  be  applied  to  the  discharge  of 
the  lien  and  the  costs  of  sale;  the  remainder,  if  any,  must  be  paid  over 
to  the  owner,  if  known,  and  if  not  known  must  be  paid  into  the  treas- 
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nry  of  the  humane  society  of  the  county,  or  city  and  county,  wherein  the 
sale  takes  place;  if  no  humane  society  exists  in  the  county,  then  the 
remainder  shall  be  paid  into  the  county  treasury. 

LeglsUtlon  §1208.  Added  by  StaU.  1905,  p.  682;  the  ood«  oommiuionar 
MTiQSf  "This  is  merely  •  icodiflcation  of  the  proTiaiona  ooncerning  foraeloaura  of 
liana  in  the  atatutaa  of  1873-74,  p.  499,  and  1901,  p.  285,  relating  to  emelty 
to  animala,  the  penal  featurea  whereof  have  already  been  codified  into  the 
Penal  Code  and  the  civil  featurea  into  tha  Oivil  Ooda."  Sao  coda  oommiaaion- 
ar's  aota»  ante,  Lagialatioa  |  1204. 
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TITLE  V. 
Contempts. 

I  1209.     What  acta  or  omiaalona  are  contempta  of  conrt. 

f  1210.     Be-entVy  on  property  after  ejection,  when  a  contempt. 

f  1211.     A  eoDtempt  committed  in  the  presence  of  the  court  rnny  be  punished  mn* 

marily.     When  not  ao  committed,  an  affidarit  or  atatement  ahall  be  luadi 
I  1212.     A  warrant  of  attachment  may  issue,  or  a  notice  to  ahow  cause. 
8  1218.     Bail  may  be  giren  by  a  person  arrested  under  such  warrant. 
I  1214.     Sheriff  must,  upon  executing  the  warrant,  arreat  and  detain  the  peraoa  ou 

til  discharged. 
8  1215.     Bail  bond,  form  and  conditions  of. 
8  1216.     Officer  must  return  warrant  and  undert'aking,  if  any. 
8  1217.     Hearing. 

8  1218.     Judgment  and  penalty,  If  guilty. 
8  1210.     If  the  contempt  ia  the  omission  to  perform  any  act,  the  person  may  be  Im 

prisoned  until  performance. 
8  1220.     If  a  party  fail  io  appear,  proceedings. 
8  1221.     Illness  sufficient  cause  for  non-appearance  of  party  arrested.     Oon£nsffl6nt 

under  arreats  for  contempt. 
8  1222.     Judgment  and  orders  in  such  cases  final. 

What  acts  or  omlssionB  are  contempts  of  conrt. 

§1209.  The  following  acts  or  omissions  in  respect  to  a  conrt  of  jns- 
tiee,  or  proceedings  therein,  are  contempts  of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge 
while  holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or 
oilier  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  violation  of  duty 
by  an  attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person,  appointed 
or  elected  to  perform  a  judicial  or  ministerial  service; 

4.  Abuse  of  the  process  or  proceedings  of  the  court,  or  falsely  pre- 
tending to  act  under  authority  of  an  order  or  process  of  the  court; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the  conrt; 
6   Assuming  to  be  an  officer,  attorney,  or  counselor  of  a  court,  and  act- 
ing as  such,  without  authority; 

7.  Bescuing  any  person  or  property  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going 
to,  remaining  at,  or  returning  from  the  court  where  the  action  is  on  the 
calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  ot 

a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  o* 
answer  as  a  witness; 
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11.  When  sninmoned  as  a  juror  in  a  court,  neglecting  to  attend  or 
serve  as  such,  or  improperly  conversing  with  a  party  to  an  action,  to  be 
tried  at  such  court,  or  with  any  other  person,  in  relation  to  the  merits  of 
such  action,  or  receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same  to  the  court; 

12.  Disobedience  by  an  inferior  tribunal',  magistrate,  or  officer,  of  the 
iawful  judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in 
an  action  or  special  proceeding  contrary  to  law,  after  such  action  or 
special  proceeding  is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer; 

13.  Practicing  law,  or  advertising  or  holding  one's  self  out  as  prac- 
ticing or  as  entitled  to  practice  law,  in  any  court,  except  a  justice's  or 
police  court,  without  having  received  a  license  as  attorney  and  counselor, 
issued  under  the  laws  of  this  state.  But  no  speech  or  publication  reflect- 
ing upon  or  concerning  any  court  or  any  officer  thereof  shall  be  treated 
or  punished  as  a  contempt  of  such  court  unless  made  in  the  immediate 
presence  of  such  court  while  in  session  and  in  such  a  manner  as  to 
actually  interfere  with  its  proceedings. 

Legislation  §  1209.  1.  Enacted  March  11,  1872  (adopted  from  Minn.  Rev. 
Stats.,  c.  Ixzxvii),  (1)  Bubd.  4  then  reading,  "Deceit  or  abuse  of  the  process  or 
proceedings  of  the  eonri  by  a  party  to  an  action  or  special  proceeding":  (2) 
subd.  12  containing  a  final  sentence  (stricken  out  in  1907),  resding,  "Disobedi- 
ence of  the  lawful  orders  or  process  of  a  Judicial  officer  is  also  a  contempt  of  the 
authority  of  such  officer,"  this  subdivision  then  ending  the  section.  2.  Amended 
by  Stats.  1891,  p.  6,  (1)  in  subd.  5,  omitting  "the"  before  "court,"  and  (2) 
adding  to  end  of  subd.  12  the  second  sentence  of  the  present  subd.  18,  beginning 
"But  no,"  this  sentence  then  ending  the  section.  3.  Amendment  by  Stats.  1901, 
p.  192;  unconstitutional:  See  note,  §  5,  ante.  4.  Amended  by  Stats.  1907,  p.  819, 
(1)  changing  subd.  4  to  read  as  at  present;  (2)  in  subd.  5,  restoring  "the"  before 
"court";  (8)  in  subd.  6,  changing  "counsel"  to  "or  counselor";  (4)  omitting 
the  final  sentence  of  subd.  12  of  original  code,  supra;  and  (5)  adding  subd.  18, 
the  first  sentence  of  which  is  new,  the  second  being  the  addition  of  1891  to 
subd.  12;  the  code  commissioner  saying,  "In  subd.  4  'deceit'  is  omitted,  and  in 
place  thereof  are  substituted  the  words  'falsely  pretending  to  act  under  authority 
of  an  order  or  process  of  court.'  From  subd.  12  has  been  omitted  the  sentence 
'Disobedience  ...  of  such  officer.'  This  matter  is  already  covered  by  81  177 
and  178,  and  subd.  18  has  been  added." 

OlUtlons.  Gal.  47/188;  53/207;  64/345.  439;  65/192;  67/645;  69/4,  17. 
548.  585;  84/55;  90/556;  94/334;  99/361;  119/422;  140/5,  9.  12.  14,  16,  16, 
216;  147/161;  (subd.  8)  64/438,  598;  (subd.  4)  73/241;  (subd.  6)  90/556; 
99/529;  140/4;  (subd.  6)  64/598;  (subd.  9)  64/438;  69/31;  85/607;  99/529; 
140/4;  (subd.  10)  70/53;  72/512;  140/4;  (subd.  12)  151/461.  App.  l/8^ii 
Prac.  Act:   Cal.  (5  480)    7/182. 

Powers  of  courts:   Ante,  8S  128,  177,  178. 

Juror  willfully  failing  to  attend:  Ante,  f  288. 

DispotsesBion  af  party  placed  in  possession  iuid«r  process:  Post.  1 1210. 

In  Instices'  courts:  Ante,  {{  906-910. 

Misbehavior  of  attorney:  Ante,   §S  287  et  seq. 

Oiiobedlence  of  lawful  Judgment  or  order.     By  executor:   Post,  S  1440. 

Disobedience  of  citation  in  probate  court:  Post,   SS  1440.  1460.   1461. 

Disobedience  of  witness:  Post,  §8  1991-1994. 

Disobedience  of  mandate:  Ante,  fi  1097. 

Refusal  to  obey  order  for  inspection  of  writings:  See  ante,  f  1000. 
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OfflMr  taklBg  proof  of  inftniiiioiit  may  punish  for  contempt:  See  CIt.  Code, 
I  1201. 

Arreet  of  wltneu  is  contempt:  See  post,  S  2068. 

Diiobedienoa  of  eubpoBna  to  appear  before  commlesioner:  See  post,  i  1986. 

Befuial  of  wltneu  to  be  iworn:  See  post,  8  1991- 

Failnre  of  Interpreter  to  obey  summons:  See  post,  8  1884. 

Sefnsal  to  sign  affidavit  or  deposition:  Se  post,  8  1991. 

DUobedlenee  of  Babpo»na:  See  post.  8  1991. 

Disobedience  of  orders  In  supplementary  proceedings,  a  contempt:  See  ante, 
8  721. 

Sa-entry  on  property  after  ejection,  when  a  contempt. 

§  1210.  Every  person  dispossessed  or  ejected  from  any  real  property 
by  the  judgment  or  process  of  any  court  of  competent  jurisdiction,  who, 
not  having  right  bo  to  do,  re-enters  into  or  upon  or  takes  possession  of 
any  such  real  property,  or  induces  or  procures  any  person  not  having 
right  so  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of 
the  court  by  which  such  judgment  was  rendered  or  from  which  such  pro- 
cess issued.  Upon  a  conviction  for  such  contempt  the  court  must  immedi- 
ately issue  an  alias  process,  directed  to  the  proper  officer,  and  requiring 
him  to  restore  such  possession  to  the  party  entitled  under  the  original 
judgment  or  process,  or  to  his  lessee,  grantee,  or  successor  in  interest, 
and  no  appeal  from  the  order  directing  the  issuance  of  an  alias  writ  of 
possession  stays  the  execution  thereof,  unless  a  written  undertaking  is 
executed  on  the  part  of  the  appellant,  with  two  or  more  sureties  to  the 
effect  that  he  will  not  commit  or  suffer  to  be  committed  any  waste 
thereon,  and  if  the  order  is  affirmed,  or  the  appeal  dismissed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from  the  time  of  his 
unlawful  re-entry  until  the  delivery  of  the  possession  thereof,  pursuant 
to  the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge 
of  the  court  by  which  the  order  for  the  alias  writ  was  made,  and  which 
I  lust  be  specified  in  the  undertaking. 

Legislation  1 1210.  1.  Enacted  March  11, 1872  (based  on  Stats.  1862,  p.  115), 
sod  then  read:  "Every  person  dispossessed  or  ejected  from,  or  out  of,  any  real 
property,  by  the  Judgment  or  process  of  any  court  of  competent  jurisdiction,  and 
who,  not  baring  right  so  to  do,  re-enters  into  or  npon,  or  takes  possession  of, 
any  such  real  property,  or  induces  or  procures  any  person  not  having  right  so  to 
do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which 
snch  judgment  was  rendered,  or  from  which  such  process  issued.  Upon  a  con- 
viction for  such  contempt,  the  court  or  justice  of  the  peace  must  immediately 
issue  an  alias  process,  directed  to  the  proper  oflSeer,  and  requiring  him  to  restore 
the  party  entitled  to  the  possession  of  such  property,  under  the  original  judgment 
or  process,  to  such  possession."  2.  Amended  by  Stats.  1898,  p.  281,  changing 
the  section,  after  the  first  sentence,  to  read,  "Upon  a  conviction  for  such  con- 
tempt, the  court  must  immediately  issue  an  alias  process,  directed  to  the  proper 
officer,  and  requiring  him  to  restore  such  possession  to  the  party  entitled  under 
the  original  judgment  or  process  (or  to  his  lessor  or  to  his  grantor).  And  no 
appeal  from  the  order  directing  the  issuance  of  an  alias  writ  of  possession  shall 
stay  the  execution  thereof,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,  with  twe  or  more  sureties,  to  the  effect  that  he  will  not  commit 
or  suiSer  to  be  committed  any  waste  therein,  and  if  the  order  be  affirmed  or  the 
appeal  dismissed  he  will  pay  the  value  of  the  use  and  occupation  of  the  pro>.irty 
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from  the  ttm«  of  bif  nnlawful  re-entry  until  the  dellTery  of  tbe  ponesiioa 
thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by 
the  Judge  of  the  court  by  which  the  order  for  the  alias  writ  was  made,  and  whieb 
must  be  specified  in  the  undertaking."  8.  Amendment  by  Stats.  1901,  p.  108; 
unconstitutional:  See  note,  8  5,  ante.  4.  Amended  by  Stats.  1907,  p.  820. 
OiUtlons.     Oal.  52/508;    62/480;    69/4;    70/212;    185/820. 

A  contempt  committed  in  the  presence  of  tbe  court  may  be  punished 
summarily.  When  not  so  committed,  an  affidavit  or  statement  shall 
be  made. 

§  1211.  When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  it  may  be  punished  sum- 
marily; for  which  an  order  must  be  made,  recitins^  the  facts  as  occurring 
in  such  immediate  view  and  presence,  adjudging  that  the  person  pro- 
ceeded against  is  thereby  guilty  of  a  contempt,  and  that  he  be  punished 
as  therein  prescribed.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court,  or  judge  at  chambers,  an 
affidavit  shall  be  presented  to  the  court,  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  referees  or  arbi- 
trators, or  other  judicial  officer. 

Legislation  f  1211.  Enacted  March  11,  1872  (based  on  Practice  Act,  I  481), 
(1)  substituting  "must"  for  "shall"  after  ''order,"  and  (2)  inserting  "or  other 
Judicial  officer"  at  end  of  section. 

Citations.  Cal.  60/93;  71/240;  78/497;  77/200,  201;  92/480;  126/245; 
181/284;  140/2.  217;  146/183;  151/461.  Prac.  Act:  Cal.  (9  481)  7/188;  42/ 
415. 

Contempt  away  from  court.     Attachment:  Post,  I8  1212  et  seq. 

Bedtlng  the  facts:  Post,  fi  1219. 

A  warrant  of  attachment  may  issue,  or  a  notice  to  show  cause. 

§  1^12.  When  the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued 
to  bring  the  person  charged  to  answer,  or,  without  a  previous  arrest,  a 
warrant  of  commitment  may,  upon  notice,  or  upon  an  order  to  show 
cause,  be  granted;  and  no  warrant  of  commitment  can  be  issued  without 
such  previous  attachment  to  answer,  or  such  notice  or  order  to  show 
cause. 

Legislation  8  1212.  Enacted  March  11,  1872  (based  on  Practice  Act,  |  482), 
■ubstituting  "can"  for  "shall"  before  "be  issued." 

Citations.     Cal.  59/421;   60/6;   65/191;   78/497;    126/245. 

Service  of  papers  in  proceeding  for  contempt:  See  ante,  (8  1015,  1016. 

Ban  may  be  given  by  a  person  arrested  under  such  warrant. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued,  pursuant  to  this 
title,  the  court  or  judge  must  direct,  by  an  indorsement  on  such  warrant, 
that  the  person  charged  may  be  let  to  bail  for  his  appearance,  in  an 
amount  to  be  specified  in  such  indorsement. 

Legislation  6  1213.  Enacted  March  11,  1872  (based  on  Practice  Aet,  S  488. 
as  amended  by  Stats.  1859,  p.  140),  substituting  (1)  "title"  for  "chapter,"  and 
{%)  "must"  for  "shall." 
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Sheriff  mnst,  upon  executing  tlie  warrant,  arrest  and  detain  the  person 

nntll  discharged. 

§  1214.  Upon  executing  the  warrant  of  attachment,  the  sheriff  mast 
keep  the  person  in  custody,  bring  him  before  the  court  or  judge,  and 
detain  him  until  an  order  be  made  in  the  premises,  unless  the  person 
arrested  entitle  himself  to  be  discharged,  as  provided  in  the  next  section. 

LeglsUtlon  f  1214.  Enaetad  March  11,  1872  (based  on  Praetioa  Act,  |  484), 
■nbitituting  "mut"  for  "thall.** 

Bail  bond,  form  and  conditions  of. 

§1216.  When  a  direction  to  let  the  person  arrested  to  bail  is  con- 
tained in  the  warrant  of  attachment,  or  indorsed  thereon,  he  must  be 
discharged  from  the  arrest,  upon  executing  and  delivering  to  the  officer, 
at  any  time  before  the  return-day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person  arrested  will 
appear  on  the  return  of  the  warrant  and  abide  the  order  of  the  court  or 
judge  thereupon;  or  they  will  pay  as  may  be  directed,  the  sum  specified 
in  the  warrant. 

Legislation  81216.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  1485), 
■ubttitating  "muat**  for  "■hall." 

Officer  mnst  return  warrant  and  undertaking,  If  any. 

§  1216.  The  officer  must  return  the  warrant  of  arrest  and  undertaking, 
if  any,  received  by  him  from  the  person  arrested,  by  the  return-day  speci- 
fied therein. 

Legislation  f  1216.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  486), 
(1)  substituting  "must"  for  "shall,"  and  (2)  omitting  "the"  before  "underUk- 

Citations.     Prae.  Act:  OaL  (i  486)  45/7. 

Hearing. 

§1217.  When  the  person  arrested  has  been  brought  up  or  appeared, 
the  court  or  judge  must  proceed  to  investigate  the  charge,  and  must  hear 
any  answer  which  the  person  arrested  may  make  to  the  same,  and  may 
examine  witnesses  for  ox  against  him,  for  which  an  adjournment  may  be 
had  from  time  to  time,  if  necessary. 

Legislation  8 1217.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
I  487),  substituting  "must"  for  "shall"  in  both  instances.  2.  Amendment  by 
Btats.  1901,  p.  103 ;  unconstitutional :  See  note,  8  6,  ante. 

Oltetions.     Oal.  60/93;   69/4;  78/497;  119/428.     App.  6/881. 

Judgment  and  penalty,  if  guilty. 

§  1218.  Upon  the  answer  and  evidence  taken,  the  court  or  judge  must 
determine  whether  the  person  proceeded  against  is  guilty  of  the  con- 
tempt charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the  contempt, 
a  fine  may  be  imposed  on  him  not  exceeding  five  hundred  dollars,  or  he 
may  be  imprisoned  not  exceeding  five  days,  or  both. 

LeglaUtion  1 1218.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
I  488),  substituting  "must"  for  "shall."  2.  Amendment  hj  Stata.  1901,  p.  198; 
«aeonstitutional:   See  note,   I  6,  ante. 
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Cltatloni.     Cat.  60/93;  64/438;  69/3,  4;  73/497;  94/884;  119/58;  122/20S, 
204;  140/218.     Prae.  Act:  Cal.  (5  489)   6/821;  7/177;  44/478. 
Contempt  by  party,  punisbment  of:  See  post,  5  1991. 

If  the  contempt  Is  the  omission  to  perform  any  act»  the  person  may  be 

imprisoned  uitil  performance. 

§  1219.  When  the  contempt  consists  in  the  omission  to  perform  an  act 
which  is  jet  in  the  power  of  the  person  to  perform,  he  may  be  imprisoned 
until  he  have  performed  it,  and  in  that  case  the  act  must  be  specified  in 
the  warrant  of  commitment. 

Leglalation  §  1219.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  489), 
■ubstituting  "must"  for  "shall." 

OltaUons.  Cal.  47/133;  69/8.  4;  81/67;  88/462;  90/556;  119/58;  122/203, 
204:   140/218.     Prac.  Act:   Cal.  (§489)  6/321;  7/177;  44/478. 

Execntor  or  administrator.     Oo&tempt:  Post,  fi  1440. 

If  a  party  fall  to  appear,  proceedings. 

§  1220.  When  the  warrant  of  arrest  has  been  returned  served,  if  the 
person  arrested  do  not  appear  on  the  return-day,  the  court  or  judge  maj 
issue  another  warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party  by  reason  of  the  misconduct  for  which  the  warrant  was 
issued,  and  the  costs  of  the  proceeding. 

Legislation  1 1220.  Enacted  March  11,  1872  (based  on  Practiee  Aet,  %  491), 
substituting  "is"  for  "shall  be"  before  "the  extent." 

Illness  sufficient  cause  for  non-appearance  of  party  arrested.    Confine- 
ment under  arrests  for  contempt. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an  officer  is  required 
to  keep  a  person  arrested  on  a  warrant  of  attachment  in  custody,  and  to 
bring  him  before  a  court  or  judge,  the  inability,  from  illness  or  other- 
wise, of  the  person  to  attend,  is  a  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested  upon  the  warrant 
in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  except  so  far 
as  may  be  necessary  to  secure  his  personal  attendance. 

Legislation  9  1221.  Enscted  March  11,  1872  (based  on  Practice  Aet,  S  492), 
substituting  (1)  "title"  for  "chapter,"  (2)  "is"  for  "shall  be"  before  "a  saf- 
flcient«"  and  (3)   "must"  for  "shall"  before  "not  confine." 

Judgment  and  orders  in  such  cases  final. 

§  1222.  The  judgment  and  orders  of  the  court  or  judge,  made  in  cases 
of  contempt,  are  final  and  conclusive. 

Legislation  g  1222.  Enacted  March  11,  1872 ;  based  on  Practice  Act,  fi  498, 
which  read:  "The  judgment  and  orders  of  the  court  or  jud^e  made  in  cases  of 
contempt,  shall  be  final  and  conclusive.  The  punishment  shall  be  by  fine  or  by 
imprisonment,  but  no  fine  shall  exceed  the  sum  of  five  hundred  dollars,  and  no 
imprisonment  shall  exceed  the  period  of  five  days,  except  as  provided  in  seotioa 
489." 

citations.  Cal.  52/508;  62/481;  65/30,  31;  69/543;  77/201;  81/66;  88/ 
624;  90/554,  556,  558;  99/861;   118/141.     Prae.  Act:  Cal.   (S  498)   52/508. 
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TITLE  VI. 
Voluntary  Dissolution  of  Corporations. 

i  1227.  Corporation,  bow  diuolred. 

S  1228.  Application  for  dissolution  of  corporation,  what  tSo  contain. 

{  1229.  Application,  how  signed  and  verified, 

i  1230.  Filing  application  and  publication  of  notioa. 

fi  1281.  Objections  may  be  filed. 

§  1282.  Hearing  of  application  for  dissolution. 

9  1283.  Judgment-roll  and  appeals. 

I  1234.  Application  by  saTings  and  loan  society.     Unclaimed  depostta  In  laTinfi 
associations,  proceedings.     Disposition  of  unclaimed  deposits. 

Corporation,  how  dissolved. 

§1227.  A  corporation  may  be  dissolved  by  the  superior  court  of  the 
county  where  its  principal  place  of  business  is  situated,  upon  its  volun- 
tary application  for  that  purpose. 

Legislation  §1227.  1.  Enacted  March  11,  1872,  and  then  read:  "A  corpora- 
tion may  be  dissolved  by  the  county  judge  of  the  county  where  its  office  or  prin- 
cipal p4ace  of  business  is  situated,  upon  its  voluntary  application  for  that  pur- 
poae."  2.  Amended  by  Code  Amdts.  1877-78.  p.  108,  (1)  substituting  "court" 
for  "Judge,"  and  (2)  inserting  "and"  after  "situated."  8.  Amended  by  Code 
Amdts.  1880,  p.  109,  (1)  substituting  "superior"  for  "county,"  and  (2)  omit- 
ting (a)   "office  or"  before  "principal"  and  (b)   "and"  before  "upon." 

OlUtlons.     Cal.  81/886,  887;   84/365;    150/577,   678. 

Voluntary  dissolution.     Beceiver:  Ante,   §  565. 

XnTolnntary  dissolution:  Ante,  9§  802   et   seq. 

BeceiTer  for  corporation  on  dissolution:   See  ante,  SS  564,  565. 

Application  for  dissolution  of  corporation,  what  to  contain. 

§  1228.     The  application  must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that 
purpose,  the  dissolution  of  the  corporation  was  resolved  upon  by  a  vote 
of  two  thirds  of  the  members  or  of  the  holders  of  two  thirds  of  the  sub- 
scribed capital  stock; 

2.  That  all  claims  and  demands  against  the  corporation  have  been 
satisfied  and  discharged. 

Legislation  91228.  1.  Enacted  March  11,  1872;  subd.  1  then  reading.  'That 
at  a  meeting  of  the  stoclcholders  or  members  called  for  that  purpose,  the  dis* 
Bolntion  of  the  corporation  was  resolved  upon  by  a  two-third  Tote  of  all  the 
stockholders  or  members."  2.  Amendment  by  Stats.  1901,  p.  104;  unconstitu- 
tional: See  note,  9  5,  ante.  8.  Amended  by  Stats.  1907,  p.  818;  the  code  com* 
missioner  saying,  "The  amendment  is  in  subd.  1  and  substitutes  the  words  Vota 
•f  two  thirds  of  the  members  or  of  the  holders  of  two  thirds  of  the  subscribed 
capital  stock,'  for  the  ambiguous  words  in  the  former  statute,  the  words  in  the 
quotation-marks  being  what  was  really  intended  by  the  legislatura." 

CtUUoni.     Oal.  160/577.  678.  579. 
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AFpUcatioii,  how  signed  and  Terified. 

§  1229.  The  application  must  be  signed  hj  a  majority  of  the  board 
of  trueteeSy  directors,  or  other  officers  having  the  management  of  the 
affairs  of  the  corporation,  and  must  be  verified  in  the  same  manner  as  a 
complaint  in  a  civil  action. 

IieglsUtlon  61229.     Enacted  March  11,  1872. 
Cltatlona.     Oal.  47/188. 
Verification:  Ante,  8  446. 

Filing  application  and  publication  of  notice, 

§  1230.  Upon  the  filing  of  the  application,  the  cleric  must  give  notice 
of  the  same  for  such  time  as  the  court  may  order,  but  not  less  than 
thirty  nor  more  than  fifty  days,  by  publication  in  some  newspaper  pub- 
lished in  the  county;  or  if  there  be  no  newspaper  published  therein,  then 
by  notices  posted  in  three  of  the  principal  public  places  in  the  county. 

Legislation  1 1230.  1.  Enacted  March  II,  1872,  and  then  read:  "If  the  judge 
Is  aatisfied  th*t  the  application  ia  in  conformity  with  this  title,  he  munt  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  leaa  than  thirty  nor 
more  than  fifty  dayi  notice  of  the  application,  by  publication  in  some  newspaper 
published  in  tho  county,  and  if  there  are  none  such,  then  by  adyertisements, 
posted  up  in  three  of  the  principal  jyublic  places  in  the  county."  2.  Amended  by 
Code  Amdts.  1877-78,  p.  108,  substituting  (1)  "court"  for  "Judge,"  (2)  "the 
judge  thereof*  for  "he."  and  (3)  "gives"  for  "give"  after  "clerk."  8.  Amended 
by  Code  Amdts.  1880.  p.  109.  (I)  changing  "the"  to  "a"  before  "judge  thereof," 
and  (2)  restoring  "gives"  to  "give"  after  "clerk."  4.  Amendment  by  Stats. 
1901,  p.  194;  unconstitutional:  See  note,  |  5,  ante.  5.  Amended  by  Stats. 
1907,  p.  818;  the  code  commissiwiier  saying,  "To  provide  for  the  notice  to  be 
given,  and  by  whom,  in  proceedings  for  the  voluntary  dissolution  of  corpora- 
tions." 

Objections  may  be  filed. 

§1231.    At  any  time  before  the  expiration  of  the  time  of  publication 
any  person  may  file  his  objections  to  the  application. 
Legislation  §  1231.     Enacted  March  11,  1872. 

Hearing  of  application  for  dissolution. 

§  1232.  After  the  time  of  publication  has  expired,  the  court  may, 
upon  five  days'  notice  to  the  persons  who  have  filed  objections,  or  with- 
out further  notice,  if  no  objections  have  been  filed,  proceed  to  hear  and 
determine  the  application,  and  if  all  the  statements  therein  made  are 
shown  to  be  true,  must  declare  the  corporation  dissolved.  A  certified 
copy  of  the  decree  and  order  of  the  court  dissolving  the  corporation  must 
be  filed  in  the  office  of  the  secretary  of  state. 

Legislation  §1232.  1.  Enacted  March  11, 1872.  2.  Amended  by  Oode  Amdts. 
1877-78.  p.  108,  (1)  substituting  "court"  for  "judge."  and  (2)  omitting  "he** 
before  "must."     8.  Amended  by  Stats.  1907,  p.  744,  adding  the  last  sentence. 

OlUUons.     Cal.  150/577,  578.  679. 

NoUces.     Service,  etc.:  Ante,    tS  1010  et  seq. 

Jadgment-roU  and  appeals. 

§1233.  The  application,  notices,  and  proof  of  publication^  objections 
(if  there  be  any),  and  declaration  of  dissolution,  constitute  the  judg- 
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ment-roll;  and  from  the  judgment  an  appeal  may  be  taken,  as  from  other 
jadg~nent8  of  the  superior  courts. 

Legislation  11233.  1.  Enacted  March  11, 1872.  2.  Amended  by  Code  Amdti. 
1877-78,  p.  108,  <1)  ehanginff  "constitute"  to  "constituteB,"  and  (2)  inserting 
"other"  before  "judgments."  8.  Amended  by  Code  Amdts.  1880,  p.  109,  sub- 
stituting (1)  "(if  there  be  any)"  for  "(if  any),"  (2)  ohanging  (a)  "oonstitutes" 
to  "constitute"  and  (b)   "county"  to  "superior." 

Oltattons.     Cal.  81/386,  887;   84/365;   150/577,  678. 

Appeals  to  supreme  court:  Ante,  8S  963-966. 

Application  by  savlngB  and  loan  society.  Unclaimed  deposits  in  savings 
aesociations,  proceedings.  Disposition  of  unclaimed  deposits. 
§  1234.  If  the  applicant  is  a  savings  and  loan  association,  or  engaged 
in  the  business  of  receiving  money  on  deposit,  and  there  is  any  un- 
claimed deposit  or  dividend  in  its  hands  belonging  to  a  person  whose 
whereabouts  are  unknown  to  the  trustees,  directors,  or  other  officers  pre- 
senting the  application,  the  application  must  set  forth  the  name  of  the 
person  making  such  deposit,  or  entitled  to  such  dividend,  the  time  when 
such  deposit  was  made  or  dividend  declared,  the  residence,  if  known,  of 
such  person  at  the  time  of  such  deposit,  the  amount  of  such  deposit  or 
dividend,  and  the  fact  that  the  whereabouts  of  such  person  are  unknown. 
The  same  facts  must  be  stated  in  the  notice  of  the  application  given  by 
the  clerk.  If,  at  any  time  before  the  expiration  of  the  time  of  publica- 
tion, any  person  files  a  claim  to  such  deposit  or  dividend,  the  court  must, 
at  the  hearing  and  upon  five  days'  notice  to  him,  hear  and  determine  his 
claim,  and,  if  such  claim  is  established,  order  such  money  to  be  paid  to 
him.  All  such  deposits  or  dividends  not  so  claimed,  or  as  to  which  no 
claim  shall  be  established,  must,  upon  order  of  the  court,  be  paid  into 
the  state  treasury,  accompanied  with  a  copy  of  the  order,  which  must 
jet  forth  the  facts  hereinbefore  required  to  be  stated  concerning  such 
deposits  or  dividends;  and,  upon  production  of  the  treasurer's  receipt  for 
such  payment,  the  court  may  proceed  to  declare  the  corporation  dissolved 
as  in  other  cases.  All  unclaimed  deposits  and  dividends  so  paid  into  the 
ytate  treasury  must  be  received,  invested,  accounted  for,  and  paid  out,  in 
/.he  same  manner  and  by  the  same  officers  as  is  provided  by  law  in  the 
lase  of  escheated  estates,  and  in  section  twelve  hundred  and  s,eventy-two. 

Legislation  g  1234.  1.  Added  by  Stats.  1897.  p.  88,  and  differed  from  the 
amendment  of  1907,  in  that  it  (1)  bad,  in  first  sentence,  (a)  "be"  instead  of 
"is"  after  "applicant"  and  before  "any  unclaimed,"  (b)  "shall"  instead  of 
'*must"  before  "set  forth,"  and  (c)  "known"  (sic)  instead  of  "unknown"  at  end 
of  sentence;  (2)  had,  in  sentence  beginning;  "The  same,"  the  word  "shall"  instead 
of  "must":  (3)  had.  in  sentence  beginning  "If,"  (a)  "shall  file"  instead  of 
"flies,"  (b)  "shall"  instead  of  "must,"  and  (c)  "be"  instead  of  "is";  (4)  had, 
in  sentence  beginning  "All  such,"  the  word  "shall"  instead  of  "must"  in  both 
instances;  and  (5)  had,  in  final  sentence,  (a)  "shall"  instead  of  "must,"  and 
(b)  "of  this  code"  at  end  of  section.  2.  Amendment  by  Stats.  1901,  p.  194; 
unconstitutional:  See  note,  §  5,  ante.  8.  Amended  by  Stats.  1907,  p.  818;  the 
eode  commissioner  saying.  "The  word  Hinknowii,*  substituted  for  tho  word 
'known/  to  correct  a  manifest  error." 
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TITLE  VII. 
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1239.  Estates  subject  to  public  use. 
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1246.  Who  may  defend.     What  the  answer  may  show. 

1247.  Court  shall  have  Jurisdiction  to  regulate  the  mode  of  makinf  erosslnga  or 
of  enjoying  a  common  use. 

1248.  Court  or  jury  to  assess  damages. 

1249.  The  date  with  respect  to  which  compensation  shall  be  assessed,  and  the 
measure  thereof. 

1250.  New  proceedings  to  cure  defective  title. 

1251.  Payment  of  damages,  or  deposit  of  bond  therefor. 

1252.  Damages,  to  whom  paid. 

1253.  Final  order  of  condemnation,  what  to  contain.     When  filed,  title  vests. 

1254.  Putting  plaintiff  in   possession,   pending  conclusion  of  litigation.     Oonnty 
clerk  liable  for  money  deposited. 

1255.  Costs  may  be  allowed.     Distribution  thereof. 

1256.  Rules  of  practice. 

1257.  New  trials  and  appeals.     Improvements  may  continao. 

1258.  When  title  takes  effect,  and  construction  of. 

1259.  When  title  takes  effect. 

1260.  Construction. 

1261.  Pending  proceedings  not  affected. 

1262.  Rules  of  practice. 

1263.  Exceptions. 

1264.  Actions  in  eminent  domain  to  have  preference. 

Citattons,  general,  to  tltte.     Cal.  64/125;  67/431;  68/68;  69/301;  119/16B. 

Eminent  domain  defined. 

§  1237.  Eminent  domain  is  the  right  of  the  people  or  government  to 
take  private  property  for  public  use.  This  right  maj  be  exercised  in  the 
manner  provided  in  this  title. 

Iiegislatlon  §  1237.     Enacted  March  11,  1872. 

Citations.     Cal.    87/231;    91/245.    247,   248;    180/634;    188/582;    145/587. 
Oonstitntlonal  provisions:   See  Const.,  art.  i,   §14;  art.  zii,  f  8;  art.  xv,  1 1. 
Stato  may  exercise  right  of:  Pol.  Code,   f  44. 

Eminent  domain.  In  what  behalf  it  may  be  exercised. 

§  1238.  Subject  to  the  provisions  of  this  title,  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the  following  public  use?; 
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1.  Fortifications^  magazines,  arsenals,  navy-yards,  navy  and  army 
stations,  lighthouses,  range  and  beacon  lights,  coast  surveys,  and  all  other 
public  uses  authorized  by  the  government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  and  all  other 
public  uses  authorized  by  the  legislature  of  the  state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county,  incorporated 
city,  or  city  and  county,  village,  town  or  school  districts;  ponds,  lakes, 
canals,  aqueducts,  reservoirs,  tunnels,  flumes,  ditches,  or  pipes  for  con- 
ducting or  storing  water  for  the  use  of  the  inhabitants  of  any  county,  in- 
corporated city,  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or  town;  raising  the 
banks  of  streams,  removing  obstructions  therefrom,  and  widening  and 
deepening  or  straightening  their  channels;  roads,  streets  and  alleys;  public 
mooring-places  for  water-craft;  public  parks,  including  parks  and  other 
places  covered  by  water,  and  all  other  public  uses  for  the  benefit  of  any 
county,  incorporated  city,  or  city  and  county,  village  or  town,  or  the  in- 
habitants thereof,  which  may  be  authorized  by  the  legislature;  but  the 
mode  of  apportioning  and  collecting  the  costs  of  such  improvements  shall 
be  such  as  may  be  provided  in  the  statutes  by  which  the  same  may  be 
authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll-roads,  by- 
roads, plank,  and  turnpike  roads;  paths  and  roads  either  on  the  surface, 
elevated,  or  depressed,  for  the  use  of  bicycles,  tricycles,  motor-cycles  and 
other  horseless  vehicles,  steam,  electric,  and  horse  railroads^  canals, 
ditches,  dams,  pondings,  flumes,  aqueducts  and  pipes  for  irrigation,  pub- 
lic transportation,  supplying  mines  and  farming  in  neighborhoods  with 
water,  and  draining  and  reclaiming  lands,  and  for  floating  logs  and 
lumber  on  streams  not  navigable. 

5.  Beads,  tunnels,  ditches,  flumes,  pipes  and  dumping-places  for 
working  mines;  also  outlets,  natural  or  otherwise,  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter  from  mines;  also  an  occupancy 
in  common  by  the  owners  or  possessors  of  different  mines  of  any  place 
for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from  their 
several  mines. 

6.  By-roads  leading  from  highways  to  residences,  farms,  mines,  mills, 
factories  and  buildings  for  operating  machinery,  or  necessary  to  reach 
any  property  used  for  public  purposes. 

7.  Telegraph  and  telephone  lines. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of  any  vil- 
lage or  town,  whether  incorporated  or  unincorporated,  or  of  any  settle- 
ment consisting  of  not  less  than  ten  families,  or  of  any  buildings  belong- 
ing to  the  state,  or  to  any  college  or  university. 

9.  Boads  for  transportation  by  traction-engines  or  road-locomotives. 

10.  Oil-pipe  lines. 

11.  Boads  and  flumes  for  logging  or  lumbering  purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  and  out- 
lets natural  or  otherwise  for  supplying,  storing,  and  discharging  water  for 
the  operation  of  machinery  for  the  purpose  of  generating  and  transmit- 
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ting  electricity  for  the  supply  of  mines,  qnarries,  railroads,  tramways, 
mills,  and  factories  with  electric  power;  and  also  for  the  applying  of  elec- 
tricity to  light  or  heat  mines,  quarries,  mills,  factories,  incorporated 
cities  and  counties,  villages  or  towns;  and  also  for  furnishing  electricity 
for  lighting,  heating  or  power  purposes  to  individuals  or  corporations, 
together  with  lands,  buildings  and  all  other  improvements  in  or  upon 
which  to  erect,  install,  place,  use  or  operate  machinery  for  the  purpose 
of  generating  and  transmitting  electricity  for  any  of  the  purposes  oi 
uses  above  set  forth. 

13.  Electric -power  lines,  electric-heat  lines;  and  electric  light,  beat  and 
power  lines. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to 
the  same  and  the  grounds  thereof. 

15.  The  plants,  or  any  part  thereof  or  any  record  therein,  of  all  per- 
sons, firms  or  corporations  heretofore,  now  or  hereafter  engaged  in  the 
business  of  searching  public  records,  or  publishing  public  records  or 
insuring  or  guaranteeing  titles  to  real  property,  including  all  copies  of, 
and  all  abstracts  or  memoranda  taken  from,  public  records,  which  are 
owned  by,  or  in  the  possession  of  such  persons,  firms  or  corporations,  or 
which  are  used  by  them  in  their  respective  businesses;  provided,  how- 
ever, that  the  right  of  eminent  domain  in  behalf  of  the  public  uses 
mentioned  in  this  subdivision  may  be  exercised  only  for  the  purpose  of 
restoring  or  replacing,  in  whole  or  in  part,  public  records,  or  the  sub- 
stance of  public  records,  of  any  city,  city  and  county,  county  of  other 
municipality,  which  records  have  been,  or  may  hereafter  be,  lost  or 
destroyed  by  conflagration  or  other  public  calamity;  and  provided  fur- 
ther, that  such  right  shall  be  exercised  only  by  the  city,  city  and  county, 
county  or  municipality,  whose  records,  or  part  of  whose  records,  have 
been,  or  may  be,  so  lost  or  destroyed. 

IieglslaUon  g  1238.  1.  Enacted  April  1,1872;  the  code  commitsionert  saying, 
in  their  note  to  this  section  in  the  original  code,  "This  section  was  amended  so 
as  to  read  as  published  in  the  text,  by  act  of  April  1,  1872."     As  thus  enacted, 

(1)  the  introductory  paragraph,  and  subds.  1  and  2  read  as  at  present,  except 
that  subd.  2  had  "this"  instead  of  "the"  before  "state"  at  end  of  snbdiTision; 

(2)  subd.  8  (a)  had  a  semicolon  after  "town,"  before  "or  school  districts,"  (b) 
did  not  have  the  words  "ponds,  lakes,"  before  "canals"  (which  were  added  In 
1909),  nor  "reservoirs,  tunnels"  after  "aqueducts,"  nor  "or  storing"  after  "con- 
ducting," nor  "and"  between  "widening  and  deepening,"  nor  "public  mooring- 
places  for  water-craft;  public  parks,  including  parks  and  other  places  covered  by 
water"  after  "alleys"  (the  last  added  in  1901),  (3)  subd.  4  then  read:  "Wharves, 
docks,  piers,  chutes,  booms,  ferries,  bridges,  toll-roads,  by-roads,  plank  and  turn- 
pike roads,  steam  and  horse  railroads;  canals,  ditches,  flumes,  aqueducts,  and  pipes, 
for  public  transportation,  supplying  mines  and  farming  neighborhoods  with 
water,  and  draining  and  reclaiming  lands,  and  for  floating  logs  and  lumber  on 
streams  not  navigable";  (4)  subd.  5  read  as  at  present;  (5)  subd.  6  then  read, 
"By-roads  leading  from  highways  to  residences  and  farms,"  this  subdivision  then 
ending  the  section.  2.  Amended  by  Code  Amdts.  1873-74,  p.  353,  (1)  In  subd. 
8,  omitting  the  semicolon  after  "town"  (cf.  note  to  subd.  8,  1872,  supra);  (2) 
adding  subd.  7,  which  then  read,  "Seven.  Telegraph  lines";  and  (8)  adding  snbd. 
8,  which  then  had  "or"  before  "city  and  county"  and  "public"  before  "build- 
ings," this  subdivision  ending  section.  8.  Amended  by  Stats.  1891,  p.  48,  (1)  in 
iubd.  3,  adding  the  "and"  in  the  words  "widening  and  deepening";   (3)  in  subd. 
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4.  tdding  "•leetrle"  l)efor«  "and  borte";  (8)  adding  snbdi.  9,  10,  and  11,  wMoh 
read  aa  at  preient,  except  that  snbd.  11  did  not  then  have  the  worda  "and 
llamea,"  this  anbdiTision  then  ending  the  section.  4.  Amended  by  Stata.  1898t 
p.  146,  adding  eubds.  12  and  18,  which  then  read,  "12.  CanaU,  reeenroira,  dama, 
ditches,  flamea,  aqnedncta,  and  pipes  for  supplying  and  storing  waier  for  the 
operating  of  machinery  for  the  purpose  of  generating  and  transmitting  electricity 
for  the  aupplying  of  mines,  quarries,  railroads,  tramways,  mills,  and  factories 
with  electrical  power;  and  alao  for  supplying  electricity  to  light  or  heat  mines, 
quarriea,  mills,  factories,  incorporated  cities,  cities  and  counties.  Tillages,  or 
towns.  18.  Electric-light  lines."  6.  Amended  by  Stats.  1896,  p.  89,  (1)  in 
anbd.  8,  adding  (a)  "resoryoirs,  tunnels,"  after  "aqueducts,"  and  (b)  "or 
atoring"  after  "conducting";  (2)  in  subd.  4,  adding  (a)  "dams,  pondings,"  after 
"diteheji,"  and  (b)   "irrigation"  before  "public";    <8)   In  original  code  subd.  6. 

(a)  omitting  "and"  before  "farms,"  and  (b)  adding,  after  "farms,"  the  worda 
of  the  present  subdivision,  beginning  "mines";  (4)  in  subd.  12,  <a)  changing 
"operating"  to  "operation,"  (b)  adding  "the"  (sic)  before  "supplying  elec- 
tricity," and  (e)  adding  to  end  of  subdirision  the  clause  beginning  "together 
with  lands,"  reading  as  at  present;  the  section  then  ending  with  subd.  18.  6. 
Amended  by  Stats.  1897,  p.  70,  (1)  in  subd.  4,  adding  "paths  and  roada,  either 
on  the  surface,  elerated,  or  depressed,  for  the  use  of  bicycles,  tricycles,  motor- 
cycles,  and  other  horseless  Tehicles."  7.  Amended  by  Stats.  1901,  p.  72,  (1) 
in  subd.  a,  changing  "this"  to  "the"  before  "sUte"  at  end  of  aubdirision;  (2) 
In  subd.  8,  adding,  after  "alleys,"  the  words  "public  mooring-places  for  water- 
craft,  public  parks,  including  parks  and  other  places  coyered  by  water";  (8)  In 
anbd.  6,  omitting  "or"  before  "city  and  county";  <4)  in  subd.  11,  adding  "and 
flumes"  after  "Boada";  (6)  in  subd.  18,  adding,  after  "Electric-light  lines,"  the 
words  "electric-powar  lines,  electric-heat  lines;  and  electric  light,  heat  and 
power  lines,"  this  anbdivision  then  ending  the  section.  8.  Amended  by  Stats. 
1905,  p.  687,   (1)  in  subd.  8,  (a)  adding  (aie)  "the"  before  "conducting,"  and 

(b)  adding  "the"  before  "draining"  and  "of  after  that  word;  (2)  in  subd.  6, 
adding  "the"  in  words  "matter  flom  the  mines";  (8)  in  subd.  7,  adding  "and 
telephone"  In  worda  of  tbs  original  enactment  of  1878-74,  "Telegraph  and  tele- 
phone lines,"  the  present  reading;  (4)  in  subd.  12,  (a)  changing  "supplying"  to 
"supply"  after  "electricity  for  the,"  <b)  changing  "quarries"  to  "cars"  before 
"railroada"  and  before  "mills,"  (c)  changing  "electrical"  to  "electric"  after 
"factoriea  with,"  (d)  adding  "of  before  "electricity  to  light,"  (e)  omitting 
"eitiea"  before  "and  counties,"  (f)  adding,  after  "or  towns,"  the  worda  "and 
also  for  furnishing  electricity  for  lighting,  heating  or  power  purposes  to  individu- 
als or  corporations";  (5)  changing  subd.  18  to  read  aa  at  present;  (6)  adding 
subd.  14,  which  read  as  at  present;  this  subdivision  then  ending  the  section. 
0.  Amended  by  Stats.  1906,  p.  68,  (1)  in  subd.  8,  omitting  (a)  "the"  before 
"eondncting,"  (b)  "the"  before  "draining"  and  (c)  "of  after  "draining";  (2) 
in  subd.  6,  omitting  "the"  after  "matter  from";  (8)  in  subd.  12,  changing  "cars" 
to  "quarries"  In  both  instances  (restorations);  (4)  adding  subd.  16,  which  read 
aa  at  present,  except  that  it  had  the  word  "or"  instead  of  "of  before  "municipality," 
In  flrat  instance.  10.  Amended  by  SUts.  1907,  p.  742,  In  subd.  12,  (1)  In  first 
line,  omitting  "and"  before  "pipes,"  (2)  adding,  after  "pip«s,"  the  words  "and 
outlets,  natural  or  otherwise,  from  sources  other  than  a  navigable  lake,"  (8) 
omitting  "and"  before  "storing,"  (4)  changing,  after  "supplying,"  the  worda 
"and  storing  water  for'*  to  "storing  and  discharging  water  for  or  in  connection 
with,"  and  (6)  changing  "purpose"  to  "purposes"  before  "of  generating."     11. 

Amended  by  Stats.  1909,  p.  1032,  (1)  in  subd.  8,  (a)  adding  "ponds,  lakes,"  be- 
fore "canala,"  (b)  changing  the  comma  to  a  semicolon  after  "channels,"  and  (c) 
adding  a  comma  before  "and  all  other";  (2)  in  subd.  4,  adding  (a)  a  comma  after 
"plank"  and  after  "electric,"  and  (b)  the  word  "in"  before  "neighborhoods" 
<qtt«re  aa  to  the  addition  of  this  word  "in");  (8)  In  subd.  8,  omitting  "publie" 
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before  "bnildlnffs"  and  a  comma  after  this  word;  (4)  In  anbd.  12,  (a)  adding 
"and"  after  "aquedacts,"  (b)  after  "natural  or  otherwise,"  omitting  the  words 
"from  aoureee  other  than  a  navigable  lake,"  (c)  after  "discharging  water  for," 
omitting  the  words  "or  in  connection  with."  (d)  before  "of  generating,"  changing 
"purposes"  to  "purpose,"  and  (e)  before  "of  electricity,"  changing  "snpplyios'* 
to  "applying"  (qu»re  as  to  this  last  change) ;  (5)  in  subd.  16,  before  "other 
municipality,"  dianging  "or"  to  "of  (qusare  also  as  to  this  change). 

CUations.  Cal.  51/271,  272;  60/801,  802;  79/165;  87/232;  91/255;  143/ 
570;  148/589;  151/267,  268;  152/306,  807,  808;  (subd.  8)  62/182.  183;  67/ 
660;  92/581;  95/111,  112;  98/622;  119/165;  182/237;  (subd.  4)  53/227; 
56/596;  76/870;  79/161,  550;  97/679;  111/227;  134/414;  186/49;  144/214; 
(subd.  5)  51/271,  272;  63/78;  73/484,  485;  108/90;  (subd.  8)  91/248,  253. 
App.  2/26,  559;  8/674,  675;  5/730;  (subd.  8)  2/26;  (subd.  4)  2/26.  558; 
5/174. 

Eminent  domain.     Generally:   See  Civ.  Code,   I  1001. 

Oondemnation  of  state  land  for  gOTsnunental  pnrposei:  PoL  Code,  8!  88.  84. 

Boad  parposes:   Pol.  Code,  fi  2690. 

Toll-roads:  Pol.  Code,  8  2787. 

Ton-bridge  or  ferry:  Pol.  Code,   fi  2855. 

Whanres,  chutes,  and  piers:  Pol.  Code,  fi  2918, 

Beclamation  parposes:  Pol.  Code,    fi  3471« 

Streetfl  or  alleys:  Pol.  Code,  fi  4372. 

Estates  subject  to  public  use. 

§1239.  The  following  is  a  classification  of  the  estates  and  rights  in 
lands  subject  to  be  taken  for  public  use: 

1.  A  fee-simple,  when  taken  for  public  buildings  or  grounds,  or  for 
permanent  buildings,  for  reservoirs  and  dams,  and  permanent  flooding 
occasioned  thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit 
of  debris  or  tailings  of  a  mine.  • 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and  the  right  to 
take  therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  may  be 
necessary  for  some  public  use. 

Legislation  91239.  1.  Enacted  April  1,  1872;  the  code  commissioners  say- 
ing, in  their  note  to  this  section  in  the  original  code,  "This  section  was  amended 
so  as  to  read  as  published  in  the  text  by  the  act  of  April  1,  1872."  As  thus 
enacted,  (1)  the  introductory  paragraph  had  the  word  "interests"  before 
"estates";  (2)  subd.  1  then  read,  "A  fee-simple,  when  taken  for  public  build- 
ings or  grounds,  or  for  permanent  buildings  for  use  in  connection  with  a  right  of 
way,  or  for  an  outlet  for  the  flow  or  a  place  for  the  deposit  of  tailings  from  a 
mine";  (3)  subd.  8  did  not  have  the  first  word,  "The."  2.  Amended  by  Code 
Amdts.   1873-74,  p.   855. 

CiUtions.  Cal.  56/10;  62/183,  184;  67/60,  660;  92/531;  124/616;  (anbd. 
3)    111/229. 

"Private  property"  defined.    Classes  enumerated. 

§  1210.  The  private  property  which  may*  be  taken  under  this  title 
includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  submerged  lands, 
not  within  the  corporate  limits  of  any  city,  or  city  and  county,  or  to  any 
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county,  incorporated  city,  or  city  and  county,  village  or  town,  not  appro- 
priated to  some  public  use; 

3.  Lands  belonging  to  the  United  States  or  owned  or  held  by  the 
United  States  in  trust,  or  otherwise,  for  any  purpose,  except  lands  owned 
or  held  for  lighthouses,  post-office  or  other  government  buildings,  forts, 
arsenals,  or  other  military  purposes; 

4.  Property  appropriated  to  public  use;  but  such  property  shall  not  be 
taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has 
been  already  appropriated; 

5.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and  all  other 
franchises;  but  such  franchises  shall  not  be  taken  unless  for  free  high- 
ways, railroads,  or  other  more  necessary  public  use; 

6.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section 
twelve  hundred  and  thirty-eight,  and  any  and  all  structures  and  improve- 
ments thereon,  and  the  lands  held  or  used  in  coonection  therewith  shall 
be  subject  to  be  connected  with,  crossed,  or  intersected  by  any  other 
right  of  way  or  improvements,  or  structures  thereon.  They  shall  also 
be  subject  to  a  limited  use,  in  common  with  the  owner  thereof,  when 
necessary;  but  such  uses,  crossings,  intersections,  and  connections  shall 
be  made  in  manner  most  compatible  with  the  greatest  public  benefit  and 
least  private  injury; 

No  railroad  main-track  crossing,  outside  the  limite  of  any  incorporated 
town,  city  or  city  and  county,  shall  be  at  grade,  unless  the  party  propos- 
ing such  crossing  at  grade  shall,  at  its  own  sole  cost  and  expense,  protect 
such  crossing  by  the  construction,  operation  and  maintenance  of  an  inter- 
locking plant,  with  suitable  signals  and  derails;  but  either  party  to  such 
crossing  may  insist  upon  a  separation  of  grades,  in  which  case  the  cost 
of  constructing  such  crossing  with  separate  grades  shall  be  equally  divided 
between  the  railroad  companies  concerned;  and  provided  further  that 
where  any  such  crossing  has  been  constructed  at  grade,  either  company 
may,  at  any  time  thereafter,  require  a  separation  of  the  grades  at  such 
crossing,  each  company  paying  one  half  of  the  expense  of  such  separa- 
tion; and  provided  further  that  the  foregoing  provisions  shall  not  be 
construed  as  requiring  a  separation  of  grades  where  such  separation  is 
physically  impracticable,  and  in  case  of  any  dispute  or  controversy  as  to 
the  physical  practicability  of  any  under-grade  or  overhead  crossing,  the 
same  shall  be  determined  by  the  superior  court  of  the  county  in  which 
such  crossing  is  situate  in  an  action  or  proceeding  brought  by  either 
party  for  that  purpose. 

7.  All  classes  of  private  property  not  enumerated  may  be  taken  for 
public  use,  when  such  taking  is  authorized  by  law; 

8.  Proceedings  to  condemn  lands  belonging  to  this  state  are  hereby 
authorized,  and  must  be  maintained  and  conducted  in  the  same  manner 
as  are  other  condemnation  proceedings  provided  for  in  this  title;  except, 
that  in  such  proceedings  the  summons  and  a  copy  of  the  complaint  must 
be  served  on  the  governori  attorney -general,  and  surveyor-general  of  this 
state; 
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9.  Proceedings  to  condemn  any  of  said  lands  belonging  to  the  United 
States  or  owned  or  held  by  the  United  States  in  trust,  or  otherwise,  for 
any  purpose,  are  hereby  authorized,  and  must  be  maintained  and  con- 
ducted in  the  same  manner  as  are  other  condemnation  proceedings  pro- 
vided for  in  this  title;  except,  that  in  such  proceedings,  the  summons 
and  a  copy  of  the  complaint  must  be  served  on  the  United  States  district 
attorney  for  the  district  in  which  the  land  sought  to  be  condemned  is 
situated  and  also  upon  the  United  States  surveyor-general  for  this  state. 

Legislation  fi  1240.  1.  Enacted  March  11,  1872,  siibds.  i,  8,  4,  and  6  read- 
ing as  at  present,  eubd.  6  then  ending  the  section.  2.  Amended  by  Stats.  1901. 
p.  307,  (1)  inserting,  in  subd.  2,  "including  tide  and  submerged  lands,  not 
within  the  corporate  limits  of  any  city,  or  city  and  county,"  and  (2)  adding 
subd.  7,  the  present  subd.  8.  8.  Amended  by  Stats.  1905,  p.  126,  adding  to 
subd.  5  (the  present  subd.  6)  the  paragraph  beginning  "No  -  railroad  main- 
track."-  4.  Amended  by  Stats.  1907,  p.  839,  (1)  adding  subd.  8,  and  subds. 
8,  4,  5,  6,  and  7  renumbered  subds.  4,  6,  6,  7,  and  8,  respectirely ,  and  (2)  adding 
subd.  9. 

Citations.  Oal.  62/188:  111/280;  151/266;  (subd.  1)  145/587,  588;  (subd. 
2)  145/587,  588;  151/266,  267;  (subd.  S)  111/227;  145/587,  588;  (sabd.  5) 
151/267,  268,   270.     App.  1/144;  2/560. 

Mora  necessary  public  use:  Post,  8  1241,  subd.  8. 

Crossings:  Post,    8  1247,  subd.  1. 

Facts  necessary  to  be  found  by  court,  before  condemnatioo. 
§1241.     Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorised  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to 
which  it  is  to  be  applied  is  a  more  necessary  public  use. 

Legislation  01241.     Enacted  March  11.  1872. 

OltaUons.  Cal.  50/506;  64/181;  67/62;  68/63;  71/480;  79/161;  91/258; 
(subd.  8)   91/256.     App.  8/676;   5/730;    (subd.  8)   8/678. 

Parties  may  make  location.    May  enter  to  make  surveys. 

§  1242.  In  all  cases  where  land  is  required  for  public  use,  the  state,  or 
its  agents  in  charge  of  such  use,  may  survey  and  locate  the  same;  but  it 
must  be  located  in  the  manner  which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private  injury,  and  subject  to  the  pro- 
visions of  section  twelve  hundred  and  forty-seven.  The  state,  or  its 
agents  in  charge  of  such  public  use,  may  enter  upon  the  land  and  make 
examinations,  surveys,  and  maps  thereof,  and  such  entry  shall  constitute 
no  cause  of  action  in  favor  of  the  owners  of  the  land,  except  for  injuries 
resulting  from  negligence,  wantonness,  or  malice. 

Legislation  §  1242.     Enacted   March   11,    1872. 

CltaUons.  Cal.  76/412,  413;  91/255;  122/608;  129/11;  183/899.  App.  S/ 
658. 

8tat«  or  its  agents:  Cir.  Code,  8  1001. 

Jurisdiction  in  superior  court. 

§  1243.  All  proceedings  under  this  title  must  be  brought  in  the  superior 
court  of  the  county  in  which  the  property  is  situated.  They  must  be 
commenced  by  filing  a  complaint  and  issuing  a  summons  thereon. 


511  EMINENT  DOMAIN.  §  1245 

Itegiilaiion  6  1243.  1.  Enacted  March  11,  1872.  2.  Amended  hj  Oo4t  AmdU. 
1880,  p.  118,  aubatitutlng  "superior  court  of  for  "district  court  for." 

Oitationt.  Cal.  65/395,  410;  74/263;  76/410;  88/496,  497;  87/281;  124/ 
847;    184/589;    188/580,   582. 

Complaint:  Post,   8  1244.     Ovnerally:  Ante,   8  426. 

Snmmoni:  Post,  8  1245.     Ctonerally:  Ante,  88  406  et  seq. 

The  complaint  and  its  contents. 

§  1244.     The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission,  er  person  in 
charge  of  the  public  use  for  which  the  property  is  sought,  who  must  be 
styled  plain tifif. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known, 
or  a  statement  that  they  are  unknown,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location, 
general  route,  and  termini,  and  must  be  accompanied  with  a  map  thereof, 
so  far  as  the  same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken,  and  whether 
the  same  includes  the  whole  or  only  a  part  of  an  entire  parcel  or  tract. 
All  parcels  lying  in  the  county,  and  required  for  the  same  public  use, 
may  be  included  in  the  same  or  separate  proceedings,  at  the  option  of 
the  plaintiff  but  the  court  may  consolidate  or  separate  them  to  suit  €he 
convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of  way  for  the  pur- 
poses of  sewerage  is  made  on  behalf  of  a  settlement,  or  of  an  incorpo- 
rated village  or  town,  the  board  of  supervisors  of  the  county  may  be 
named  as  plaintiff. 

Legislation  §  1244.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  855,  adding  the  final  paragraph.  8.  Amended  by  Code  Amdts.  1880, 
p.  118,  (1)  substituting,  in  subd.  4,  "a  map  thereof,  so  far  as  the  same  is 
InToIved  in  the  action  or  proceeding,"  for  "surveys  and  maps  thereof,"  and  in 
the  final  paragraph,  added  in  1873-74,  substituting  (2)  "bdard  of  supervisors  of 
the  county  may  be  named  as  plaintiflT'  for  "county  judge  alone  must  be  named 
as  plaintiff." 

Citations.  Cal.  67/60,  61,  64;  83/510;  87/233;  124/609;  132/236;  134/ 
416;  152/308;  (subd.  4)  91/252;  122/602;  134/414;  (subd.  6)  76/418;  122/ 
602.     App.  1/144,  178,  180;  2/554;    (subd.  5)   1/182. 

Summons,  what  to  contain.    How  issued  and  served. 

§  1246.  The  clerk  must  issue  a  summons,  which  must  contain  the  names 
of  the  parties,  a  general  description  of  the  whole  property,  a  statement 
Of  the  public  use  for  which  it  is  sought,  and  a  reference  to  the  complaint 
for  descriptions  of  the  respective  parcels,  and  a  notice  to  the  defendants 
to  appear  and  show  cause  why  the  property  described  should  not  be  con- 
demned as  prayed  for  in  the  complaint.  In  all  other  particulars  it  must 
be  in  the  form  of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Legislation  f  1246.     Enacted  March  11,  1872. 
CiUtions.     Cal.  150/325.     App.  1/144. 

Snmmons  ganerally.  Contents:  Ante,  ||  407  at  seq.  Senriee:  Ante,  Ifi  410 
•I   saq. 
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Who  may  defend.    What  the  answer  may  show. 

§  1246.  All  persons  in  occupation  of,  or  having  or  claiming  an  interest 
in  any  of  the  property  described  in  the  complaint,  or  in  the  damages  for 
the  taking  thereof,  though  not  named,  may  appear,  plead,  and  defend, 
each  in  respect  to  his  own  property  or  interest,  or  that  claimed  by  him, 
in  like  manner  as  if  named  in  the  complaint. 

LegldaUon  01240.     Enacted  March  11,  1872. 

CitaUoni.     Cal.   87/255;    124/609. 

Appearance.     Cknerally:   Ante.    9  1014. 

Answer,  conntorclaim,  and  cross-complaint:  Ante,  98  487-449. 

Court  shall  have  jurisdiction  to  regulate  the  mode  of  making  crossings  or 
of  enjoying  a  common  use. 
§  1247.     The  court  shall  have  power — 

1.  To  regulate  and  determine  the  place  and  manner  of  making  connec- 
tions and  crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth 
subdivision  of  section  twelve  hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  prop- 
erty sought  to  be  condemned,  and  to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different  parties  seeking  con- 
demnation of  the  same  property. 

Legislation  f  1247.     Enacted  March  11,  1872. 
Cltattons.     Cal.  76/412;   124/609,  618. 

Court  or  Jury  to  assess  damages. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  legal  testimony  as 
may  be  offered  by  any  of  the  parties  to  the  proceedings,  and  thereupon 
must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improve- 
ments thereon  pertaining  to  the  realty,  and  of  each  and  every  separate 
estate  or  interest  therein;  if  it  consists  of  different  parcels,  the  vaJue  of 
each  parcel  and  each  estate  or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought 
to  be  condemned,  by  reason  of  its  severance  from  the  portion  sought  to 
be  condemned,  and  the  construction  of  the  improvement  in  the  manner 
proposed  by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and 
each  estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  con- 
struction of  the  improvement  proposed  by  the  plaintiff;  and  if  the  benefit 
shall  be  equal  to  the  damages  assessed  under  subdivision  two,  the  owner 
of  the  parcel  shall  be  allowed  no  compensation  except  the  value  of  the 
portion  taken;  but  if  the  benefit  shall  be  less  than  the  damages  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and  the  remainder 
shall  be  the  only  damages  allowed  in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water  or  the  use  of  water 
belonging  to  riparian  owners,  or  appurtenant  to  any  lands,  how  much  the 
lands  of  the  riparian  owner,  or  the  lands  to  which  the  property  sought  to 
be  condemned  is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diversion 
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of  water  from  its  natural  course,  bj  the  eoustruction  and  maintenanee, 
bj  the  person  or  corporation  in  whose  favor  the  right  of  eminent  domain 
ia  exercised,  of  works  for  the  distribution  and  convenient  delivery  of 
water  upon  said  lands;  and  such  benefit,  if  any,  shall  be  deducted  from 
any  damages  awarded  the  owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost 
of  good  and  sufficient  fences  along  the  line  of  such  railroad,  and  the  cost 
of  cattle-guards  where  fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source 
of  damages  separately. 

LeglsUtlon  §  1248.  1.  Enact«d  Mftreh  11,  1872.  2.  Amended  by  SUU.  1889, 
p.  843,  adding  subd.  4,  and  Bubds.  4  and  5  renumbered  aubde.  6  and  6. 

Cltotlona.  Cal.  56/9;  64/111;  67/64;  68/63;  69/206;  79/551;  88/514;  91/ 
452;  104/27,  28;  134/415;  137/622;  (iubd.  2)  79/550;  (anbd.  3)  79/550; 
(anbd.  4)  64/113;  (subd.  6)  64/112.  App.  1/445;  (subd.  2)  8/18;  (aubd.  0) 
1/181. 

Judgment  of  condemnation:  Post,   1 1258. 

Practice,  etc.:  Ante,  S  1246;  post,  if  125tl,  1257. 

Jnry:  Post,  9  1256. 

Value,  etc.:  Poat,    i  1249. 

The  date  with  respect  to  which  compensation  shall  be  assessed,  and  the 

measure  thereof. 

§1249.  For  the  purpose  of  assessing  compensation  and  damages,  the 
right  thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the  sum- 
mons, and  its  actual  value,  at  that  date,  shall  be  the  measure  of  compen- 
sation for  all  property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken,  but  injuriously  affected,  in  all  cases  where 
such  damages  are  allowed,  as  provided  in  section  twelve  hundred  and 
forty-eight.  If  an  order  be  made  letting  the  plaintiff  into  possession,  as 
provided  in  section  twelve  hundred  and  fifty-four,  the  compensation  and 
damages  awarded  shall  draw  lawful  interest  from  the  date  of  such  order. 
No  improvements  put  upon  the  property,  subsequent  to  the  date  of  the 
service  of  summons,  shall  be  included  in  the  assessment  of  compensation 
or  damages. 

Leglalatlon  §  1249.     Enacted  March  11,  1872. 

Citations.     Cal.   61/91;    68/65;    74/262;    83/568;    124/648,    644,    648. 

New  proceedings  to  cure  defective  title. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceedings  to  acquire 
the  same,  as  in  this  title  prescribed. 

Legislation  §  1260.     Enacted  March  11,  1872. 

Payment  of  damages,  or  deposit  of  bond  therefor. 

§1251.     The  plaintiff  must,  within  thirty  days  after  final  Judgment, 
pay  the  sum  of  money  assessed;  but  may,  at  the  time  of  or  before  pay- 
ment, elect  to  build  the  fences  and  cattle-guards;  and  if  he  so  elect,  shall 
execute  to  i;he  defendant  a  bond,  with  sureties  to  be  approved  by  the 
Code  Cir.  Proo, — 88 
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court  in  double  the  assessed  eost  of  the  same,  to  build  sueh  fences  and 
cattle-shards  within  eighteen  months  from  the  time  the  railroad  is  built 
on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the  eost  of 
such  fences  and  cattle-guard.  In  an  action  on  such  bond  the  plaintiff 
may  recover  reasonable  attorney's  fees. 

LeglilAtlon  §  1251.     Enacted  March  11,  1872. 

Oltotiona.  C»l.  64/112,  118;  65/294;  67/68;  104/27;  129/406.  407,  408; 
188/7;  184/416;  139/182,  188. 

Damages,  to  whom  paid. 

§1252.  Payment  may  be  made  to  the  defendants  entitled  thereto,  or 
the  money  may  be  deposited  in  court  for  the  defendants,  and  be  dis- 
tributed to  those  entitled  thereto.  If  the  money  be  not  so  paid  or  de- 
posited, the  defendants  may  have  execution  as  in  civil  cases;  and  if  the 
money  cannot  be  made  on  execution,  the  court,  upon  a  showing  to  that 
effect,  must  set  aside  and  annul  the  entire  proceedings,  and  restore  pos- 
session of  the  property  to  the  defendant,  if  possession  has  been  taken  by 
the  plaintiff. 

LegisUtlon  f  1252.     Enacted  March  11,  1873. 

OlUtloBS.     Cal.   64/112;    67/68;    78/81.   82;    120/407;    188/7;    189/188. 

Payment.     When  to  Im  made:  Ante,  8  1251;  poet,  |  1254. 

Final  order  of  condemnation,  what  to  contain.    When  filed,  title  Testa. 

§  1263.  When  payments  have  been  made  and  the  bond  given,  if  the 
plaintiff  elects  to  give  one,  as  required  by  the  last  two  sections,  the 
court  must  make  a  final  order  of  condemnation,  which  must  describe  the 
property  condemned  and  the  purposes  of  such  condemnation.  A  copy  of 
the  order  must  be  filed  in  the  office  of  the  recorder  of  the  county,  and 
thereupon  the  property  described  therein  shall  vest  in  the  plaintiff  for 
the  purposes  therein  specified. 

Legialation  91263.  Enacted  March  11,  1872;  baaed  on  Stats.  1861,  pp.  621, 
622.   99  88,  85. 

Cltationa.  Oal.  64/112;  67/62;  78/869;  182/841;  188/7;  184/416;  141/50. 
App.    6/246. 

Putting  plaintiff  in  possession,  pending  conclusion  of  litigation.    Oonnty 

clerk  liable  for  money  deposited. 

§1254.  At  any  time  after  trial  and  judgment  entered  or  pending  an 
appeal  from  the  judgment  to  the  supreme  court,  whenever  the  plaintiff 
shall  have  paid  into  court,  for  the  defendant,  the  full  amount  of  the 
judgment,  and  such  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  and  costs  that  may  be  recovered  in 
said  proceeding,  as  well  as  all  damages  that  may  be  sustained  by  the 
defendant,  if,  for  any  cause,  the  property  shall  not  be  finally  taken  for 
public  use,  the  superior  court  in  which  the  proceeding  was  tried  may, 
upon  notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if  already 
in  possession,  to  continue  therein,  and  if  not,  then  to  take  possession  of 
and  use  the  property  during  the  pendency  of  and  until  the  final  conclu- 
sion of  the  litigation,  and  may,  if  necessary,  stay  all  actions  and  proceed- 
ings against  the  plaintiff  on  account   thereof.     The  defendant,  who   is 
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entitled  to  the  money  paid  into  court  for  him  upon  any  judgment,  shall 
be  entitled  to  ^mand  and  receive  the  same  at  any  time  thereafter  upon 
obtaining  an  order  therefor  from  the  court.  It  shall  be  the  duty  of  the 
court,  or  a  judge  thereof,  upon  application  being  made  by  such  defend- 
ant^ to  order  and  direct  that  the  money  so  paid  into  court  for  him  be 
delivered  to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or  upon 
his  filing  a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the 
action  or  proceeding,  except  as  to  the  amount  of  damages  that  he  may 
be  entitled  to  in  the  event  that  a  new  trial  shall  be  granted.  A  payment 
to  a  defendant,  as  aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  excepting  his  claim  for 
greater  compensation.  In  ascertaining  the  amount  to  be  paid  into  court, 
the  court  shall  take  care  that  the  same  be  sufficient  and  adequate.  The 
payment  of  the  money  into  court,  as  hereinbefore  provided  for,  shall  not 
discharge  the  plaintiff  from  liability  to  keep  the  said  fund  full  and 
without  diminution;  but  such  money  shall  be  and  remain,  as  to  all  acci- 
dents, defalcations,  or  other  contingencies  (as  between  the  parties  to  the 
proceedings),  at  the  risk  of  the  plaintiff,  and  shall  so  remain  until  the 
amount  of  the  compensation  or  damages  is  finally  settled  by  judicial 
determination,  and  until  the  court  awards  the  money,  or  such  part  thereof 
as  shall  be  determined  upon,  to  the  defendant,  and  until  he  is  authorized 
or  required  by  rule  of  court  to  take  it.  If,  for  any  reason,  the  money 
shall  at  any  time  be  lost,  or  otherwise  abstracted  or  withdrawn,  through 
no  fault  of  the  defendant,  the  court  shall  require  the  plaintiff  to  make 
and  keep  the  sum  good  at  all  times  until  the  litigation  is  finally  brought 
to  an  end,  and  until  paid  over  or  made  payable  to  the  defendant  by  order 
of  court,  as  above  provided,  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and  shall  be  liable  to 
the  plaintiff  upon  his  official  bond  for  the  same,  or  any  part  thereof,  in 
case  it  be  for  any  reason  lost  or  otherwise  abstracted  or  withdrawn.  The 
court  may  order  the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  receive  all  such 
moneys,  duly  receipt  for,  and  to  safely  keep  the  same  in  a  special  fund, 
to  be  entered  on  his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his  official  bond. 
The  state  treasurer  shall  pay  out  such  money  so  deposited  in  such  man- 
ner and  at  such  times  as  the  court  or  a  judge  thereof  may,  by  order  or 
decree,  direct.  In  all  cases  where  a  new  trial  has  been  granted  upon  the 
application  of  the  defendant,  and  he  has  failed  upon  such  trial  to  obtain 
greater  compensation  than  was  allowed  him  upon  the  first  trial,  the  costs 
of  such  new  trial  shall  be  taxed  against  him. 

Legislation  91264.  1.  Enacted  March  11,  1872,  and  read:  "At  any  tim« 
after  service  of  ■ummoni,  the  court  may  authorize  the  plaintiff,  if  already  in 
posiession,  to  continue  therein,  and  if  not,  then  to  take  possession  of  and  uae 
the  property  during  the  pendency  and  until  the  final  conclusion  of  such  pro- 
ceedings, and  may  stay  all  actions  and  proceedings  against  the  plaintiif  on 
aeeonnt  thereof;  but  the  plaintiif  must  give  security,  to  he  approved  by  suoh 
court  or  judge,  to  pay  as  well  the  compensation  in  that  behalf,  when  ascer- 
tained, as  all  damages  which  may  be   sustained  by   the  defendant,  if  for  any 
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«aaie  the  property  shall  not  be  finally  taken  for  publio  nie.*'  9.  Amended  by 
Code  Amdti.  1877-78,  p.  108,  to  read:  "At  any  time  after  trial  by  jury  and 
Judgment  entered  upon  their  Terdict,  or  pending  an  appeinl  from  the  judg- 
ment to  the  supreme  court,  whenever  the  plaintiff  shall  have  paid  into  court,  for 
the  defendant,  the  full  amount  of  the  judgment,  and  such  further  sum  as  may 
be  required  by  the  court,  or  judge  thereof  at  chambers,  as  a  fund  to  pay  any 
further  damages  and  costs  that  may  be  recovered  in  said  action,  as  well  as  all 
damages  that  may  be  sustained  by  the  defendant,  if,  for  any  cause,  the  property 
■hall  not  be  finally  taken  for  public  use.  The  district  court  in  which  the  action 
was  tried,  or  the  judge  thereof  at  chambers,  may,  upon  notice  of  not  less  than 
ten  days,  authorize  the  plaintiff,  if  already  in  possession,  to  continue  therein, 
and  if  not,  then  to  take  possession  of  and  use  the  property  during  the  pendency 
of  and  until  the  final  conclusion  of  the  litigation,  and  may,  if  necessary,  stay  all 
actions  and  proceedings  against  the  plaintiff  on  account  thereof.  The  defendant, 
who  is  entitled  to  the  money  paid  into  court  for  him  upon  any  judgment,  shall 
be  entitled  to  demand  and  receive  the  same  at  any  time  thereafter,  upon  obtain- 
ing  an  order  therefor  of  the  court,  or  judge  thereof  at  chambers.  It  shall  be  the 
duty  of  the  court  or  judge,  upon  application  being  made  by  such  defendant,  to 
order  and  direct  that  the  money,  so  paid  into  court  for  him,  be  delivered  to  him 
upon  his  filing  a  satisfaction  for  the  judgment,  or  upon  filing  a  receipt  therefor, 
and  an  abandonment  of  all  defenses  to  the  action,  except  as  to  the  amount  of 
damages  that  he  may  be  entitled  to  in  the  event  that  a  new  trial  shall  be  granted. 
A  payment  to  a  defendant,  as  aforesaid,  shall  be  held  to  be  an  abandonment,  by 
such  defendant,  of  all  defenses  interposed  by  him,  excepting  his  claim  for  fur- 
ther compensation.  In  ascertaining  the  amount  to  be  paid  into  court,  the  eourt, 
or  judge  thereof  at  chambers,  shall  take  care  that  the  same  be  sufficient  and 
adequate.  The  payment  of  the  money  into  court,  as  hereinbefore  provided  for, 
shall  not  discharge  the  plaintiff  from  liability  to  keep  the  said  fund  full  and 
without  diminution;  but  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or  other  contingencies  (as  between  the  parties  to  the  proceedings), 
at  the  risk  of  the  plaintiff,  and  shall  so  remain  until  the  amount  of  the  com- 
pensation or  damages  is  finally  settled  by  judicial  determination,  and  until  the 
court  awards  the  money,  or  such  part  thereof  as  shall  be  determined  upon,  to 
the  defendant,  and  until  he  is  authorized  or  required  by  rule  of  court  to  take  it. 
If,  for  any  reason,  the  money  shall  at  any  time  be  lost,  or  otherwise  abstracted, 
or  withdrawn,  through  no  fault  of  the  defendant,  the  court  shall  require  the 
plaintiff  to  make  and  keep  the  sam  good  at  all  times  until  the  litigation  is  finally 
brought  to  an  end,  and  until  paid  over  or  made  payable  to  the  defendant  by 
order  of  court,  as  above  provided.  The  court,  or  the  judge  thereof  at  chambers, 
■hall  order  the  money  to  be  deposited  in  the  state  treasury,  and  it  shall  be  the 
duty  of  the  state  treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on  his  books  as  a  eon- 
demnation  fund  for  such  purpose,  and  for  such  duty  he  shall  be  liable  to  the  state 
upon  his  official  bond.  The  state  treasurer  shall  pay  out  such  money,  so  depos- 
ited, in  such  manner  and  at  such  times  as  the  court,  or  judge  thereof  at  cham- 
bers, may,  by  order  or  decree,  direct."  8.  Amended  by  Code  Amdts.  1880, 
p.  119,  the  section  then  being  the  same  as  the  amendment  of  1908,  except  that 
in  the  sentence  beginning  "The  court  may  order,"  it  had  the  words  "and  safely 
keep,"  instead  of  the  split  infinitive,  "and  to  safely  keep."  4.  Amended  by 
Btats.  1897,  p.  186,  <1)  preceding  the  sentence  of  the  amendment  of  1908. 
beginning  "It  shall  be  the  duty  of  the  court,"  the  section  was  amended  to  read, 
"At  any  time  after  the  filing  of  the  complaint,  and  the  issuance  and  serrioe  of 
the  summons  thereon,  the  court  may,  upon  notice  to  the  defendant  by  said 
oourt,  by  an  order  in  that  behalf  made,  authorise  the  plaintiff,  if  already  in 
possession,  to  continue  in  the  possession  and  use,  and  if  not  In  possession,  to 
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take  potieision  of  and  qm  tho  land  and  premites  sought  to  be  eondomned,  dnring 
the  pendency  and  until  the  final  concluiion  of  the  proceeding!  brought  to  con- 
demn the  same,  and  may  stay  all  actions  and  proceedings  against  such  plaintiff 
on  account  thereof;  provided,  however,  that  in  and  by  said  order  said  plaintiff 
shall  be  ordered  to  pay,  and  thereafter  and  before  the  taking  of  such  possession, 
or  of  the  further  continuance  in  possession  of  any  such  land  and  premises,  pay 
a  auflleient  sum  of  money  into  court,  or  give  security  for  the  payment  thereof, 
to  be  approved  by  the  judge  of  such  court,  to  compensate  said  defendant  for  all 
,  damages  which  may  be  sustained  by  said  defendant  by  reason  of  such  proceed- 
ings, or  of  any  such  condemnation;  provided,  the  condemnation  shall  be  finally 
had  of  the  said  land  and  premises,  together  with  all  damages  which  may  be 
sustained  by  the  said  defendant,  if  the  said  proceedings  for  said  condemnation 
shall  finally  fail;  or  if  for  any  cause  the  said  land  and  premises  shall  not  be 
taken  for  the  public  use  for  which  the  same  is  sought  to  be  condemned,  and 
upon  the  deposit  of  the  said  money,  or  upon  the  giving  of  such  security,  as 
ordered  by  the  court,  the  said  plaintiff,  by  the  said  order  of  the  said  eourt, 
shall  be  let  into  the  possession  and  use  of  said  land  and  premises  sought  to  be 
eondenmed,  or  be  continued  in  the  possession  and  use  thereof,  in  the  same 
manner  and  to  the  same  effect  as  the  said  plaintiff  would  be  entitled  after  the 
trial  of  such  proceedings  and  the  entry  of  final  judgment  therein,  except  that 
the  right  of  said  plaintiff  to  retain  such  possession  and  to  use  said  land  and 
premises  shall  be  determined  by  said  final  judgment,  and  in  ease  of  a  refusal 
of  the  defendant,  upon  the  order  of  said  court,  to  allow  the  said  plaintiff  to 
enter  into  the  possession  and  use  of  said  land  and  premises,  or  any  part  thereof, 
the  said  court,  upon  application  of  said  plaintiff,  shall  issue  a  writ  of  assistance 
of  the  same  force  and  effect  as  writs  of  assistance  are  issued  in  other  cases 
in  which  writs  of  assistance  are  issuable,  which  said  writ  shall  be  executed  by 
the  sheriff  of  the  county  wherein  the  said  land  and  premises  may  be  situated, 
without  delay.  The  defendant  who  is  entitled  to  the  said  money  paid  into 
eourt  as  aforesaid,  or  upon  any  judgment  in  such  proceedings,  shall  be  entitled 
to  demand  and  receive  the  same  at  any  time  thereafter  upon  obtaining  an  order 
therefor  from  the  court**;  (2)  in  sentence  beginning  "It  shall  be  the  duty  of 
the  court,"  (a)  adding,  after  these  words,  "or  a  judge  thereof,*'  and  (b)  before 
"receipt  therefor,"  changing  "filing  his"  to  "his  filing  a'*;  (8)  in  sentence 
beginning  "A  payment  to,"  omitting,  after  these  words,  the  article  "a";  (4) 
in  sentence  beginning  "The  payment,"  changing  "order"  to  "rule"  before  "of 
eourt  to  take  it";  (5)  in  sentence  beginning  "The  court,"  (a)  omitting,  after 
these  words,  "however,**  and  (b)  changing,  after  "entered,"  the  word  "upon" 
to  "on";  (6)  in  sentence  beginning  "The  state,"  adding  (a)  "or  a  judge  thereof* 
after  "court,"  and  <b)  "or  decree'*  after  "order.**  6.  Amended  by  Stats.  1903, 
p.  109,  being  a  re-enactment  of  the  amendment  of  1880,  with  a  single  excep- 
tion, q.v.,  supra. 

Citationa.  Cal.  47/70,  619,  620,  528;  49/241;  68/211;  66/376;  77/29;  78/ 
81,  444,  448;  88/567;  95/221,  228;  108/235;  104/22,  24;  183/582;  187/575, 
676,  578;  188/544;  141/48;  161/273,  274,  275.  277.     App.  1/181. 

Interest:  Ante,  i  1249. 

Costs  may  be  allowed.    Dlstributioii  thereof. 

§  1265.  Costs  maj  be  allowed  or  not,  and  if  allowed,  maj  be  appor- 
tioned between  the  parties  on  the  same  or  adverse  sides,  in  the  discretion 
of  the  court. 

Legislation  1 1265.  1.  Enacted  March  11,  1872.  3.  Amendment  by  Stats. 
1901,  p.  196;  unconstitutional:   See  note,  {5,  ante. 

OitaUons.     Oal.  88/67,  68;   98/262;    104/22,  28;   126/106;   188/7;   189/186. 
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Bules  of  practice. 

§1256.  Except  as  otherwise  provided  in  this  title,  the  provisions  of 
part  two  of  this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  title. 

Leglilatlon  §  1266.     Enacted  March  11,  1872. 

OiUtionB.     Cal.    60/506;    67/62;    74/265;    184/877;    138/582. 

ProTliions  of  Part  II:  Ante,  f  I  807  et  leq. 

New  trials  and  appeals.    Improvements  may  continae. 

§  1257.  The  provisions  of  part  two  of  this  code,  relative  to  new  trials 
and  appeals,  except  in  so  far  as  thej  are  inconsistent  with  the  provisions 
of  this  title,  apply  to  the  proceedings  mentioned  in  this  title;  provided, 
that  upon  the  payment  of  the  sum  of  money  assessed,  and  upon  the  execu- 
tion of  the  bond  to  build  the  fences  and  cattle-guards,  as  provided  in 
section  twelve  hundred  and  fifty-one,  the  plaintiff  shall  be  entitled  to 
enter  into,  improve,  and  hold  possession  of  the  property  sought  to  be 
condemned  (if  not  already  in  possession)  as  provided  in  section  twelve 
hundred  and  fifty-four,  and  devote  the  same  to  the  public  use  in  ques- 
tion; and  no  motion  for  new  trial  or  appeal  shall,  after  such  payment 
and  filing  of  such  bond  as  aforesaid,  in  any  manner  retard  the  contem- 
plated improvement.  Any  money  which  shall'  have  been  deposited,  as 
provided  in  section  twelve  hundred  and  fifty-four,  may  be  applied  to  the 
payment  of  the  money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff. 

Legislation  §  1257.  1.  Enacted  March  11,  1872,  and  then  contained  only 
the  matter  preceding  the  proviso.  2.  Amended  by  Code  Amdta.  1877-78,  p.  100, 
adding  all  the  matter  beginning  with  the  word  "provided,"  the  section  then 
reading  at  amended  in  1903,  except  for  an  error  in  the  omission  of  the  final 
parenthesis  after   "possession."     8.  Amended  by  Stats.   1807,  p.   188,   and  then 

(1)  did  not  have  the  marks  of  parentheses  before  "if"  and  after  "possession," 

(2)  had,  after  this  word  "possession,"  the  words  "or  shall  have  been  let  into 
the  possession  and  use  thereof,"  and  (3)  had  the  article  "a"  before  "new 
trial."  4.  Amendment  by  Stats.  1901,  p.  195;  unconstitutional:  See  note,  S  5, 
ante.  5.  Amended  by  Stats.  1903,  p.  110,  being  a  re-enactment  of  the  amend- 
ment  of    1877-78;    q.v.,    supra. 

CiUUons.     Cal.   59/00;    104/27. 

When  title  takes  effect,  and  constrnctlon  of, 

§  1258.  With  relation  to  the  acts  passed  at  the  present  session  of  the 
legislature,  this  title  must  be  construed  in  the  same  manner  as  if  this 
code  had  been  passed  on  the  last  day  of  this  session,  and  from  and  after 
the  time  this  code  takes  effect,  all  laws  of  this  state  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished,  and  all  proceed- 
ings had  in  the  exercise  of  the  power  of  eminent  domain  must  conform 
to  the  provisions  of  this  title. 

Legislation  1 1258.     Enacted  March  11,   1872. 

When  title  takes  effect. 

§1259.  Title  seven  of  part  three  of  the  Code  of  Civil  Procedure  of 
the  state  of  California  (this  title)  shall  be  in  force  and  effect  from  and 
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after  tbe  fourth  day  of  April,  one  thousand  eight  hundred  and  Beventj- 
two. 

LegiBlation  f  1269.     Added  by  nnpubliihed  act  of  April  1,  1872. 

Oonstractlon. 

§  1260.  From  and  after  the  time  this  title  takes  effect,  it  must  be  eon- 
strued  in  the  same  manner  as  it  would  be  were  sections  four  and  seyen- 
teen  of  this  code  in  force  and  effect. 

LegisUtloB  §  1260.     Added  by  nnpabliehed  act  of  April  1,  1872. 

Pending  proceedings  not  affected. 

§  1261.  No  proceeding  to  enforce  the  right  of  eminent  domain  eom- 
meneed  before  this  title  takes  effect,  is  affected  by  the  provisions  of  this 
title. 

Legislation  « 1261.     Added  by  unpublished  act  of  April  1.  1872. 

Bules  of  practice. 

§  1262.  Until  the  first  day  of  January,  one  thousand  eight  hundred  and 
seventy-three,  at  twelve  o'clock  noon,  the  provisions  of  sections  twelve 
hundred  and  fifty-six  and  twelve  hundred  and  fifty-seven  of  this  title  are 
suspended,  and  until  then,  except  as  otherwise  provided  in  this  title,  the 
rules  of  pleading  and  practice  in  civil  actions  now  in  force  in  this  state 
are  applicable  to  the  proceedings  mentioned  in  this  title,  and  constitute 
the  rules  of  pleading  and  practice  therein. 

Leglilation  f  1262.     Added  by  unpublished  act  of  April  1,  1873. 

SzceptloiiB. 

§  1263.  Nothing  in  this  code  must  be  construed  to  abrogate  or  repeal 
any  statute  providing  for  the  taking  of  property  in  any  city  or  town  for 
street  purposes. 

LeglilaUon  §1268.     Added  by  unpublished  act  of  April  1,  1872. 
CUUtions.     Cal.  66/606;  70/161;  87/281;  01/247,  248. 

ActionB  in  eminent  domain  to  have  preference. 

§1264.  In  all  actions  brought  under  the  provisions  of  this  title,  to 
enforce  the  right  of  eminent  domain,  all  courts  wherein  such  actions  are 
or  may  hereafter  be  pending,  shall  give  such  actions  preference  over  all 
other  civil  actions  therein,  in  the  matter  of  setting  the  same  for  hearing 
01  trial,  and  in  hearing  the  same,  to  the  end  that  all  such  actions  shall 
be  quickly  heard  and  determined. 

ZieglBlatioa  •  1264.     Added  by  Stata.  1008.  o.  16ft. 


I 

J 
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TITLE  VIII. 
Escheated  Estates. 

I  1260.  Manner  of  eommeneins  proceedings  relative  to  escheated  estates. 

fi  1270.  Receivers  of  rents  and  profits  may  be  appointed. 

I  1271.  Appearance,  pleadings,  and  judgment. 

i  1272.  Proceedings  after  judgment  by  persons  claiming  escheated  estates. 

Legislation  Title  VIII.  1.  Enacted  March  11,  1872.  2.  Repealed  and  a  b«w 
title  substituted  by  Stats.  1907,  p.  315,  by  "An  Act  to  repeal  Title  YIII  of 
Part  III  of  the  Code  of  Olril  Procedure  and  each  and  every  section  of  said 
Title  VIII«  and  to  substitute  a  new  Title  YIII  to  take  the  place  thereof  in  said 
code,  relating  to  escheated  estates."  See  post,  Legislation  §  1269,  S  1270, 
i  1271,   I  1272,  for  the  legislative  amendments. 

Manner  of  commencing  proceedings  relative  to  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that  any  estate  has 
escheated  to  this  state,  he  must  file  an  information,  in  behalf  of  the 
state,  in  the  superior  court  of  the  county  in  which  said  estate,  or  any 
part  thereof,  is  situate,  setting  forth  a  description  of  the  estate,  the  name 
of  the  person  last  possessed  thereof,  and  the  person  claiming  the  estate, 
if  known,  and  the  facts  and  circumstances  in  consequence  of  which  the 
estate  is  claimed  to  have  escheated,  with  an  allegation  that,  by  reason 
thereof,  the  state  of  California  has  right  by  law  to  such  estate.  Upon 
such  information,  a  summons  must  issue  to  said  claimant  and  possessor, 
requiring  them  to  appear  and  answer  the  information  within  the  time 
allowed  by  law  in  civil  actions;  and  the  court  must  make  an  order  setting 
forth  briefly  the  contents  of  the  information,  and  requiring  all  persons 
interested  in  the  estate  to  appear  and  show  cause,  if  any  they  have,  within 
forty  days  from  the  date  of  the  order,  why  such  estate  should  not  vest 
in  this  state;  which  order  must,  prior  to  the  expiration  of  such  time,  be 
published  for  at  least  one  month,  in  a  newspaper  published  in  the  county, 
if  one  is  published  therein,  and  in  case  no  newspaper  is  published  in  the 
county,  in  some  other  newspaper  in  this  state. 

Legislation  6  1269.  1.  Enacted  March  11,  1872;  based  on  Stats.  1852,  p.  108. 
2.  Amended  by  Code  Amdts.  1880,  p.  110,  (1)  substituting  "superior  court  of 
the  county"  for  "district  court  of  the  judicial  district,"  (2)  inserting  "for" 
before  "at  least  one  month,"  and  (8)  substituting  "county"  for  "district"  after 
"published  in  the."  8.  Amendment  by  Stats.  1901,  p.  195;  unconstitutional:  Sea 
note,  I  5,  ante.  4.  Amended  by  Stats.  1907,  p.  815,  (1)  in  first  line,  omitting 
"real"  before  "estate,"  (2)  substituting  (a)  "said"  for  "such"  after  "in 
which,"  (b)  "situate"  for  "situated,"  (c)  "possessed  thereof,  and  the  person 
claiming  the  estate"  for  "seised,  the  name  of  the  occupant  and  person  claiming 
such  estate,"  (d)  "said  claimant  and  possessor"  for  "such  person,"  (e)  "them" 
for  "him"  after  "requiring,"  and  (f)  "such  estate"  for  "the  same,"  (8)  inaert- 
ing  "prior  to  the  expiration  of  such  time,"  (4)  omitting  "from  the  date  thereof 
after  "at  least  one  month,"  and  (5)  substituting  "is"  for  "be"  before  '*pub< 
lished  therein";  the  code  commissioner  saying,  "The  desirability  of  these  ehangM 
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are  [is]  manif^t.  They  reqaire  the  snmmonB,  when  an  estate  it  elaimed  to 
have  escheated,  to  be  directed  to  the  claimant  and  to  the  ocoup«nt,  and  make 
the  publication  sufficient  if  for  one  month  prior  to  the  hearing." 

Citations.  Oal.  65/595;  67/881,  885;  148/140,  141,  197,  198,  201.  202,  205, 
a06,  207;    148/57;    149/209,   210,   211. 

Property.    When  eseheatfl:  Pol.  Code,  S  41. 

Duty  of  attomey-general:  Pol.  Code,   §  474. 

Unclaimed  realty  of  non-resident  aliens  escheats  to  state:  Civ.  Code,  S  672. 

Moneys  collected  by  public  administrator,  escheat  of:  See  post,  S  1737. 

Proceedings  where  non-resident  alien  fails  to  claim  succession:  See  Civ.  Code, 
S9  1405-140-7. 

Money  deposited  with  treasurer  to  pay  decedent's  claim:  See  post,  8  1514. 

BecelTers  of  rents  and  profits  may  be  appointed. 

§  1270.  The  court,  upon  the  information  being  filed,  and  upon  applica- 
tion of  the  attorney-general,  either  before  or  after  answer,  upon  notice 
to  the  party  claiming  the  estate,  if  known,  may  upon  sufficient  cause 
therefor  being  shown,  appoint  a  receiver  to  take  charge  of  such  estate, 
or  any  part  thereof,  or  to  receive  the  rents,  income  and  profits  of  the 
same  until  the  title  of  such  estate  is  finally  settled. 

Legislation  f  1270.  1.  Enacted  March  11,  1872;  based  on  Stats.  1855, 
p.  222.  2.  Amendment  by  Stats.  1901,  p.  106;  unconstitutional:  See  note,  9  5, 
ante.  3.  Amended  by  Stats.  1907,  p.  816,  (1)  substituting  (a)  "the"  for 
*'such"  before  "estate,"  (b)  "of  such  estate,  or  any  part  thereof,  or  to"  for 
"and";  (2)  inserting  "income"  after  "rents,"  (3)  substituting  "of  for  "to"  after 
"title,"  and  (4)  omitting  "real"  before  "estate"  in  last  line;  the  code  com- 
missioner saying,  "The  words  'of  such  estate  or  any  part  thereof,'  after  the 
word  'charge,'  are  added,  it  being  evident  that  if  a  receiver  is  to  take  charge 
the  relief  should  be  complete  and  he  should  not  be  confined  simply  to  the  right 
to  receive  rents." 

Citations.     Cal.  148/140,  141,  197,  108,  201,  202,  205,  206,  207. 

Appointment  of  receiver:   See  generally,  ante,  SS  564-569. 

Appearance,  pleadings,  and  judgment. 

§1271.  All  persons  named  in  the  information  may  appear  and  answer, 
and  traverse  or  deny  the  facts  stated  therein  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an  interest  in  such 
estate  may  appear  and  be  made  a  defendant,  by  motion  for  that  purpose 
in  open  court  within  the  time  allowed  for  answering,  and  if  no  such  per- 
son appears  and  answers  within  the  time,  then  judgment  must  be  ren- 
dered that  the  state  is  the  owner  of  the  property  in  such  information 
claimed.  But  if  any  person  appears  and  denies  the  title  set  up  by  the 
state,  or  traverses  any  material  fact  set  forth  in  the  information,  the 
issue  of  fact  must  be  tried  as  issues  of  fact  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts  found  or  admitted 
that  the  state  has  good  title  to  the  property  in  the  information  men- 
tioned, or  any  part  thereof,  judgment  must  be  rendered  that  the  state 
is  the  owner  and  entitled  to  the  possession  thereof,  and  that  it  recover 
costs  of  suit  against  the  defendants  who  have  appeared  and  answered. 
In  any  judgment  rendered,  or  that  has  heretofore  been  rendered  by  any 
court,  escheating  property  to  the  state,  on  motion  of  the  attorney-general, 
the  court  must  make  an  order  that  such  property,  unless  it  consists  of 
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monej,  be  sold  by  the  sheriff  of  the  county  where  it  is  situate,  at  public 
sale,  for  gold  coin,  after  giving  notice  of  the  time  and  place  of  sale, 
as  may  be  prescribed  by  the  court  in  such  order;  that  the  sheriff,  within 
five  days  after  such  sale,  make  a  report  thereof  to  the  court,  and  upon 
the  hearing  of  such  report,  the  court  may  examine  the  report  and  wit- 
nesses in  relation  thereto,  and  if  the  proceedings  were  unfair,  or  if  the 
sum  bid  disproportionate  to  the  value,  or  if  it  appears  that  a  sum  exceed- 
ing said  bid,  exclusive  of  the  expense  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale,  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  conducted  as  if  no 
previous  sale  had  taken  place.  If  an  offer  greater  in  amount  than  that 
named  in  the  report  is  made  to  the  court  in  writing,  by  a  responsible 
person,  the  court  may,  in  its  discretion,  accept  such  offer  and  confirm  the 
sale  to  such  person,  or  order  a  new  sale.  If  it  appears  to  the  court  that 
the  sale  was  legally  made,  and  fairly  conducted,  and  that  the  sum  bid 
is  not  disproportionate  to  the  value  of  the  property  sold,  and  that  a  sum 
exceeding  such  bid,  exclusive  of  the  expense  of  a  new  sale,  cannot  be 
obtained,  or  if  the  increased  bid  above  mentioned  is  made  and  accepted 
by  the  court,  the  court  must  make  an  order  confirming  the  sale,  and 
directing  the  sheriff,  in  the  name  of  the  state,  to  execute  to  the  pur- 
chaser or  purchasers  a  conveyance  of  said  property  sold;  and  said  con- 
veyance vests  in  the  purchaser  or  purchasers  all  the  right  and  title  of 
the  state  therein,  and  the  sheriff  must,  out  of  the  proceeds  of  such  sale, 
pay  the  cost  of  said  proceedings  incurred  on  behalf  of  the  state,  includ- 
ing the  expenses  of  making  such  sale,  and  also  an  attorney's  fee,  if 
additional  counsel  was  employed  in  said  proceedings,  to  be  fixed  by  the 
court,  not  exceeding  ten  per  cent  on  the  amount  of  such  sale,  and  the 
residue  thereof  must  be  paid  by  said  sheriff  into  the  state  treasury. 

Legislation  •  1271.  1.  Enacted  March  11,  1872  (based  on  Stata.  1852, 
p.  108),  and  then  read:  "All  persons  named  in  the  information  may  appear 
and  answer,  and  may  trayerse  or  deny  the  facts  stated  in  the  information,  the 
title  of  the  state  to  lands  and  tenements  therein  mentioned,  at  any  time  befora 
the  time  for  answering  expires;  and  any  other  person  claiming  an  interest  in 
such  estate  may  appear  and  be  made  a  defendant,  and  by  motion  for  that  pur- 
pose, in  open  conrt,  within  the  time  allowed  for  answering;  and  if  no  person 
appears  and  answers  within  the  time,  then  judgment  must  be  rendered  that  the 
state  be  seised  of  the  lands  and  tenements  in  such  information  claimed.  But  if 
any  person  appear  and  deny  the  title  set  up  by  the  state,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact  must  be  tried  »• 
issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues  are  tried,  it 
app'ears  from  the  facts  found  or  admitted,  that  the  state  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any  part  thereof,  judgment 
must  be  rendered  that  the  state  be  seised  thereof,  and  recover  costs  of  suit 
against  the  defendants";  this  being  the  end  of  the  original  code  section.  2. 
Amended  by  Stats.  1881,  p.  11,  (1)  changing  (sic)  "fact"  to  "facts,**  befon 
"are  tried,"  in  last  line,  and  (2)  adding  at  end  of  the  section  as  enacted  in 
1872,  "In  any  judgment  rendered,  or  that  has  heretofore  been  rendered  by  a&y 
court  of  competent  jurisdiction,  escheating  real  property  to  the  state,  on  motion 
of  the  attorney-general,  the  court  shall  make  an  order  that  said  real  property  b« 
sold  by  the  sherifT  of  the  county  whpre  the  same  is  situate,  at  public  aale.  for 
gold   coin,    after   giving   such   notice   of    the    time   and   place   of  sale   as   may   b« 
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yreteribed  hj  the  eotirt  la  the  said  order;  that  the  sheriff  shall,  within  flT« 
days  after  svch  sale,  make  a  report  thereof  to  the  court,  and  upon  the  hearing 
said  repiort,  the  court  may  examine  the  said  report,  and  witnesses  in  relation  to 
the  aame,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportionate 
to  the  Talue,  and  if  it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
eent,  exclusive  of  the  expense  of  a  new  sale,  may  be  obtained,  the  court  may 
Tacate  the  sale,  and  direct  another  sale  to  be  had,  of  which  notice  must  be 
fiven,  and  the  sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent  more  in  amount  than  that  named  in  the 
report,  be  made  to  the  court  in  writing  by  a  responsible  person,  the  court  may, 
in  ita  discretion,  accept  such  offer,  and  confirm  the  sale  to  such  person,  or  order 
m  new  sale.  If  it  appears  to  the  court  that  the  sale  was  legally  made,  and  fairly 
oonducted,  and  that  the  sum  bid  is  not  disproportionate  to  the  ralue  of  the 
property  sold,  and  that  a  greater  sum  than  ten  per  cent,  exclusive  of  the  expense 
of  a  new  sale,  cannot  be  obtained,  or  if  the  increased  bid  above  mentioned  be 
made  and  accepted  by  the  court,  the  court  must  mske  an  order  confirming  the 
sale,  and  directing  the  sheriff  in  the  name  of  the  state,  to  execute  to  i/urchaser, 
or  purchasers  a  conveyance  of  said  property  sold;  and  said  conveyance  shall  vest 
in  the  purchaser,  or  purchasers  all  the  right  and  title  of  the  state  therein,  and 
the  sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said  proceed- 
ings incurred  on  behalf  of  the  state,  including  the  expenses  of  making  such 
sale,  and  also  an  attorney's  fee,  if  additional  counsel  wss  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten  per  cent  on  the  amount 
of  such  sale,  and  the  residue  thereof  shall  be  paid  by  said  sheriff  into  the  state 
treasury/'  8.  Amendment  by  Stats.  1901,  p.  196;  unconstitutional:  See  note, 
f  5,  ante.  4.  Amended  by  Stats.  1907,  p.  816;  the  code  commissioner  saying, 
in  his  note  to  the  amendments,  ".  .  .  The  words  'who  have  appeared  and 
answered'  are  inserted  after  the  word  'defendants,'  in  order  to  compel  the  dis- 
missal of  such  defendants  as  have  not  appeared  and  answered.  The  words 
'property,  unless  it  consists  of  money,'  are  substituted  for  the  words  'real  prop- 
erty,' in  order  to  include  all  kinds  of  property,  real,  personal,  and  mixed,  except 
money.  The  word  'or'  is  substituted  for  the  word  'and,'  to  correct  an  evident 
mistake.  The  words  'of  ten  per  cent,'  after  the  word  'offer,'  are  stricken  out, 
thna  reopening  the  bidding  and  preventing  the  necessary  escheating  to  the  state 
if  any  amount  in  excess  is  bid." 

ClUtlonB.     Cal.  148/58;   149/210,  212. 

Proceedingf.  Appearance:  Ante,  |  1014.  Answer:  Ante,  9  437.  Judgment: 
Ante,  11  586,  664.  Trial:  Ante,  8S  600-645.  Isine  of  fact:  Ante,  IS  590,  592. 
Oofts:   Ante,    (§1021  eC  seq. 

Proceedings  after  Judgment  by  persons  claiming  escheated  estates. 

§  1272.  Within  twenty  years  after  judgment  in  any  proceeding  had 
under  this  title,  a  person  not  a  party  or  privy  to  such  proceeding  may 
file  a  petition  in  the  superior  court  of  the  county  of  Sacramento,  show- 
ing his  claim  or  right  to  the  property,  or  the  proceeds  thereof.  A  copy 
of  such  petition  must  be  served  on  the  attorney-general  at  least  twenty 
days  before  the  hearing  of  the  petition,  who  must  answer  the  same;  and 
the  court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  is  determined  that  such  person  is  entitled  to  the  property,  or 
the  proceeds  thereof,  it  must  order  the  property,  if  it  has  not  been  sold, 
to  be  delivered  to  him,  or  if  it  has  been  sold  and  the  proceeds  paid  into 
the  state  treasury,  then  it  must  order  the  controller  to  draw  his  warrant 
on  the  treasury  for  the  payment  of  the  same,  but  without  interest  or 
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cost  to  the  state,  a  copy  of  which  order,  under  the  seal  of  the  court,  shall 
be  a  sufficient  voucher  for  drawing  such  warrant.  All  persons  who  fail 
to  appear  and  file  their  petitions  within  the  time  limited  are  forever 
barred;  saving,  however,  to  infants,  and  persons  of  unsound  mind,  the 
right  to  appear  and  file  their  petitions  at  any  time  within  the  time  lim- 
ited, or  within  five  years  after  their  respective  disabilities  cease. 

Legislation  f  1272.  1.  Enacted  March  11,  1873  (based  on  Stata.  1869-70. 
p.  72),  and  then  had  (1)  in  first  sentence,  "district"  instead  of  "superior" 
before  "oonrt";  (2)  in  sentence  beginning  "A  copy,"  the  word  "be**  instead  of 
"is"  before  "determined":  (8)  in  sentence  beginning  "All  persona,"  aftar 
"infants,"  the  words  "married  women,  and  persons  of  unsound  mind,  or  persons 
beyond  the  limits  of  the  United  States,  the  right  to  appear  and  file  their 
petitions  at  any  time  within  flye  years  after  their  respectiTo  disabilities  cease." 
2.  Amended  by  Oode  Amdts.  1880,  p.  110,  (1)  substituting  "superior"  for 
"district,"  and  (2)  adding  "the  time  limited,  or"  before  "five  years."  in  last 
sentence.  8.  Amendment  by  Stats.  1901,  p.  197;  unconstitutional:  See  note, 
I  5,  ante.     4.  Amended  by  Stats.  1907,  p.  317. 

CitaUons.  Oal.  65/696;  67/881.  888,  886;  70/157;  148/140,  141,  197,  198, 
901,  202,  205,  306,  307;  148/58;   149/210,  218. 
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TITLE  IX. 
Change  of  Names. 

i  1275.     Jaritdietioa. 

I  1276.  Application  to  change  nam«,  made  to  superior  court.  Petition.  Benevo* 
]ent  aocieties  may  change  corporate  name.  Petition,  how  eigned.  Bank> 
ing  corporation  not  to  adopt  name  of  friendly  association. 

i  1277.     Order  to  ahow  cause;  publication  of  order;  proof  of  publication. 

I  1278.  Hearing  of  application  and  remonstrance.  Corporations  and  personti 
change  of  name. 

I  1279.     Copy  of  decree  filed  with  secretary  of  stote. 

JuriBdietlon. 

§1276.    Applications  for  change  of  names  must  be  heard  and  deter- 
mined by  the  superior  courts. 

Legislation  •  1276.     1.  Enseted  March  11,  1872.     2.  Amended  by  Code  Amdts. 
1880,  p.  117,  substituting  "superior"  for  "county." 
Oitationf.     Cal.  128/526,   624;    150/820. 

Arollcation  to  change  oame^  made  to  superior  court.  Petition.  Benevo- 
lent societies  may  change  corporate  name.  Petition,  how  signed. 
Banking  corporation  not  to  adopt  name  of  friendly  association. 
§  1276.  All  applications  for  change  of  names  must  be  made  to  the 
superior  court  of  the  county  where  the  person  whose  name  is  proposed 
to  be  changed  resides,  by  petition,  signed  by  such  person;  and  if  such 
person  is  under  twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years  of  age,  if  a  female,  by  one  of  the  parents,  if  living,  or 
if  both  be  dead,  then  by  the  guardian;  and  if  there  be  no  guardian,  then 
by  some  near  relative  or  friend.  The  petition  must  specify  the  place  of 
birth  and  residence  of  such  person,  his  or  her  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name,  and  must,  if  the  father 
of  such  person  be  not  living,  name,  as  far  as  known  to  the  petitioner, 
the  near  relatives  of  such  person,  and  their  place  of  residence.  Any 
religious,  benevolent,  literary,  scientific,  or  other  corporation,  or  any  cor- 
poration bearing  or  having  for  its  name,  or  using  or  being  known  by 
the  name  of  any  benevolent  or  charitable  order  or  society,  may,  by  peti- 
tion, apply  to  the  superior  court  of  the  county  in  which  its  articles  of 
incorporation  were  originally  filed,  or  in  which  the  property  of  such  in- 
corporation is  situated,  for  a  change  of  its  corporate  name.  Such  peti- 
tion must  be  signed  by  a  majority  of  the  directors  or  trustees  of  the 
corporation,  and  must  specify  the  date  of  the  formation  of  the  corpora- 
tion, its  present  name,  the  name  proposed,  and  the  reason  for  such  change 
of  name.  Upon  fllinff  such  petition,  on  behalf  of  such  corporation,  the 
same  proceedings  shaU  be  had  as  upon  applications  for  changes  of  names 
of  natural  persons,  and  no  banking  corporation  hereafter  organized  shall 
adopt  or  use  the  name  of  any  friendly  association. 
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Xi«gliUtloxi  91276.  1.  Enacted  MRteh  11,  1872,  end  then  contained  only  ihm 
firat  two  aentencea,  ending  with  the  worda  "place  of  reaidence,"  differing  from  the 
amendment  of  1885,  in  that,  in  the  flrat  aentence,  it  had  (1)  the  word  "county" 
inatead  of  "auperior"  before  "court"  (the  change  being  made  in  1880),  but  (2> 
did  not  have  the  worda  "of  age,"  after  "eighteen  yeara."  2.  Amended  by  Code 
Amdta.  1877-78,  p.  110.  adding  to  the  enactment  of  1872  three  aentencea.  read- 
ing, "Any  religioua,  benevolent,  literary,  or  acientific  corporation  may,  by  petition, 
apply  to  the  county  court  of  the  county  in  which  the  property  of  said  corporation 
is  sitnated  for  a  change  of  its  corporate  name.  Such  petition  must  be  signed  by 
the  truateea  of  the  coriro ration,  or  by  a  majority  of  them,  and  must  specify   tha  j 

date  of  th^  formation  of  the  corporation,  its  present  name,  the  name  propoaed,  and 
the  reaaon  for  auch  change  of  name.  Upon  filing  such  petition  on  behalf  of  sacli 
corporation,  the  same  proceedings  shall  be  had  as  upon  applications  for  ehangea  of  i 

names  of  natural  persons."     8.  Amended  by  Code  Amdts.  1880,  p.  117.    (1>    in  | 

first  sentence,  changing  "county"  to  "superior"  before  "court";  (2)  in  sentence 
beginning  "Any"   adding,  after  "scientific  corporation,"  the  words  "or  any   eor>  , 

poration  bearing  or  having  for  its  name,  or  using  or  being  known  by  the  nam*  of  ' 

any  benevolent  or  charitable  order  or  society";    (8)  in  final  sentence,  adding,   at 
end,  the  words  "and  no  banking  corporation  hereafter  organized  shall  adopt    or  . 
use  the  name  of  any  friendly  society."     4.  Amended  by  Stats.  1885,  p.  112.      S, 
Amendment  by  Stats.  1901,  p.  197;  unconstitutional:  See  note,  §  6,  ante. 

Cltotions.     Cal.    128/526,   580. 

Order  to  show  cause;  publicatioii  of  order;  proof  of  publicatlcm. 

§  1277.  Upon  the  filing  of  the  said  petition  the  court  shall  thereupon 
make  an  order  reciting  the  filing  of  the  application,  the  name  of  the 
person  or  corporation  by  whom  it  is  filed  and  the  name  proposed,  and 
directing  all  persons  interested  in  said  matter  to  appear  before  the  court, 
at  a  time  and  place  specified,  not  less  than  four  or  more  than  eight 
weeks  from  the  time  of  making  such  order,  to  show  cause  why  the  appli> 
cation  for  change  of  name  should  not  be  granted.  A  copy  of  the  order 
to  show  cause  must  be  published  for  four  successive  weeks  in  some  news- 
paper of  general  circulation  to  be  designated  in  the  order,  printed  in  the 
county,  if  a  newspaper  be  printed  therein,  or,  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  order  to  show  cause  shall  be  posted  by  the 
clerk  of  the  court  in  three  of  the  most  public  places  in  the  county  in 
which  the  court  is  held,  for  a  like  period.  Proof  must  be  made  to  the 
satisfaction  of  the  court,  of  such  publication,  or  posting,  at  the  time  o± 
the  hearing  of  the  application. 

Legislation  01277.  1.  Enacted  March  11,  1872,  and  then  read:  "A  copy  of 
such  petition  must  be  published  for  four  succeaaive  weeks,  in  some  newspaper 
printed  in  the  county,  if  a  newspaper  be  printed  therein,  but  if  no  newspaper 
be  printed  in  the  county,  a  copy  of  such  petition  must  be  posted  at  three  of  the 
moat  public  placea  in  the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  fyubli cation  before  the  petition  can  be  considered."  2.  Amendment  by  Stats. 
1901,  p.  198;  nnconstitutional :  See  note,  8  6»  ante.  8.  Amended  by  Stats. 
1905,  p.  40. 

Citations.     Cal.   123/526. 

Hearing  of  application  and  remonstrance.    OorporationB  and  persona, 

change  of  name. 

§  1278.     Such  application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who  can,  in  saeb 
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objections,  show  to  the  court  good  reason  against  such  change  of  name. 
On  the  hearing,  the  court  may  examine  on  oath  any  of  the  petitioners, 
remonstrants,  or  other  persons,  touching  the  application,  and  may  make 
an  order  changing  the  name,  or  dismissing  the  application,  as  to  the 
court  may  seem  right  and  proper.  Provided,  that  if  the  applicant  for  a 
ehange  of  name  be  a  corporation,  such  applicant  shall  file  in  court  at  the 
time  of  hearing  the  application,  the  certificate  of  the  secretary  of  state 
that  the  name  desired  to  be  used  by  the  applicant,  is  not  the  corporate 
name  of  any  corporation  existing  at  said  time,  and  that  said  name  does 
not  so  closely  resemble  the  name  of  any  such  existing  corporation  aa  will 
tend  to  deceive. 

LeslsUtion  f  1276.  1.  Enacted  March  11,  1872,  and  then  read:  "Such  appli- 
eatton  must  be  heard  at  such  time  during  term  as  the  court  may  appoint,  and 
objections  may  be  filed  by  any  person  who  can,  in  such  objections,  show  to  the 
court  good  reason  against  such  change  of  name.  On  the  hearing  the  court  may 
examine,  upon  oath,  any  of  the  petitioners,  remonstrants,  or  other  persons,  touch- 
ing the  application,  and  may  make  an  order  changing  the  name  or  dismissing  the 
■ppfiication,  as  to  the  court  may  seem  right  and  proper."  2.  Amended  by  Code 
Amdts.  1880,  p.  117,  (1)  omitting  "during  term"  after  "time,"  and  (2)  changing 
"upon"  to  "on"  before  "oath."     8.  Amended  by  Stats.  190S,  p.  09. 

Citations.     Oal.    123/526. 

Copy  of  decree  filed  with  secretary  of  state. 

§  1279.  A  certified  copy  of  the  decree  of  the  court,  changing  the  name 
of  a  person  or  corporation,  shall  within  thirty  days  from  the  date  of  such 
decree,  be  filed  in  the  office  of  the  secretary  of  state. 

Legislation  §1270.  1.  Added  by  Stats.  1878-74,  p.  418,  and  then  read: 
"Each  county  clerk  shall,  annually,  in  the  month  of  January,  make  a  return  to 
the  office  of  the  secretary  of  state  of  all  changes  of  names  made  in  the  county 
court  of  his  county  under  this  title;  such  return  shall  show  the  date  of  the  decree 
of  the  court,  original  name,  name  decreed,  and  residence.  Such  returns  shall  be 
published  in  a  tabular  form  with  the  statutes  first  published  thereafter."  2. 
Amended  by  Code  Amdts.  1880,  p.  118,  substituting  "superior"  for  "county"  before 
"court."  8.  Amended  by  Stats.  1907,  p.  845;  the  code  commissioner  saying, 
**The  change  compels  the  filing  in  the  office  of  the  secretary  of  state  of  a  certified 
copy  of  the  decree  of  court,  changing  the  name  of  a  person  or  corporation,  instead 
of  the  former  method  of  making  return  to  that  office,  a  method  which  experience 
had  shown  to  be  impossible  of  enforcement,  making  the  section  uniform  with  the 
provisions  of  §  800a  of  the  Ciril  Code,  added  in  1908." 

OiUtfons.     OaL  128/626;  150/820. 
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TITLE  X, 
Arbitrations. 

I  1281.  Wliat  may  be  lubmitted  to  arbitration,  and  wh«n« 

{  1282.  SubmiaaioB  to  arbitration  to  be  in  writing. 

i  1283.  Submiaiion  may  be  entered  aa  an  order  of  court.     ReToeatlon. 

I  1284.  Powera  of  arbitratora. 

9  1286.  Majority  of  arbitratora  may  determine  any  question.     They  mutt  be  twom. 

I  1286.  Award  to  be  in  writing.     When  judgment  to  be  entered. 

I  1287.  Award  may  be  vacated  in  certain  cases. 

i  1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

i  1289.  Decision,  on  motion,  aubject  to  appeal,  but  not  the  judgment  entered  be- 
fore motion. 

I  1290.  If  iubmission  be  revoked  and  an  action  brought,  what  to  be  recovered. 

What  may  be  submitted  to  arbitration,  and  when. 

§  1281.  PersonB  capable  of  contracting  may  submit  to  arbitration  any 
controversy  which  might  be  the  subject  of  a  civil  action  between  them, 
except  a  question  of  title  to  real  property  in  fee  or  for  life.  This  qualifi- 
cation does  not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 

Legislation  f  1281.  Enacted  March  11,  1872  (baaed  on  Practice  Act,  I  880), 
substituting  "does"  for  "sbaH"  after  "qualifications." 

CiUUons.  Oal.  62/164;  96/619.  Prac.  Act:  Cal.  (i  880)  80/221;  42/482; 
48/894. 

8ubmi88l(m  to  arbitration  to  be  in  writing. 

§  1282.  The  submission  to  arbitration  must  be  in  writing,  and  may  be 
to  one  or  more  persons. 

Legislation  1 1282.  Enacted  March  11,  1872  (based  on  Practice  Act,  f  881). 
substituting  "must"  for  "ahall." 

Oitotlons.     Prae.  Act:  Cal.  (S  381)  30/221. 

Submission  may  be  entered  aa  an  order  of  court.    Revocation. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it  be  entered  as 
an  order  of  the  superior  court,  for  which  purpose  it  must  be  filed  with 
the  clerk  of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of  the  sub- 
mission with  the  names  of  the  parties,  the  names  of  the  arbitrators,  the 
date  of  the  submission  when  filed,  and  the  time  limited  by  the  submis- 
sion,  if  any,  within  which  the  award  must  be  made.  When  so  entered 
the  submission  cannot  be  revoked  without  the  consent  of  both  parties. 
The  arbitrators  may  be  compelled  by  the  court  to  make  an  award,  and 
the  award  may  be  enforced  by  the  court  in  the  same  manner  as  a  judg- 
ment. If  the  submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made. 

Legislation  §1283.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
I  882),   substituting   (1)    "must"   for  "shall"    in   three  instancea;    (2)    "cannot" 
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for  "«h»ll  not"  before  '"revoked";  and  (8)  "is"  for  •'be"  after  "submlaeion/' 
2.  Amended  by  Code  Amdti.  1880,  p.  74,  substituting  "superior  court"  for 
"eounty  court,  or  of  the  district  court." 

Cltotioni.  Oal.  65/505;  76/880;  82/46;  99/208,  209,  210.  App.  2/288, 
240.     Prae.  Act:  Oal.  (f  882)   80/222;   42/482;   48/894.     App.  2/240. 

Seglfter  of  actiona.     Oanerally:  Ante,  8  1052. 

Powers  of  arbitrators. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and  place  for  hear- 
ing, to  adjourn  from  time  to  time,  to  administer  oaths  to  witnesses,  to 
hear  the  allegations  and  evidence  of  the  parties  and  to  make  an  award 
thereon. 

Legislation  g  1284.  Enacted  March  11,  1872  (based  on  Practice  Act,  fi  888), 
omitting  "shall"  after  "arbitrators." 

Majority  of  arbitrators  may  determine  any  question.    They  most  be 

Bwom. 

§  1286.  All  the  arbitrators  must  meet  and  act  together  during  the 
investigation;  but  when  met,  a  majority  may  determine  any  question. 
Before  acting,  they  must  be  sworn  before  an  officer  authorized  to  admin- 
ister oaths,  faithfully  and  fairly  to  hear  and  examine  the  allegations  and 
evidence  of  the  parties  in  relation  to  the  matters  in  controversy,  and  to 
make  a  just  award  according  to  their  understanding. 

Legislation  §  1285.     Enacted  March  11,  1872  (based  on  Practiee  Aot,  i  884), 
substituting  "must"  for  "shall"  in  two  instances. 
Oltationt.     Cal.    96/620;    99/210. 
ICajority  acting:  Ante,  fi  1058. 

Award  to  be  In  writing.    When  Judgment  to  be  entered. 

§  1286.  The  award  must  be  in  writing,  signed  by  the  arbitrators,  or 
a  majority  of  them,  and  delivered  to  the  parties.  When  the  submission 
is  made  an  order  of  the  court,  the  award  must  be  filed  with  the  clerk, 
and  a  note  thereof  made  in  his  register.  After  the  expiration  of  five 
days  from  the  filing  of  the  award,  upon  the  application  of  a  party,  and 
on  filing  an  affidavit,  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days  prior  to 
such  application,  and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  must  be  entered  by  the  clerk  in  the  judgment- 
book,  and  thereupon  has  the  effect  of  a  judgment. 

Legislation  §  1286.  Enacted  March  11,  1872  (based  on  Practice  Act,  fi  885), 
substituting  (1)  "must"  for  "shall"  in  three  instances,  and  (2)  "thereupon  has" 
for  "shall  thereuiM)n  haye." 

Citations.     Gal.  74/108.     Prac.  Act:  Cal.   (fi  885)   14/894,  895;  80/222;  81/ 
129. 

Award  may  be  yacated  In  certain  cases. 

§1287.  The  court,  on  motion,  may  vacate  the  award  upon  either  of 
the  following  grounds,  and  may  order  a  new  hearing  before  the  same 
arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 
.  Code  Oiv.  Proe. — 84 


§  1288  CODE  OP   CIVIL  PROCEDURE.  530 

2.  That  tbe  arbitrators  were  guilty  of  misconduct,  or  committed  gross 
error  in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or  iu  refusing 
to  hear  pertinent  evidence,  or  otherwise  acted  improperly,  in  a  manner 
by  which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award; 
or  that  they  refused,  or  improperly  omitted,  to  consider  a  part  of  the 
matters  submitted  to  them;  or  that  the  award  is  indefinite,  or  cannot  be 
performed. 

LeglilailOB  f  1287.  Bnaeted  March  11,  1872,  in  the  •xaet  Unfnas*  of  Prao- 
tiee  Act,  S  886. 

OlUUons.  Cal.  96/620;  128/282;  (aabd.  2)  140/208;  (labd.  8)  140/208. 
Prac.  Act:   Cal.   ($386)   38/287. 

BefetM's  reports:  Ante,   §9  648-645. 

Court  may,  on  motion,  modify  or  correct  the  award. 

§  1288.  The  court  may,  on  motion,  modify  or  correct  the  award,  where 
it  appears — 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made, 
or  that  there  is  a  mistake  in  the  description  of  some  person  or  property 
therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which 
part  can  be  separated  from  other  parts,  and  does  not  affect  the  decision 
on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could  have  been  amended 
if  it  had  been  a  verdict,  or  the  imperfection  disregarded. 

Legislation  9  1288.  Enacted  March  11,  1872,  in  the  exact  langnafe  of  Pne- 
tice  Act.  S  387. 

Citations.     Gal.  96/620;   128/282.     Prac.  Act:  Cal.   (§  S87)   88/287. 

Decision,  on  motion,  Bnbject  to  appeal,  but  not  the  Judgment  entered 
before  motion. 

§  1289.     The  decision  upon  the  motion  is  subject  to  appeal  in  the  same 

manner  as  an  order  which  is  subject  to  appeal  in  a  civil  action;  but  the 

judgment  entered  before  a  motion  made  cannot  be  subject  to  appeal. 

Legislation  9  1289.     Enacted  March  11,  1872   (based  on  Practice  Act.  fi  388), 

substituting  (1)  "is**  for  "shall"  before  "be  subject,"  and  (2)  "made  cannot"  for 

"is  made  shall  not." 

Citations.  Cal.  128/281;  140/211.  Prac.  Act:  Cal.  (§888)  88/286;  42/ 
128. 

Motion  to  vacate  or  modify  award:  Ante,  9S  1287,  1288. 
Appealable  orders:  Ante,  S  989. 

If  submission  be  revoked  and  an  action  brought,  what  to  be  recovered. 
§  1290.     If  a  submission  to  arbitration  be  revoked,  and  an  action  be 
brought  therefor,  the  amount  to  be  recovered  can  only  be  the  costs  and 
damages  sustained  in  preparing  for  and  attending  the  arbitration. 

LeglsUUon  ff  1290.     Enacted  March  11,  1872  (based  on  Praetico  Aet,  |  889), 

substituting  "can"   for  "shall." 
Citations.     Cal.   96/619. 
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9  1294. 
9  1295. 


CHAPTER  L 
JnrlsdictioxL 

Jurisdiction  of  probate  court  over  the  estate,  when  exercised. 
When  jurisdiction  of  superior  court  over  estates  decided  by  first  applica- 
tion. 


Jnrisdictlon  of  probate  court  over  the  estate,  when  exercised. 

§  1294.  Wills  must  be  proved,  and  letters  testamentary  or  of  adminis- 
tration granted — 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the  time  of 
his  death,  in  whatever  place  he  may  have  died; 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate 
therein,  he  not  being  a  resident  of  the  state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent 
having  died  out  of  the  state,  and  not  resident  thereof  at  the  time  of  his 
death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent 
not  being  a  resident  of  the  state,  and  not  leaving  estate  in  the  county  in 
which  he  died; 
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5.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first 
made. 

Legialation  §1294.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
I  2,  aa  amended  by  Stata.  1861,  p.  628,  which  read:  "Willa  shall  be  proved  and 
letters  testamentary,  or  of  administration,  shall  be  |p>anted.  First.  In  the  oonnty 
of  which  the  deceased  was  a  resident  at,  or  immediately  previons  to,  his  deatli, 
in  whatever  place  his  death  may  have  happened.  Second.  In  the  connty  in  which 
he  may  have  died,  leaving  estate  therein,  and  not  being  a  resident  of  the  stato. 
Third.  In  the  county  in  which  any  part  of  his  estate  may  be,  he  having  died 
oat  of  the  state,  and  not  having  been  a  resident  thereof  at  the  time  of  his  deatki. 
Fourth.  In  the  county  in  which  any  part  of  his  estate  may  be,  he  not  being  » 
resident  of  the  state,  and  not  leaving  estate  in  the  county  in  which  he  died.. 
Fifth.  In  all  other  cases,  in  the  county  where  application  shall  first  be  made." 

Clt&tions.  Gal.  70/407,  411;  71/522;  109/253;  148/110,  111,  112,  114; 
(inbd.  8)    149/101. 

Probate  matters.    Jurisdiction  of  superior  courts  in:  Ante,   |  76,  subd.  4. 

Wben  jurisdiction  of  superior  court  over  estates  decided  by  first  applica- 
tion. 

§  1295.  When  the  estate  of  the  decedent  is  in  more  than  one  county, 
he  having  died  out  of  the  state,  and  not  having  been  a  resident  thereof 
at  the  time  of  his  death,  or  being  such  non-resident,  and  dying  within 
the  state,  and  not  leaving  estate  in  the  county  where  he  died,  the  superior 
court  of  that  county  in  which  application  is  first  made,  for  letters  testa- 
mentary or  of  administration,  has  exclusive  jurisdiction  of  the  settlement 
of  the  estate. 

Legislation  §  1295.  1.  Enacted  March  11,  1872  (baaed  on  Probate  Aet  1851, 
§  8,  as  amended  by  Stats.  1863-64,  p.  867),  substituting  (1)  "decedent"  for 
"deceased,"  and  <2)  "has"  for  "shall  have"  after  "administration."  2.  ianend«d 
by  Code  Amdts.  1880,  p.  77,  substituting  "superior"  for  "probate.** 

OitaUons.     OaL  149/101. 

CHAPTER  n. 
Probate  of  Wills. 

Article  I.  Petition,  Notice,  and  Proof.     9S  1298-1809. 

II.  Contesting  Probate  of  Wills.     9§  1312-1818. 

III.  Probate  of  Foreign  Wills.      SS  1322-1324. 

IV.  Contesting  Will  after  Probate.     5§  1327-1838. 

V.     Probate  of  Lost  or  Destroyed  Will.      5§  1338-1341. 
TI.     Probate  of  Nuncupative  Willa.     8  S  1844-1846. 

ARTICLE   I. 

Petition,  Kotioe,  and  Proof. 

{  1298.  Custodian  of  will  to  deliver  same  to  whom.     Penalty. 

I  1299.  Who  tnay  petition  ;or  probate  of  will. 

9  1800.  What  petition  for  probate  of  will  must  show. 

I  1801.  When  executor  forfeits  ri'ght  to  letters. 

I  1802.  PossesBlon  of  will  by  third  person.     Production  oL 

I  1808.  Notice  of  petition  for  probate  of  wills,  how  given. 

I  1304.  Heirs  and  named  ezecutora  to  be  notified,  how. 
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1 1805.  Order  to  e&forc*  production  of  wills  or  attendanee  ol  wltnettoi. 

I  1806.  Hearing  proof  of  will  aftor  proof  of  terrioo  of  notice. 

I  1307.  Who  may  appear  and  eonteet  the  will, 

i  1808.  Probate  of  wills  not  contested. 

I  1809.  Olographic  wills. 

Ousiodlaa  of  will  to  deliver  same  to  wbom.    Penalty. 

§  1298.  Every  eustodian  of  a  will,  within  thirty  days  after  receipt  of 
information  that  the  maker  thereof  is  dead,  must  deliver  the  same  to  the 
superior  court  having  jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this  section  makes 
the  person  failing  responsible  for  all  damages  sustained  by  any  one  in- 
jured thereby. 

Leglslatton  f  1298.     1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 

I  4,  which  read:  *'l.  Any  person  having  the  custody  of  any  will,  shall,  within 
thirty  days  after  he  shall  hare  knowledge  of  the  death  of  the  testator,  delirer  it  into 
the  probate  coart  which  has  jurisdiction  of  the  case,  or  to  the  person  named  in 
the  will  as  executor."  When  enacted  in  1872,  9  1298  read  as  at  present,  except 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  77,  sub- 
stituting "superior"  for  "probate." 

Oitatloni.     Prob.   Act;  Ct>\.    (|  4)    22/897. 
Penalty  for  failure  to  prodnoe  will:  See  post,  1 1802. 

Wbo  may  petition  for  probate  of  will. 

§1299.  Any  executor,  devisee,  or  legatee  named  in  any  will,  or  any 
other  person  interested  in  the  estate,  may,  at  any  time  after  the  death 
of  the  testator,  petition  the  court  having  jurisdiction  to  have  the  will 
proved,  whether  the  same  be  in  writing,  in  his  possession  or. not,  or  is 
lost  or  destroyed,  or  beyond  the  jurisdiction  of  the  state,  or  a  nuncu- 
pative will. 

Legislation  §1299.     Enacted  March  11,    1872;   based  on  Probate  Act   1851, 

II  5,  9,  which  read:  "S  5.  Any  person  named  as  executor  in  any  will,  shall, 
within  thirty  days  after  the  death  of  the  testator,  or  within  thirty  days  after  he 
has  knowledge  that  he  is  named  executor,  present  the  will,  if  in  his  possession, 
to  the  probate  court  which  has  jurisdiction."  "|  9.  Any  person  having  an 
Interest  in  the  will  may  in  like  manner  present  a  petition  praying  that  it  may 
be  required  to  be  produced,  and  admitted  to  probate." 

OiUUons.     Cal.  98/620;    120/451;    185/677;    145/87;    148/111,   114.     Prob. 
Act:  OaL  (15)  22/66,  897. 

What  petition  for  probate  of  will  must  show. 

§1300.    A  petition  for  the  probate  of  a  will  must  show 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces 
his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees,  and  devisees 
of  the  decedent,  so  far  as  Known  to  the  petitioner; 

4.  The'probable  value  and  character  of  the  property  of  the  estate; 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 
No  defect  of  form  or  in  the  statement  of  jurisdictional  facts  actually 

existing,  shall  make  void  the  probate  of  a  will. 
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Leglilation  9  1800.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851. 
I  6,  as  amended  by  Stata.  1861,  p.  629,  the  portion  of  which  relating^  to  tiiia  anb- 
ject  reading,  "if  he  intenda  to  accept,  he  ahall  preaent  with  the  will  a  petition. 
Betting  forth  the  facta  necessary  to  give  jurisdiction,  and  when  the  aame  ia 
known  to  the  petitioner,  the  namea,  ages,  and  residence,  of  the  heira  and  doTiaees 
of  the  deceased,  and  the  probable  value  and  the  character  of  the  property  of  the 
estate,  and  praying  that  the  will  be  admitted  to  probate,  and  that  lettera  teata- 
mentary  be  issued  to  him.  If  the  jurisdictional  facta  existed,  but  are  not  fully 
set  forth  in  the  petition,  and  the  same  shall  be  afterwards  proved  in  the  course 
of  the  administration,  tiie  probate  of  the  will  and  the  subsequent  proceedings 
shall  not,  on  account  of  auch  want  of  jurisdictional  averments,  be  held  void." 
When  enacted  in  1872,  8  1300  read  aa  at  present,  except  for  the  amendmenta  of 
1873-74  and  1907.  2.  Amended  by  Code  Amdta.  1878-74,  p.  856,  inserting  in 
subd.  8  "so  far  as  known  to  the  petitioner'*  after  "decedent."  8.  Ajnendment  by 
Stata.  1901,  p.  198;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended  by 
Stata.  1907,  p.  815,  in  aubd.  8  inaerting  "legatees"  after  "heirs";  the  code 
commissioner  saying,  "Inasmuch  aa  the  devisees  are  already  named  in  the  atatute, 
there  is  no  question  but  that  the  word  'legatees'  was  omitted  through  oversight." 

Citoaoni.     Cal.  70/142;  93/620.     Prob.  Act  1851:  Cal.  (8  6)  22/66,  807. 

When  executor  forfeits  right  to  letters. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for  thirty  days 
after  he  has  knowledge  of  the  death  of  the  testator,  and  that  he  is  named 
aa  executor,  fails  to  petition  the  proper  court  for  the  probate  of  the  will, 
and  that  letters  testamentary  be  issued  to  him,  he  may  be  held  to  have 
renounced  his  right  to  letters,  and  the  court  may  appoint  any  other  com- 
petent person  administrator,  unless  good  cause  for  delay  is  shown. 

Legislation  §  1301.     Enacted  March  11,  1872.     The  code  commissionera  aay  it  i 

waa  based  on  Probate  Act,  8  5,  which  read:  "Any  person  named  aa  executor  In  | 

any  will,  ahall,  within  thirty  days  after  the  death  of  the  testator,  or  within  thirty 
days  after  he  has  knowledge  that  he  ia  named  executor,  present  the  will,  if  in 
hia  possession,  to  the  probate  court  which  haa  jurisdiction."  Thera  seems, 
however,  to  be  no  legitimate  connection  between  the  two  sections. 

CltaUons.     Cal.   118/280. 

Possession  of  will  by  third  person.    Production  of. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is  in  the  posses- 
sion of  a  third  person,  and  the  court  is  satisfied  that  the  allegation  is 
correct,  an  order  must  be  issued  and  served  upon  the  person  having  pos- 
session of  the  will,  requiring  him  to  produce  it  at  a  time  named  in  the 
order.  If  he  has  possession  of  the  will  and  neglects  or  refuses  to  pro- 
duce it  in  obedience  to  the  order,  he  may  by  warrant  from  the  court  be 
committed  to  the  jail  of  the  county,  and  be  kept  in  close  confinemient 
until  he  produces  it. 

Legislation  1 1302.  Snacted  March  11,  1872;  baaed  on  Probate  Act  1851.  8  10 
(the  first  sentence)  and  8  H  (the  second  sentence).  When  enacted  in  1872,  (1) 
in  first  sentence,  (a)  "is"  was  substituted  for  "be"  before  "alleged,"  "ia"  for 
"shall  be"  before  "satisfied,"  "must"  for  "shall"  before  "be  issued."  and  (b)  "to 
be"  omitted  after  "time";  (2)  in  second  sentence,  "produoea  it"  waa %abatitiitad 
for  "shall  produce  the  will." 

Probate  orders  and  citations:   Post,    88  1704-171I« 

Imprisonment  until  order  obeyed:  Ante,  8  1219. 

Duty  to  produce  will:  See  ante,  8  1298. 
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Notice  of  petition  for 'probate  of  wills,  how  given. 

§1303.  When  the  petition  is  filed,  and  the  will  produced,  the  clerk  of 
the  court  must  set  the  petition  for  hearing  by  the  court  upon  some  daj 
not  less  than  ten  nor  more  than  thirty  days  from  the  production  of  the 
will.  Notice  of  the  hearing  shall  be  given  by  such  clerk  by  publishing 
the  same  in  a  newspaper  of  the  county;  if  there  is  none,  then  by  three 
written  or  printed  notices,  posted  at  three  of  the  most  public  places  in 
the  county.  If  the  notice  is  published  in  a  weekly  newspaper,  it  must 
appear  therein  on  at  least  three  different  days  of  publication;  and  if  in 
a  newspaper  published  oftener  than  once  a  week,  it  shall  be  so  published 
that  there  must  be  at  least  ten  days  from  the  first  to  the  last  day  of  pub- 
lication, both  the  first  and  the  last  day  being  included.  If  the  notice  is 
by  posting,  it  must  be  given  at  least  ten  days  before  the  hearing. 

Legislation  §1803.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  18  as  amended  by  Stats.  1865-66,  p.  765,  and  S  16  as  amended  by  Stats. 
1861,  p.  629,  which  read:  "fi  13.  When  any  will  shall  have  come  into  the  posses- 
sion of  the  probate  court,  and  a  petition  for  the  probate  thereof  and  for  the 
issuance  of  letters  testamentary  or  letters  of  administration,  with  the  will  an- 
nexed, shall  have  been  filed,  the  court  or  judge  shall  appoint  a  time  for  preying 
it,  which  shall  not  be  less  than  ten  nor  more  than  thirty  days,  and  shall  cause 
notice  to  be  given  thereof  by  the  clerk  by  publication  in  some  newspaper,  if 
there  is  one  printed  in  the  county,  if  not,  by  notices  posted  in  three  public  places 
in  the  county.  If  the  notice  is  published  in  a  weekly  newspaper,  it  shall  appear 
therein  on  at  least  three  different  days  of  publication,  and  if  in  a  newspaper  pub- 
lished oftener  than  once  a  week,  it  shall  be  so  published  that  there  shall  be  at 
least  ten  days  from  the  first  to  the  last  day  of  publication,  both  the  first  and  the 
last  day  being  included.  If  the  notice  is  by  posting,  it  shall  be  given  at  least 
ten  days  before  the  hearing."  "5  16.  The  court  may  also  direct  subpoenas  to  be 
issued  to  the  subscribing  witnesses  to  the  will,  if  they  reside  in  the  county." 
When  enacted  in  1872,  S  1308  read  as  at  present,  ezcei/t  for  the  amendments  of 
1880  and  1881.  2.  Amended  by  Code  Amdts.  1880,  p.  77,  substituting  (1)  "su- 
perior court,  or  Judge  thereof,"  for  "probate  judge,"  and  (2)  "be"  for  "is"  before 
"none."  3.  Amended  by  Stats.  1881,  p.  28,  substituting  (1)  "clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court  upon  some  day"  for  "superior 
eourt,  or  a  judge  thereof,  must  fix  a  day  for  hearing  the  petition,"  and  (2)  "such 
clerk"  for  "the  clerk  of  the  court." 

OlUtioni.  OaL  93/620;  101/668;  109/28;  129/162;  136/695;  141/332; 
151/320,  826,  873;  162/276.     Prob.  Aet:   Cal.   (!  18)  22/66,  397;  89/564. 

Pnblicatlon   of  notice:  Post,    fi  1705. 

Aflldavlt  of  publication:  Post.   fiS  2010,   2011. 

Heirs  and  named  executors  to  be  notified,  how. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for  the  probate  of 
the  will  must  be  addressed  to  the  heirs  of  the  testator  resident  in  the 
state,  at  their  places  of  residence,  if  known  to  the  petitioner,  and  depos- 
ited in  the  post-office,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not  known,  the  copies 
of  notice  may  be  addressed  to  them,  and  deposited  in  the  post-office  at 
the  county  seat  of  the  county  where  the  proceedings  are  pending.  A 
copy  of  the  same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any  person  named 
MM  co-executor  not  petitioning,  if  their  places  of  residence  be  known. 
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Proof  of  mailing  the  copies  of  the  notice  must  b^  made  at  the  hearing. 
Personal  service  of  copies  of  the  notice  at  least  ten  days  before  the  day 
of  hearing  is  equivalent  to  mailing. 

LeglsUtton  91304.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851, 
IS  14  and  15.  which  read:  *'S  14.  If  the  heira  of  the  testator  reside  in  the  county, 
the  court  shall  also  direct  citations  to  be  issued  and  served  upon  them  to  appear 
and  contest  the  probate  of  the  will  at  the  time  appointed."  "S  15.  If  the  will  is 
presented  by  any  other  person  than  the  one  named  as  executor,  or  if  it  ia  pre- 
sented by  one  of  several  persons  named  as  executors  in  the  will,  citations  shall 
also  be  issued  and  served  upon  such  person  or  persons,  if  resident  within  the 
county."  When  enacted  in  1872,  i  1804  read:  "The  heirs  of  the  testator,  resi- 
dent in  the  county  or  state,  must  have  written  or  printed  copies  of  the  notice  of 
the  time  fixed  for  the  probate  of  the  will,  addressed  to  them  at  their  piaces  of 
reaidence,  postage  paid,  and  placed  in  the  p^st-offiee  by  the  petitioner,  at  the 
date  of  the  first  publication;  the  notice  mu/it  be  issued  by  the  clerk,  over  his 
official  seal.  Proof  of  the  mailing  of  the  notice  must  be  made  at  the  hearing; 
the  same  notice  and  proof  of  service  thereof  on  the  person  named  as  executor 
must  be  made,  if  he  be  not  the  petitioner;  also,  on  any  person  named  as  co- 
executor,  not  petitioning."  2.  Amended  by  Code  Amdts.  1873-74,  p.  857. 
8.  Amendment  by  Stats.  1901,  p.  198;  unconstitutional:   See  note,  {5,  ante. 

Citations.  Cal.  101/668;  109/28;  120/351,  480;  186/595;  151/878,  874; 
152/276.     Prob.    Act:   Cal.  (§  14)    46/816;    91/634. 

Order  to  enforce  production  of  wllhs  or  attendance  of  witnesses. 

§  1306.  A  judge  of  the  superior  court  may  at  any  time  make  and  issue 
all  necessary  orders  and  writs  to  enforce  the  production  of  wills  and  the 
attendance  of  witnesses. 

Legislation  §1305.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  12,  as  amended  by  Stats.  1861,  p.  629.  which  read:  "Applications  for  the  pro- 
bate of  a  will  and  for  the  issuance  of  letters,  may  be  made  to  the  probate  judge 
out  of  term  time,  or  at  chambers,  and  he  may  also,  out  of  term  time,  or  st 
chambers,  issue  all  necessary  orders  and  writs  to  enforce  the  production  of  any 
will.  He  may  also  appoint  a  special  term  for  the  hearing  of  any  such  app'Iiea- 
tion."  When  enacted  in  1872,  8  1805  read:  'The  probate  Judge  may,  out  of  term 
time  or  at  chambers,  receive  petitions  for  the  probate  of  wills,  and  make  and  issue 
all  necessary  orders  and  writs  to  enforce  the  production  of  wills  and  the  attend- 
ance of  witnesses,  and  may  appoint  special  terms  of  his  court  for  hearing  the 
petitions,  trials  of  issues,  and  admitting  wills  to  probate."  2.  Amended  by  Code 
Amdta.  1880,  p.  78,  substituting  (1)  "A  judge  of  the  superior  court  may  at  any 
time"  for  "The  probate  judge  may,  out  of  term  time,  or  at  chambera,"  and 
(2)  "sessions"  for  "terms."     8.  Amended  by  Stats.  1891,  p.  427. 

Probate  powers  at  chambers:  Ante,  9  166. 

Probate  orders  and  processes:   Post,  fiS  1704  et  seq. 

Hearing  proof  of  will  after  proof  of  service  of  notice. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the  time  to  which 
the  hearing  may  have  been  postponed,  the  court,  unless  the  parties 
appear,  must  require  proof  that  the  notice  has  been  given,  which  being 
made,  the  court  must  hear  testimony  in  proof  of  the  will. 

Legislation  6  1S06.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  17,  as  amended  by  Stats.  1861,  p.  629,  which  read:  "At  the  time  appointed, 
or  at  any  time  to  which  the  hearing  may  be  continued,  upon  proof  being  made 
by  affidavit,  or  otherwise,  to  the  satisfaction  of  the  court,  that  notice  has  been 
given  as  required  in  the  preceding  sections,  the  court  shall  proceed  to  hear  the 
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tostimonj  In  proof  of  tlL«  will."  When  enacted  in  1872,  fi  1806  read:  "At  the 
time  appointed  for,  or  to  which  the  hearing  maj  have  been  poatponed,  the  court 
mnst  require  proof,  by  affldaTit,  that  the  notices  hereinbefore  required  have  been 
personally  served  or  mailed  and  published,  which  being  made,  the  court  must 
hear  testimony  in  proof  of  the  will.  If  such  notice  is  not  proved  to  have  been 
given,  or  if,  from  any  other  cause,  it  is  necessary,  the  hearing  may  be  postponed 
to  a  day  certain,  and  notice  to  absentees  given  thereof,  as  original  notice  is  re- 
quired to  be  given.  The  appearance  in  court  of  parties  interested  is  a  waiver  of 
notice."  2.  Amended  by  Code  Amdts.  1878-74,  p.  857.  8.  Amendment  by 
Stats.  1901,  p.  198;  unconstitutional:  See  note,  9  6,  ante. 

Oitotlona.     Oal.   49/604;    101/669;    161/824. 

Testimony  in  proof  of  will:  Post,  99  1808,  1809,  1315,  1816. 

Who  may  appear  and  contest  the  will. 

§  1307.  Any  person  interested  may  appear  Und  contest  the  will.  Dev- 
iaees,  legatees,  or  heirs  of  an  estate  may  contest  the  will  through  their 
guardians,  or  attorneys  appointed  by  themselves  or  by  the  court  for  that 
purpose;  but  a  contest  made  by  an  attorney  appointed  by  the  court  does 
not  bar  a  contest  after  probate  by  the  party  so  represented,  if  commenced 
within  the  time  provided  in  article  four  of  this  chapter;  nor  does  the 
non-appointment  of  an  attorney  by  the  court  of  itself  invalidate  the  pro- 
bate of  a  will. 

Legislation  §1807.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
918,  as  amended  by  Stats.  1861,  p.  630,  which  read:  "Any  person  interested 
may  appear  and  contest  the  will.  If  it  appears  that  there  are  minors,  or  persons, 
residing  out  of  the  county,  who  are  interested  in  the  estate,  the  court  shall  ap- 
point same  attorney  to  represent  them."  When  enacted  in  1872,  9  1807  read 
as  now,  except  for  the  amendment  of  1878-74.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  857,  omitting  "or  creditors"  after  "heirs."  8.  Amendment  by  Stats. 
1901,  p.  199;  unconstitutional:  See  note,  9  5,  ante. 

CitAUons.  Cal.  54/557;  74/59;  98/105;  101/612;  122/168;  140/483;  148/ 
66. 

Contest:  Post,  99  1812  et  seq. 

GnardlMu:  Ante,    99  872,    873;    post,    99  1747-1809. 

Attorney  appointed  by  eonrt:  Post,  9  1718. 

Probate  of  wills  not  contested. 

§  1308.  If  no  person  appears  to  contest  the  probate  of  a  will,  the  court 
may  admit  it  to  probate  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  in  all  particulars 
as  required  by  law,  and  that  the  testator  was  of  sound  mind  at  the  time 
of  its  execution.  If  it  appears  at  the  time  fixed  for  the  hearing  that 
none  of  the  subscribing  witnesses  reside  in  the  county,  but  that  the  depo- 
sition of  one  of  them  can  be  taken  elsewhere,  the  court  may  direct  it  to 
be  taken,  and  may  authorize  a  photographic  copy  of  the  will  to  be  made 
and  to  be  presented  to  such  witness  on  his  examination,  who  may  be 
asked  the  same  questions  with  respect  to  it  and  the  handwriting  of  him- 
self, the  testator,  and  the  other  witness,  as  would  be  pertinent  and  com- 
petent if  the  original  will  were  present.  If  neither  the  attendance  in 
court  nor  the  deposition  of  any  of  the  subscribing  witnesses  can  be  pro- 
cured, the  court  may  admit  the  will  to  probate  upon  the  testimony  of 
any  other  witness  as  provided  in  section  thirteen  hundred  and  seventeen. 
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Leglslatioii  91308.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  19,  which  read:  "If  oo  person  shall  appear  to  contest  the  probate  of  a  will,  the 
eoart  may  admit  it  to  probate  on  the  testimony  of  one  of  the  subscribing  witnesses 
only,  if  he  shall  testify  that  the  will  was  executed  in  all  particulars  as  required 
by  law,  and.  that  the  testator  was  of  sound  mind  at  the  time  of  its  execution." 
When  enacted  in  1872,  §  1808  substituted  (1)  "appears"  for  "shall  appear"  and 
(2)  "testiaes"  for  "shall  testify."  2.  Amendment  by  Stats.  1901,  p.  199;  uncon- 
stitutional: See  note,  |  5,  ante.     8.  Amended  by  Stats.  1905,  p.  -234. 

CiUtioilS.     Cal.   78/566;    140/482. 

Admitting  to  probate,  whore  contest:  Ante,  19  1814,  1317,  1318.  Oondnslvo- 
noM  of:  Post,   S  1908,  subd.  1. 

OlograpMo  wills. 

§1309.    An  olographic  will  may  be  proved  in  the  same  manner  that 
other  private  writings  are  proved. 

LeglslAtion  §  1309.     Added  by  unpublished  act  of  April  1,  1872. 
Citations.     Cal.   100/207;    145/85,   409. 
Fnvate  writlngg.    How  proved:  Post,  8  1940. 


ARTICLE  II. 

Contesting  Probate  of  Wills. 

8  1813.  Contestant  to  file  grounds  of  contest,  and  petitioner  to  reply. 

8  1818.  How  jury  obtained  and  trial  had. 

8  1814.  Verdict  of  the  jury.     Judgment. 

8  1815.  Witnesses,  who  and  how  many  to  be  examined.     Proof  of  handwriting  lA* 

mitted,  when. 

8  1816.  Testimony  reduced  fo  writing  for  future  evidence. 

8  1317.  If  proved,  certificate  to  be  attached. 

8  1318.  Will  and  proof  to  be  filed  and  recorded. 

Contestant  to  file  grounds  of  contest,  and  petitioner  to  rei^ly. 

§  1312.  If  any  one  appears  to  contest  the  will,  he  must  file  written 
grounds  of  opposition  to  the  probate  thereof,  and  serve  a  copy  on  the 
petitioner  and  other  residents  of  the  county  interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto  upon  any  of  the  grounds  of 
demurrer  provided  for  in  part  two,  title  six,  chapter  three  of  this  code. 
If  the  demurrer  is  sustained,  the  court  must  allow  the  contestant  a  rea- 
sonable time,  not  exceeding  ten  days,  within  which  to  amend  his  writ- 
ten opposition.  If  the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing,  or  otherwise  obviating  or  avoiding  the  objections.  Any  is- 
sues of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will 
from  duress,  menace,  fraud,  or  undue  influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or 
subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will; 
Must,  on  request  of  either  party  in  writing  (filed  at  least  ten  days  prior 
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to  the  day  set  for  the  hearing),  be  tried  by  a  jury.  If  no  jary  is  demanded, 
the  court  must  try  and  determine  the  issues  joined.  On  the  trial,  the 
contestant  is  plaintiff  and  the  petitioner  is  defendant. 

Legislation  §1312.  Enacted  March  11«  1872;  based  on  Probate  Act  1851. 
I  20,  at  amended  bj  Stats.  1867-68,  p.  628,  which  read:  "If  any  person  appear 
and  contests  the  will,  he  shall  ille  a  statement,  in  writing,  of  the  grounds  of  his 
or  her  opposition.  When  any  issue  or  issues  of  fact  shall  be  joined  in  the  pro- 
bate courts  respecting  the  competency  of  the  deceased  to  make  a  last  will  and 
testament,  or  respecting  the  execution  by  the  decossed  of  such  last  will  and  tes- 
tament  under  restraint  or  undue  influence  or  fraudulent  representation,  or  for 
any  other  cause  affecting  the  Talidity  of  such  will,  such  issue  or  issues  shall,  at 
the  request  in  writing  of  either  of  the  parties  interested,  be  tried  by  a  jury,  to 
be  impaneled  by  the  probate  court,  as  hereinafter  provided;  and  if  a  jury  trial 
be  not  demanded,  as  in  this  section  provided,  the  said  issues  shall  be  tried  and 
determined  by  the  probate  court.  When  a  jury  trial  shall  be  demanded,  a  request 
in  writing  therefor  shall  be  filed  with  the  clerk  of  the  probate  court  at  least  three 
days  before  the  day  set  for  the  trial  of  the  issues  in  the  probate  court.  Issue 
shall  be  deemed  joined  by  the  filing  of  the  grounds  of  opposition,  as  aforesaid, 
with  the  clerk  of  the  probate  court.  Such  issue  or  issues  of  fact  shall  be  made 
up  and  tried  in  the  same  manner  as  is  or  may  be  provided  by  law  for  the  trial 
of  issues  of  fact  in  other  eases;  and  upon  determination  of  such  issue  or  Issues 
of  fact,  the  jury  trying  the  same  shall  render  a  special  verdict  thereon.  And 
whenever  a  trial  by  jury  of  any  issue  of  fact  joined  in  the  probate  court  In  the 
manner  provided  in  this  act  shall  be  demanded  in  writing,  as  in  this  section  pro- 
vided, it  shall  be  the  duty  of  the  probate  court  to  cause  to  be  summoned  and 
impaneled  a  jury  for  the  trial  of  such  issue  or  issues  of  fact.  Such  jury  shall 
be  summoned  and  impaneled  by  the  probate  court  in  the  same  manner  as  is  pro- 
vided for  by  law  for  summoning  and  impaneling  trial  juries  in  the  county  courts 
of  this  state  for  the  trial  of  civil  actions,  for  the  trial  of  such  issues  or  issue  of 
fact,  and  at  such  time  as  the  court  shall  direct.  The  trial  shall  ba  had  as  in 
other  civil  cases;  and  upon  determining  such  issue  or  issues  of  fact,  the  jury 
trying  the  same  shall  render  a  special  verdict  upon  each  of  the  issues  submitted 
to  them;  and  the  probate  court  shall  proceed  to  admit  said  will  to  probate,  or 
not,  according  to  the  facts  found  and  the  law;  and  a  new  trial  may  be  had,  and 
also  appeal  taken  from  such  trial,  verdict  and  judgment,  as  in  other  civil  cases; 
and  the  act  regulating  proceedings  in  civil  cases  in  the  courts  of  justice  In  this 
state,  when  not  inconsistent  with  or  repugnant  to  the  provisions  of  this  act,  shall 
be  apr/licable  to  and  govern  the  practice  on  trials  of  issue  of  fact  by  jury  in  the 
probate  court,  provided  for  in  this  act."  2.  Repeal  by  Stats.  1901,  p.  199;  un- 
constitutional: See  note,  8  5,  ante.  3.  Amended  by  Stats.  1909,  p.  273,  and  (1) 
in  subd.  1,  the  word  "competency"  was  printed  "incompetency"  in  the  bound  vol- 
ume of  the  statutes,  while  in  the  enrolled  bill  the  word  was  correctly  printed  "com- 
petency"; <2)  in  final  paragraph,  (a)  a  dash  was  omitted  before  "Must"  ( — Must) ; 
and  (3)  within  the  parentheses,  "three"  was  changed  to  "at  least  ten." 

Citations.  Oal.  56/324,  325;  68/37;  67/445;  73/566,  567,  569;  74/205, 
206,  207,  209,  355;  98/105;  100/249;  101/612;  106/495;  118/661;  131/474; 
140/129,  420,  421,  427,  428,  429,  438;  149/230,  681;  153/658;  (subd.  1)  72/ 
132;  79/316;  (subd.  4)  67/445;  70/142;  128/62;  133/136,  585;  140/419. 
Prob.  Act:  Cal.    (8  20)    34/688;   35/510,   611;   46/247;   74/207;   158/657. 

Contestant:  Ante,    8  1807. 

Contest.  After  probate:  Post,  88  1827  at  seq.  Througli  tttoxnaj  appointed 
ly  eonrt:  Ante,  8  1307. 

Ezacntion.    Witnesses  to  be  called:  Post,   8  1816. 

Grounds  of  demurrer:  Ante,    88  430-434. 

•ervloe.   ote.:  Ante,    88 '010-1017. 
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&0W  jnry  obtained  and  trial  had. 

§  1313.  When  a  jury  is  demanded,  the  superior  court  must  impanel  a 
jury  to  try  the  ease,  in  the  manner  provided  for  impaneling  trial  juries 
in  courts  of  record,  and  the  trial  must  be  conducted  in  accordance  with 
the  provisions  of  part  two,  title  eight,  chapter  four,  of  this  code.  A  trial 
by  the  court  must  be  conducted  as  provided  in  part  two,  title  eight,  chap- 
ter five,  of  this  code. 

Iieglslation  §  131S.  1.  Bnaeted  March  11,  1872 ;  baaed  on  Probata  Aet  1851, 
I  20,  as  amended  by  Stats.  1867-68,  p.  628.  See  ante.  Legislation  8  1812. 
When  enacted  in  1872,  9  1313  read  as  now,  except  for  the  amendment  of  1880.  S. 
Amended  by  Code  Amdts.  1880,  p.  78,  (1)  substituting  "superior"  for  "pro- 
bate"; (2)  omitting  (a)  "summons  and"  before  "impanel,"  and  (b)  "summoning 
and"  before  "impaneling."  8.  Repeal  by  Stats.  1901,  p.  199;  unconstitutional: 
See  note,  8  6,  ante. 

CitaUons.     Cal.   56/824. 

Trial  Jules.  In  conrta  of  record.  Summoning:  Ante,  IS  225-228.  Impanel- 
ing:      Ante,    S9  246,    247. 

Conduct  of  trial:  Ante.  81  600-628. 

Trial  by  oonrt:  Ante,   89  681-686. 

Transfer  of  proceeding:  Ante,    88  807.   808;   post.    88  1480-148S. 

Verdict  of  the  Jury.    Judgment. 

§  1314.  The  jury,  after  hearing  the  ^ase,  must  return  a  special  verdict 
upon  the  issues  submitted  to  them  by  the  court,  upon  which  the  judgment 
of  the  court  must  be  rendered,  either  admitting  the  will  to  probate  or 
rejecting  it.  In  either  case,  the  proofs  of  the  subscribing  witnesses  must 
be  reduced  to  writing.  If  the  will  is  admitted  to  probate,  the  judgment, 
will,  and  proofs  must  be  recorded. 

Legislation  §1814.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
8  20  as  amended  by  Stats.  1867-68,  p.  628  (see  ante,  Legislation  8  1812).  and 
8  28,  the  latter  reading,  "8  28.  The  testimony  of  each  witness  shall  be  reduced  to 
writing,  and  signed  by  him,  and  shall  be  deemed  good  evidence  in  any  subsequent 
eontests  concerning  the  yalidity  of  the  will,  or  the  sufficiency  of  the  proof  thereof, 
if  the  witness  be  dead,  or  has  permanently  remoyed  from  this  state."  2.  Amend- 
ment by  Stats.  1001,  p.  199;  unconstitutional:  See  note,  8  5,  ante. 

Cltatlona.     Cal.    56/324;    74/208,   209,   855;    118/661;    131/474. 

Verdict.     Generally:  Ante,  88  624-628. 

Proofs  reduced  to  writing:  Post,   8  1316. 

Witnesses,  who  and  how  many  to  be  examined.    Proof  of  handwriting 

admitted,  when. 

§  1315.  If  the  will  is  contested,  all  the  subscribing  witnesses  who  are 
present  in  the  county,  and  who  are  of  sound  mind,  must  be  produced  and 
examined;  and  the  death,  absence,  or  insanity  of  any  of  them  must  be 
satisfactorily  shown  to  the  court.  If  none  of  the  subscribing  witnesses 
reside  in  the  county  at  the  time  appointed  for  proving  the  will,  the  court 
may  admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of  the 
testator  and  the  execution  of  the  will;  and,  as  evidence  of  the  execution, 
it  may  admit  proof  of  the  handwriting  of  the  testator  and  of  the  eub- 
scribing  witnesses,  or  any  of  them. 
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Leglilation  §  1815.  1.  Enacted  Msroh  11,  1872,  the  firet  sentence  based  on 
Probate  Act  1851,  |  21,  which  had  (1)  "shall"  instead  of  "mast"  before  "be 
satisfactorily,"  and  (2)  "proved"  instead  of  "shown";  the  second  sentence  being 
a  re-enactment  of  S  22  of  the  same  act.  2.  Amendment  by  Btats.  1901,  p.  201 ; 
unconstitutional:  See  note,  |  5,  ante. 

Citations.     Cal.  56/824;  58/887;   121/407,  409;   140/482. 

Writings.     Proof  of  ezecntlon:  Post,  I  1040. 

Witnesses.  Generally:  Post,  19  1878-1884.  Attendance  of,  procuring:  Post, 
f  8  1986  et  seq. 

Testimony  reduced  to  writing  for  future  eyldence. 

§  1316.  The  testimony  of  each  witness,  reduced  to  writing  and  signed 
by  him,  shall  be  good  evidence  in  any  subsequent  contests  concerning  the 
validity  of  the  will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness 
be  dead,  or  has  permanently  removed  from  this  state. 

Legislation  8  1316.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
9  23.  See  ante,  Legislation  9  1314.  2.  Amendment  by  Stats.  1901,  p.  201; 
nneonstitutional :  See  note,  9  5,  ante. 

Citations.     Cal.  56/824.     Prob.  Act:  Cal.   (9  28)   22/69. 

If  proTod,  certificate  to  bo  attached. 

§  1317.  If  the  court  is  satisfied,  upon  the  proof  taken,  or  from  the 
facts  found  by  the  jury,  that  the  will  was  duly  executed,  and  that  the 
testator  at  the  time  of  its  execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud,  or  undue  influence,  a  certifi- 
cate of  the  proof  and  the  facts  found,  signed  by  the  judge  and  attested 
by  the  seal  of  the  court,  must  be  attached  to  the  will. 

Legislation  §  1317.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
9  24,  as  amended  by  Stats.  1855,  p.  182).  substituting  (1)  "is"  for  "shall  be" 
before  "satisfied";  (2)  "not  acting  under  duress,  menace,  fraud,  or  undue  influ- 
ence" for  "not  under  restraint,  undue  influence  or  fraudulent  misrepresentation"; 
and  (8)  "must"  for  "shall"  before  "be  attached."  2.  Amended  by  Code  Amdta. 
1880,  p.  78,  omitting  "probate"  before  "judge."  8.  Amendment  by  Stats.  1901, 
p.  201 ;  unconstitutional :   See  note,  9  5,  ante. 

Citations.  Cal.  56/324;  78/572;  140/482;  158/658.  App.  5/168.  Prob. 
Act:  Cal.  (9  24)    22/69;    158/658. 

Seal  required:  Ante,  9  153,  subd.  2. 

Will  and  proof  to  be  filed  and  recorded. 

§1318.  The  will,  and  a  certificate  of  the  proof  thereof,  must  be  filed 
and  recorded  by  the  clerk,  and  tbe  same,  when  so  filed  and  recorded, 
shall  constitute  part  of  tbe  record  in  the  cause  or  proceeding.  All  testi- 
mony shall  be  filed  by  the  clerk. 

Legislation  §1318.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
9  25,  which  read:  'The  will  and  the  certificate  of  the  proof  thereof,  together  with 
the  testimony  which  has  been  taken,  shall  be  filed  by  the  clerk,  and  recorded  by 
him  in  a  book  to  be  provided  for  the  purpose."  When  enacted  in  1872,  9  1818 
(1)  substituted  "a"  for  "the"  before  "certificate."  (2)  inserted  "all"  before  "testi- 
mony," (3)  omitted  "which  has  been"  before  "taken,"  and  (4)  substituted  "must" 
for  "shall"  before  "be  filed."  2.  Amended  by  Code  Amdts.  1880.  p.  61.  ». 
Amendment  by  Stats.  1901,  p.  201;  unconstitutional:  See  note,  9  5,  ante. 

ClUtlons.     Cal.  56/824.     Prob.  Act:  Cal.   (925)   22/69. 
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ABTIOLB  m. 

ProbftU  of  Foreign  Wfllf. 

I  1822.     Wnit  prored  in  other  states  to  be  recorded,  whan  and  wheraw 
S  1328.     Proceedings  on  the  production  of  a  foreign  will. 
S  1824.     Hearing  proofs  of  probate  of  foreign  will. 

Wills  proved  In  other  states  to  be  recorded,  when  and  where. 

§  1322.  All  wills  duly  proved  and  allowed  in  any  other  of  the  United 
States,  or  in  any  foreign  country  or  state,  may  be  allowed  and  recorded 
in  the  superior  court  of  any  county  in  which  the  testator  shall  have  left 
any  estate. 

Legislation  11822.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
i  27,  as  amended  hj  Stats.  1868.  p.  87,  which  read:  "All  wills  which  shall  have 
been  duly  proved  and  allowed  in  any  state,  territory,  or  district  of  the  United 
States,  or  in  any  foreign  country  or  state,  may  be  allowed  and  recorded  in  the 
probate  court  of  any  county  in  which  the  testator  shall  have  left  any  estate; 
provided,  it  has  been  executed  in  conformity  with  the  laws  of  this  state.'*  When 
enacted  in  1872,  S  1822  read:  "Every  will  duly  proved  and  allowed  in  any  other 
of  the  United  States,  or  in  any  foreign  country  or  state,  may  be  allowed  and 
recorded  in  the  probate  court  of  any  county  in  which  the  testator  shall  have  left 
any  estate."     2.  Amended  by  Oode  Amdts.  1880,  p.  78. 

CitaUons.     Cal.   86/101,    103;    100/377;    120/845;    182/403;    141/540;    148/  ' 

110,  111,  114,  119,  121,  122,  128,  124,  125. 

Proceedings  on  the  production  of  a  foreign  wUL 

§  1323.  When  a  copy  of  the  will,  and  the  probate  thereof,  duly  authen- 
ticated, shall  be  produced  by  the  executor,  or  by  any  other  person  inter- 
ested in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed,  and 
the  clerk  of  the  court  must  appoint  a  time  for  the  hearing;  notice  whereof  j 

must  be  given  as  hereinbefore  provided  for  an  original  petition  for  the  j 

probate  of  a  will.  j 

Legislation  g  1823.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  28,  as  amended  by  Stats.  1863-64,  p.  867,  which  read:  "When  a  copy  of  the 
will' and  the  probate  thereof,  duly  authenticated,  shall  be  produced  by  the  exeeu*  i 

tor,  or  by  any  person  to  whom  letters  of  administration,  with  the  will  annexed,  j 

might  be  granted,  with  a  petition  for  letters,  the   same  shall  be  filed  in  eourt,  | 

and  the  eourt  or  judge  shall  appoint  a  time  of  hearing,  and  notice  shall  be  given  i 

in  the  same  manner  as  in  the  case  of  an  original  will  tor  probate."  When 
enacted  in  1872.  S  1823  substituted  (1)  "interested  in  the  will"  for  "to  whom 
letters  of  administration,  with  the  will  annexed,  might  be  granted,"   (2)  "must"  j 

for  "shall"  before  "be  filed"  and  before  "app'oint,"  and  (3)  "notice  whereof  must  be  I 

given  as  hereinbefore  provided  for  an  original  petition  for  the  probate  of  a  will" 
for  "and  notice  shall  be  given,"  etc.  2.  Amendment  by  Stats.  1901,  p.  202; 
unconstitutional:  See  note,  9  5,  ante.  8.  Amended  by  Stats.  1907,  p.  814;  the 
code  commissioner  saying,  "The  words  'clerk  of  the  court*  are  substituted  for 
'court  or  judge,'  making  the  section  eorrespond  to  the  practice  set  forth  in  i  1808 
ef  the  Oode  of  Oivil  Procedure." 

CitaUons.  Gal.  86/101,  102;  100/377;  120/345,  846;  124/298;  182/101; 
141/540;    148/110,   114,   124,    125.      Prob.   Act:   Cal.    (5  28)    89/554. 

ForeigB  executor.    No  extraterritorial  authority:  Post,    1 1918. 
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Notice  u  for  an  original  petition:  Ante,  18  1308  ot  Mf. 
Attorney  for  absent  holra:   Post,  I  1718. 
Petition,  notice,  etc.:  Ante,  89  1299-1818. 

Hearing  proofs  of  probate  of  foreign  will. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of  the  record  that 
the  wUl  has  been  proved,  allowed,  and  admitted  to  probate  in  any  other 
of  the  United  States,  or  in  any  foreign  country,  and  that  it  was  executed 
according  to  the  law  of  the  place  in  which  the  same  was  made,  or  in 
which  the  testator  was  at  the  time  domiciled,  or  in  conformity  with  the 
laws  of  this  state,  it  must  be  admitted  to  probate,  and  have  the  same 
force  and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and 
letters  testamentary  or  of  administration  issued  thereon. 

Legislation  §1324.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
6  29,  as  amended  by  Stats.  1868-64,  p.  868,  which  read:  "If,  on  the  hearing,  it 
ahall  appear  to  the  court  that  the  instrument  ought  to  be  allowed  as  the  will  of  the 
deceased,  the  authenticated  copy  shall  be  admitted  to  probate  and  recorded  the 
same  as  in  case  of  other  wills,  and  the  will  shall  hare  the  same  force  and  effect 
as  if  it  had  been  origin sllj  proved  and  allowed  in  the  same  court.  It  shall  be 
sufficient  if  it  shall  appear  from  the  copies  referred  to  in  the  preceding  section 
that  the  will  was  executed  in  conformity  with  the  laws  of  this  state,  and  was 
prored  and  allowed  in  conformity  with  the  laws  of  the  state,  territory,  district, 
foreign  country  or  state,  where  the  same  was  proved  and  allowed,  and  that  the  same 
was  proved  and  allowed  in  conformity  with  the  laws  last  referred  to;  the  copy  of 
the  order,  decree,  judgment,  or  certificate  of  the  court  or  officer  having  jurisdic- 
tion of  the  subject-matter,  duly  authenticated,  showing  that  the  will  has  been 
proved  and  allowed,  shall  be  prima  facie  evidence,  and  also  prima  facie  evidence 
of  the  death  of  the  testator;  but  nothing  herein  shall  be  so  construed  as  to 
szelude  any  other  legal  evidence." 

Citations.  Cal.  86/101.  102;  100/877;  120/345;  182/408;  141/540;  148/ 
110,    114,    124,    125. 

Letters  testamentary  or  of  administration:  Post,  81  1349-1862. 


ABTICLB  IT. 

Oontestlng  Will  after  Probate^ 

I  1827.     The  probate  may  be  contested  within  one  year. 

$  1328.     Citation  to  be  issued  to  psrties  interested. 

9  1829.     The  hearing  had  on  proof  of  service. 

t  1380.     Petitions  to  revoke  probate  of  will   tried  by  Jury  or  court.     Judgment, 

what. 
§  1881.     On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but  not  liable 

for  acts  in  good  faith'. 
S  1332.     Costs  and  expenses,  by  whom  paid. 
S  1838.     Probate,  when  conclusive.     One  year  after  removal  of  disability  given  to 

infanta  and  others. 

The  probate  may  be  contested  within  one  year. 

§1327.  When  a  will  has  been  admitted  to  probate,  any  person  inter- 
ested may,  at  any  time  within  one  year  after  such  probate,  contest  the 
same  or  the  validity  of  the  will.  For  that  purpose  he  must  file  in  the 
eoart  in  which  the  will  was  proved  a  petition  in  writing,  containing  his 


§  1328  CODE  GF  CIVIL  PROCEDURE.  544 

allegations  against  the  validity  of  the  will  or  against  the  sofficiencj  of 
the  proof,  and  praying  that  the  probate  may  be  revoked. 

LeglBlatlon  «  1327.  1.  Enacted  March  11,  1872  (based  on  Probata  Act  1861, 
I  80).  tubititutin^  (1)  "mnat"  for  "abalV  and  (2)  "in**  for  "befora"  aftat 
"eourt."  2.  Amendment  by  Stata.  1901,  p.  202;  nnconatitntional :  Saa  note,  I  5, 
ante. 

Cltatlona.  Cal.  61/669;  52/95;  64/557;  63/6;  90/623;  98/204;  100/250; 
109/28;  116/446,  460,  643;  118/661,  662;  188/186;  136/594;  140/437;  149/ 
219;  151/868;  158/612,  658.  Prob.  Act:  Oal.  (8  80)  20/272;  84/504;  158/ 
657. 

AllagaUona  against  validity  of  will:  Ante,  t  1813. 

Probata.     Conclnslvi:  Poet,  i  1888. 

Citation  to  be  issued  to  parties  Interested. 

§  1328.  Upon  filing  the  petition,  and  within  one  year  after  sneli  pro- 
bate, a  citation  must  be  issued  to  the  executor  of  the  will,  or  to  the 
administrator  with  the  will  annexed,  and  to  all  the  legatees  and  devisees 
mentioned  in  the  will,  and  heirs  residing  in  the  state,  so  far  as  known 
to  the  petitioner  or  to  their  guardians,  if  any  of  them  are  minors,  or  to 
their  personal  representatives,  if  any  of  them  are  dead,  requiring  them 
to  appear  before  the  court  on  some  day  therein  specified,  to  show  cause 
why  the  probate  of  the  will  should  not  be  revoked. 

Legislation  g  1328.  1.  Enacted  March  11.  1872;  based  on  Probate  Aot  1851, 
I  31,  which  read:  "Upon  the  filing  of  the  petition  a  citation  aball  be  iesned  to  the 
azecutori,  who  have  taken  upon  them  the  execution  of  the  will,  or  to  the  admin- 
ietratore,  with  the  will  annexed,  and  to  all  the  legatees  named  in  the  will,  reaid- 
ing  in  the  state,  or  to  their  guardians,  if  any  of  them  are  mlnora«  or  their  per- 
sonal representatives,  if  any  of  them  are  dead,  requiring  them  to  appear  before 
the  court  on  aome  day  of  a  regular  term  therein  specified,  to  show  cause  why  the 
probate  of  the  will  should  not  be  revoked."  When  enacted  in  1872,  9  1828  (1) 
substituted  "must"  for  "shall";  (2)  omitted  "who  have  taken  upon  them  the 
execution";  and  (8)  aubstituted  "mentioned"  for  "named."  2.  Amended  by 
Code  Amdts.  1873-74.  p.  358.  (1)  omitting  (a)  "the"  before  "filing,"  and  (b) 
"of  after  "filing";  (2)  inserting  (a)  "and  devisees"  after  "legatees."  (b)  "and 
heirs"  before  "residing."  and  (c)  "so  far  as  known  to  the  petitioner.*'  8. 
Amendment  by  Stats.  1901,  p.  202;  unconstitutional:  See  note,  fi  5,  ante.  4. 
Amended  by  Stata.  1907,  p.  314;  the  code  commissioner  saying,  "The  worda  'of 
a  regular  term'  are  omitted  because  there  are  no  terms  of  court." 

Citations.  Oal.  68/8;  108/94;  116/450,  451,  452.  Prob.  Act:  OaL  (i  81) 
87/426. 

Citation:  Post,  SS  1707-1711. 

auardlans:  Post,  S§  1722,  1747  at  saq. 

The  hearing  had  on  proof  of  gervice. 

§  1329.  At  the  time  appointed  for  showing  cause,  or  at  any  time  to 
which  the  hearing  is  postponed,  proof  having  been  made  of  service  of 
the  citation  upon  all  of  the  persons  named  therein,  the  court  must  pro- 
ceed to  try  the  issues  of  fact  joined  in  the  same  manner  as  an  original 
contest  of  a  will. 

Legislation  §1329.  1.  Enacted  March  11,  1872;  based  on  Probata  Act  1851, 
f  32,  which  read:  "At  the  time  appointed  for  showing  cause,  or  at  any  time  te  which 
the  hearing  shall  be  continued,  personal  service  of  the  citations  having  been  made 
mpon  any  person  named  therein,  the  court  ahall  proceed  to  hear  the  proofa  of  the 


' 
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partiei.  If  any  deTise«s  or  legatoei  named  in  the  will  ihall  be  minora,  and  hava 
no  cnardians,  the  court  ahall  appoint  aome  attorney  to  represent  them."  When 
enacted  in  1872,  9  1829  anbatituted  (1)  "ia  poatponed"  for  "ahall  be  continued/' 
(2)  "eiUtiona"  for  "citation."  (8)  "persona"  for  "peraon,"  and  (4)  "must  proceed 
to  trj  the  issues  of  fact  joined  in  the  aame  manner  aa  in  an  original  eonteat  of  a 
will"  for  "ahall  proceed  to  hear  proofa/'  etc.,  to  the  end  of  the  aeetion.  2. 
Amendment  by  Stats.  1901,  p.  202;  unconstitutional:  See  note,  8  5,  ante.  8. 
Amended  by  Stata.  1907,  p.  814;  the  code  commissioner  saying,  "The  amendment 
atrikea  out  the  worda  'peraonal  aervice  of  the  citation  having  been  made  upon 
any*  and  inaerta  in  lien  thereof  'proof  haying  been  made  of  aerrice  of  the  citation 
upon  all  of  the.' " 

Cltationa.     Gal.   54/557;    116/447;    138/440;    151/868;    168/600. 

Proof  of  notice:  Ante,  |  1806. 

Trial  of  the  issues  Joined:  Ante,  1 1812. 

Petitioiis  to  roToke  probate  of  will  tried  by  Jury  or  cooxt.    Judgment, 

what. 

§  1330.  In  all  eases  of  petitions  to  revoke  the  probate  of  a  will, 
wherein  the  original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing,  a  trial  by 
jury  mast  be  had,  as  in  cases  of  the  contest  of  an  original  petition  to 
ndmit  a  will  to  probate.  If,  upon  hearing  the  proofs  of  the  parties,  the 
jury  shall  find,  or,  if  no  jury  is  had,  the  court  shall  decide,  tliat  the  will 
is  for  any  reason  invalid,  or  that  it  is  not  sufficiently  proved  to  be  the 
last  will  of  the  testator,  the  probate  must  be  annulled  and  revoked. 

LeglslAtion  f  1880.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
I  88,  which  read :  "If  upon  the  hearing  of  the  proofs  of  the  partiea,  the  court  ahall 
decide  that  the  will  is  for  any  reason  invalid,  or  that  it  is  not  sufficiently  proved  to 
have  been  the  last  will  of  the  testator,  the  probate  ahall  be  annulled  and  revoked." 
2.  Amendment  by  Stata.  1901,  p.  202;  unconstitutional:  See  note,  |  5,  ante. 

OiUtions.  Oal.  78/557;  106/495;  147/194;  151/868;  158/658,  669,  660. 
Prob.  Act:  (I  88)  158/658. 

Jary.     Trial  by:   Ante,   81  1818,  1814. 

On  reTocaticm  of  probate,  powers  of  ezectitor,  etc.,  cease,  but  not  liable 

for  acts  In  good  faith. 

§1331.  Upon  the  revocation  being  made,  the  powers  of  the  executor 
or  administrator  with  the  will  annexed,  must  cease;  but  such  executor 
or  administrator  shall  not  be  liable  for  any  act  done  in  good  faith  pre- 
vious to  the  revocation. 

Z^egislation  •  1881.     Enacted  March  11,   1872    (baaed  on  Probate  Aot  1861, 
i  84),  aubatituting  "muat"  for  "shaU"  before  "eeaae." 
OiUtiona.     Cal.  65/884;   78/557. 
Acts  before  revocation.     Valid:  Poet,  1 1428. 

Costs  and  expenses,  by  whom  paid. 

§1332.  The  fees  and  expenses  must  be  paid  by  the  party  contesting 
the  validity  or  probate  of  the  will,  if  the  will  or  probate  is  confirmed. 
If  the  probate  is  revoked,  the  costs  must  be  paid  by  the  party  who 
resisted  the  revocation,  or  out  of  the  property  of  the  decedent,  as  the 
court  directs. 

Code  Civ.  Proe. — SS 
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LegiilftUoii  llSSa.  Enacted  March  II,  1872;  based  on  Probate  Aet  1851. 
I  85,  as  amended  by  Stats.  1861,  p.  630,  which  read:  **The  fees  and  expenses  shall 
bo  paid  by  the  party  contesting  the  ralidity  of  the  will,  or  the  probate,  if  the 
will,  or  probate,  be  confirmed.  If  the  probate  be  revoked,  the  party  who  shall 
have  resisted  the  roTocation  shall  pay  the  costs  and  the  expenses  of  the  proceed* 
ings,  or  the  same  shall  be  paid  out  of  the  property  of  the  deceased,  as  the  court 
■hall  direct." 

ClUaons.     Gal.  93/572;    112/452,   454;    120/452;    149/685,   686. 

Coiti.     Generally:  Ante,  11  1021  et  seq. 

Probate,  when  concIoslYe.    One  year  after  remoral  of  disability  given  to 

infants  and  others. 

§  1333.  If  no  person,  within  one  year  after  the  probate  of  a  will,  con- 
test the  same  or  the  validity  thereof,  the  probate  of  the  will  is  codcIu- 
sive;  saving  to  infants  and  persons  of  unsound  mind,  a  like  period  of  one 
year  after  their  respective  disabilities  are  removed. 

Legislation  •  1333.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  86,  which  read:  "If  no  person  shall,  within  one  year  after  the  probate,  contest 
the  same,  or  the  Talidity  of  a  will,  the  probate  of  the  will  shall  be  eonclusiTs; 
ssTinf ,  to  infants,  married  women,  and  persons  of  unsound  mind,  »  like  period  of 
one  year  after  their  respectiTO  disabilities  are  remoTod."  When  enacted  in  1872, 
I  1838  read  as  now,  except  for  the  amendment  of  1878-74.  2.  Amended  by  Code 
Amdts.  1878-74,  p.  858.  omitting  "married  women"  after  "infants." 

CitaUons.  Cal.  51/569;  52/95;  68/6;  74/385;  77/814;  100/250;  101/670; 
186/594.     Prob.  Act:  Cal.   (S  86)  20/272. 

OonelnilTeneM  of  probate:  Post,  1 1908,  lubd.  1;  tee  also  ante^  1 1827. 


ARTICLE  ▼. 

Probate  of  Lost  or  Destroyed  WUL 

I  1888.     Proof  of  lost  or  destroyed  will  to  be  takem. 
I  1839.     ProbaU  of  wills  lost.     Public  calamity. 
i  1840.     To  be  certified,  recorded,  and  letters  thereon  granted. 
S  1341.     Court  to  restrain  injurious  acts  of  executors  or  administrators  during 
eeedings  to  prove  lost  will. 

Proof  of  lost  or  destroyed  will  to  be  taken. 

§1338.  Whenever  any  will  is  lost  or  destroyed,  the  superior  court 
must  take  proof  of  the  execution  and  validity  thereof  and  establish  the 
same;  notice  to  all  persons  interested  being  first  given,  as  prescribed  in 
regard  to  proofs  of  wills  in  other  cases.  AH  the  testimony  given  must 
be  reduced  to  writing,  and  signed  by  the  witnesses. 

Legltlatlon  ff  1838.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  87,  which  read:  "Whenever  any  will  shall  be  lost  or  destroyed  by  accident  or 
design,  the  probate  court  shall  have  power  to  take  proof  of  the  execution  and  valid- 
ity of  the  will,  and  to  establish  the  said  notice  to  all  persons  interested  having  beeu 
irst  given,  as  prescribed  in  regard  to  proofs  of  wills  in  other  cases.  All  the  testi- 
mony given  shall  be  reduced  to  writing,  and  signed  by  the  witnesses."  When 
enacted  in  1872,  f  1888  read  the  same  as  now,  except  for  the  amendment  of 
1880.  2.  Amended  by  Code  Amdts.  1880,  p.  7S,  lubstituting  "superior"  for 
"probate." 
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Cltottont.     Cftl.  08/97. 

VotlM  to  all  p«rioni  Intareited:  Ante,  It  1808,  1804. 

By  dUtion:  Poit,  f  f  1707-1711.     Berrica  of  paperi:  Anto,  if  1010  et  seq. 

Probate  of  wills  lost    PnbUc  calamity. 

§  1339.  No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the  death  of  the 
testator,  or  is  shown  to  have  been  fraudulently  or  by  public  calamity 
destroyed  in  the  lifetime  of  the  testator,  without  his  knowledge,  nor  un- 
less its  provisions  are  clearly  and  distinctly  proved  by  at  least  two  cred- 
ible witnesses;  provided,  however,  that  if  the  testator  be  committed  to 
any  state  hospital  for  the  insane  in  this  state  and  after  such  commitment 
his  last  will  and  testament  be  destroyed  by  public  calamity,  and  the  tes- 
tator is  never  restored  to  competency,  then  after  the  death  of  the  said 
testator,  his  said  last  will  may  be  probated  as  though  it  were  in  exist- 
ence at  the  time  of  the  death  of  the  testator. 

Laglslstlon  1 1389.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
188),  (1)  omittinff  ^'allowed  to  be*'  after  "no  will  ahan":  (2)  lubstitnting  (a) 
"if"  for  "shall  be"  before  "prored,"  (b)  "Is"  for  "be"  before  "shown,"  and  (o) 
"are"  for  "shall  be"  before  "clearly";  (8)  omitting  "a  correct  copy  or  draft 
beinf  deemed  eqniTalent  to  one  witness"  at  en4  of  section.  2.  Amendment  by 
Stats.  1901,  p.  202;  unconstitutional:  See  note,  I  5,  ante.  8.  Amended  by  Stats. 
1907,  p.  122,  (1)  inserting  (a)  "or  by  public  calamity**  before  "destroyed,"  and 
(b)  "without  his  knowledge"  after  "tesUtor";  and  (2)  adding  the  proviso. 

OiUtlOBS.  Cal.  67/288;  60/489,  490,  491;  98/98,  94,  102;  184/285,  688; 
162/788. 

To  be  certifled,  recorded,  and  letters  thereon  granted. 

§  1340.  When  a  lost  will  is  established,  the  provisions  thereof  must  be 
distinctly  stated  and  certified  by  the  judffe,  under  his  hand  and  the  seal 
of  the  court,  and  the  certificate  must  be  filed  and  recorded  as  other  wills 
are  filed  and  recorded,  and  letters  testamentary  or  of  administration, 
with  the  will  annexed,  must  be  issued  thereon  in  the  same  manner  as 
upon  wills  produced  and  duly  proved.  The  testimony  must  be  reduced  to 
writing,  signed,  certified,  and  filed  as  in  other  cases,  and  shall  have  the 
same  effect  as  evidence  as  provided  in  section  one  thousand  three  hun- 
dred and  sixteen. 

Leglslatioa  91840.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  89,  which  read:  "When  any  will  shall  be  established,  the  proTisions  thereof 
■hall  be  distinctly  stated  and  certified  by  the  probate  Judge,  under  his  hand  and 
the  seal  of  his  court;  and  the  certificate,  together  with  the  testimony  upon  which 
it  is  founded,  shall  be  recorded  as  other  wills  are  required  to  be  recorded,  and 
letters  testamentary  or  of  administration,  with  the  wills  annexed,  shall  be  issued 
thereon,  in  the  same  manner  as  upon  wills  produced  and  duly  prored."  When 
enacted  in  1872,  |  1840  read  as  at  present,  except  for  the  amendments  of 
1878-74  and  1880.  2.  Amended  by  Code  Amdts.  1878-74,  p.  858,  (1)  omit- 
ting "together  with  the  testimony  upon  which  it  is  founded"  after  "certificate"; 
(2)  substituting  "the"  for  "his"  before  "court";  and  (8)  adding  the  last  sen- 
tence. 8.  Amended  by  Oode  Amdts.  1880,  p.  78,  (1)  •mitting  "probata"  before 
-Judge." 

Oertiflcate:  Ante,  if  1317,  1818. 

ItfttMS  UstamenUry,  etc:  Fost»  il  1849-1862. 
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Court  to  restrain  injurious  acts  of  executors  or  administrators  during  pro- 
ceedings to  prove  lost  wilL 

§1341.  If,  before  or  during  the  pendency  of  an  application  to  prove 
a  lost  or  destroyed  will,  letters  of  administration  are  ^pranted  on  the 
estate  of  the  testator,  or  letters  testamentary  of  any  previous  will  of  the 
testator  are  panted,  the  court  may  restrain  the  administrators  or  execu- 
tors, so  appointed,  from  any  acts  or  proceedings  which  would  be  injuri- 
ous to  the  legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 

Leglilation  f  1341.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
I  40),  Bubstitntinf  (1)  "are  granted"  for  "be  granted"  in  both  iniUncea,  and  (2) 
"mmj"  for  "ahaU  have  authority  to"  before  "reetrain.** 


ARTICLE  YI. 

Probate  of  NnncnpatlTe  WQls. 

I  1844.     NuncupatiTe  wilU,  when  and  how  admitted  to  probate. 

I  1346.     Additional  requirementa  in  probate  of  nuncnpative  wills. 

S  1340.     Conteit'a  and  appointment!  to  conform  to  proTiaiona  aa  to  other  wills. 

Nuncupative  wills,  when  and  how  admitted  to  probate. 

§  1344.  Nuncupative  wills  may  at  any  time,  within  six  months  after 
the  testamentary  words  are  spoken  by  the  decedent,  be  admitted  to  pro- 
bate, on  petition  and  notice  as  provided  in  article  one,  chapter  two  of 
this  title.  The  petition,  in  addition  to  the  jurisdictional  facts,  must 
allege  that  the  testamentary  words  or  the  substance  thereof  were  reduced 
to  writing  within  thirty  days  after  they  were  spoken,  which  writing  must 
accompany  the  petition. 

LeglaUtton  1 1844.  Enacted  March  11,  1872;  based  on  SUta.  1850,  p.  178, 
I  8,  which  read,  "No  proof  shall  be  received  of  any  nuncupative  will,  unless  it  be 
offered  within  six  months  after  speaking  the  testamentary  words,  nor  unless  the 
words  or  the  substance  thereof  were  reduced  to  writing,  within  thirty  daya  after 
they  were  spoken." 

KnncapaUve  wills:  CIt.  Code,  ||  1288-1291. 

PetlUon.     Hotice  and  proof:  Ante,   S§  1298-1809. 

Additional  requirements  in  probate  of  nuncupative  wUla. 

§  1345.  The  superior  court  must  not  receive  or  entertain  a  petition  for 
the  probate  of  a  nuncupative  will  until  the  lapse  of  ten  days  from  the 
death  of  the  testator,  nor  must  such  petition  at  any  time  be  acted  on 
until  the  testamentary  words  are,  or  their  substance  is,  reduced  to  writ- 
ing and  filed  with  the  petition,  nor  until  the  surviving  husband  or  wife 
(if  any),  and  all  other  persons  resident  in  the  state  or  county  interested 
in  the  estate  are  notified  as  hereinbefore  provided. 

Legislation  fi  1846.  1.  Enacted  March  11,  1872;  based  on  Stats.  1850,  p.  178, 
I  9,  which  read,  "No  probata  of  any  nuncupative  will  shall  be  granted  for  fourteen 
days  after  the  death  of  the  testator,  nor  shall  any  nuncupatiTe  will  be  at  any  time 
proved,  unless  the  testamentary  words,  or  the  substance  thereof,  be  first  eom* 
mitted  to  writing,  and  process  be  issued  to  call  in  the  widow,  or  other  person  or 
persona  interested,  to  contest  the  probate  of  each  will,  if  they  think  proper." 
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2.  Amended  by  Code  AmdU.  1880,  p.  79,  eabttiiatinf  (1)  "luperioi^*  for  "pro* 
bste/'  (2)  "ten"  for  "fourteen,"  and  (8)  "until"  for  "unleM." 

Contests  and  appointments  to  conf  onn  to  provisions  as  to  other  wills. 

§1346.  Contests  of  the  probate  of  nuncupative  wills  and  appoint- 
ments of  executors  and  administrators  of  the  estate  devised  thereby  must 
be  had,  conducted,  and  made  as  hereinbefore  provided  in  cases  of  the 
probate  of  written  wills. 

LegislsUon  tlSAS.     Enacted  March  11,  1872. 
Probate  eonteite:  Ante,  ff  1812  et  eeq.,  1327  et  aeq. 
Contesting  appointment  of  ezecutors,  tic:  Poet,  S9  1851, 1874. 


CHAPTER  m. 

Ezecators  and  Administrators,  their  Letters,  Bonds,  Bemovals,  and  Sus- 
pensions. 

Article  I.     Let  ten  Testamentary  and  of  Administration    with   the  Will  Annexed, 
How  and  to  Whom  Issued.     i|  1848-1856. 
II.     Form  of  Letters.      911360-1862. 

III.  Letters  of  Administration,  to  Whom  and  the  Order  in  Which  They  are 

Granted.      89  1365-1870. 

IV.  Petition  and  Contest  for  Letters,  and  Action  Thereon.     99  1371-1880. 
y.     ReToeatlon  of  Letters,  and  Proceedings  Therefor.      99  1383-1886. 

yi.     Oaths  and  Bonds  of  Executors  and  Administrators.      99  1387-1407. 
yil.     Special  Administrators,  and  their  Powers  and  Duties.     99  1411-1417. 
yill.     Wills  Found  after  Letters  of  Administration  Granted    and  Miscellaneous 
Provisions.      99  1423-1429. 
IZ.     Disqualification  of  Judges  and  Transfers  of  Administrations.     99  1480- 
1433. 
X.     Remorals  and  Suspensions  In  Certain  Cases.     99  1486-1440. 

ARTICLE  I. 

Letters  Testamentary  and  of  Administration  with  tlie  WiU  Annaasd,  fiow  sad  lo 

Whom  Issued. 

9  1848.  Corporations  as  executors. 

9  1849.  To  whom  letters  on  proved  will  to  issue. 

9  1850.  Who  incompetent  as  executor. 

9  1350a.  When  no  executor  is  named  in  will. 

9  1851.  Interested  parties  may  file  objections. 

9  1852.  Harried  woman  may  be  executrix. 

9  1358.  Executor  of  an  executor. 

9  1854.  Letters  of  administration  where  minor  executor. 

9  1855.  Acts  of  a  portion  of  executors  ralid. 

9  1856.  Authority  of  administrators  with  will  annexed.     Iiotters,  how  Issned. 

Corporations  as  ezecutors. 

§  1348.  Corporations  authorized  by  their  articles  of  incorporation  to 
act  as  executor,  administrator,  guardian  of  estates,  assignee,  receiver, 
depositary,  or  trustee,  and  having  a  paid-up  capital  of  not  less  than  two 
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hundred  and  fifty  thousand  dollars,  of  which  one  hundred  thousand  dol- 
lars shall  have  been  actually  paid  in  in  cash,  may  be  appointed  to  act  in 
such  capacity  in  like  manner  as  individuals.  In  all  cases  in  which  it  is 
required  that  an  executor,  administrator,  guardian,  assignee,  receiver, 
depositary,  or  trustee,  shall  qualify  by  taking  and  subscribing  an  oath, 
or  in  which  an  affidavit  is  required,  it  shidl  be  a  sufficient  qualification 
by  such  corporation,  if  such  oath  shall  be  taken  and  subscribed,  or  such 
affidavit  made,  by  the  president  or  secretary  or  manager  thereof;  and 
such  officer  shall  be  liable  for  the  failure  of  such  corporation  to  perform 
any  of  the  duties  required  by  law  to  be  performed  by  individuals  acting 
in  like  capacity  and  subject  to  like  penalties;  and  such  corporation  shall 
be  liable  for  such  failure  to  the  full  amount  of  its  capital  stock  and  upon 
the  bond  required  upon  its  assuming  the  trusts  provided  for  herein. 

Legislation  1 1348.     Added  by  Stats.  1887,  p.  21. 

Act  allowing  corporation  to  act  as  txecntor:  See  CIt.  Code,  Appendix,  tit 
"Corporations.** 

To  whom  letters  on  proTed  will  to  iasae. 

§  1340.  If  no  objection  is  made  as  provided  in  section  thirteen  hun- 
dred and  fifty-one,  the  court  admitting  a  will  to  probate,  after  the  same 
is  proved  and  allowed,  must  issue  letters  thereon  to  the  persons  named 
therein  as  executors  who  are  competent  to  discharge  the  trust,  unless 
they  or  either  of  them  have  renounced  their  right  to  letters.  In  the 
order,  the  court  must  ascertain  and  determine  whether  said  estate  is 
worth  more  or  less  than  ten  thousand  dollars,  which  determination  is  con- 
clusive for  the  purpose  of  giving  notice  to  creditors,  but  for  no  other 
purpose. 

Leglelation  §  1349.  1.  Enacted  Mareh  11,  1872;  based  on  Probate  Aet  1861, 
I  41,  which  read:  "When  any  will  shall  have  been  proved  and  allowed,  the  probate 
eonrt  shall  issue  letters  thereon  to  the  persons  named  in  the  will  as  exeentors, 
who  are  competent  to  discharge  the  trust,  and  who  shall  appear  and  qualify.** 
When  enacted  in  1872,  |  1349  read:  "The  court  admitting  a  will  to  probate, 
after  the  same  is  proved  and  allowed,  must  issue  letters  thereon  to  the  persons 
named  therein  as  executors,  who  are  competent  to  discharge  the  trust,  who  mnst 
appear  and  qualify,  unless  objection  is  made,  as  provided  in  section  1851.**  2. 
Amendment  by  Stats.  1901,  p.  208;  unconstitutional:  See  note,  i  5,  ante.  8. 
Amended  by  Stats.  1907,  p.  812;  the  code  commissioner  saying,  "The  words  'who 
must  appear  and  qualify'  toward  the  end  of  the  section,  are  omitted,  and  in  their 
place  are  inserted  'unless  they  or  either  of  them  have  renounced  their  rights  to 
letters,  and  if  no.'  At  the  end  of  the  section  has  been  added  the  following:  In 
the  order,  the  court  must  ascertain  and  determine  whether  said  estate  is  worth 
more  or  less  than  ten  thousand  dollars,  which  determination  is  eonelusive  for  the 
purpose  of  giving  notice  to  creditors,  but  for  no  other  purpose.*  The  object  of 
this  last  amendment  is  to  require  the  court  to  find  the  value  of  the  estate  for  the 
sole  purpose  of  fixing  the  time  for  which  notice  to  creditors  must  be  given." 

OiUtlons.  Gal.  88/308;  120/346.  App.  6/165.  Prob.  Aet:  Oal.  <|41)28/ 
66. 

Iiettars  testamentary.     Form  of:  Post,  S  i860. 

Qnallllcatlons  of  exeentors:  Post,  SI  1887-1407.  Powers  bsfors:  Oiv.  Cfode, 
I  1373. 

Person  intended  as  azecntor,  but  not  named,  will  ba  appointed:  See  Oiv.  Oods, 
I  1871. 
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BaMVtor  maj  pay  fimenl  «zp«nMf  tad  Ute  itapt  to  pnsarv*  MtaU  btfovt 
VUlliyiBC:  B—  OIt.  Code,  |  1878. 

Who  Incompetent  m  ezecntor. 

§  1350.  No  person  ii  competent  to  lerve  u  execntor  who,  at  the  time 
the  will  U  admitted  to  probate,  ie: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamoui  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the 
trust  by  reason  of  drunkenness,  improvidence,  or  want  of  understanding 
or  integrity. 

Leglilatioa  •  1860.  1.  EnAoted  March  11,  1872 ;  based  on  Probata  Aet  1861, 
I  65  (q.T.,  post,  Legislation  |  1369),  and  on  |  42  as  amended  by  Stats.  1861,  p. 
681,  the  latter  reading:  "See.  42.  No  person  shall  be  deemed  competent  to  serve 
as  execntor  who  at  the  time  of  the  will  Is  proyed,  shall  be:  First.  Under  age  of 
majority;  or.  Second.  Who  shall  be  eonTieted  of  an  infamous  crime;  or,  Third. 
Who,  upon  proof,  shall  be  adjudged  by  the  eonrt  Incompetent  to  execute  the 
datles  of  the  trust  by  reason  of  drunkenness,  Improvidence,  or  want  of  under- 
atandinir,  or  Integrity.  If  any  such  person  be  named  as  the  sole  executor  in  any 
will,  or  if  all  the  persons  named  as  executors  are  incompetent,  or  shall  renounce, 
or  fail,  to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  administration, 
with  the  will  annexed,  shall  be  issued."  2.  Amended  by  Oode  Amdts.  1877-78, 
p.  Ill,  inserting  the  elause  "as  designated  and  provided  for  the  grant  of  letters 
ia  eases  of  intestacy."  8.  Amendment  by  Stats.  1901,  p.  203;  unconstitutional: 
See  note,  |  6,  ante.  4.  Amended  by  Stats.  1907,  p.  318;  the  code  commissioner 
saying,  "The  final  elause  respecting  the  renouncement  by  executors  was  omitted 
and  the  matter  provided  for  in  new  section  1850a." 

OlUtions.  Cal.  70/844;  74/840;  80/388;  88/307,  808,  812;  108/488,  489; 
118/279;  120/848,  846;  122/881;  125/307;  182/403;  141/641,  642;  (subd.  8) 
118/278.     App.   1/658.     Prob.  Aet:  Cal.   (I  42)   82/441. 

Znoompetent  U  serrs  m  execntort.    Minor:  Post,  |  1854. 

Soma  of  azecntors  unable  to  act:  Post,  §  1854. 

Xarrlaga.    As  affaetiiig  competency:  Post,  8  1352. 

Letters  of  administration  with  will  annexed:  Post,  |  1866. 

When  no  executor  is  named  in  wilL 

§  1360a.  If  no  executor  is  named  in  the  will,  or  if  the  sole  executor  or 
all  the  executors  therein  named  are  dead,  or  incompetent,  or  renounce,  or 
fail  to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  adminis- 
tration with  the  will  annexed  must  be  issued  as  designated  and  provided 
for  in  granting  of  letters  in  case  of  intestacy. 

Legislation  1 1360a.  Added  by  State.  1907,  p.  818.  See  eode  commissioner's 
note  to  I  1350,  ante. 

Interested  iwrtlee  may  file  objections. 

§1351.  Any  person  interested  in  the  estate  or  will  may  file  objections 
in  writing  to  granting  letters  testamentary  to  the  persons  named  as 
executors  or  any  of  them,  and  the  objections  must  be  heard  and  deter- 
mined by  the  court;  a  petition  may,  at  the  same  time,  be  filed  for  letters 
of  administration  with  the  will  annexed. 

Legislation  11861.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  48,  as  amended  by  Stats.  1861,  p.  681,  which  read:   "Any  person  intereated  in  a 
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will,  mmy  HU  obJeeUons  la  wiitinf  ,  to  ihm  cnntliif  of  lotton  teiUmenUry  to  tho 
persons  named  m  ezoeuton,  or  any  of  thorn,  and  tho  objections  shall  bo  heard 
and  determined  by  the  conrt;  a  petition  may  also  be  filed  for  the  issnanee  of 
letters  of  administration  with  the  will  annexed."  When  enacted  in  1872,  1 1851 
read  as  at  present,  except  for  the  amendment  of  1907.  2.  Amendment  by  Stata. 
1901,  p.  203;  unconstitutional:  See  note,  |  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  818,  snbstitntin;  "the  estate  or"  for  "a";  the  code  commissioner  saying, 
"The  words  '[the]  estate  or^  are  inserted  before  *will,'  the  reason  being  aelf-ovi* 
dent." 

CiUUons.     Cal.  88/308;   93/620;   98/554. 

Iietters  of  administration  with  will  annexed:  Post,  f  1850. 

Married  woman  may  be  executrix. 

§1352.  A  married  woman  maj  be  appointed  an  exeentrix.  The 
authority  of  an  executrix,  who  was  unmarried  when  appointed,  is  not 
extinguished  nor  affected  by  her  marriage. 

Leglslatien  1 1852.  1.  Enacted  March  11,  1872 ;  based  on  Probate  Act  1851, 
I  44  as  amended  by  SUU.  1861,  p.  631,  and  |  56  as  amended  by  Stats.  1869- 
70,  p.  637,  which  read:  "Sec.  44.  When  an  unmarried  woman,  who  shall  have 
been  appointed  executrix,  shall  marry,  her  marriage  shall  extinguish  her 
authority;  when  a  married  woman  is  nominated  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  if  she  were  a  feme  sole."  "Section  56. 
When  any  unmarried  woman,  who  shall  have  been  appointed  administratrix, 
shall  marry,  her  marriage  shall  extinguish  her  authority.  Administration  shall 
not  be  granted  to  a  [or]  at  the  request  of  a  married  woman."  When  enacted 
In  1872,  I  1352  read:  "When  an  unmarried  woman,  appointed  executrix, 
marries,  her  authority  is  extinguished.  When  a  married  woman  is  named  as 
executrix,  she  may  be  appointed  and  serve  in  every  respect  as  a  feme  sole." 
2.  Amended  by  Stats.  1891,  p.  136. 

CltaUons.     Cal.  70/344;  78/584.     Prob.  Aet:  Cal.  (8  44)  16/20. 

ICaxTled  woman  may  bo  admlnlttratzlz:   Post,   8  1370. 

Executor  of  an  executor. 

§  1353.  No  executor  of  an  executor  Bhall,  as  sneh,  be  authorized  to 
administer  on  the  estate  of  the  first  testator,  but  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  letters  of  administration  with 
the  will  annexed,  of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

Legislation  9 1368.     Enacted  March   11,   1872    (based  on  Probate  Aet   1851, 
I  45),  substituting  "must"  for  "shall"  after  "unadministered." 
CltaUons.     Cal.  134/436. 

Letters  of  administration  with  will  annexed:   Post,   fi  1856. 
Authority  given  executor  to  appoint  an  executor  Is  void:  Civ.  Code,  §  1872. 

Letters  of  administration  where  minor  executor. 

§1364.  Where  a  person  absent  from  the  state,  or  a  minor  la  named 
executor — if  there  is  another  executor  who  accepts  the  trust  and  qualifies 
— the  latter  may  have  letters  testamentary  and  administer  the  estate 
until  the  return  of  the  absentee  or  the  majority  of  the  minor,  who  may 
then  be  admitted  as  joint  executor.  If  there  is  no  other  executor,  letters 
of  administration,  with  the  will  annexed,  must  be  granted;  but  the  court 
may,  in  its  discretion,  revoke  them  on  the  return  of  the  absent  executor 
or  the  arrival  of  the  minor  at  the  age  of  majority. 
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LsgllUtloil  •  1S54.  Enacted  March  11,  1872;  based  on  Probate  Act  1851,  f  46, 
which  read:  "When  a  person  under  the  age  of  twenty-one  years  shall  be  named 
executor,  letters  of  administration,  with  the  will  annexed,  shall  be  granted  during 
the  minority  of  the  executor,  unless  there  is  another  executor,  who  shall  accept 
the  trust  and  qualify,  in  which  case  the  executor  who  shall  accept  the  trust 
and  qualify  shall  hare  letters  testamentary,  and  shall  administer  the  estate  until 
the  minor  shall  arrive  at  full  age,  when  he  may  be  admitted  as  joint  executor." 

Citations.     Cal.  80/384.  385;  108/488,  489;  122/382. 

Acts  of  a  portion  of  executors  valid. 

§  1355.  When  all  the  executors  named  are  not  appointed  by  the  eourt| 
those  appointed  have  the  same  authority  to  perform  all  acts  and  dis- 
charge the  trusty  required  by  the  will,  as  effectually  for  every  purpose  as 
if  all  were  appointed  and  should  act  together;  where  there  are  two  execu- 
tors or  administrators,  the  act  of  one  alone  shall  be  effectual,  if  the  other 
is  absent  from  the  state,  or  laboring  under  any  legal  disability  from 
serving,  or  if  he  has  given  his  co-executor  or  co-administrator  authority, 
in  writing,  to  act  for  both;  and  where  there  are  more  than  two  executors 
or  administrators,  the  act  of  a  majority  is  valid. 

Iieglslatlon  §1366.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  47,  as  amended  by  Stats.  1861.  p.  631,  which  read:  "When  all  the  executors 
named  shall  not  be  appointed  by  the  court,  such  as  are  appointed  shall  haTO 
the  same  authority  to  perform  every  act,  and  discharge  every  trust,  required  by 
the  will,  and  their  acts  shall  be  as  effectual  for  every  purpose  as  if  all  were 
appointed  and  should  act  together;  where  there  are  two  executors,  or  adminis- 
trators, the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  from  the 
state,  or  for  any  cause  is  laboring  under  any  lepal  disability  from  serving,  or  if 
he  should  have  given  his  co-executor,  or  co-administrator,  authority  under  seal, 
to  act  alone,  or  for  both;  and  where  there  are  more  than  two  executors,  or 
administrators,  the  act  of  a  majority  shall  be  sufficient.'* 

Citations.     Cal.  54/306.     App.  1/748. 

Bemalnier  of  executors  acting,  where  some  Incapacitated,  etc.:  Post,  |  1425. 

Joint  authority:  Ante,  9  15. 

Attthority  of  executors.  Before  qualifying:  Civ.  Code,  9  1873.  Before  letters 
revoked:  Post,  9  1428.  Powers,  etc.,  generally:  Post,  99  1581  et  seq.  Foreign 
executor:  Post,  9  1913. 

Bevocation  of  probate.     Effect  of:  Ante,  9  1331. 

Bemovals  and  suspensions:  Post,  99  1^36  et  seq. 

Anthorlty  of  administrators  wltli  will  annexed.    Letters,  how  Issned. 

§  1366.  Administrators  with  the  will  annexed  have  the  same  authority 
over  the  estates  which  executors  named  in  the  will  would  have,  and  their 
acts  are  as  effectual  for  all  purposes.  Their  letters  must  be  signed  by 
the  clerk  of  the  court,  and  bear  the  seal  thereof. 

Legislation  g  1366.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
99  48  and  49,  which  read:  "9  48.  Administrators,  with  the  will  annexed,  shall 
have  the  same  authority  as  the  executor  named  in  the  will  would  have  had,  and 
their  acts  shall  be  as  effectual  for  every  purpose."  "9  49.  Letters  testamentary 
and  of  administration,  with  the  will  annexed,  shall  be  signed  by  the  clerk  and 
be  under  the  seal  of  the  court."  2.  Amendment  by  Stats.  1901,  p.  203;  uneon* 
■titutional:  See  note,  9  6,  ante. 

Citotions.     Cal.  130/172.     Prob.   Act:    Oal.  (9  48)    82/441^ 

Exeeutoc  of  executor;  Ante,  \  :i353.. 
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ARTICLE  n. 

Form  of  Lottari. 

.    1 1860.     Fonn  of  letters  teBtamentary. 

I  1361.     Form  of  letters  of  administration  with  the  win  annexed 
i  1862.     Form  of  letters  of  administration. 

Form  of  letters  testamentary. 
§  1300.    Letters  testamentary  must  be  substantially  in  the  following 

form:  State  of  California,  county,  or  city  and  county  of .    The  last 

will  of  A.  B.y  deceased,  a  copy  of  which  is  hereto  annexed,  having  been 
proved  and  recorded  in  the  superior  court  of  the  county,  or  city  and 

county  of ,  G.  D.,  who  is  named  therein  as  such,  is  hereby  appointed 

executor.    Witness,  O.  H.,  clerk  of  the  superior  court  of  the  county,  or 

city  and  county  of ,  with  the  seal  of  the  court  affixed  the day 

of ,  A.  D.,  18 — .     (Seal).    By  order  of  the  court.    G.  H.,  Clerk. 

LegisUtion  §  1360.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
§50),  (1)  substitntincr  "must*'  for  "may"  after  "testamentary,"  and  (2)  omit- 
ting "The"  before  "State."  2.  Amended  by  Code  Amdts.  1880,  p.  79,  (1)  in- 
serting "or  city  and  eoanty  of  after  "eounty"  in  both  instances;  (2)  substitnt- 
ing  "snperior"  for  '*probate"  before  "oourt"  in  both  instances;  and  (8)  inserting 
"as  such"  before  "is  hereby." 

BeaL    Beqoired:   Ante,   8  158,  snbd.  9.     Of  courts,  generally:   Ante,  18  147-  ' 
158. 

Form  of  letters  of  admlnistratloii  with  the  will  aimezed. 

§  1361.    Letters  of  administration,  with  the  will  annexed,  must  be  sub- 
stantially in  the  following  form:  State  of  California,  county   [or  city 

and  county]  of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which 

is  hereto  annexed,  having  been  proved  and  recorded  in  the  superior  court 

of  the  county,  or  city  and  county  of ,  and  there  being  no  executor 

named  in  the  will  (or  as  the  case  may  be),  C.  D.  is  hereby  appointed 
administrator  with  the  will    annexed.     Witness,    G.  H.,  clerk    of    the 

superior  court  of  the  county,  or  city  and  county  of ,  with  the  seal  of 

the  court  affixed,  the  day  of  ,  A.  D.  18 — »     (Seal.)     By  order 

of  the  court.    G.  H.,  Clerk. 

Legislation  •  1861.  1.  Enacted  March  11,  1872  (based  on  Probate  Aot  1851, 
8  51),  (1)  substituting  "must"  for  "may"  after  "annexed,"  and  (2)  omitting 
"The"  before  "State."  2.  Amended  by  Code  Amdts.  1880,  p.  79,  (1)  inserting 
"or  city  and  county**  In  both  instances,  and  (2)  substituting  "superior^  for 
"probate"  in  both  instances. 


Form  of  letters  of  administratioiL 

§  1362.    Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  in  the  following  form:  State  of 

California,  county,  or  city  and  county  of .     C.  D.  is  hereby  appointed 

administrator  of  the  estate  of  A.  B.,  deceased.     (Seal.)     Witness,  G.  H., 

clerk  of  the  superior  court  of  the  county,  or  city  and  county  of  , 

with   the  seal   thereof   affixed,   the  day  of  ,  A.   D.   18 — ^.     By 

order  of  the  court.     G.  H.,  Clerk. 
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Ltfiilfttlon  •  1S6S.  1.  Bnaoted  March  11,  1872  (based  on  Probata  Act  1851, 
I  71),  (1)  tabaiituting  (a)  "mnat"  for  ''ahall"  after  "administration,"  (b)  "sub- 
stantially in"  for  "may  be  in  substantially,"  and  (c)  "thereof"  for  "of  the  court" 
before  "affixed";  (2)  omitUng  (a)  "and  be"  before  "under  the  seal."  and  (b) 
"The"  before  "SUte."  2.  Amended  by  Code  Amdts.  1880,  p.  79,  (1)  inserting 
"or  city  and  county"  In  both  instanoeSt  and  (2)  substituting  "superior"  for 
•probate." 

CiUUoiu.     Oal.  64/10;   122/41. 


ARTICLE  in. 

lactlen  of  Admlnlstratldii,  to  Whom  and  the  Order  in  Whicli  They  are  Oruiled. 

1 1365.  Order  of  persons  entitled  to  administer.     Partner  not  to  administer. 

§  1866.  Preference  of  persons  equally  entitled. 

I  1367.  In  discretion  of  court  to  appoint  administrator,  when. 

I  1868.  When  minor  or  incompefent  entitled,  who  appointed  administrator, 

i  1369.  Who  are  incompetent  to  act  as  administrators. 

i  1870.  Married  woman  may  be  administratrix. 

Order  of  persons  eatitled  to  administer.    Partner  not  to  administer. 

§  1366.  Administration  of  the  estate  of  a  person  dying  intestate  must 
be  granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned,  the 
relatives  of  the  deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate  or  some  portion  thereof;  and 
they  are,  respectively,  entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he 
or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  tbe  distribution  of  the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time  of  his 
•decease,  the  surviving  partner  must  in  no  case  be  appointed  adminis- 
trator of  his  estate.  This  section  shall  apply  to  the  relatives  of  the 
previously  deceased  spouse  of  decedent  when  entitled  to  succeed  to  some 
portion  of  the  estate  under  subdivision  eight  of  section  thirteen  hundred 
and  eighty-six  of  the  Civil  Code. 

Legislation  91866.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  52,  as  amended  by  Stats.  1863-64,  p.  522,  which  read:  "Administration  of  the 
estate  of  a  person  dying  intestate  shall  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  and  they  shall  be  respectively  entitled  in  the 
following  order:  First.  The  suryiving  husband  or  wife,  or  some  person  as  he  or 
she  may  appoint.  Second.  The  children.  Third.  The  father  or  moiner.  Fourth. 
The  brothers.  Fifth.  The  sisters.  Sixth.  The  grandchildren.  Seventh.  Any  other 
of  the  next  of  kin  who  would  be  entitled  to  share  in  the  distribution  of  the  estate. 
Eighth.  The  public  administrator.     Ninth.  The  creditors.     Tenth.  Any  person  or 
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pertont  legally  competent;  provided,  that  when  there  was  any  partnership  exist- 
ing between  the  intestate,  at  the  time  of  his  death,  and  any  other  person,  the 
surriying  partner  shall  in  no  ease  be  appointed  administrator  of  the  estate  of 
sach  intestate."  When  enacted  in  1872,  S  1365  read  as  at  present,  except  for 
the  amendments  of  1875-76,  1877-78,  and  1907.  2.  Amended  by  Code  Amdts. 
1875-76,  p.  102,  transposing  the  order  in  subds.  8  and  0.  thus  placing  the  cred- 
itors after  the  public  administrator.  8.  Amended  by  Code  Amdts.  1877-78,  p. 
Ill,  inserting  after  "mentioned,"  in  the  first  paragraph,  "the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are  entitled  to  succeed  to 
his  personal  estate,  or  some  portion  thereof."  4.  Amended  by  Stats.  1907. 
p.  566,  adding  the  second  sentence  of  the  final  paragraph;  the  code  commissioner 
saying:  "The  amendment  merely  adds  the  last  section  (sic)  in  order  to  make 
the  section  conform  to  the  final  amendments  to  subdivision  8  of  |  1386  of  the 
Civil  Code." 

Gluttons.  Cal.  46/574;  52/539;  54/216.  217;  56/420;  57/82;  64/227;  65/ 
809;  72/165,  166;  74/340,  341;  76/297;  88/620;  93/612;  97/340,  341,  342, 
428,  429;  100/80;  103/588;  106/455;  108/488;  110/410;  114/465;  118/278. 
279;  127/661,  662;  135/8;  136/111,  113;  141/542;  143/442.  445.  446.  608; 
146/593;  (subd.  1)  78/585;  120/346,  349;  122/163,  164.  165;  132/309;  (subd. 
2)  132/402,  403;  (subd.  4)  143/440;  (subd.  7)  136/112;  (subd.  8)  120/343; 
122/163;  (subd.  10)  53/245.  App.4/92;  6/363.  Prob.  Act:  CaL  (§52)  7/ 
230,  232;   16/164,  165.  367;   17/536;  25/515;   34/468. 

Pnblle  administrators.     Generally:  Post,  5!  1726  et  seq. 

Incompetent  perioni:  Post.  §S  1369.  1370. 

B«eommend»tlon  by  on*  entitled  to  admlnlfter:  Post,  1 1879. 

Preference  of  persons  equally  entitled. 

§1366.  Of  several  persons  claimiDg  and  equally  entitled  to  adminis- 
ter, males  must  be  preferred  to  females,  and  relatives  of  the  whole  to 
those  of  the  half  blood. 

Legislation  §  1866.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  53,  which  read :  **When  there  shall  be  several  persons  claiming  and  equally 
entitled  to  the  administration,  males  shall  be  preferred  to  females,  and  relatives 
of  the  whole  blood  to  those  of  the  half  blood."  2.  Amendment  by  Stata.  1001, 
p.  203;   unconstitutional:   See  note,   (5.  ante. 

OlUtlons.     Cal.  132/402;   141/542. 

In  discretion  of  court  to  appoint  administrator,  when. 

§  1S67.  When  there  are  several  persons  equally  entitled  to  the  adminis- 
tration, the  court  may  grant  letters  to  one  or  more  of  them;  and  when 
a  creditor  is  claiming  letters  the  court  may,  in  its  discretion,  at  the 
request  of  another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

Legislation  6  1367.  1.  Enacted  March  11.  1872  (based  on  Probate  Act  1851, 
I  54.  as  amended  by  Stats.  1863-64,  p.  368).  omitting  "in  its  dlseretton"  befora 
"grant"  where  it  first  occurs.  2.  Amendment  by  Stats.  1901,  p.  204;  oncon* 
stitutional:  See  note,  9  5.  ante. 

Citations.     Cal.  46/574;  132/402;  143/440,  443,  445,  446. 

When  minor  or  incompetent  entitled,  who  appointed  administrator. 

§  1368.  If  any  person  entitled  to  administration  is  a  minor  or  an  in- 
competent person,  letters  must  be  granted  to  his  or  her  guardian,  or  any 
other  person  entitled  to  letters  of  administration,  in  the  discretion  of  the 
court. 
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Leglfltotlon  §1368.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
I  67,  as  amended  by  Stats.  1869-70,  p.  687,  which  read:  "If  any  person  entitled 
to  administration  shall  be  a  minor,  administration  may  be  granted  to  his  or  her 
guardian  or  to  any  other  person  entitled  to  the  issuance  of  letters  of  administra- 
tion, in  the  discretion  of  the  court."  When  enacted  in  1872,  S  1368  read  as  now, 
except  for  the  amendment  of  1898.  2.  Amended  by  Stats.  1893,  p.  62,  in- 
serting "or  an  incompetent  person"  after  "minor."  8.  Amendment  by  Stats. 
1901,  p.  204;  unconstitutional:   See  note,   8  6,  ante. 

OitotlOttS.  Gal.  80/884;  97/429;  108/480;  148/489.  440.  441,  448,  444,  445, 
446. 

Gnardian  of  minor:  Ante,  9S  872.  873;  post.  |§  1747.  1759. 

Who  are  incompetent  to  act  aa  administrators. 

§1369.  No  person  is  competent  or  entitled  to  serve  as  administrator 
or  administratrix  who  is: 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  tbe  duties  of  the 
trust  by  reason  of  drunkenness,  improvidence^  or  want  of  understanding 
or  integrity. 

Legislation  81369.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1861. 
S  55,  as  amended  by  Stats.  1861,  p.  682,  which  read:  "No  person  shall  be  entitled 
to  letters  of  administration  who  shall  be:  First,  Under  the  age  of  majority;  or, 
Second.  Who  shall  have  been  eonricted  of  any  infamous  crime;  or,  Third.  Who, 
upon  proof,  shall  be  adjudged  by  the  court  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvidence,  or  want  of  integrity,  or  under- 
standing." When  enacted  in  1872,  8  1869  read  as  at  present,  except  for  the 
amendment  of  1878.  2.  Amended  by  Code  Amdts.  1877-78.  p.  112.  (1)  insert- 
ing, (a)  in  introductory  paragraph,  "or  entitled"  after  "competent,**  and  (b) 
omitting  "when  appointed"  before  "is."  at  end  of  introductory  paragraph;  (2) 
adding  a  new  subd.  2,  reading.  "Not  a  bona  fide  resident  of  the  state";  and  (8) 
renumbering  subds.  2  and  8  as  subds.  8  and  4.  respectively. 

Cltotions.  Gal.  64/216.  217;  68/459.  460;  64/228;  72/165;  80/388;  88/ 
620;  93/612;  97/429;  103/587;  104/624;  110/410;  142/180,  131,  182,  133; 
143/440.  441.  445;   (subd.  2)   120/638;  122/381. 

Eeroking  letters:  See  post,  8  1888. 

Married  woman  may  be  administratrix. 

§1370.  A  married  woman  may  be  appointed  administratrix.  When 
an  unmarried  woman  appointed  administratrix  marries,  her  authority  is 
not  thereby  extinguished. 

Legislation  8  1370.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  56.  as  amended  by  Stats.  1871-72.  p.  94,  which  read:  "When  any  unmarried 
woman  who  shall  have  been  appointed  administratrix  shall  marry,  her  marriage 
shall  extinguish  her  authority  as  such  administratrix.  Administration  shall  not 
be  granted  to  a  married  woman."  When  enacted  in  1872.  §  1870  read  as  at 
present,  except  for  the  ehanges  of  1891.  2.  Amended  by  Stats.  1891.  p.  11. 
(1)  substituting  "may"  for  "must  not"  before  "be  appointed,"  and  (2)  inserting 
*'not  thereby"  before  "extinguished." 

Citations.     Cal.  182/310.  311. 

Iftarried  woman  as  ezecntriz:  Ante,  8  1852. 
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▲RTICLB   IV. 

Petition  and  Odhteit  for  Ltttert,  and  Action  ThoMon. 

1 1871.  Petition  for  letters,  how  made. 

I  1872.  Letters  of  sdmintstration,  when  granted. 

I  1878.  Clerk  of  court  must  set  day  for  hearing.     Notice  of  application. 

I  1874.  Contesting  application. 

8  1876.  Hearing  of  application. 

I  1876.  Evidence  of  notice. 

i  1877.  Grant  to  any  applicant. 

I  1878.  What  proofs  must  be  made  before  granting  letten  af  administration. 

I  1879.  Letters  may  be  granted  to  others  than  those  entitled. 

I  1880.  Special  notices  to  heirs,  devisees,  and  legatees  during  administration. 

Petition  for  letters,  how  made. 

§1371.  Petitions  for  letters  of  administration  mast  be  in  writing, 
signed  by  the  applicant  or  bis  counsel,  and  filed  with  the  elerk  of  the 
court,  stating  the  facts  essential  to  give  the  court  jurisdiction  of  the 
ease,  and  when  known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residences  of  the  heirs  of  the  decedent,  and  the  value  and  eharaeter 
of  the  property.  If  the  jurisdictional  facts  exist,  and  are  proved  at  the 
hearing  but  are  not  fully  set  forth  in  the  petition,  the  decree  or  order 
of  administration  and  subsequent  proceedings  are  not  void  on  account 
of  such  want  of  jurisdictional  averments. 

LeglslaUon  1 1371.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  58,  as  amended  by  Stats.  1861,  p.  632,  which  read:  "Applications  for  letters  of 
sdminlstration  shall  be  made  by  petition,  in  writing,  signed  by  the  applicant,  or 
his  counsel,  and  filed  with  the  clerk  of  the  court;  the  petition  must  stato  the 
facts  essential  to  give  the  court  Jurisdiction  of  the  case,  and  when  the  same  is 
known  to  the  administrator,  he  shall  state  the  names,  ages,  and  residence,  of  the 
heirs  of  the  deceased,  and  the  Talue  and  character  of  the  property;  if  the  Juris- 
dictional facts  existed,  but  are  not  fully  set  forth  in  the  petition,  and  the  same 
shall  be  afterwards  proved  in  the  course  of  administration,  the  decree  of  admin* 
istration,  and  the  subsequent  proceedings,  shall  not,  on  account  of  such  want  of 
Jurisdictional  averments,  be  held  void."  When  enacted  in  1872,  |  1871  read  as 
at  present,  except  for  the  changes  made  in  1907.  2.  Amendment  by  Stata.  1001, 
p.  204;  unconstitutional:  See  note,  9  5,  ante.  8.  Amended  by  Stats.  1907,  p.  818, 
(1)  substituting  (a)  "residences"  for  "residence,"  and  (b)  "exist,  and  are  proved 
at  the  hearing"  for  "existed,"  and  (2)  omitting  "and  are  afterward  proved  in 
the  course  of  administration";  the  code  commissioner  saying,  "The  amendment 
consists  in  omitting  after  the  word  'petition*  the  following:  'and  are  afterward 
proved  in  the  coarse  of  administration,*  and  inserting  in  lien  thereof  the  follow- 
ing: 'and  are  proved  at  the  hearing.'" 

GitaUons.     Cal.  71/522;  76/297;  100/80;  149/101. 

Orders  and  docreei  need  not  rocito  tlia  facts:  Post,  1 1704. 

Letters  of  administration,  when  granted. 

§  1372.  Letters  of  administration  may  be  granted  bj  the  court  at  any 
time  appointed  for  the  hearing  of  the  application,  or  at  any  time  to 
which  the  hearing  is  continued  or  postponed. 

Legislation  9  1372.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  50,  which  read:  "Letters  of  administration  shall  only  be  granted  at  a  regular 
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term  of  the  court,  or  at  »  ipecUl  term  appointed  by  the  judge  for  the  hearing  of 
the  application."  When  enacted  in  1872,  §  1872  read:  "Letters  of  administration 
may  be  granted  at  a  regular  term  of  the  court,  or  at  a  special  term  appointed  by 
the  Judge  for  the  hearing  of  the  application."  2.  Amended  by  Code  Amdta.  1880, 
p.  79. 

Citations.    Cal.  149/101,  102. 

Clerk  of  conn  must  set  day  for  hearing.    Notice  of  applicatioxL 

§  1373.  When  a  petition  prayins  for  letters  of  administration  is  filed, 
the  clerk  of  the  court  must  set  the  petition  for  hearing  by  the  court, 
and  give  notice  thereof  hj  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  one  of  which  must  be  at  the  place  where  the 
court  is  held,  containing  the  name  of  the  decedent,  the  name  of  the  appli- 
cant, and  the  time  at  which  the  application  will  be  heard.  Such  notice 
must  be  given  at  least  ten  days  before  the  hearing. 

I.eglslation  §1873.  1.  Enacted  March  11,  1873;  based  on  Probate  Act  1851, 
I  60,  which  read :  "When  any  petition  praying  for  letters  of  administration,  has 
been  filed,  the  clerk  shall  give  notice  thereof,  by  causing  notices  to  be  posted  in 
at  least  three  public  places  in  the  county,  one  of  which  shall  be  at  the  place  where 
the  court  is  held.  The  notice  shall  state  the  name  of  the  deceased,  the  name  of 
the  applicant,  and  the  term  of  the  court  at  which  the  application  will  be  heard. 
Such  notice  shall  be  given  at  least  ten  days  before  the  hearing."  When  enacted 
in  1872,  9  1378  read:  "When  a  petition  praying  for  letters  of  administration  is 
flled,  the  clerk  must  give  notice  thereof  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county,  one  of  which  must  be  at  the  place  where 
the  court  is  held,  containing  the  name  of  the  decedenti  the  name  of  the  applicant, 
and  the  term  of  the  court  at  which  the  application  will  be  heard.  Such  notice 
must  be  given  at  least  ten  days  before  the  hearing."  2.  Amended  by  Oode 
Amdts.  1880,  p.  80,  to  read  as  now,  except  for  the  changes  made  in  1891.  8. 
Amended  by  Stats.  1891,  p.  427,  inserting  (1)  "of  the  court"  after  "clerk,"  and 
(2)  "set  the  petition  for  hearing  by  the  court  and,"  before  "give  notice." 

CitaUoni.  Oal.  84/109;  105/182;  142/552;  149/101,  102;  152/276.  App. 
S/40. 

Posting  notices:  Compare  ante,  8  1808. 

Contesting  application. 

§  1374.  Any  person  interested  may  contest  the  petition,  by  fi!ing 
written  opposition  thereto,  on  the  ground  of  tbe  incompetency  of  the 
applicant,  or  may  assert  his  own  rights  to  the  administration  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original  petition,  and 
tH^  court  must  hear  the  two  petitions  together. 

X<egiilatioa  §  1374.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  61,  as  amended  by  Stats.  1861,  p.  632),  (1)  substituting  (a)  "petition"  for 
"application,"  and  (b)  "In  the  latter  case  the  contestant  must  file  a  petition  and 
give  the  notice  required  for  an  original  petition,  and  the  court  must  hear  the 
two  petitions  together"  for  "after  proper  petition  flled  and  due  notice  given"; 
<2)  omitting  "a"  before  "written." 

Oitations.  Cal.  98/554;  100/80;  122/168;  142/133,  552;  149/487.  Prob. 
Act:  Oal.  (I  61)  28/186. 

Incompetency  of  applicant:  Ante,  S  1869. 

Ftrions  entitled  to  administer:  Ante,  S  136S. 


§  1375  CODE  OF   CIVIL  PROCEDURE.  560 

Hearing  of  application. 

§  1375.  On  the  hearing,  it  being  first  proved  that  notiee  has  been 
giyen  as  herein  required,  the  court  must  hear  the  allegations  and  proofs 
of  the  parties,  and  order  the  issuing  of  letters  of  administration  to  the 
party  best  entitled  thereto. 

Legislation  61376.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851, 
I  62,  which  read:  "On  the  hearing,  it  being  first  proved  that  notiee  has  been  firen 
according  to  law,  the  conrt  shall  proceed  to  hear  the  allegations  and  proof  of 
the  parties,  and  to  order  the  issnanee  of  letters  of  administration  as  the  case 
maj  require."  2.  Amendment  by  Stats.  1901,  p.  204;  unconstitutional:  See  note, 
I  5,  ante. 

OlUtions.     Cal.  100/80;    149/101.    102.     Prob.  Act:   Cal.  (i  62)    84/468. 

Proof  of  notice:  Compare  ante,  {  1306. 

OondnsiTe  eTldenco:  Post,  S  1876. 

Evidence  of  notice. 

§1376.  An  entry  in  the  minutes  of  the  court,  that  the  required  proof 
was  made  and  notice  given,  shall  be  conclusive  evidence  of  the  fact  of 
such  notice. 

Legislation  8  1376.  Enacted  March  11.  1872;  based  on  Probate  Act  1851,  |  68, 
which  read:  "An  entry  in  the  minutes  of  the  court  that  proof  was  made,  that 
notice  had  been  given,  according  to  law,  shall  be  conclusiye  •▼idenee  of  the  fact  of 
such  notice." 

CiUUona.     Prob.  Act:  Gal.  (8  63)  7/234,  288. 

Grant  to  any  applicant. 

§  1S77.  Letters  of  administration  must  be  granted  to  any  applicant, 
though  it  appears  that  there  are  other  persons  having  better  rights  to 
the  administration,  when  such  persons  fail  to  appear  and  claim  the  issu- 
ing of  letters  to  themselves. 

Legislation  9 1377.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
8  64).  substituting  (1)  "must"  for  "may."  (2)  "appears"  for  "appear,"  (8) 
"rights"  for  "right,"  and   (4)   "issuing"  for  "issuance." 

Citotions.     Cal.  56/410;    120/348.     Prob.  Act:   Cal.   (8  64)    7/281. 

Other  persons  having  bettex  rights.  Hay  procure  revocation:  Pott,  18  1888- 
1386. 

Wbat  proofs  must  be  made  before  granting  letters  of  administration. 

§  1378.  Before  letters  of  administration  are  granted  on  the  estate  of 
any  person  who  is  represented  to  have  died  intestate,  the  fact  of  his 
dying  intestate  must  be  proved  by  the  testimony  of  the  applicant  pr 
others;  and  the  court  may  also  examine  any  other  person  concerning  the 
time,  place,  and  manner  of  his  death,  the  place  of  his  residence  at  the 
time,  the  value  and  character  of  his  property,  and  whether  or  not  the 
decedent  left  any  will,  and  may  compel  any  person  to  attend  as  a  wit- 
LOSS  for  that  purpose. 

Legislation  8  1378.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  65,  as  amended  by  Stats.  1861.  p.  632).  (1)  substituting  (a)  "must"  for  "shall 
be"  after  "administration,"  and  (b)  "must"  for  "shall"  after  "intestate";  (2)  in- 
serting "or  others"  after  "applicant";  (3)  substituting  (a)  "his"  for  "tha"  be- 
fore "death,"  and  (b)   "decedent"  for  "deceased." 

Witness.     Compelling  attendance  of:  Post,  88  1085  et  seq. 
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Zietten  may  be  granted  to  others  than  those  entitled. 

§  1379.  Administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  otherwise  entitled  to  the  same,  at  the  written  re- 
quest of  the  person  entitled,  filed  in  the  court.  When  the  person  entitled 
la  a  non-resident  of  the  state,  affidavits,  taken  ex  parte  before  any 
officer  authorized  by  the  laws  of  this  state  to  take  acknowledgments 
and  administer  oaths  out  of  this  state,  may  be  received  as  prima  facie 
evidence  of  the  identity  of  the  party,  if  free  from  suspicion,  and  the  fact 
is  established  to  the  satisfaction  of  the  court. 

LeglaUtion  §1379.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot  1851. 
i  66.  as  amended  by  Stats.  1861,  p.  632,  which  read:  "Administration  may  be 
granted  to  one,  or  more,  competent  persons,  although  not  entitled  to  the  same,  at 
the  request  of  the  person  entitled;  the  request  shall  be  in  writing,  and  shall  be 
filed  in  the  court.  'When  the  person  entitled  is  a  non-resident  of  the  state. 
aflidaTits,  or  depositions,  taken  ex  parte,  before  any  officer  authorized  by  the  laws 
of  this  state  to  take  acknowledgments  and  administer  oaths,  out  of  this  state,  may 
be  received  as  prima  facie  evidence  of  the  identity  of  the  party,  if  free  from 
reasonable  suspicion,  and  the  fact  be  established  to  the  satisfaction  of  the 
court."  When  enacted  in  1872,  §  1379  read:  "Administration  may  be  granted  to 
one  or  more  competent  persons,  although  not  entitled  to  the  same,  at  the  written 
request  of  the  person  entitled,  filed  in  the  court.  When  the  person  entitled  is  a 
non-resident  of  the  state,  affidavits  or  depositions,  taken  ex  parte  before  any 
officer  authorized  by  the  laws  of  this  state  to  take  acknowledgments  and  admin* 
later  oaths  out  of  this  state,  may  be  received  as  primary  evidenee  of  the  identity 
•f  the  party,  if  free  from  suspicion,  and  the  fact  is  established  to  the  satisfaction 
•i  the  court."  2.  Amended  by  Code  Amdts.  1877-78,  p.  112,  (1)  inserting  "in 
the  discretion  of  the  court"  before  "be  granted,"  and  (2)  omitting  last  sentence. 
8.  .Amended  by  Code  Amdts.  1880.  p.  118.  4.  Repeal  by  Stats.  1901,  p.  204; 
vneonstitutional :  See  note,  S  5i  ante. 

Citations.  Cal.  58/245;  54/217;  56/420;  57/82;  63/459,  460;  64/228;  72/ 
16d;  93/613;  97/340,  341,  842,  3-13,  429;  104/624;  120/346;  122/164,  165; 
135/8;  141/541;  143/445;  149/101.  Prob.  Act:  Cal.  (§66)  16/164,  165;  28/ 
186. 

Proof  of  identity.  Affidaviti:  Post,  §{2009-2015.  Depositions  out  of  state: 
Post,  §§2024-2028.     Prim*  facia  evidence:  Post,  §  1838. 

Special  notices  to  heirs,  devisees,  and  legatees  during  administratioiL 

§1380*  At  any  time  after  the  issuancb  of  letters  testamentary  or  of 
administration  upon  the  estate  of  any  decedent,  any  person  interested 
in  said  estate,  whether  as  heir,  devisee,  or  legatee,  or  the  attorney  for 
such  heir,  devisee,  or  legatee,  may  serve  upon  the  executor  or  admin* 
istrator  (or  upon  the  attorney  for  the  executor  or  administrator),  and 
file  with  the  clerk  of  the  court  wherein  administration  of  such  estate  is 
pending,  a  written  request,  stating  that  he  desires  special  notice  of  any 
or  all  of  the  following  mentioned  matters,  steps  or  proceedings  in  the 
administration  of  said  estate,  to  wit: 

(1)  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property 
of  the  estate. 

(2)  Filing  of  accounts. 

(3)  Filing  of  petitions  for  distribution. 

(4)  Filing  of  petitions  for  partition  of  any  property  of  the  estate. 

Code  Civ.  Proc. — 86 
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Such  request  shall  state  the  post^oiRce  address  of  such  heir,  devisee, 
or  legatee,  or  his  attorney,  and  thereafter  a  brief  notice  of  the  filing  of 
any  of  such  petitions  or  accounts,  except  petitions  for  sale  of  perishable 
property  or  other  personal  property,  which  will  incur  expense  or  loss  by 
keeping,  shall  be  addressed  to  such  heir,  devisee,  or  legatee,  or  his 
attorney,  at  his  stated  post-office  address,  and  deposited  in  the  United 
States  post-office  with  the  postage  thereon  prepaid,  within  two  days 
after  the  filing  of  such  petition  or  account;  or  personal  service  of  such 
notices  may  be  made  on  such  heir,  devisee,  or  legatee,  or  his  attorney, 
within  said  two  days  and  such  personal  service  shall  be  equivalent  to 
such  deposit  in  the  post-office,  and  proof  of  mailing  or  of  personal  service 
must  be  filed  with  the  clerk  before  the  hearing  of  such  petition  or 
account.  If  upon  the  hearing  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  said  notice  has  been  regularly  given,  the  court  shall  so 
find  in  its  order  or  judgment  and  such  judgment  shall  be  final  and  con- 
elusive  upon  all  persons. 

Leglilatioa  f  1380.     Added  hj  Stats.  1909,  p.  985. 


ARTICLE  y. 

SavoeatloB  of  Letters,  and  Proceedings  Therefot. 

I  1888.  Reyocfttion  of  letterg  of  administration. 

i  1384.  When  petition  filed,  citation  to  issue. 

S  1385.  Hearing  of  petition  for  reYocation. 

I  1380.  Prior  rights  of  relatives  entitle  them  to  revoke  prior  letters. 

Revocation  of  letters  of  admlnietration. 

§  1383.  When  letters  of  administration  have  been  granted  to  any 
other  person  than  the  surviving  husband  or  wife,  child,  father,  mother, 
brother,  or  sister  of  the  intestate,  any  one  of  them  who  is  competent,  or 
any  competent  person  at  the  written  request  of  any  one  of  them,  may 
obtain  the  revocation  of  the  letters,  and  be  entitled  to  the  administra- 
tion, by  presenting  to  the  court  a  petition  praying  the  revocation,  and 
that  letters  of  administration  may  be  issued  to  him. 

Legislation  91383.  1.  Enncted  March  11,  1872;  based  on  Probate  Aet  1851. 
I  67.  as  amended  by  Stats.  1869-70.  p.  400,  which  read:  "When  letters  of  admin- 
istration have  been  granted  to  any  other  person  than  the  surriTing  hnsband  or 
wife,  the  child,  the  father,  mother,  brother  or  sister  of  the  intestate,  any  one  of 
them  may  obtain  the  revocation  of  the  letters  and  shall  be  entitled  to  the  admin- 
istration, by  presenting  to  the  probate  court  a  petition  praying  the  revocation,  and 
that  letters  of  administration  may  be  issued  to  him  or  her.*'  When  enacted  in 
1872,  §  1383  read  as  at  present,  except  for  the  changes  made  in  1880.  2.  Amended 
by  Code  Amdts.  1880,  p.  80.  (1)  substituting  "other  person"  for  '^person  other," 
(2)  inserting  "who  is  competent,  or  any  competent  person  at  the  written  request 
of  any  one  of  them,"  and  (8)  omitting  "probate"  before  "eonrt."  8.  Amend* 
ment  by  Stats.  1901,  p.  204;  unconstitutional:   See  note,  §  5,  ante. 

ClUtlons.  Cal.  56/327;  72/166;  84/110;  88/481;  97/842;  98/585;  99/875; 
108/487,  488,  489;  120/349;  122/164;  142/130;  147/845;  151/82S.  Proh. 
Act:   Cal.  (5  67)    16/165. 

Persons  Incompetent:   Ante,   89  1369,   1870. 

Revocation:    See    post,    fi  1886,    1436-1440. 
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When  petition  filed,  citation  to  issue. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in  addition  to  the 
notice  provided  in  section  thirteen  hundred  and  seventy-three,  issue  a 
citation  to  the  administrator  to  appear  and  answer  the  same  at  the  time 
appointed  for  the  hearing. 

LegliUtlon  §1384.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  68,  aa  amended  by  Stats.  1861,  p.  683.  which  read:  "When  any  such  petition  is 
filed  the  clerk  shall  is'sue  a  citation  to  the  administrator  to  appear  and  answer 
the  petition  on  some  day  of  term  of  the  court,  or  at  any  special  term  that  may  be 
appointed  by  the  court,  or  Judge."  When  enacted  in  1872,  9  1384  read:  *'When 
■uch  petition  is  filed,  the  clerk  must  issue  a  citation  to  the  administrator  to  appear 
and  answer  the  same  on  some  day  of  a  refpilar  term  of  the  court,  or  a  special 
term  appointed  by  the  court  or  judge  for  the  hearing  thereof."  3.  Amended  by 
Code  Amdta.  1878-74.  p.  859. 

OiUtlons.     Oal.  56/827;   72/24;   120/849. 

OlUtion.     GenexaUy:  Post,  88  1707-1711. 

Hearing  of  petition  for  revocation. 

§  1385.  At  the  time  appointed,  the  citation  having  been  dulj  served 
and  returned,  the  court  must  proceed  to  hear  the  allegations  and  proofs 
of  the  parties;  and  if  the  right  of  the  applicant  is  established,  and  he  is 
competent,  letters  of  administration  must  be  granted  to  him,  and  the 
letters  of  the  former  administrator  revoked. 

Legialation  fl  1885.  Enacted  March  11,  1872;  based  on  Probate  Act  1851.  8  69, 
which  read:  "At  the  time  appointed,  the  citation  having  been  duly  served  and 
returned,  the  court  shall  proceed  to  hear  the  allegations  and  proofs  of  the  par- 
ties; and  if  the  right  of  the  applicant  is  established,  and  he  or  she  be  competent, 
letters  of  administration  shall  be  granted  to  the  applicant,  and  the  lettera  of  the 
former  administrator  be  revoked.** 

Oltotions.     Oal.  66/827;    120/849;    142/180. 

Prior  rights  of  relatives  entitle  tbem  to  revoke  prior  letters. 

§1386.  The  surviving  husband  or  wife,  when  letters  of  administra- 
tion have  been  granted  to  a  child,  father,  brother,  or  sister  of  the  intes- 
tate; or  anj  of  such  relatives,  when  letters  have  been  granted  to  any 
other  of  them,  may  assert  his  prior  right,  and  obtain  letters  of  adminis- 
tration, and  have  the  letters  before  granted  revoked  in  the  manner 
prescribed  in  the  three  preceding  sections. 

Legislation  fl  1886.  Enacted  March  11.  1872  (based  on  Probate  Act  1851, 
8  70,  aa  amended  by  Stats.  1869-70,  p.  400),  (1)  substituting  "when"  for  "where" 
after  "wife";  (2)  omitting  (a)  "to  the"  before  "father,"  (b)  "to  a"  before 
•T»rother"  and  before  "sister,"  and  (c)  "or  her"  before  "prior  ri/Eht.** 

Oltations.     Cal.  66/827;   120/349;  182/810;    (subd.  1)   152/207. 
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ARTICLE  VI. 
Oatbi  and  Bonds  of  Bxecntori  and  Admlnlitratorf. 

1887.  Administrator  or  executor  to  take  oath.     Letters  and  bond  to  ba  recorded. 

1888.  Bond  of  administrator.     Form  and  requirements  of, 

1389.  Additional  bondi,  when  required. 

1390.  Conditions  of  bonds. 

1891.  Separate  bonds,  when  more  than  one  administrator. 

1892.  Several  recoveries  may  be  had  on  same  bond. 

1393.  Bonds,  and  justification  of  sureties  on.     Must  be  approved. 

1394.  Citation  and  requirements  of  judge  on  deficient  bond.    Additional  leeurity. 

1395.  Right  ceases  when  sufficient  security  not  given. 

1396.  When  bond  may  be  dispensed  with. 

1397.  Petition  showing  failing  sureties  and  asking  for  further  bonds. 
1396.  Citation  to  executor,  etc.,  to  show  cause  against  such  application, 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor,  etc. 

1402.  Further  security  ordered  without  application  of  party  in  interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Applications  to  be  determined  at  any  time. 

1407.  Liability  on  bond. 

Administrator  or  executor  to  take  oath.  Letters  and  bond  to  be  recorded. 
§  1387.  Before  letters  testamentary  or  of  administration  are  issued  to 
the  executor  or  administrator,  he  must  take  and  subscribe  an  oath  before 
some  officer  authorized  to  administer  oaths,  that  he  will  perform,  accord- 
ing to  law,  the  duties  of  executor  or  administrator,  which  oath  must  be 
attached  to  the  letters.  All  letters  testamentary  and  of  administration 
issued  to,  and  all  bonds  executed  by  executors  or  administrators,  with 
the  affidavits  and  certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in  books  to  be  kept 
by  him  in  his  office  for  that  purpose. 

Legislation  §1387.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  72,  as  amended  by  Stats.  1863.  p.  23,  which  read:  "Before  letters  testamentary 
or  of  administration  shall  be  issued  to  the  executor  or  administrator,  he  shall 
take  and  subscribe  an  oath  or  affirmation,  before  the  probate  judge,  clerk,  or 
other  officer  authorized  to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  and  such  oath  or  affirmation  shall  ba 
attached  to  the  letters.  All  letters  testamentary  and  of  administration  issued  to 
and  all  bonds  executed  by  executors  or  administrators,  with  the  affidaTits  and 
certificates  thereon,  as  provided  for  in  this  act.  shall  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  respectively,  in  a  book  to  b« 
kept  by  him  in  his  office  for  that  purpose;  and  the  said  records,  and  duly  certi- 
fied copies  taken  therefrom,  shall  have  the  same  force  and  effect  in  all  cases 
whataoever  as  the  original  papers  would  have." 

OltaUons.     Cal.  06/598.     Prob.  Act:  Cal.  (S  72)    84/468,  460. 

Bond  of  administrator.    Form  and  requirements  of. 

§  1388.     Every  person  to  whom  letters  testamentary  or  of  administra- 
tion are  directed  to  issue,  must,  before  receiving  them,  execute  a  bond 
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to  the  state  of  California,  with  two  or  more  suffieient  Bureties,  to  be 
approved  \)y  the  superior  court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  sevbral,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable  value  of  the 
annual  rents,  promts,  and  issues  of  real  property  belonging  to  the  estate, 
which  values  must  be  ascertained  by  the  superior  court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and  any  other  persons.  * 

Zfeglslation  #1388.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  73,  at  amended  by  Stata.  1863-64,  p.  368,  which  read:  "Every  person  to  whom 
letters  testamentary  or  of  administration  shall  have  been  directed  to  issue,  shall, 
before  receiving  the  letters,  execute  a  bond  to  the  state  of  California,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  the  probate  judge.  In  form,  the 
bond  shall  be  joint  and  several,  and  the  penalty  shall  not  be  less  than  twice  the 
ralue  of  the  personal  property  and  twice  the  probable  value  of  the  annual 
rents,  profits,  and  issues  of  the  real  property  belonging  to  the  estate,  which 
▼allies  shall  be  ascertained  by  the  probate  judge,  by  the  examination  on  oath  of 
the  party  applying,  and  of  any  other  persons  he  may  think  proper  to  examine. 
The  probate  judge  shall  require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered  by  him;  provided,  that  no  such  additional 
bond  shall  be  required  when  it  shall  satisfactorily  appear  to  the  court  that  the 
penalty  of  the  bond  given  before  receiving  lettera,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  property  remaining  in  or  that 
will  oome  into  the  possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twioe  the  probable  amount  to 
be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold.  The  bond  shall  be 
eondi tinned  that  the  executor  or  administrator  shall  faithfully  execute  the  duties 
of  the  trust  according  to  law."  When  enacted  in  1872,  8  1888  read  as  at  present, 
exeept  for  the  amendments  of  1880.  2.  Amended  by  Code  Amdta.  1880,  p.  80, 
(1)  substituting  "superior  court,  or  a  judge  thereof"  for  "probate  judge"  in  both 
instances;   (2)   omitting  "the"  before  "real  property." 

Citations.     Cal.  101/128;    112/267;   127/661,    662.     App.  2/477,   6/455. 

Bnreties:   Post,   99  1393,  1894,   1397-1400.   1403,   1404,  1407. 

Approved  by  Judge,  at  chambers:  Ante,  9  166. 

Bond.  Condition  of:  Post,  9  1390.  Separata  when:  Post,  9  1391.  Bacovery 
on:  Post,  99  1392,  1407.  Not  required  when:  Post,  9  1396.  Further  security: 
Post,  99  1389,  1394-1402.     Stands  as  undertaking  on  appeal:  Ante,  9  965. 

Bond,  reduction  of,  on  deposit  of  personal  securities  with  certain  corpora- 
tions:  See  act  of  April  6,  1891,  Stats.  1891,  p.  490.  9  4. 

Addittonal  tondB,  when  required. 

§1389.  The  superior  court,  or  a  judge  thereof,  must  require  an  addi- 
tional bond  whenever  the  sale  of  any  real  estate  belonging  to  an  estate 
is  ordered;  but  no  such  additional  bond  must  be  required  when  it  satis- 
factorily appears  to  the  court  that  the  penalty  of  the  bond  given  before 
receiving  letters,  or  of  any  bond  given  in  place  thereof,  is  equal  to  twice 
the  value  of  the  personal  piroperty  remaining  in  or  that  will  come  into 
the  possession  of  the  executor  or  administrator,  including  the  annual 
rents,  profits,  and  issues  of  real  estate,  and  twice  the  probable  amount 
to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 

Legislation  §1889.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  73,  as  amended  by  Stats.  1863-64,  p.  368.  See  Legislation  9  1388,  ante.  When 
enacted  in  1872,  9  1389  read  as  at  present,  except  for  the  changes  made  in 
1880.     2.  Amended    by   Code   Amdts.    1880.    p.    80,    (1)    sabstitnting    "saperiov 
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eourt,  n  ft  jadf*  tK«r«of '  for  ''probftto  Jvdgft,"  ft&4  <a)  omlUlng  '^j  klm"  mfttf 
«<ordei«d." 

OlUUoni.     Cftl.  50/809;  128/488. 

AddlttOBftl  bond  Bifty  bo  roqvirod  of  pnblio  ftdmlniitrfttor:  Pott,  1 1731. 

Fsrtlnr  looiirlty:  Poit.  19  1894-1402. 

Oondittons  of  bonds. 

§1390.  The  bond  matt  be  eonditioned  that  the  executor  or  admlnii- 
trator  shall  faithfully  execute  the  duties  of  the  trust  according  to  law. 

LogiiUtioa  01890.     Enacted  Mftrch  11,   1872;   bftted  on   Probate  Act  1851, 
I  78,  at  amended  by  State.  1868-64,  p.  868.     See  Legislation  |  1888,  ante. 
Dntlei  of  oxeentor:  Poet,  ||  1581  et  leq. 

Separate  bonds,  when  more  than  one  administrator. 

§  139L  When  two  or  more  persons  are  appointed  executors  or  adminis- 
trators, the  superior  court,  or  a  judge  thereof,  must  require  and  take  a 
separate  bond  from  each  of  them. 

Legltlfttlon  11391.  1.  EnaeUd  Mareh  11.  1872  (baaed  on  Probate  Aot  1851, 
I  74),  rabatitatinff  (1)  "are"  for  "iball  be,**  and  (2)  "mutt  require  and"  for 
"■hall."  2.  Amended  by  Code  Amdts.  1880,  p.  80,  lubstituting  "auperior  court, 
or  a  judge  thereof,"  for  "probate  judge." 

Oltetlons.     Oftl.  74/218. 

Several  recoTeries  may  be  bad  on  same  bond. 

§1392.  The  bond  shall  not  be  void  upon  the  first  recoverj,  but  maj 
be  sued  and  recovered  upon  from  time  to  time,  by  any  person  aggrieved, 
in  his  own  name,  until  the  whole  penalty  is  exhausted. 

Legiilatlon  ff  1898.     Enacted  Mareh  11,   1872   (bated  on  ProbaU  Aot  1851, 
I  75),  inserting  "and  recovered"  after  "lued." 
In  his  own  name,  party  beneflelallj  interested:  Ante,  I  867. 
Kind  of  money  payftble  nnder  bond:  Poit,  S  1407. 

Bonds,  and  Justification  of  snreties  on.    Mnst  be  approved. 

§1393.  In  all  cases  where  bonds  or  undertakings  are  required  to  be 
given,  under  this  title,  the  sureties  must  justify  thereon  in  the  same 
manner  and  in  like  amounts  as  required  by  section  ten  hundred  and  fifty- 
seven  of  this  code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.  All  such  bonds  and 
undertakings  must  be  approved  by  a  judge  of  the  superior  eourt  before 
being  filed  or  recorded. 

LegiiUtioa  •1898.  1.  Enacted  Mareh  11,  1872;  based  on  Probate  Act  1851. 
I  76,  as  amended  by  Stats.  1863-64,  p.  869,  which  read:  "In  all  oases  where 
bonds  are  required  by  this  act,  the  sureties  must  justif7>  on  oath,  before  some 
officer  authorized  to  administer  oaths,  to  the  effect  that  they  are  householders  or 
freeholders,  residents  within  this  state,  and  worth  the  amount  justified  to  OTer 
and  above  their  debts  and  liabilities,  exclusiTO  of  property  exempt  from  execu- 
tion. Such  Justification  shall  be  in  writing,  signed  by  the  person  justifying,  and 
certified  to  by  the  officer  who  takes  the  same,  and  attached  to  and  filed  with  the 
bond.  Whenever  the  penal  sum  of  the  bond  amounts  to  more  than  two  thousand 
dollars,  the  sureties  may  be  allowed  to  become  liable  for  portions  of  said  pensl 
sum,  making,  in  the  segregate,  the  whole  penal  sum  of  the  bond;  but  for  each  of 
aaid  portions  of  said  penal  sum  there  shall  be  at  least  two  sufficient  sureties,  who 
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■hall  be  Jointlj  and  sererally  bound  therefor  with  the  principal.  Nothing,  how- 
erer,  in  this  act  shall  be  so  construed  that  all  the  sureties  upon  anj  such  bond, 
the  penal  sum  of  which  exceeds  two  thousand  dollars,  may  not  be  jointly  and 
■eTerally  bound  with  the  principal  for  the  whole  penal  sum.  and  each  of  them 
justify  in  portion*  thereof;  provided,  the  sums  Justified  to  can,  without  dividing 
any  of  them,  be  so  added  or  arranged  as  to  form  two  sums,  each  equal  to  or 
greater  than  the  said  penal  sum."  When  enacted  in  1872»  |  1898  read  as  at  pros* 
ent,  except  for  the  change  made  in  1880.  2.  Amended  by  Code  Amdts.  1880,  p. 
81,  substituting  "or  a  Judge  of  the  superior  eourt"  for  '^probata  Judge." 

Approved  by  judge  at  chamben:  Ante,  |  166. 

Examination  of  inretles.    When  aaalliloatlona  questioned:  Post,   1 1394. 

Oitatton  and  reqnlrementa  of  judge  on  deficient  bond.    AdditlonaJ  secn- 

rity. 

§  1394.  Before  the  judge  approveB  any  bond  required  under  this  title, 
and  after  its  approval,  he  may,  of  his  own  motion,  or  upon  the  motion  of 
any  person  interested  in  the  estate,  supported  by  affidavit  that  the  sure- 
ties, or  some  one  or  more  of  them,  are  not  worth  as  much  as  they  have 
justified  to,  order  a  citation  to  issue  requiring  such  sureties  to  appear 
before  him  at  a  designated  time  and  place,  to  be  examined  touching  their 
property  and  its  value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  requiring  his  appear- 
ance on  the  return  of  the  citation;  and  on  its  return  he  may  examine  the 
sureties  and  such  witnesses  as  may  be  produced,  touching  the  property  of 
the  sureties  and  its  value;  and  if,  upon  such  examination,  he  is  satisfied 
that  the  bond  is  insufficient,  he  must  require  sufficient  additional  security. 

IiOglalatlon  •  1394.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  76,  as  amended  by  Stats.  1863-64,  p.  869,  q.v..  Legislation  §  1893,  ante.  When 
enaeted  in  1872,  9  1894  read:  "Before  the  probate  Judge  approTes  any  bond 
required  under  this  title,  he  may  of  his  own  motion,  or  at  any  time  after  the 
approTal  of  such  bond,  upon  the  motion  of  any  person  interested  in  the  estate, 
supported  by  affidavit  that  any  one  or  all  of  such  sureties  are  not  worth  as  much 
as  they  have  Justified  to,  order  a  citation  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  certain  time  and  place,  to  testify  touching  their  prop- 
erty and  its  ralue;  and  the  Judge  must,  at  the  time  such  citation  is  issued, 
eause  a  notice  to  be  issued  to  the  executor  or  administrator,  requiring  his  appesr- 
•nee  at  the  return  of  the  citation.  Upon  the  return  of  the  citation,  the  Judge 
may  swear  the  sureties,  and  such  witnesses  as  may  be  produced,  touching  the 
property  of  such  sureties  and  its  Tslue;  and  if,  upon  such  inrestigation,  the  Judge 
is  satisfied  that  the  bond  is  insufficient,  he  may  require  sufficient  additional  secu- 
rity, within  such  time  as  may  be  reasonable,  not  less  than  Ato  days."  2.  Amended 
by  Oode  Amdts.  1873-74,  p.  859,  to  read  as  at  present,  except  for  amendment  of 
1880.  8.  Amended  by  Code  Amdts.  1880,  p.  81,  omitting  "probate  court"  before 
"Judge"  in  first  instance. 

OlUtlons.     Cal.  72/24;   111/156. 

Oltotion:  Post,  f  fi  1707,  1711. 

Additional  aecunty.     Effect  of  failuxo  to  glTO,  la  time:  Post,  |  189S. 

Bight  ceases  when  sufflcient  security  not  given. 

§  1395.  If  sufficient  security  is  not  given  within  the  time  fixed  by  the 
judge's  order,  the  right  of  such  executor  or  administrator  to  the  adminis- 
tration shall  cease,  and  the  person  next  entitled  to  the  administration  on 
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the  estate,  who  will  execute  a  sufficient  bond,  must  be  appointed  to  the 
administration. 

Leglilatlon  9  1396.     Enacted  March  11,  1872;  hased  on  Probata  Act  1851,  I  76, 
aa  amended  by  Stats.  1863-64,  p.  369,  q.T.,  Legislation  §  \393,  ante. 
Cltationa.     Cal.  111/156,  157,  158. 

When  bond  may  be  dispensed  with. 

§  1396.  When  it  is  expressly  provided  in  the  will  that  no  bond  shall 
be  required  of  the  executor,  letters  testamentary  may  issue,  and  sales  of 
real  estate  be  made  and  confirmed  without  any  bond,  unless  the  court, 
for  good  cause,  require  one  to  be  executed;  but  the  executor  may  at  any 
time  afterwards  (if  it  appear  from  any  cause  necessary  or  proper)  be 
required  to  file  a  bond,  as  in  other  cases. 

Legislation  91896.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
9  77,  as  amended  by  Stats.  1863-64,  p.  369,  which  read:  "When  it  is  expressly 
proTided  in  the  will  of  a  testator  that  no  bond  shall  be  required  of  the  execu- 
tor, letters  testamentary  may  issue  and  salea  of  real  estate  be  made  and  eon- 
flrmed  without  any  bond  having  been  given;  but  an  executor  to  whom  letters 
have  been  issued  without  bond  may  at  any  time  afterward,  whenever  it  may  be 
shown  from  any  cause  to  be  necessary  or  proper,  be  required  to  appear  and  file 
a  bond,  as  in  other  cases."  When  enacted  in  1872,  9  1396  read:  "When  it  is 
expressly  provided  in  the  will  of  a  testator,  that  no  bond  is  required  of  Uie  execu- 
tor, letters  testamentary  may  issue  and  sales  of  real  estate  be  made  and  con- 
firmed without  any  bond  being  given;  but  an  executor  to  whom  letters  are  issued 
without  bond,  may,  at  any  lime  afterward  (when  it  appears  from  any  cause 
necessary  or  proper),  be  required  to  file  a  bond  aa  in  other  easea."  2.  Amended 
by  Code  Amdts.  1873-74,  p.  860. 

CitaUona.     Cal.  53/20. 

Petition  showing  falling  sureties  and  asking  for  further  bonds. 

§  1397.  Any  person  interested  in  an  estate  may,  by  verified  petition, 
represent  to  the  superior  court,  or  a  judge  thereof,  that  the  sureties  of 
the  executor  or  administrator  thereof  have  become,  or  are  becoming, 
insolvent,  or  that  they  have  removed,  or  are  about  to  remove,  from  the 
state,  or  that  from  any  other  cause  the  bond  is  insufficient,  and  ask  that 
further  security  be  required. 

Legislation  §1397.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
9  78,  which  read:  "Whenever  any  person  interested  in  any  estate  shall  discovei 
that  the  sureties  of  any  executor  or  administrator  have  become  or  are  becoming 
insolvent,  that  they  have  removed  or  are  about  to  remove  from  the  state,  or  that,  * 
from  any  other  cause,  the  bond  is  insulTicient,  he  may  apply,  by  petition,  to  the 
probate  judge,  and  require  that  further  security  be  given."  When  enacted  in 
1872,  9  1397  read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended 
by  Code  Amdts.  1880,  p.  81,  substituting  "superior  court,  or  a  judge  thereor*  for 
"probate   judge." 

CitaUons.     Cal.  64/39;    146/171.     Prob.   Act:    Cal.  (9  78)    68/86. 

Ask  farther  security,  court  may:  Post,  9  1402. 

Citation  to  executor,  etc.,  to  show  canss  against  snch  appllcatioiL 

§1398.  If  the  court,  or  a  judge  thereof,  is  satisfied  that  the  matter 
requires  investigatioui  a  citation    must    be    issued  to  the  executor  or 
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admini^rator  requiring  him  to  appear,  at  a  time  and  place  to  "be  therein 
specified,  to  show  cause  why  he  should  not  give  further  security.  The 
citation  must  be  served  personally  on  the  executor  or  administrator,  at 
least  five  days  before  the  return-day.  If  he  has  absconded,  or  cannot  be 
found,  it  may  be  served  by  leaving  a  copy  of  it  at  his  place  of  residence, 
or  by  such  publication  as  the  court,  or  a  judge  thereof,  may  order. 

LeglsUtion  §  1S08.  1,  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
i  70)»  (1)  substituting  (a)  "is"  for  "shall  be"  before  "satisfied."  (b)  "must"  for 
"shall"  after  "citation"  In  both  instances,  and  (c)  "has"  for  "shall  have"  before 
"absconded";  (2)  adding  (a)  "of  it"  after  "copy,"  and  (b)  "or  by  such  publica- 
tion as  the  court  or  judge  may  order/'  at  end  of  section;  (8)  changing  period  to 
semicolon  after  "residence."  2.  Amended  by  Oode  Amdts.  1880,  p.  81,  sub- 
stituting (1)  "court,  or  a  judge  thereof,"  for  "probate  judge,"  and  (2)  "a  judge 
thereof  for  "judge." 

Citationi.     Cal.  64/39;   72/24;   116/451.     Prob.  Act:  Cal.  (i  79)    68/86. 

Further  security  may  be  ordered. 

§1399.  On  the  return  of  the  citation,  or  at  such  other  time  as  the 
judge  may  appoint,  he  must  proceed  to  hear  the  proofs  and  allegations 
of  the  parties.  If  it  satisfactorily  appears  that  the  security  is,  from 
any  cause,  insufficient,  he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new  bond  in  the 
usual  form  within  a  reasonable  time,  not  less  than  five  days. 

Leglilation  §  1399.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
i  80),  substltutiog  (1)  "may"  for  "shall"  before  "appoint,"  (2)  "must"  for  "shall" 
before  "proceed,"  (8)  "satisfactorily  appears"  for  "shall  satisfactorily  appear," 
and  (4)  "less  than"  for  "exceeding."  2.  Amendment  by  Stats.  1901,  p.  205; 
uneonstitutional :  See  note,  fi  5,  ante. 

OlUtions.     Oal.  64/89.     Prob.  Act:  Cal.  (S  80)   68/86. 

Neglecting  to  obey  order. 

§  1400.  If  the  executor  or  administrator  neglects  to  comply  with  the 
order  within  the  time  prescribed,  the  judge  must,  by  order,  revoke  his 
letters,  and  his  authority  must  thereupon  cease. 

Legislation  9  1400.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  81),  substituting  (1)  "neglects"  for  "neglect,"  and  (2)  "must"  for  "shall" 
after  "judge"  and  after  "authority." 

OitoUoni.     Cal.  64/89.     Prob.  Act:   Cal.  (8  81)   68/86. 

Suspending  powers  of  executor,  etc 

§  1401.  When  a  petition  is  presented  praying  that  an  executor  or 
administrator  be  required  to  give  further  security,  or  to  give  bond,  where, 
by  the  terms  of  the  will,  no  bond  was  originally  required,  and  it  is 
alleged,  on  oath,  that  the  executor  or  administrator  is  wasting  the 
property  of  the  estate,  the  judge  may,  by  order,  suspend  his  powers  until 
the  matter  can  be  heard  and  determined. 

Legislation  g  1401.  Enacted  March  11,  1872;  based  on  Probate  Act  1851,  i  82. 
which  read:  "When  a  petition  is  presented,  praying  that  an  executor  or  admin- 
istrator be  required  to  give  further  security,  and  when  it  shall  also  be  alleged, 
•B  oath  or  affirmation,  that  the  executor  or  administrator  is  wasting  the  prop- 
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erty  of  the  estate,  the  judge  may,  hy  order,  raspend  hie  powera  ontil  the  mat* 
ter  can  be  heard  and  determined." 
Oitatlons.     Cal.  53/20;  64/39. 

Furtber  security  ordered  without  application  of  party  in  interest. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond  of  any  ezeeu- 
tor  or  administrator  is  from  any  cause  insufficient,  the  judge,  without 
any  application,  must  cause  him  to  be  cited  to  appear  and  show  cause 
why  he  should  not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested. 

Leglilation  11402.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  83,  which  read:  "When  it  ahall  come  to  his  knowledge  that  the  bond  of  any  ex- 
ecutor or  administrator  is,  from  any  cause,  insufficient,  it  shall  be  the  duty  of  the 
probate  judge,  without  any  application,  to  cause  him  to  be  cited  to  appear  and 
show  cause  why  he  should  not  give  further  security,  and  to  proceed  thereon,  as 
upo;:  the  application  of  any  person  interested."  When  enacted  in  1872.  8  1^02 
rend  as  at  present,  except  for  the  amendment  of  1860.  2.  Amended  by  Code 
Amdts.  1880,  p.  81,  omitting  '*probate"  before  "judge/* 

Oltetlons.     Cal.  64/89;   116/451;   127/662;   146/171. 

Release  of  sureties. 

§  1403.  When  a  surety  of  any  executor  or  administrator  desires  to 
be  released  from  responsibility  on  account  of  future  acts,  he  may  make 
application  to  the  superior  court,  or  a  judge  thereof,  for  relief.  The 
court  or  judge  must  cause  a  citation  to  the  executor  or  administrator  to 
be  issued,  and  served  personally,  requiring  him  to  appear  at  a  time  and 
place,  to  be  therein  specified,  and  to  give  other  security.  If  he  has 
absconded,  left,  or  removed  from  the  state,  or  if  he  cannot  be  found, 
after  due  diligence  and  inquiry,  service  may  be  made  as  provided  in  sec- 
tion one  thousand  three  hundred  and  ninety-eight. 

Legislation  §1403.  1.  Enacted  March  11,  1872;  based  on  Probate  A«t  1851, 
(  84,  as  amended  by  Stats.  1861,  p.  633,  which  read:  "When  either,  or  all,  of 
the  sureties  of  any  executor,  or  administrator,  ahall  desire  to  be  released  from 
reBponBibility,  on  account  of  his  future  acta,  they  may  make  application  to  the 
probate  court,  or  judge,  for  relief,  and  the  court,  or  judge,  shall  cause  a  cita- 
tion to  the  executor,  or  administrator,  to  be  issued,  requiring  him  to  appear  at  a 
time  and  place,  to  be  therein  specified,  and  to  give  other  security,  which  cita- 
tion shall  be  served  personally.  If  he  has  absconded,  or  if  he  has  left,  or 
removed,  from  the  state,  or  if  he  cannot  be  found,  after  due  diligence  and  inquiry, 
service  may  be  made  by  leaving  a  copy  at  his  last  place  of  residence,  if  the  same 
can  be  ascertained,  and  by  such  publication  as  the  court,  or  probate  judge,  may 
order."  When  enacted  in  1872,  8  1^03  read  as  at  present,  except  for  the 
amendment  of  1880.  2.  Amended  by  Oode  Amdts.  1880,  p.  82,  anbitituting 
"superior  court,  or  a  judge  thereof  for  "probate  court  or  judge." 

OlUtions.     Gal.  64/40;    72/24;    107/213;    116/451;    146/170. 

I^ew  sureties. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of  the  judge,  be 
may  thereupon  make  an  order  that  the  sureties  who  applied  for  relief 
shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or 
misconduct  of  the  executor  or  administrator. 


571  BXECUTOBS  AND  ADMINISTRATOBS.  §  1411 

Leglilfttioii  •  1404.  1.  Enacted  March  11,  1872  (baaed  on  Probata  Act  1851. 
i  85),  omitting  "anretr  or"  before  "anretiea.**  8.  Amendment  by  StaU.  1001,  p. 
205;  nnconatitntional :  See  note,  S  6i  ante. 

Citationi.     Gal.  67/883;  107/218. 

Neglect  to  give  new  sureties  forfeits  letters. 

§1406.  If  the  executor  or  administrator  neglects  or  refuses  to  give 
new  sureties,  to  the  satisfaction  of  the  judge,  on  the  return  of  the  cita- 
tion, or  within  such  reasonable  time  as  the  judge  shall  allow,  unless  the 
surety  making  the  application  shall  consent  to  a  longer  extension  of  time, 
the  court  or  judge  must,  by  order,  revoke  his  letters. 

LagltUtion  f  1406.  1.  Enacted  March  11,  1872  (baaed  on  Probate  Act  1851, 
I  86,  aa  amended  by  SteU.  1861,  p.  684),  (1)  aubatituting  (a)  "neglecta"  for 
"neglect,"  and  (b)  "refnaea"  for  "refuae";  (2)  omitting  (a)  "not  exceeding 
Sre  daya"  after  "ahall  allow,"  and  (b)  "or  anretiea"  after  "aurety";  (8)  anb- 
atituting  (a)  "mnat"  for  "ahall"  after  "Judge,"  and  (b)  "hia"  for  "the"  before 
"lettera."  2.  Amendment  by  Stata.  1901,  p.  205;  unconatitntional :  See  note, 
I  5,  ante. 

Applications  to  be  determined  at  any  time. 

§1406.  The  applications  authorized  by  the  nine  preceding  sections  of 
this  chapter  may  be  heard  and  determined  at  any  time.  All  orders  made 
therein  must  be  entered  upon  the  minutes  of  the  court. 

LeglaUtion  •  1406.  1.  Enacted  March  11,  1872  (baaed  on  Probate  Act  1851, 
I  87),  changing  "ahall"  to  "mnat."  When  enacted  in  1872,  I  1406  read  aa  now, 
except  for  the  amendment  of  1880.  2.  Amended  by  Obde  Amdta.  1880,  p.  82, 
aubatitnting  "at  any  time"  for  "ont  of  term  time."  8.  Repeal  by  SUU.  1001, 
p.  206 ;  nnoonatitntional :  See  note,  |  5,  ante. 

Liability  on  bond. 

§  1407.  The  liability  of  principal  and  sureties  upon  the  bond  of  any 
executor,  administrator,  or  ^ardian,  is  in  all  cases  to  pay  in  the  kind 
of  money  or  currency  in  which  the  principal  is  legaUy  liable. 

LegialatlOB  1 1407.     Added  by  Oode  Amdta.  1878-74,  p.  861. 
Oitatioas.     Oil.  76/290. 

ABTIOLB  VII. 
Special  Admlnistratori,  and  Their  Powan  and  Dutlss. 

f  1411.  Special  adminiatrator,  when  appointed. 

1 1412.  Special  letlera  may  iaane  at  any  time. 

1 1418.  Preference  given  to  peraona  entitled  to  lettera. 

I  1414.  Special  adminiatrator  to  give  bond  and  take  oath. 

I  1415.  Dntiea  of  apecial  adminiatrator. 

i  1416.  When  lettera  teatamentary  or  of  adminiatration  are  granted,  apeeial  ad- 
miniatrator'a  powera  eeaae. 

1 1417.  Special  adminiatrator  to  render  account. 

Special  administrator,  when  appointed. 

§1411.  When  there  is  delay  in  granting  letters  testamentary  or  of 
administration  from  any  cause,  or  when  suen  letters  are  granted  irregu- 
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larly,  or  no  sufTicicnt  bond  is  filed  as  required,  or  when  no  application  is 
made  for  such  letters,  or  when  an  executor  or  administrator  dies,  or  is 
suspended,  or  removed,  the  superior  court,  or  a  judge  thereof,  mast  ap- 
point a  special  administrator  to  collect  and  take  charge  of  the  estate 
of  the  decedent  in  whatever  county  or  counties  the  same  may  be  foand, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the  preserva- 
tion of  the  estate;  or  he  may  direct  the  public  administrator  of  his 
county  to  take  charge  of  the  estate. 

LeglslAtton  f  1411.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
IS  88,  95,  282,  which  read:  "t  88.  When  there  shall  be  a  delay  in  pranting  letten 
testamentary,  or  of  administration,  from  any  cause,  or  when  no  application  shall 
have  been  made  for  such  letters,  the  probate  judge  may  appoint  a  special  admin- 
istrator to  collect  and  take  charge  of  the  estate  of  the  deceased,  and  to  exer- 
cise such  other  power  as  may  be  necessary  for  the  preservation  of  the  estate; 
or  he  may  direct  the  public  administrator  of  his  county,  if  there  be  one,  to  take 
charge  of  the  estate."  *'fi  95.  Whenever  an  executor  or  administrator  shall  die. 
or  his  letters  be  revoked,  and  the  circumstances  of  the  estate  require  the  im- 
mediate appointment  of  an  administrator,  the  probate  Judge  may  appoint  a  special 
administrator,  as  provided  in  the  preceding  sections."  "I  282.  During  the  sal- 
pension  of  the  powers  of  the  executor  or  administrator,  under  the  authority  of 
the  preceding  section,  the  probate  judge  may,  if  the  condition  of  the  estate  requires 
it,  appoint  a  special  administrator  to  take  charge  of  the  effects  of  the  estate,  who 
shall  give  the  bond,  and  account  as  other  special  administrators  are  required  to 
do."  When  enacted  in  1872,  |  1411  read  as  at  present,  except  for  the  amend- 
ments of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  82,  (1)  transposing  "ad- 
ministrator" and  "executor,"  and  (2)  substituting  "superior  court,  or  a  judge 
thereof"  for  "probate  judge." 

Citations.  Cal.  70/344;  86/73;  94/5G8;  98/66;  106/482;'  111/158;  142/ 
118,  433.  App.  1/485;  8/806.  Prob.  Act:  Cal.  (8  88)  7/281;  22/67;  (195) 
20/811. 

Special  letters  may  issue  at  any  time. 

§  1412.  The  appointment  may  be  made  at  any  time,  and  without 
notice,  and  must  be  made  by  entry  upon  the  minutes  of  the  court, 
specifying  the  powers  to  be  exercised  by  the  administrator.  Upon  such 
order  being  entered,  and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person  in  conformity 
with  the  order. 

Legislation  6  1412.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
i  89),  substituting  (1)  "must"  for  "shall"  before  "be  made"  and  before  "issue," 
and  (2)  "specifying"  for  "which  shall  specify"  before  "the  powers."  2.  Amended 
by  Code  Amdts.  1880,  p.  82,  substituting  "at  any  time"  for  "out  of  term  time."  S. 
Amendment  by  Stats.  1901,  p.  205;  unconstitutional:  See  note,  f  5,  ante. 

CiUtions.     Cal.  78/301.     App.  1/485;  7/5.    Prob.  Act:  CaL  (S  89)  22/67. 

Oath  and  bond:   Post,   I  1414. 

Preference  given  to  perscms  entitled  to  letters. 

§  1413.  In  making  the  appointment  of  a  special  administrator,  the 
court  or  judge  must  give  preference  to  the  person  entitled  to  letters 
testamentary  or  of  administration,  but  no  appeal  must  be  allowed  from 
the  appointment. 
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LegUlatlon  1 1418.  1.  Enacted  March  11.  1872  (bated  on  Probate  Act  1851, 
100),  (1)  inbstitutinf  "mnst"  for  "shall"  after  "judge"  and  after  "appeal."  and 
(2)  omitting  "or  persona"  after  "person."  2.  Amended  by  Code  Amdtl.  1880, 
p.  82,  substituting  "court  or  judge"  for  "probate  judge." 

Citations.     Cal.  73/203;   142/433.     Prob.   Act:   Cal.  (J  90)    97/670. 

Persons  entitled  to  letters:   Ante.   S§  1365  et  seq. 

Special  administrator  to  give  bond  and  take  oatb. 

§  1414.  Before  any  letters  issue  to  any  special  administrator,  be  must 
give  bond  in  such  sum  as  the  court  or  judge  may  direct,  with  sureties 
to  the  satisfaction  of  the  court  or  judge  conditioned  for  the  faithful 
performance  of  his  duties;  and  he  must  take  the  usual  oatb,  and  haye 
the  same  indorsed  on  his  letters. 

Legislation  11414.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot  1851, 
I  01,  which  read:  "Before  any  letters  shall  issue  to  any  special  administrator,  he 
shall  give  bond  in  such  sum  as  the  probate  judge  may  direct,  with  sureties,  to  the 
satisfaction  of  said  judge,  conditioned  for  the  faithful  performance  of  his  duties." 
When  enacted  in  1872,  S  1414  read  as  at  present,  except  for  the  changes  made  in 
1880.  2.  Amended  by  Code  Amdts.  1880,  p.  82,  (1)  substituting  "court  or 
judge"  for  ''probate  judge,"  and  (2)  inserting  "court  or"  before  "judge"  in  second 
instance. 

Oath  and  bond  of  administrator,  etc.:  Ante.  IS  1887-1407. 

Dntiea  of  special  administrator. 

§  1415.  The  special  administrator  must  collect  and  preserye  for  the 
executor  or  admini8tj*atory  all  the  goods,  chattels,  debts,  and  effects  of 
the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims,  and  demands 
of  the  estate;  must  take  the  charge  and  management  of,  enter  upon,  and 
preserye  from  damage,  waste,  and  injury,  the  real  estate,  and  for  any 
such  and  all  necessary  purposes  may  commence  and  maintain  or  defend 
suits  and  other  legal  proceedings  as  an  administrator;  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold,  and  exercise  such 
other  powers  as  are  conferred  upon  him  by  his  appointment,  but  in  no 
ease  is  he  liable  to  an  action  by  any  creditor  on  a  claim  against  tiie 
decedent.' 

Iieglslation  11416.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851, 
f  92,  which  read:  "The  special  administrator  shall  collect  and  preserve  for  the 
•xecutor  or  administrator  all  the  goods,  chattels,  and  debts  of  the<  deceased,  and  for 
that  purpose  may  commence  and  maintain  suits  as  an  administrator.  He  may 
tell  such  perishable  estate  as  the  probate  court  may  order  to  be  sold,  and  may 
•zercise  such  other  powers  as  may  hare  been  conferred  upon  him  by  his  appoint- 
ment; but  in  no  ease  shall  he  be  liable  to  an  action  by  any  creditor  on  a  claim 
against  the  deceased."  When  enacted  in  1872,  f  1415  read  as  at  present,  except 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  88,  omitting 
"probate"  before  "court."  8.  Amendment  by  Stats.  1901,  p.  205;  unconstitu- 
tional :   See  note,  S  5,  ante. 

Citations.  Cal.  50/302;  69/240;  106/481,  432,  488.  Prob.  Act:  Oal.  (8  92) 
7/282. 

When  letters  testamentary  or  of    administration    are    granted,  special 

administrator's  powers  cease. 

§1416.  When  letters  testamentary  or  of  administration  on  the  estate 
•f  the  decedent  haye  been  granted,  the  powers  of  the  special  adminis- 


§  1417  CODB  OF  CIVIL  PROCEDURE.  574 

trator  eeasei  and  he  must  forthwith  deliver  to  the  ezeentor  or  adminis- 
trator all  the  property  and  eflfects  of  the  decedent  in  his  hands;  and  the 
executor  or  administrator  maj 'prosecute  to  final  judgment  an/  suit 
commenced  hy  the  special  administrator. 

Leglilatton  1 1416.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
198),  (1)  subatitntins  (a)  "mnat"  for  "shall"  before  "forthwith/*  and  (b)  "de- 
eedent"  for  "deceased";  (2)  omitting  (a)  "ahaU"  before  "cease."  and  (b)  "be 
permitted  to"  before  "prosecute." 

Oltotions.     Cal.  142/488. 

Special  administrator  to  render  account. 

§1417.  The  special  administrator  must  render  an  account,  on  oath, 
of  his  proceedings  in  a  like  manner  as  other  administrators  are  required 
to  do.  He  is  entitled  to  a  reasonable  compensation  for  his  services,  to 
be  fixed  by  the  court  at  the  time  of  the  settlement  of  his  final  account. 

Leglalatton  8  1417.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
194),  substituting  "must"  for  "shall."  2.  Amendment  by  Stats.  1901,  p.  205; 
unconstitutional:  See  note,  |  5,  ante.  8.  Amended  by  Stats.  1907,  p.  828,  adding 
the  last  sentence;  the  code  commissioner  saying,  "The  amendment  is  contained  in 
the  last  sentence.  As  the  law  now  stands,  the  compensation  of  a  special  ad- 
ministrator cannot  be  fixed  until  the  final  settlement  of  the  estate,  which  aay  be, 
and  often  is,  years  after  his  services  hare  been  completed." 

Citations.     Oal.  69/241. 

Account  of  admlniitrator,  etc.:  Post,  f  I  1622  el  leq. 


ABTICLB  Till. 

Wins  Found  after  Letters  of  Administration  Granted,  and  IflscelUneons  Provlsloiis. 

I  1423.     Pre-existing  grant  of  let'ters,  when  revoked. 

(  1424.     Power  of  executor  in  such  a  case. 

i  1425.     Remaining  administrator  or  executor  to  continue  when  his  colleagues  are 

disqualified. 
{  1426.     Who  to  act  when  all  acting  are  incompetent. 
8  1427.     Executor  or  administrator  may  resign,  when.     Court  to  appoint  sueeesaor. 

Liability  of  outgoer. 
i  1428.     All  acts  of  executor,  etc.,  valid  until  his  power  is  revoked. 
i  1429.     Transcript  of  court  minutes  to  be  evidence. 

Pre-existing  grant  of  letters,  when  revoked. 

§  1423.  Upon  the  admission  to  probate  of  a  will  after  a  grant  of  let- 
ters of  administration  on  the  ground  of  intestacy,  or  upon  the  admission 
to  probate  of  a  later  will  than  the  one  before  admitted  to  probate,  the 
pre-existing  grant  of  letters  testamentary  or  of  administration  must  be 
revoked,  and  the  administrator  or  executor  whose  grant  of  authority  is 
thus  terminated  must  render  an  account  of  his  administration  within 
such  time  as  the  court  may  direct. 

Legislation  01428.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
i  98,  which  read:  "If  after  granting  letters  of  administration  on  the  ground  of 
intestacy,  a  will  of  the  deceased  shall  be  duly  proved  and  allowed  by  the  court, 
the  letters  of  administration  shall  be  revoked,  and  the  power  of  the  adminii* 
tratora  shall  cease,  and  he  shall  render  an  account  of  his  administration  witUa 
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•uch  time  »■  the  court  shall  direct."  When  I  1423  wae  enected  in  1872,  (1) 
"decedent  ii"  was  substituted  for  "deceesed  shall  he,"  (2)  "nnist*'  for  "shall** 
before  "be  revoked,"  (8)  "ceases"  for  "shall  cease."  and  (4)  "must"  for  "shall" 
before  "render."  2.  Amendment  hj  Stats.  1901,  p.  206;  uneonstitutional :  See 
note,  i  5,  ante.  8.  Amended  bj  Stats.  1907,  p.  828 ;  the  code  commissioner  say- 
ing, "Omits  the  provision  that  upon  the  admission  of  a  will  to  probate  the  powers 
of  the  administrator  cease.  It  is  misleading,  as  the  power  continues  until  his  let- 
ters are  revoked,  under  8  1428  of  the  same  code." 

Account  of  admlnlftrator:  Post,  fiS  1622  at  seq. 

Aooonnt  aft«r  authority  ended:  See  post,  {  1629. 

Power  of  executor  In  each  a  case. 

§1424.  In  such  case^  the  executor  or  tlfe  administrator  with  the  will 
annexed  is  entitled  to  demand,  sue  for,  recover,  and  collect  all  the  rights, 
goods,  chattels,  debts,  and  effects  of  the  decedent  remaining  unadminis- 
tered,  and  maj  prosecute  to  final  judgment  any  suit  commenced  bj  the 
administrator  before  the  revocation  of  his  letters  of  administration. 

Legislation  1 1424.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
i  99),  (1)  omitting  "of  the  will"  after  "executor":  (2)  substituting  "is"  for  "shall 
be"  before  "entitled";  (8)  inserting  (a)  "recover"  after  "sue  for"  and  (b) 
"debts"  after  "chattels";  (4)  substituting  "decedent"  for  "deceased";  and  (5) 
omitting  "be  permitted  to"  before  "prosecute." 

Komalfitng  administrator  or  executor  to  continue  when  his  colleagues  are 

disqualified. 

§  1426.  In  ease  any  one  of  several  executors  or  administrators,  to  whom 
letters  are  granted,  dies,  becomes  lunatic,  is  convicted  of  an  infamous 
crime,  or  otherwise  becomes  incapable  of  executing  the  trust;  or  in  case 
the  letters  testamentary  or  of  administration  are  revoked  or  annulled,  with 
respect  to  any  one  executor  or  administrator,  the  remaining  executor  or 
administrator  must  proceed  to  complete  the  execution  of  the  will  or 
administration. 

LaglsUtion  01426.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  96),  (1)  substituting  (a)  "are  granted,  dies,"  for  "shall  have  been  granted,  shall 
die,"  (b)  "is"  for  "be"  before  "convicted."  (e)  "becomes"  for  "become,"  and 
(d)  "are"  for  "shall  be"  before  "revoked";  (2)  omitting  "according  to  law" 
after  "annulled";  (8)  substituting  (a)  "executor  or  administrator"  for  "execu- 
tors or  administrators"  after  "remaining,"  (b)  "must"  for  "shall"  before  "pro- 
ceed." and  <c)  "to"  for  "and"  before  "complete." 

OiUUona.     Gal.  68/288;    99/218;    108/488.     Prob.    Act:    Cal.  (§  96)    20/811. 

Who  to  act  when  all  acting  are  incompetent 

§1426.  If  all  such  executors  or  administrators  die  or  become  incapa- 
ble, or  the  power  and  authority  of  all  of  them  is  revoked,  the  court  must 
issue  letters  of  administration,  with  the  will  annexed  or  otherwise,  to  the 
widow  or  next  of  kin,  or  others,  in  the  same  order  and  manner  as  is 
directed  in  relation  to  original  letters  of  administration.  The  adminis- 
trators so  appointed  must  give  bond  in  the  like  penalty,  with  like  sure- 
ties and  conditions,  as  hereinbefore  required  of  administrators,  and  shall 
have  the  like  power  and  authority. 

Leglilation  §1426.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
197),  (1)  omitting  "shall"  before  "die,"  (2)  changing  "shall  be  revoked  accotti- 
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In;  to  law"  to  "!■  reroked,"  (3)  changing  "shall"  to  "must"  before  "iasne."  (4) 
adding  "order  and"  before  "manner,"  and  (5)  changing  "shair*  to  "must"  before 
"give  bond."  2.  Amended  by  Code  Jlmdta.  1880,  p.  83,  omitting  "probate"  before 
"court."  8.  Amendment  by  Stats.  1901,  p.  206;  unconstitutional:  See  note,  S  5, 
ante. 

CitoUons.  Cat.  68/283;  09/218;  108/488;  112/16.  App.  1/658.  Prob.  Act: 
(i  97)    82/441. 

Letters  of  administration.  Order  and  manner  of  granting:  Ante,  19  1865  et 
seq.     With  will  annexed:    Ante,   |  1356. 

Oath  and  bond:  Ante,  5S  1887-1407. 

Power  and  authority:   Post,  §8  1581  et  seq. 

Executor  or  administrator  may  resign,  when.    Oonrt  to  appoint  Boccessor. 

Liability  of  outgoer. 

§  1427.  Any  executor  or  administrator  may,  at  any  time,  by  writing, 
filed  in  the  superior  court,  resign  his  appointment,  having  first  settled  his 
accounts  and  delivered  up  all  the  estate  to  the  person  whom  the  court 
shall  appoint  to  receive  the  same.  If,  however,  by  reason  of  any  delays 
in  such  settlement  and  delivery  up  of  the  estate,  or  for  any  other  cause, 
the  circumstances  of  the  estate  or  the  rights  of  those  interested  therein 
require  it,  the  court  may,  at  any  time  before  settlement  of  accounts  and 
delivering  up  of  the  estate  is  completed,  revoke  the  letters  of  such  execu- 
tor or  administrator,  and  appoint  in  his  stead  an  administrator,  either 
Sjpecial  or  general,  in  the  same  manner  nn  is  directed  in  relation  to  ori- 
ginal letters  of  administration.  The  liability  of  the  outgoing  executor 
or  administrator,  or  of  the  sureties  on  his  bond,  shall  not  be  in  any  man- 
ner discharged,  released,  or  affected  by  such  appointment  or  resignation. 

Legislation  §1427.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  100,  as  amended  by  Stats.  1858,  p.  105,  which  read:  "Any  executor  or  admin' 
istrator  may,  at  any  time,  by  writing,  filed  in  the  probate  court,  resign  his 
appointment,  haring  first  settled  his  accounts  and  delivered  up  all  the  estate  to 
such  person  as  the  court  shall  appoint;  provided,  if,  by  reason  of  any  delays  in 
such  settlement  and  delivering  up  of  the  estate,  or  for  any  other  cause,  the  cir> 
eumstances  of  the  estate,  or  the  rights  of  those  interested  in  the  estate  shAll,  in 
the  opinion  of  the  court,  require  it,  the  court  may,  at  any  time  before  such  aettle- 
ment  of  accounts  and  delivering  up  of  the  estate  shall  have  been  completed, 
revoke  the  powers  or  the  letters  testamentary  or  of  administration  of  such  ezecu* 
tor  or  administrator,  and  appoint,  in  his  stead,  an  administrator,  either  special 
or  general,  as  the  case  may  require,  and  in  the  same  manner  as  is  directed  in  rela* 
tion  to  original  letters  of  administration.  The  liability  of  the  outgoing  ezeeu* 
tor  or  administrator,  or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released,  or  affected,  by  such  appointment  of  a  special  or  general 
administrator  in  his  stead."  When  enacted  in  1872,  {  1427  read  as  at  present, 
except  for  the  changes  made  in  1880.  2.  Amended  by  Code  Amdta.  1880,  p.  88, 
substituting  (1)  "superior"  for  "probate,"  and  (2)  "delivery"  for  "delivering" 
after  "settlement   and." 

CltaUons.     Cal.  70/842;    78/584;    80/16;    127/452. 

AH  acts  of  executor,  etc.,  valid  until  his  power  is  revoked. 

§  1428.  All  acts  of  an  executor  or  administrator,  as  such,  before  the 
revocation  of  his  letters  testamentary  or  of  administration,  are  as  valid, 
to  all  intents  and  purposes,  as  if  such  executor  or  administrator  had 
continued  lawfully  to  execute  the  duties  of  his  trust. 
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Legislation  f  1428.     Enacted  March   11.   1872    (based  on   Probate  Act   1851. 
I  101),  sabstituting  "are"  for  "shall  be"  after  "administration." 
Citations.     Prob.  Act:  Cal.  (S  101)  20/811. 

Transcrlirt  of  court  minutes  to  be  evidence. 

§  1429.  A  transcript  from  the  minutes  of  the  eourt,  showing  the  ap- 
pointment of  any  person  as  executor  or  administrator,  together  with  the 
certificate  of  the  clerk,  under  his  hand  and  the  seal  of  his  court,  that 
Bueh  person  has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  him  and  have  not  been 
revoked,  shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 

Legislation  8  1429.     Enacted  March  11,  1872,  la  the  exact  language  of  Pro- 
bate Act  1851,  S  102. 
Letters  and  bonds  recorded:  Ante,  8  1887. 

ARTICLE  IZ. 

Dlsqnallflcatlon  of  Judges  and  Transfers  of  Admlnlstratloiifl. 

I  1480.  When  judge  not  to  act. 

I  1481.  Proceedings  when  no  judge  qualified  to  act. 

ft  1482.  Transfer  not  to  change  right  to  administer.     Retransfer,  how  made. 

I  1488.  When  proceeding  to  be  returned  to  original  court. 

When  Jadge  not  to  act. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters  testamentary 
or  of  administration  granted,  before  any 'judge  who  is  interested  as  next 
of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under  the  will,  or  when 
he  is  named  as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto,  or 
IB  in  any  other  manner  interested  or  disqualified  from  acting. 

Legislation  g  1480.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  108,  as  amended  by  Stats.  1868-64,  p.  869,  which  read:  "No  probate  court  shall 
admit  to  probate  any  will  or  grant  letters  testamentary  or  of  administration  In 
any  ease  where  the  judge  of  such  court  shall  be  interested  as  next  of  kin  to  the 
deceased,  or  as  a  legatee  or  deyisee  under  the  will,  or  when  he  shall  be  named  aa 
executor  or  trustee  in  the  will,  or  shall  be  a  witness  thereto,  or  shall  be  in  any 
manner  interested  or  disqualified  from  acting."  When  9  1480  was  enacted  in 
1872,  (1)  "thereof  is"  was  substituted  for  "of  such  court  shall  be"  before  "inter- 
ested," (2)  "decedent"  for  "deceased,"  (8)  "is"  for  "shall  be"  before  "named." 
before  "a  witness,"  and  before  "in  any  manner";  and  (4)  "other"  was  inserted 
before  "manner."     2.  Amended  by  Code  Amdts.  1880,  p.  88. 

Proceedings  when  no  Judge  qualified  to  act. 

§  1431.  When  a  petition  is  filed  in  the  superior  court,  praying  for 
admission  to  probate  of  a  will,  or  for  granting  letters  testamentary  or  of 
administration,  or  when  proceedings  are  pending  in  the  superior  court 
for  the  settlement  of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the  proceedings  to 
the  superior  court  of  an  adjoining  county,  and  the  clerk  of  the  court 
ordering  the  transfer  must  transmit  to  the  clerk  of  the  court  to  which 
the  proceedings  are  ordered  to  be  transferred  a  certified  copy  of  the 
order  and  all  papers  on  file  in  his  ofiice  in  the  proceedings;  and  there- 
Code  Civ.  Proc. — 87 
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after  the  court  to  which  the  proceeding  is  transferred  shall  exercise  the 
same  authority  and  jurisdiction  over  the  estate,  and  all  matters  relating 
to  the  administration  thereof,  as  if  it  had  original  jurisdiction  of  the 
estate;  provided,  there  shall  not  be  any  necessity  for  transferring  such 
proceedings,  or  any  of  them,  when  a  judge  of  some  other  county  qualified 
to  act  attends  at  the  request  of  the  judge  of  the  county  where  such  pro- 
ceedings are  pending,  to  hold  court,  to  conduct  and  to  try  such  pro- 
ceedings; and  such  judge  when  so  called  upon  to  preside,  shall  exercise 
the  same  jurisdiction  over  any  proceeding  in  the  estate  as  ii  exercised 
in  other  cases  under  like  circumstances. 

LoglsUtlon  §1431.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
i  104,  ai  amended  by  Stats.  1863-64,  p.  869,  which  read:  "When  the  probate 
court  of  any  county  shall  be  precluded  from  admitting  to  probate  a  will,  or 
granting  letters  testamentary  or  of  administration,  from  any  of  the  causes  men- 
tioned in  the  preceding  section,  <^he  will  may  be  proved,  and  letters  testamentary 
or  of  administration  may  be  granted,  and  all  proceedings  necessary  thereto  or 
consequent  thereon  may  be  had  in  the  probate  court  of  an  adjoining  county,  and 
the  probate  judge  and  probate  court  of  such  adjoining  county  shall  be  vested 
with  as  full  and  complete  power,  authority,  and  jurisdiction  in  the  premises  as 
would  pertain  to  them  if  the  testator  or  intestate  had  been  a  resident  of  such 
adjoining  county  at  the  time  of  his  death,  and  shall  retain  jurisdiction  in  all 
subsequent  proceedings  in  relation  to  the  estate."  When  enacted  in  1872,  |  1431 
differed  from  the  amendment  of  1907,  in  that  it  (1)  had  the  word  "probate"  in- 
stead of  "superior"  wherever  this  word  appeared;  (2)  instead  of  the  words  begin- 
ning "and  there  is  no  judge"  and  ending  "adjoining  county,"  had  these  words, 
"and  the  presiding  judge  of  the  court  is  disqualified  to  act  from  any  cause,  upon 
his  own  or  the  motion  of  any  person  interested  in  the  estate,  he  must  make  an 
order  transferring  the  proceeding  to  the  probate  court  of  an  adjoining  county"; 
(8)  had  the  words  "proceeding  is"  instead  of  "proceedings  are"  before  "ordered 
to  be";  (4)  had  "proceeding"  instead  of  "proceedings"  before  "and  thereafter"; 
and  (5)  did  not  have  the  proviso  (which  was  added  in  1891).  2.  Amended  by 
Code  Amdts.  1880,  p.  84,  and  differed  from  the  amendment  of  1907,  in  that  it  (1) 
had  "proceeding"  instead  of  "proceedings"  after  "transferring  the";  (2)  had  "pro- 
ceeding is"  instead  of  "proceedings  are"  before  "ordered  to  be";  (8)  had  the  word 
"the"  before  "papers  on  file";  and  (4)  did  not  have  the  proviso.  8.  Amended  by 
Stats.  1891,  p.  435,  and  differed  from  the  amendment  of  1907,  in  that  it  did  not 
have  the  words  "the  same"  before  "jurisdiction  over,"  in  the  proviso.  4.  Amend- 
ment by  Stats.  1901,  p.  206;  unconstitutional:  See  note,  §  5,  ante.  6.  Amended 
by  Stats.  1907,  p.  324;  the  code  commissioner  saying,  "Inserts  the  words  'the 
same'  before  'jurisdiction/  to  correct  a  clerical  error." 

Transfer  not  to  change  right  to  administer.    Betransfer,  how  made. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to  another  as 
provided  for  in  the  preceding  section,  shall  not  afifect  the  right  of  any 
person  to  letters  testamentary  or  of  administration  on  the  estate  trans- 
ferred, but  the  same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinbefore  provided.  If, 
before  the  administration  is  closed  of  any  estate  so  transferred  as  herein 
provided,  another  person  is  elected  or  appointed,  and  qualified  as  judge 
of  the  court  wherein  such  proceeding  was  originally  commenced,  who  i8 
not  disqualified  to  act  in  the  settlement  of  the  estate,  and  the  causes  for 
which  the  proceeding  was  transferred  no  longer  exist,  any  person  inter- 
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ested  in  the  estate  may  have  the  proceeding  returned  to  the  court  from 
which  it  was  originally  transferred,  by  filing  a  petition  setting  forth 
these  facts,  and  moving  the  court  therefor. 

L8glslaftlo&  §  1432.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  104.  aa  amended  by  Stats.  1868-64,  p.  369,  q.T.,  ante.  Legislation  8  1481.  When 
enacted  in  1872,  9  1482  read  aa  at  present,  except  for  the  amendments  of  1880. 
2.  Amended  by  Code  Amdts.  1880,  p.  84,  substituting  (1)  "hereinafter"  for 
"hereinbefore,"  and  (2)  "judge  of  the  court"  for  "probate  judge  of  the  county." 
8.  Amendment  by  Stats.  1901,  p.  207 ;  unconstitutional :  See  note,  S  5,  ante.  4. 
Amended  by  Stats.  1907,  p.  824,  substituting  "hereinbefore"  for  "hereinafter"; 
the  code  commissioner  saying,   "to  correct  a  manifest  error." 

When  proceeding  to  be  returned  to  original  court. 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by  the  preceding 
section  to  be  set  out  in  the  petition  are  satisfactorily  shown,  and  it  fur- 
ther appears  to  the  court  that  the  convenience  of  parties  interested  would 
be  promoted  by  such  chiiinge,  the  judge  must  make  an  order  transferring 
the  proceeding  back  to  the  court  where  it  was  originally  commenced; 
and  the  clerk  of  the  court  ordering  the  transfer  must  transmit  to  the 
clerk  of  the  court  in  which  the  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on  file  in  his  office 
in  the  proceeding;  and  the  court  where  the  proceeding  was  originally 
commenced  shall  thereafter  have  jurisdiction  and  power  to  make  all 
necessary  orders  and  decrees  to  close  up  the  administration  of  the  estate. 

Legislation  1 1433.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
^1 104,  aa  amended  by  Stats.  1863-64,  p.  829,  q.r.,  ante.  Legislation  {  1481.  When 
'enacted  in  1872,  S  1438  read  as  at  present,  except  for  the  amendment  of  1880. 

8.  Amended  by  Oode  Amdts.   1880,   p.   84,   omitting   "probata"    before   "ooort" 

where  it  occura  the  second  time. 

ABTIOLB  X. 

Bemovals  and  Suspensions  in  Certain  Oases, 

1 1486.  Suspension  of  powers  of  executor. 

8  1487.  Revocation  of  letters. 

I  1488.  Any  party  interested  may  appear  on  hearing. 

I  1489.  Notice  to  absconding  executors  and  administrators. 

I  1440.  May  compel  attendance. 

Siupension  of  powers  of  executor. 

§1436.  Whenever  a  judge  of  a  superior  court  has  reason  to  believe 
from  his  own  knowledge,  or  from  credible  information,  that  any  executor 
or  administrator  has  wasted,  embezzled,  or  mismanaged,  or  is  about  to 
waste  or  embezzle  the  property  of  the  estate  compiitted  to  his  charge,  or 
has  committed  or  is  about  to  commit  a  fraud  upon  the  estate,  or  is 
incompetent  to  act,  or  has  permanently  removed  from  the  state,  or  has 
wrongfully  neglected  the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  order  entered  upon 
the  minutes  of  the  court,  direct  such  executor  or  administrator  to  be 
cited  to  appear  and  show  cause  why  his  letters  should  not  be  revoked, 
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and  maj  also  suspend  the  powers  of  such  executor  or  administrator,  until 
the  matter  is  investigated. 

Legislation  1 1486.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
1281,  aa  amended  by  State.  1861.  p.  651.  When  enacted  in  1872,  |  1486  (1) 
Bubatituted  (a)  "ia"  for  "haa  been"  before  "incompetent."  <b)  "he  mnat"  for 
"it  ahall  be  hia  doty,"  and  (c)  "ia"  for  "can  be"  before  "inyeatigated" ;  and  (2) 
omitted  "to"  before  "suspend."  2.  Amended  by  Oode  Amdts.  1880,  p.  84,  anb- 
Btitnting  "a  judge  of  a  auperior  eourt"  for  "the  probate  judge."  8.  Amendment 
by  State.  1901,  p.  207;  unconstitutional:  See  note,  (5,  ante.  4.  Amended  by 
State.  1907,  p.  824,  inserting  "direct  auch  executor  or  administrator  to  be  cited 
to  appear  and  ahow  cause  why  his  letters  shoald  not  be  revoked,  and  may  also," 
before  "auspend";  the  code  commissioner  saying,  "to  make  it  clear  that  an 
executor  or  administrator  may  be  cited  without  being  flrat  auapended." 

OiUtlons.  Oal.  61/154;  70/344;  83/586;  99/221;  122/881,  882,  888;  125/ 
806,  808;  185/195;  187/475.     Prob.  Act:  Oal.  (§281)   6/669. 

Misoondnct  of  executor.  As  to  inventory:  Poat,  |8  1450,  1451.  As  to  «s- 
Ubit  sad  seeount:  Poat,  98  1626,  1627,  1630. 

Suspension  of  executor,  etc.    Done  st  chambers:  Ante,  1 166. 

BemoTsl  of  executor:  Ante,  SS  1883  et  aeq. 

BeTOoatlon  of  letters  for  wsste,  embesslement,  or  negleet:  See  post.  §  1626. 

Reyocatlon  of  letters. 

§1437.  If  the  executor  or  administrator  fails  to  appear  in  obedience 
to  the  citation,  or,  if  he  appears,  and  the  court  is  satisfied  from  the  evi- 
dence, that  there  exists  cause  tor  his  removal,  his  letters  must  be  re- 
voked. 

Legislation  1 1437.  1.  Rnacted  March  11,  1872 ;  baaed  on  Probate  Aet  1851, 
I  288,  which  read :  "When  auch  auspension  haa  been  made,  notice  thereof  ahall  be 
giren  to  the  executor  or  administrator,  and  he  shall  be  cited  to  appear  and  ahow 
cause  why  his 'letters  should  not  be  revoked.  If  he  fail  to  appear  in  obedience  to 
the  citation,  or  if,  appearing,  the  court  be  satiafied  that  there  exists  cauae  for  his 
remoTal,  hia  letters  shall  be  roToked,  and  lettera  of  administration  granted  anew, 
aa  the  case  may  require."  When  enacted  in  1872,  fi  1487  aubstituted  (1)  "ia"  for 
"haa  been,"  (2)  "must"  for"  shall"  in  all  instances,  and  (3)  "ia"  for  "be"  before 
"aatisfied."  2.  Amendment  by  Stats.  1901,  p.  207;  unconstitutional:  See  note, 
I  5,  ante.  8.  Amended  by  Stats.  1907,  p.  325 ;  the  code  commissioner  saying, 
"Amended  to  correspond  to  9  1436." 

CitaUons.  Gal.  70/314;  122/381»  882;  185/305.  308.  Prob.  Act:  CaL  (|  288) 
6/669. 

Any  party  Interested  may  appear  on  hearing. 

§  1438.  At  the  hearing,  any  person  interested  in  the  estate  may  appear 
and  file  his  allegations  in  writing,  showing  that  the  executor  or  adminis- 
trator should  be  removed;  to  which  the  executor  or  administrator  may 
demur  or  answer,  as  hereinbefore  provided.  The  issues  raised  must  be 
heard  and  determined  by  the  court. 

Legislation  §  1438.  Enacted  March  11, 1872;  based  on  Probate  Aet  1851,  f  384. 
which  read:  "At  the  hearing  any  person  interested  in  the  estate  may  appear  and 
file  his  allegations  in  writing,  showing  that  the  executor  or  administrator  ahouU 
be  removed.     Such  allegations  shall  be  heard  and  determined  by  the  eourt.** 

Oltotions.     Cal.  70/344;   122/381;   125/805. 
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Notice  to  absconding  executors  and  administrators. 

§  1439.  If  the  executor  or  administrator  has  absconded  or  conceals 
bimself,  or  has  removed  or  absented  himself  from  the  state,  notice  may 
be  given  him  of  the  pendency  of  the  proceedings  hj  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 

Xioglilatlon  tl439.     Enacted  March  11,  1872,  in  the  exact  language  of  Pro> 
bate  Act  M51,  fi  286,  aa  amended  by  StaU.  1861,  p.  652. 
Oitattons.     Cal.  122/881. 
Ckmipare  poet,  }  1680. 

Hay  compel  attendance. 

§1440.  In  the  proceedings  authorized  by  the  preceding  sections  of 
this  article,  for  the  removal  of  an  executor  or  administrator,  the  court 
may  compel  his  attendance  by  attachment,  and  may  compel  him  to  an- 
swer  questions,  on  oath,  touching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke  his  letters,  or 
both. 

Leglflatlon  1 1440.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
i  286.  aa  amended  by  Stats.  1861.  p.  652),  substituting  "article"  for  "chapter." 

ClUtlons.     Cal.  61/154;   88/586;    122/881. 

Compelling  obedience:  Compare  post,  |f  1627,  1628.  As  to  contempt:  Ante, 
if  1209,  1219. 

CHAPTER  IV. 
Inyentory  and  Collection  of  ISffects  of  Decedents. 

Article  I.     luTentory.  Appraisement,  and  Possession  of  Estate.     99  1443-1454. 
II.     Embeszlement  and  Surrender  of  Property  of  Estate.     9  8  1458-1461. 

ARTICLE  I. 

Inventory,  Appraisement,  and  Posaession  of  Bitale, 

I  1448.  Inrentory  to  be  returned,  including  the  homestead. 

9  1444.  Appraisers.     Compensation.     Estate  in  other  county.     Who  cannot  act. 

9  1446.  Oath  of  appraisers  and  inyentory.  how  made. 

9  1446.  Inventory  to  account  for  moneys.     If  all  money,  no  appraisement  neces- 
sary. 

9  1447.  Effect  of  naming  a  debtor  executor. 

9  1448.  Discharge  or  bequest  of  debt  against  executor. 

9  1449.  To  make  oath  to  inventory. 

9  1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

9  1451.  Inventory  of  after-discovered  property. 

9  1452.  Executor  entitled  to  possess  all  of  estate  of  decedent. 

9  1458.  Executor  or  administrator  to  deliver  real  estate  to  beiri  or  devlseei. 

9  1454.  Surviving  heirs  may  collect  money  deposited  in  bank. 

IiiYentory  to  be  returned,  including  the  homestead. 

§  1443.  Every  executor  or  administrator  must  make  and  return  to  the 
eonrty  within  ^hree  months  after  his  appointment,  a  true  inventory  and 
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appraisement  of  all  tlie  estate  of  the  decedent,  including  tbe  homestead, 
if  anjy  which  has  come  to  his  possession  or  knowledge. 

Legislation  §  1443.  1.  Enacted  March  11.  1872;  based  on  Probate  Aet  1851, 
I  105,  which  read:  "Every  executor  or  administrator  shall  make  and  return  to  th« 
court,  at  its  first  term  after  his  appointment,  a  true  inventory  and  appraisement  of 
all  the  estate  of  Uie  deceased  which  shall  have  come  to  his  possession  or  knowl- 
edge." When  enacted  in  1872,  8  1443  read  as  at  present,  except  for  the  amend- 
ment of  1680.  2.  Amended  by  Code  Amdts.  1880,  p.  85,  substitvting  "within 
three  months*'  for  "at  its  first  term."  8.  Amendment  by  Stats.  1901,  p.  207;  un- 
constitutional :.  See  note,  8  5,  ante. 

CltattOM.  Cal.  88/810;  100/168;  111/484,  458;  112/395;  119/477.  Prob. 
Aet:    Cal.  (8  105)    48/549. 

Appraisers.    Oompensation.    Estate  in  other  county.    Who  cannot  act. 

§1444.  To  make  the  appraisement,  the  court,  or  a  judge  thereof, 
must  appoint  three  disinterested  persons  (anj  two  of  whom  may  aet), 
who  are  entitled  to  receive  a  reasonable  compensation  for  their  services, 
not  to  exceed  five  dollars  per  day,  to  be  allowed  by  the  court  or  judge;  pro- 
vided that  where  it  appears  by  the  affidavit  of  the  administrator  or  execu- 
tor that,  in  his  judgment,  the  estate  is  worth  less  than  one  thousand  five 
hundred  dollars,  the  court  may  appoint  one  appraiser  to  make  the  ap- 
praisement of  such  estate.  The  appraisers  or  appraiser  must,  with  the  in- 
ventory, file  a  verified  account  of  their  or  his  services  and  disbursements. 
If  any  part  of  the  estate  is  in  any  other  county  than  that  in  which  letters 
issued,  an  appraiser  or  appraisers  thereof  may  be  appointed,  either  by  the 
court  or  judge  having  jurisdiction  of  the  estate,  or  by  the  court  or  judge  of 
such  other  county,  on  request  of  the  court  or  judge  having  jurisdiction. 
No  clerk  or  deputy,  nor  any  person  related  by  consanguinity  or  affinity 
to  or  connected  by  marriage  with,  or  being  a  partner  or  employee  of 
the  judge  of  the  court,  shall  be  appointed  or  shall  be  competent  to  act 
as  appraiser  in  any  estate,  or  matter  or  proceeding  pending  before  such 
judge  or  in  said  court. 

Legislation  01444.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
9  106,  as  amended  by  Stats.  1861,  p.  634,  which  read:  "For  the  purpose  of  mak- 
ing the  appraisement,  the  probate  judge,  or  court,  shall  appoint  three  disinter- 
ested persons,  any  two  of  whom  may  act,  and  who  shall  be  entitled  to  reeeire  a 
reasonable  compensation  for  their  services,  to  be  allowed  by  the  court,  or  judge; 
their  compensation,  as  allowed,  shall  be  in  the  form  of  a  bill  of  items  of  their 
services,  including  all  necessary  disbursementSf  which  shall  be  sworn  to  by  them, 
and  filed  with  the  inventory,  and  which  shall  not  exceed  five  dollars  per  day. 
If  only  one  day's  services  are  charged,  the  bill  need  not  be  sworn  to.  If  any 
part  of  the  estate  shall  be  in  any  other  county  than  that  in  which  letters  iasued, 
appraisers  thereof  may  be  appointed,  either  by  the  probate  judge  having  juris* 
diction  of  the  case,  or  by  the  probate  judge  of  such  county."  When  enacted  In 
1872,  S  1444  read:  'To  make  the  appraisement,  the  probate  judge  or  court  must 
appoint  three  disinterested  persons  (any  two  of  whom  may  act),  who  are  entitled 
to  receive  a  reasonable  compensation  for  their  services,  not  to  exceed  fiva  dollars 
per  day,  to  be  allowed  by  the  court  or  judge.  The  appraisers  must,  with  the  inven- 
tory, file  a  'verified  account  of  their  services  and  disbursements.  If  any  part  of 
the  estate  is  in  any  other  county  than  that  in  which  letters  issued,  appraisers 
thereof  may  be  appointed,  either  by  the  probate  judge  having  jurisdiction  of  tha 
estate  or  by  the  probate  judge  of  such  other  county,  on  request  of  the  judga  haT^ 
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ing  jariidietion.*'  2.  Amended  by  Code  Amdti.  1880.  p.  85.  (1)  in  flrit  line,  elun* 
sing  "probate  judge  or  court"  to  "court,  or  a  judge  thereof*;  (2)  in  final  aen* 
tenee,  (a)  changing  "probate"  to  "court  or"  before  "judge"  in  first  two  inatancei, 
and  (b)  adding  "court  or"  before  "judge"  in  third  instance.  8.  Amended  by 
State.  1893.  p.  185,  adding  the  last  sentence,  which  differed  from  the  amendment 
of  1909.  in  that  it  had  the  words  "or  in  business  with"  instead  of  "with,  or  being 
a  partner  or  employee  of."     4.  Amended  by  Stats.  1909.  p.  1023. 

OiUtioiil.     Cal.  119/477. 

AppraUers.  Duty  at  to  bomeatead:  Post,  8§  1479-1486.  Appointed  at  chan- 
beri:  Ante,  f  166. 

Appraiaar  accepting  fee  not  aUowed,  a  misdemeanor:  See  Pen.  Code,  8  653  H> 

Oath  of  appralfiers  and  Inventory,  how  made. 

§1446.  Before  proceeding  to  the  execution  of  their  duty,  the  apprais- 
ers must  take  and  subscribe  an  oath,  to  be  attached  to  the  inventory, 
that  they  will  truly,  honestly,  and  impartially  appraise  the  property 
exhibited  to  them,  according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the  property;  each  item 
of  property  must  be  set  down  separately,  with  the  value  thereof  in  dol- 
lars and  cents,  in  figures,  opposite  the  items  respectively.  The  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  bonds,  mortgages,  notes,  and  other  securities  for  the 
payment  of  money  belonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  debt  or  security,  the  date,  the  sum  originally  payable, 
the  indorsement  thereon  (if  any),  with  their  dates,  and  the  sum  which, 
in  the  judgment  of  the  appraisers,  may  be  collected  on  each  debt  or 
security;  and  a  statement  of  the  interest  of  the  decedent  in  any  partner- 
ship of  which  he  was  a  member,  to  be  appraised  as  a  single  item.  The 
inventory  must  also  show,  so  far  as  the  same  can  be  ascertained  by  the 
executor  or  administrator,  what  portion  of  the  property  is  community 
property,  and  what  portion  is  the  separate  property  of  the  decedent. 

LeglaUtlon  11446.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  107.  as  amended  by  Stats.  1861.  p.  634,  which  read:  "Before  proceeding  to 
the  execution  of  their  duty,  the  appraisers,  before  any  officer  authorised  to  admin- 
ister oaths,  shall  take  and  sabscribe  an  oath,  to  be  attached  to  the  inventory, 
that  they  will  tmly.  honestly,  and  impartially,  appraise  the  property  which  shall 
be  exhibited  to  them,  according  to  the  best  of  their  knowledge  and  ability;  they 
ahall  then  proceed  to  estimate  and  appraise  the  property;  each  article  shall  be 
aet  down  aeparately,  with  the  Talne  thereof,  in  dollars  and  cents,  in  figures, 
opposite  to  the  articles,  respectively;  the  iuTentory  shall  contain  all  the  estate 
of  the  deceased,  real  and  personal,  a  atatement  of  all  debts,  partnerships,  and 
other  interests,  bonds,  mortgages,  notes,  and  other  aecurities.  for  the  pay- 
ment of  money  belonging  to  the  deceased,  specifying  the  name  of  the  debtor  in 
each  aecurity,  the  date,  the  sum  originally  payable,  the  indorsementa  thereon,  if 
any,  with  their  dates,  and  the  sum  which  in  the  judgment  of  the  appraiaer  may 
be  colleeted  on  each  debt,  interest,  or  security;  the  inrentory  ahall  show,  so  far 
aa  the  aame  can  be  ascertained  by  the  executor,  or  the  adminiatrator,  what  por- 
tion of  the  property  ia  community  property,  and  what  portion  ia  the  separate 
property  of  the  deceased."  When  §  1445  was  enacted  in  1872.  (1)  "muat"  was 
substituted  for  "shall"  and  "decedent"  for  "deceased"  in  each  instance,  and  (2) 
in  first  sentence,  "which  shall  be"  waa  omitted  before  "exhibited."  2.  Amend- 
ment by  Stats.  1901,  p.  208;  unconstitutional:  See  note,  8  6,  ante.     8.  Amended 
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by  Stats.  1907,  p.  826;  the  code  eommisBioner  saying,  "Besides  soma  sUcl&t 
changes  in  wording,  the  amendment  is  designed  to  secure  greater  definitenast  »a 
to  the  inventory  of  a  partnership  property  interest." 

Citotions.     Cal.  58/516;  68/896;  119/477. 

Appraiaameat  and  Inyentory  of  partZMr'i  interest:  See  post,  |  1585. 

I&ventory  to  acconnt  for  moneys.    If  all  money,  no  appraisement  neces- 
sary. 

§1446.  The  inventory  mast  also  contain  an  account  of  all  moneys 
belonging  to  the  decedent  which  have  come  to  the  hands  of  the  executor 
or  administrator,  and  if  none,  the  fact  must  be  so  stated  in  the  inven- 
tory. If  the  whole  estate  consists  of  money,  there  need  not  be  an  ap- 
praisement, but  an  inventory  must  be  made  and  returned  as  in  other 
eases. 

Legislation  1 1446.  Enacted  March  11.  1872  (hased  on  Probate  Act  1851, 
I  108,  as  amended  by  Stats.  1865>66,  p.  765),  (1)  substituting  (a)  "must"  for 
"ahair  In  all  instances,  and  (b)  "decedent"  for  "deceased";  (2)  omitting  "ahall 
haTe  come  to  hia  hands"  after  "and  if  none";  and  (3)  aubatitating  "not  ba  an*' 
for  "be  no"  before  "appraisement." 

CiteUoni.     Cal.  119/477. 

Effect  of  naming  a  debtor  executor. 

§1447.  The  naming  of  a  person  as  executor  does  not  thereby,  dis- 
charge him  from  any  just  claim  which  the  testator  has  against  him,  but 
the  claim  must  be  included  in  the  inventory,  and  the  executor  is  liable 
for  the  same,  as  for  so  much  money  in  his  hands,  when  the  debt  or 
demand  becomes  due. 

LegislAtion  1 1447.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851, 
I  109,  which  read:  "The  naming  any  person  executor  in  a  will,  shall  not  operate  as 
a  discharge  from  any  just  claim  which  the  testator  had  against  the  executor,  but 
the  claim  ahall  be  included  in  the  inventory,  and  the  executor  shall  be  liable  for 
the  same,  as  for  so  much  money  in  his  hands  at  the  time  the  debt  or  demand  be- 
comes due."  2.  Amendment  by  Stats.  1901,  p.  208;  unconstitutional:  Q—  note. 
fi  5,  ante. 

Citotions.     Cal.  105/445,   446;    125/246,   248;    183/615;    145/236. 

Discharge  or  bequest  of  debt  against  execntor. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand  of 
the  testator  against  the  executor  named,  or  any  other  person,  is  not  valid 
against  the  creditors  of  the  decedent,  but  is  a  specific  bequest  of  the 
debt  or  demand.  It  must  be  included  in  the  inventory,  and,  if  neces- 
sary, applied  in  the  payment  of  the  debts.  If  not  necessary  for  that 
purpose,  it  must  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies. 

Legislation  01448.  Enacted  March  11,  1872;  based  on  Probate  Aet  1861. 
I  110,  which  read:  "The  discharge  or  bequest  in  a  will  of  any  debt  or  demand  of 
the  testator,  against  any  executor  named  in  his  will,  or  sgainst  any  other  peraon, 
shall  not  be  valid  against  the  creditors  of  the  deceased,  but  shall  be  conatrued 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof  ahall 
be  included  in  the  inventory,  and  shall,  if  necessary,  be  applied  in  the  payment  of 
his  debts.  If  not  necessary  for  that  purpose,  it  shall  be  paid  in  the  aame  manaar 
and  proportion  as  other  specific  legacies." 
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To  make  oath  to  Inventory. 

§1449.  The  inventory  must  be  signed  by  the  appraisers,  and  the 
executor  or  administrator  must  take  and  subscribe  an  oath  before  an 
officer  authorized  to  administer  oaths,  that  the  inventory  contains  a 
true  statement  of  all  the  estate  of  the  decedent  which  has  come  to  his 
knowledge  and  possession,  and  particularly  of  all  money  belonging  to  the 
decedent,  and  of  all  just  claims  of  the  decedent  against  the  afiiant.  The 
oath  milst  be  indorsed  upon  or  annexed  to  the  inventory. 

Legislation  9  1449.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
I  111,  aa  amended  by  Stats.  1861,  p.  635).  (1)  •ubstituting  (a)  "must"  for 
"■hall"  and  (b)  "decedent"  for  "deceased,"  in  all  instances;  (2)  before  "officer 
authorized,"  substituting  "an"  for  "the  probate  judge,  or  the  clerk  of  the  oour^, 
or  any";  and  (3)  substituting  "affiant"  for  "executor  or  administrator." 

ClUtlons.     Cal.  100/167,    168.    169,   598,    600,    601,    602;    105/446. 

Iictters  may  be  revoked  for  neglect  of  administrator. 

§1450.  If  an  executor  or  administrator  neglects  or  refuses  to  return 
the  inventory  within  the  time  prescribed,  or  within  such  further  time, 
not  exceeding  two  months,  which  the  court  or  judge  shall,  for  reasonable 
cause,  allow,  the  court  may,  upon  notice,  revoke  the  letters  testamentary 
or  of  administration,  and  the  executor  or  administrator  is  liable  on  his 
bond  for  any  injury  to  the  estate,  or  any  person  interested  therein,  Aris- 
ing from  such  failure. 

Legislation  •  1460.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
1112,  as  amended  by  Stats.  1861,  p.  635,  which  read:  **If  any  executor,  or 
administrator,  shall  neglect,  or  refuse,  to  return  the  Inventory  within  the  time 
prescribed,  or  within  such  further  time,  not  exceeding  two  months,  as  the  court, 
or  judge,  shall  for  reasonable  cause  allow,  the  court  may  with,  or  without,  notice, 
roToke  the  letters  testamentary,  or  of  administration,  and  the  executor,  or  adminis- 
trator, shall  be  liable  on  his  bond  for  any  injury  sustained  by  the  estate  by  his 
neglect." 

Citations.     Cal.  61/154;   106/155;    111/434. 

Inventory  of  after-discovered  property. 

§1451.  Whenever  property  not  mentioned  in  an  inventory  that  is 
made  and  filed,  comes  to  the  possession  or  knowledge  of  an  executor  or 
administrator,  he  must  cause  the  same  to  be  appraised  in  the  manner 
prescribed  in  this  article,  and  an  inventory  thereof  to  be  returned  within 
two  months  after  the  discovery;  and  the  making  of  such  inventory  may 
be  enforced,  after  notice,  by  attachment  or  removal  from  office. 

Leglilation  1 1451.  Enacted  March  11,  1672;  based  on  Probate  Aet  1851, 
I  118,  which  read:  "Whenever  property  not  mentioned  in  any  inventory  that  shall 
hare  been  made,  shall  come  to  the  possession  or  knowledi;e  of  an  executor  or  ad* 
miniatrator,  he  shall  cause  the  same  to  be  appraised  in  the  manner  prescribed  In 
this  chapter,  and  an  inventory  to  be  returned  within  two  months  after  the  die- 
eorery  thereof;  and  the  malcing  of  such  inventory  may  be  enforced  after  notice  by 
attachment  or  removal  from  office." 

Citations.     Cal.  58/516;   61/154. 

Enforeed  by  attachment,  etc.:  Compare  ante,  S  1440. 
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Executor  entitled  to  possess  all  of  estate  of  decedents 

§  1452.  The  executor  or  administrator  is  entitled  to  the  possession  of 
all  the  real  and  personal  estate  of  the  decedent,  and  to  receive  the  rents 
and  profits  of  the  real  estate  until  the  estate  is  settled  or  until  delivered 
over  by  the  order  of  the  court  to  the  heirs  or  devisees;  and  must  keep 
in  good  tenan table  repair  all  houses,  buildings  and  fixtures  thereon  which 
are  under  his  control.  After  the  expiration  of  the  time  for  the  presenta- 
tion of  claims,  he  is  not  entitled  to  recover  the  possession  of  any  property 
of  the  estate  from  any  heir,  who  has  succeeded  to  the  property  in  his  posses- 
sion or  from  any  devisee,  or  legatee,  to  whom  the  property  has  been 
devised  or  bequeathed,  or  from  the  assignee  of  any  such  heir,  devisee,  or 
legatee,  unless  he  proves  that  the  same  is  necessary  for  the  payment  of 
debts  or  legacies,  or  of  expenses  of  administration  already  accrued,  or  for 
distribution  to  some  other  heir,  devisee,  or  legatee  entitled  thereto.  The 
heirs  or  devisees  may  themselves,  or  jointly  with  the  executor  or  adminis- 
trator, maintain  an  action  for  the  possession  of  the  real  estate,  or  for 
the  purpose  of  quieting  title  to  the  same,  against  any  one  except  the 
executor  or  administrator;  but  this  section  shall  not  be  so  construed  as 
requiring  them  so  to  do. 

Legislation  §1462.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  114,  which  read:  "The  executor  or  administrator  shall  have  a  right  to  the  pos- 
session of  all  the  real  as  well  as  personal  estate  of  the  deceased,  and  may  receive 
the  rents  and  profits  of  the  real  estate,  until  the  estate  shall  be  settled,  or  until 
delivered  over  by  order  of  the  probate  court  to  the  heirs  or  devisees,  and  shall 
keep  in  good  tenantable  repair  all  houses,  buildings,  and  fixtures  thereon  which  are 
under  his  control."  When  enacted  in  1872,  8  1452  read:  "The  executor  or  ad- 
ministrator is  entitled  to  the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real  estate,  until  the  estate  is 
settled,  or  until  delivered  over  by  order  of  the  probate  oourt  to  the  heirs  or  dev- 
isees; and  must  keep  in  good  tenantable  repair  all  houses,  buildings,  and  fixtures 
thereon,  which  are  under  his  control.  The  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  purpose  of  quieting  title  to  the  same,  against  any  one 
except  the  executor  or  administrator.**  2.  Amended  by  Code  Amdts.  1880,  p.  85, 
(1)  in  first  sentence,  (a)  substituting  "forfeits"  (manifestly  a  typographical  er- 
ror) for  "profits,"  and  (b)  omitting  "probate"  before  "court";  (2)  adding,  at  end 
of  section,  the  words  beginning  "but  this  section."  8.  Amendment  by  Stats.  1901, 
p.  208;  unconstitutional:  See  note,  {6,  ante.  4.  Amended  by  Stats.  1907,  p. 
826;  the  code  commissioner  saying,  "The  word  'profits'  has  been  tubstituted  for 
'forfeits'  to  correct  an  error.  The  sentence  before  the  last  has  been  added  to 
cover  cases  of  a  class  which  has  been  before  the  supreme  court  similar  to  Horton 
T.  Jack,  115  Cal.  29,  where  an  administrator  dies  when  nothing  further  remains 
to  be  done  with  the  estate  beyond  distribution,  and  where  the  estate  is  already  in 
the  hands  of  the  persons  entitled  to  distribution.  In  such  ease,  public  adminis- 
trators and  others,  for  the  sole  purpose  of  making  fees,  have  sued  to  recover  the 
property,  which  has  caused  great  and  unnecessary  trouble  and  expense." 

CiUtlons.  Cal.  52/350;  54/122;  57/388.  459;  61/600;  67/829;  69/158;  80/ 
260;  81/130;  83/293;  85/167;  91/662;  98/108,  266;  100/168;  106/188;  107/ 
694;  110/501,  575;  112/399;  126/484;  131/671;  134/83;  136/84,  636;  187/ 
174,  855;  143/272;  147/558;  152/763.  Prob.  Act:  0^1.(8  114)  20/627;  26/ 
123;    29/373,    514;    31/G04.    610,    618:    42/463;    57/387. 

Authority  of  executors:  Ante,  S  1355. 
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PoiMMlon  of  oiUte:   Post,   i  1581.     When  that  of  heln,  etc.:   Poet,  {  1581. 
As  to  pftrtnorihlp  property r  Poet,  fi  1585. 
UatU  dellTered  to  heirs:  Post,   S  1453. 
Actton  by  executor,  etc:  Post,  Sfi  1458,  1581,  1582  et  seq. 

Executor  or  administrator  to  deliver  real  estate  to  heirs  or  devisees. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that  the  rents^ 
issues,  and  profits  of  the  real  estate  for  a  longer  period  are  necessary  to 
be  received  by  the  executor  or  administrator,  wherewith  to  pay  the  debts 
of  the  decedent,  or  that  it  will  probably  be  necessary  to  sell  the  real 
estate  for  the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate,  must  direct  the 
executor  or  administrator  to  deliver  possession  of  all  the  real  estate  to 
the  heirs  at  law  or  devisees. 

Leglslstion  1 1463.  1.  Enacted  March  11, 1872.  2.  Amended  by  Code  Amdta. 
1880,  p.  85,  (1)  in  llrat  line,  (a)  changing  "appeare"  to  "appear"  and  (b)  omit- 
ting "probate**  before  "court";  (2)  substituting  "the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate,*'  for  "at  the  end  of  ten 
Bontha  from  the  first  publication  of  the  notice  to  creditors,  the  court." 

Gluttons.     Csl.  57/459;   85/167;   107/594;    136/419. 

Sorviviiig  heirs  may  collect  money  deposited  in  bank. 

§1454.  The  surviving  husband  or  wile  of  any  deceased  person,  or,  if 
no  husband  or  wife  is  living,  then  the  children  of  such  decedent,  may, 
without  procuring  letters  of  administration,  collect  of  any  bank  any  sum 
which  said  deceased  may  have  left  on  deposit  in  such  bank  at  the  time 
of  his  or  her  death;  provided,  such  deposit  shall  not  exceed  the  sum  of 
five  hundred  dollars.  Any  bank,  upon  receiving  an  affidavit  stating  that 
said  depositor  is  dead,  and  that  affiant  is  the  surviving  husband  or  wife, 
as  the  case  may  be,  or  stating  that  decedent  left  no  husband  or  wife,  and 
that  affiant  is  or  affiants  are  the  children  of  said  decedent,  and  that  the 
whole  amount  that  decedent  left  on  deposit  in  any  and  all  banks  of 
deposit  in  this  state  does  not  exceed  the  sum  of  five  hundred  dollars, 
may  pay  to  said  affiant  or  affiants  any  deposit  of  said  decedent,  if  the 
same  does  not  exceed  the  sum  of  five  hundred  dollars,  and  the  receipt 
of  such  affiant  is  sufficient  acquittance  therefor. 

XiOgialstion  §1464.  1.  Addition  by  Stats.  1901,  p.  209;  unconstitutional:  See 
•  Bote,  I  5,  ante.  2.  Added  by  Stats.  1907,  p.  827,  and  is  a  codification  of  the 
set  approyed  February  18,  1874  (Stats.  1873-74),  as  amended  by  Stats.  1895,  p. 
82  (the  latter  becoming  a  law,  under  constitutional  provision,  without  governor's 
ftpproTal),  authorizing  the  husband  or  wife  or  next  of  kin  of  a  deceases!  persoa  to 
eoUeot  and  receive  aaTings  bank  deposits* 
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ARTICLE  n. 

BmbMilement  and  Sumnder  of  Prop«rlj  of  BftotOi 

I  1458.     Bmbeszling  effects  of  o  decedent. 

S  1459.     Citation  to  persons  snspeeted  of  embeulement. 

8  1460.     Refusal  to  obey  citation,  penalty  for,  and  for  embeialement.     May  be  oom- 

pelled  to  disclose  by  imprisonment.     Liable  for  doable  damasea. 
8  1461.     Persons  Intrasted  with  estate  of  decedent  may  be  eited  to  account. 

Embezzling  effects  of  a  decedent. 

§1458.  If  any  person  embezzles,  conceals,  smuggles,  or  fraadnlentlj 
disposes  of  any  of  the  moneys,  goods,  chattels,  or  effects  of  a  decedent, 
he  is  chargeable  therewith,  and  liable  to  an  action  by  the  executor  or 
administrator  of  the  estate  for  double  the  value  of  the  property  so 
embezzled,  concealed,  smuggled,  or  fraudulently  disposed  of,  to  be  recov- 
ered for  the  benefit  of  the  estate. 

Legislation  81458.  l.  Enacted  March  11,  1873;  based  on  Probafe  Act  1851, 
I  116,  which  read:  "If  any  person,  before  the  franting  of  letters  testamentary  or 
of  administration  shall  embezzle  or  alienate  any  of  the  moneys,  goods,  ehattela,  or 
effects  of  any  deceased  person,  he  shall  stand  chargeable  and  be  liable  to  the  ac- 
tion of  the  executor  or  administrator  of  the  estate,  for  double  the  value  of  the 
property  so  embezzled  or  alienated,  to  be  recorered  for  the  benefit  of  the  estate." 
When  enacted  in  1872,  8  1458  read :  "If  any  person  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates  any  of  the  moneys, 
goods,  chattels,  er  effects  of  a  decedent,  he  is  chargeable  therewith,  and  liable  to  an 
action  by  the  executor  or  administrator  of  the  estate,  for  double  the  yalue  of  the 
property  so  embezzled  or  alienated,  to  be  reeorered  for  the  benefit  of  the  estate." 
2.  Amendment  by  Stats.  1901,  p.  209;  unconstitutional:  See  note,  8  8,  ante.  8. 
Amended  by  Stats.  1907,  p.  828;  the  code  commissioner  saying,  "The  amendment 
omits  the  word  'alienates,'  and  inserts  in  lieu  thereof  the  words  'conceals,  smug- 
gles, or  fraudulently  disposes, [']  to  make  the  phraseology  of  the  section  uniform 
with  that  of  88  1450  and  1460.  A  remedy  of  this  kind  should  not  be  giTon  az- 
eept  in  cases  where  the  action  of  the  defendant  has  been  fraudulent  or  criminal. 
The  amendment  also  makes  the  section  apply  to  embezzlement  committed  at  any 
time,  whether  administration  is  pending  or  not.  It  would  seem  to  be  as  important 
in  the  one  case  as  in  the  other." 

OitaUoni.  Cal.  58/415;  61/154;  105/606,  608.  Prob.  Act:  Cal.  (8  118)  29  f 
510,   511,  518;   80/118;   105/607,   608. 

Action  by  tzecntors,  etc  Generally:  Ante,  8  1452;  post,  8 S  1460,  1681  et 
seq. 

Citation  to  person  guBpected  of  embezzlement. 

§1459.  If  any  executor,  administrator,  or  other  person  interested  in 
the  estate  of  a  decedent,  complains  to  the  superior  court,  or  a  judge 
thereof,  on  oath,  that  any  person  is  suspected  to  have  concealed,  em- 
bezzled, smuggled,  or  fraudulently  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  has  in  his  possession  or  knowledge  any  deeds, 
conveyances,  bonds,  contracts,  or  other  writings,  which  contain  evidences 
of  or  tend  to  disclose  the  right,  title,  interest,  or  claim  of  the  decedent 
to  any  real  or  personal  estate,  or  any  claim  or  demand,  or  any  lost  will, 
the  said  court  or  judge  may  cite  such  person  to  appear  before  such  eourt, 
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and  may  examine  him  on  oath  upon  the  matter  of  sueh  complaint.  If 
such  person  is  not  in  the  county  where  the  decedent  died,  or  where  let- 
ters have  been  granted,  he  may  be  cited  and  examined  either  before  the 
superior  court  of  the  county  where  he  is  found,  or  before  the  superior 
court  of  the  county  where  the  decedent  died,  or  where  letters  have  been 
granted.  But  if  he  appears  and  is  found  innocent,  his  necessary  expenses 
must  be  allowed  him  out  of  the  estate. 

LagisUtion  §1459.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
i  117,  which  read:  "If  any  executor  or  adminiBtrator,  heir,  legatee,  creditor,  or 
other  peraon  interested  in  the  estate  of  any  deceased  person,  shall  complain  to  the 
probate  Judge,  on  oath,  that  any  person  is  suspected  to  hare  eoncealed,  embeszled, 
smuggled,  oonveyed  away,  or  disposed,  of  any  moneys,  goods,  or  chattels  of  the  de- 
ceased; or  that  he  has  in  his  possession,  or  knowledge,  any  deeds,  eonveyanceB, 
lands,  contracts,  or  other  writings,  which  contain  evidencea  of,  or  tend  to  disclose 
the  right,  title,  interest,  or  claim  of  the  deceased  to  any  real  or  personal  estate, 
or  any  claim  or  demand,  or  any  last  will  of  the  deceased,  the  said  judge  may  cite 
auch  person  to  appear  before  the  probate  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaint.  If/ such  person  be  not  in  tde  county  where 
letters  have  been  granted,  he  may  be  cited  and  examined  either  before  the  probate 
court  of  the  county  where  he  may  be  found,  or  before  the  court  issuing  the  order 
or  citation.  But  if  in  the  latter  ease  he  appear  and  be  found  innocent,  his  neces- 
sary expenses  shall  be  allowed  him  out  of  the  estate."  When  enacted  tn  1872, 
I  1459  read  as  at  present,  except  for  the  amendments  of  1880  and  1907.  2. 
Amended  by  Code  Amdts.  1880,  p.  86,  (1)  substituting  (a)  "superior  court,  or  a 
Judge  thereof,"  for  "probate  judge,"  (b)  "said  court  or  Judji^e"  for  "the  Judge." 
(c)  "lost"  for  "last"  before  "will,"  and  (d)  "such  court"  for  "the  probate  court" 
after  "appear  before";  (2)  inserting  "where  the  decedent  dies  or"  after  "county"; 
(8)  substituting  (a)  "superior"  for  "probate"  before  "of  the  county";  (b)  "the 
superior  court  of  the  county  where  the  decedent  dies  or  where  letters  haTS  been 
granted"  for  "court  issuing  the  citation."  8.  Amendment  by  Stats.  190],  p.  209; 
unconstitutional:  See  note,  9  5,  ante.  4.  Amended  by  Stats.  1907,  p.  828,  (1) 
substituting  (a)  "or  fraudulently"  for  "conveyed  away,"  before  "disposed,"  and 
(b)  "died"  for  "dies"  in  both  instances;  and  (2)  omitting  "in  the  latter  case" 
after  "But  if;  the  code  commissioner  saying,  "Strikes  out  'in  the  latter  case,' 
thus  entitling  Uie  person  found  innocent  to  recover  his  expenses,  whether  he  is  a 
non-resident  of  the  county  or  not." 

Citations.  Cal.  58/416;  61/154;  71/269,  271,  272;  72/24;  94/349;  100/ 
864;  105/604,  608,  618,  614,  618;  116/451.  Prob.  Act:  Cal.  (9  117)  105/ 
607. 

Refusal  to  obey  citation,  penalty  for,  and  for  embezzlement.  May  be 
compelled  to  disclose  by  tmprlBonment.  Liable  for  double  damages. 
§1460.  If  the  person  so  cited  refuses  to  appear  and  submit  to  an 
examination,  or  to  answer  such  interrogatories  as  may  be  put  to  him, 
touching  the  matters  of  the  complaint,  the  court  may,  by  warrant  for  that 
purpose,  commit  him  to  the  county  jail,  there  to  remain  in  close  custody 
untu  he  submits  to  the  order  of  the  court,  or  is  discharged  according  to 
law.  If,  upon  such  examination,  it  appears  that  he  has  concealed, 
embezzled,  smuggled,  or  fraudulently  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  that  he  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writings  containing 
evidences  of  or  tending  to  disclose  the  right,  title,  interest,  or  claim  of 


§  14G0  CODE  OF  CIVIL  PROCEDURE.  590 

the  decedent  to  any  real  or  personal  estate,  claim,  or  demand,  or  anj  lost 
will  of  the  decedent,  the  coart  may  make  an  order  requiring  such  per- 
son to  disclose  his  knowledge  thereof  to  the  executor  or  administrator, 
and  may  commit  him  to  the  county  jail,  there  to  remain  until  the  order  ia 
complied  with,  or  he  is  discharged  according  to  law;  and  all  such  inter- 
rogatories and  answers  must  be  in  writing,  signed  by  the  party  exam- 
ined, and  filed  in  the  court.  In  addition  to  the  examination  of  the  party, 
witnesses  may  be  produced  and  examined  on  either  side. 

Legislation  fi  1160.  1.  Enacted  March  11.  1872;  based  on  Probate  Aet  1851, 
I  118,  ai  amended  by  State.  1861,  p.  685,  which  read:  "If  the  person  so  cited, 
refuse  to  appear  and  submit  to  such  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  or  her,  touching  the  matters  of  such  eomplaint,  tha 
court  may,  by  warrant  for  that  purpose,  commit  him,  or  her,  to  the  county  jail, 
there  to  remain  in  close  custody  until  he,  or  she,  submit  to  the  order  of  the  court, 
or  be  discharged  according  to  law;  and  if,  upon  such  examination,  it  shall  appear 
that  such  person  has  concealed,  embezxled,  smuggled,  conveyed  away,  or  disposed 
of,  any  moneys,  goods,  or  chattels,  of  the  deceased,  or  that  he  has  in  his  poa- 
session,  or  Icriowledge,  any  deeds,  conreyances,  bonds,  contracts,  or  other  writinga, 
which  contain  evidences  of,  or  tend  to  disclose,  the  right,  title,  interest,  or  claim, 
of  the  deceased  to  any  real,  or  personal,  estate,  claim,  or  demand,  or  [of]  any  lost 
will,  of  the  deceased,  the  probate  court  may  make  an  order  requiring  such  person 
to  disclose  his  knowledge  thereof  to  said  administrator,  and  may  commit  said  per- 
son to  the  county  jail,  there  to  remain  until  said  order  is  complied  with,  or  be  dis- 
charged, according  to  law;  and  all  such  interrogatories  and  answers  shall  be 
in  writing,  and  shall  be  signed  by  the  party  examined,  and  filed  in  the  probate 
court.  The  order  for  such  disclosure,  made  upon  such  examination,  shall  be 
prima  facie  evidence  of  the  right  of  such  administrator  to  such  property  in  any 
action  that  may  be  brought  for  the  recovery  thereof;  and  any  judgment  reeov- 
ered  therein,  shall  be  for  double  the  value  of  the  property  as  assessed  by  the 
court,  or  jury,  or  for  return  of  the  property  and  damages,  in  addition- thereto, 
equal  to  the  value  of  such  property.  In  addition  to  the  examination  of  the 
party,  witnesses  may  be  produced  and  examined  on  either  side.*'  When  enacted 
in  1872,  §  1460  read  as  at  present,  except  for  the  amendments  of  1878-74,  1860, 
and  1007,  and  contained  an  amendment  of  the  Probate  Act  sentence  beginning 
"The  order"  (omitted  in  1907),  reading,  "The  order  for  such  disclosure,  made 
upon  such  examination,  is  primary  evidence  of  the  right  of  such  administrator  to 
such  property  in  any  action  brought  for  the  recovery  thereof;  and  any  judgment 
recovered  therein  must  be  for  double  the  value  of  the  property  as  assessed  by  the 
court  or  jury,  or  for  return  of  the  property,  and  damages  in  addition  thereto,  equal 
to  the  value  of  such  property."  2.  Amended  by  Code  Amdts.  1878-74,  p.  860, 
substituting  "prima  facie"  for  "primary."  8.  Amended  by  Code  Amdta.  1880, 
p.  86.  (1)  in  sentence  beginning  "If,  upon,"  (a)  inserting  "containing  evi- 
dences of  or"  after  "writings,"  and  (b)  omitting  "probate"  before  "court"  in  both 
instances;  (2)  in  sentence  beginning  "The  order,"  substituting  (a)  "shall  be"  for 
"is"  before  "prima  facie,"  and  (b)  "the  executor  or"  for  "such"  before  "adminis- 
trator." 4.  Amendment  by  State.  1001,  p.  200;  unconstitutional:  See  note,  |  5, 
ante.  5.  Amended  by  Stats.  1007,  p.  328,  (1)  in  second  sentence,  substitnt- 
Ing  "or  fraudulently"  for  "conveyed  away,  or"  before  "disposed";  and  (2)  omit- 
ting the  sentence  beginning  "The  order"  (q-^-.  >npra,  1872,  and  amendments) ;  the 
code  commissioner  saying,  "The  former  section  was  unjust  and  probably  unconsti- 
tutional. The  provision  respecting  double  damages  should  be  applicable  only  le 
the  cases  specified  in  |  1458  of  the  same  code.'^ 
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Oitetfonf.     Oal.  58/416;    61/164;    71/271,    272;    04/849;    98/648;    106/604, 
606,  608.  618,  614,  618.     Piwb.  Aet:  Gal.  (S  118)  105/607. 
Contempt:  Ante,   SS  1209,  1219. 

Fenons  intrusted  wltb  estate  of  decedent  may  be  dted  to  account. 

§  1461.  The  superior  court,  or  a  judge  thereof,  upon  the  complaint,  on 
oath,  of-  any  executor  or  administrator,  may  cite  any  person  who  has 
been  intrusted  with  any  part  of  the  estate  of  the  decedent  to  appear 
before  such  court,  and  require  him  to  render  a  full  account,  on  oath,  of 
any  moneys,  goods,  chattels,  bonds,  accounts,  or  other  property  or  papers 
belonging  to  the  estate,  which  have  come  to  his  possession  in  trust  for 
the  executor  or  administrator,  and  of  his  proceedings  thereon;  and  if 
the  person  so  cited  refuses  to  appear  and  render  such  account,  the  court 
may  proceed  against  him  as  provided  in  the  preceding  section. 

Legislation  §1461.  1.  Enacted  Mareh  11.  1872;  based  on  Probate  Act  1851, 
I  110.  which  read:  "The  probate  judge,  upon  the  complaint,  on  oath,  of  any  ex- 
ecutor or  administrator,  may  cite  any  person  who  shall  have  been  intrusted  with 
any  part  of  the  estate  of  the  deceased  person,  to  appear  before  such  court,  and 
may  require  such  person  to  render  a  full  account,  on  oath,  of  any  moneys,  goods, 
chattels,  bonds,  accounts,  or  other  papers  belonging  to  the  estate,  which  shall  have 
eome  to  his  possession  in  trust  for  the  executor  or  administrator,  and  of  his  pro* 
eeedings  thereon;  and  if  the  person  so  cited  shall  refuse  to  appear  and  answer 
such  account,  the  court  may  proceed  against  him  as  provided  In  the  preceding 
section."  When  {  1461  was  enacted  in  1872,  it  had  the  words  '^probate  judge'* 
instead  of  "superior  court,  or  a  judge  thereof,"  In  first  line.  2.  Amended  by  Code 
Amdts.  1880,  p.  87. 

Citations.  Cal.  68/415;  61/154;  71/260,  271,  272;  100/364;  105/606,  608; 
116/461.     Prob.  Act:  Oal.  (8  119)  88/520;  47/170;  67/388;  105/607. 

CHAPTER  V. 
Provision  for  the  Support  of  the  Family.    Homestead. 

Article     I.     Provision  for  the  Support  of  the  Family.     89  1464-1470. 
II.     Homestead.     98  1474-1486. 

ARTICLE  I. 

Provision  for  the  Support  of  the  Family. 

9  1464.  Widow  and  minor  children  may  remain  in  decedent's  house,  ete. 

i  1465.  All  property  exempt  from  execution  to  be  set  apaxt  for  use  of  family. 

8  1465a.  Notices  of  petitions  to  set  aside  exempt  property  for  use  of  family. 

8  1466.  Court  may  make  extra  allowance. 

8  1467.  Payment  of  allowance. 

8  1468.  Property  set  apart,  how  apportioned. 

8  1469.  Administration  when  estate  does  not  exceed  fifteen  hundred  dollara. 

8  1470.  When  all  property  other  than  homestead  to  go  to  children. 

Widow  and  minor  children  may  remain  in  decedent's  house,  etc. 

§1464.    When  a  person  dies  leaving  a  widow  or  minor  children,  the 
widow  or  children,  until  letters  are  granted  and  the  inventory  is  re- 
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tnmed,  are  entitled  to  remain  in  possession  of  the  homestead,  of  all  the 
wearing-apparel  of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision  for  their  sup- 
port, to  be  allowed  by  the  superior  court,  or  a  judge  thereof. 

Legislation  §1464.  1.  Enacted  March  11,  1872;  bated  on  Probate  Act  1851. 
I  120,  which  read:  "When  a  person  ehall  die,  leaving  a  widow  or  minor  child  or 
children,  the  widow,  child,  or  children,  ehall,  until  letters  have  been  granted,  and 
the  inventory  has  been  returned,  be  entitled  to  remain  in  possession  of  the  home- 
stead  and  of  all  the  wearing-apparel  of  the  family,  and  of  all  the  household  fnmi- 
tnre  of  the  deceased,  and  shall  also  be  entitled  to  a  reasonable  proTision  for  their 
support,  to  be  allowed  hy  the  probate  judge."  When  enacted  in  1872,  |  1464 
read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by  Code 
Amdts.  1880,  p.  87,  substituting  "superior  court,  or  a  judge  thereof,'*  for  "probate 
judge."  8.  Amendment  by  Stats.  1901,  p.  210;  unconstitutional:  See  note,  I  5, 
ante. 

Citattoni.  Cal.  88/825;  100/170,  698;  106/430.  432;  117/512;  119/187; 
181/4;    140/152;    152/276.      Prob.   Act:    Cal.  (8  120)    29/513. 

Betting  apart  homestead  selected  from  separate  property  for  nie  of  family:  See 
CiT.  Code,  B  1265. 

All  property  exempt  from  execution  to  be  set  apart  for  use  of  family. 

§1465.  Upon  the  return  of  the  inventory,  or  at  any  subsequent  time 
during  the  administration,  the  court  may  on  petition  therefor,  set  apart 
for  the  use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or  her 
death,  to  the  minor  children  of  the  decedent,  all  the  property  exempt 
from  execution,  including  the  homestead  selected,  designated,  and  re- 
corded; provided  such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecting  or  joining  in  the 
selection  of  the  same.  If  none  has  been  selected,  designated,  and  re- 
corded, or  in  case  the  homestead  was  selected  by  the  survivor  out  of  the 
separate  property  of  the  decedent,  the  decedent  not  having  joined 
therein,  the  court  must  select,  designate  and  set  apart,  and  eause  to  be 
recorded,  a  homestead  for  the  use  of  the  surviving  husband  or  wife  and 
the  minor  children;  or  if  there  be  no  surviving  husband  or  wife,  then 
for  the  use  of  the  minor  children,  in  the  manner  provided  in  article  two 
of  this  chapter,  out  of  the  common  property,  or  if  there  be  no  common 
property,  then  out  of  the  real  estate  belonging  to  the  decedent. 

Legislation  1 1465.  l.  Enacted  March  11.  1872;  based  on  Probate  Aet  1851, 
I  121,  as  amended  by  Stats.  1869-70,  p.  400,  which  read:  *'Upon  the  retam  of 
the  iuTentory,  or  at  any  subsequent  time  during  the  administration,  the  eourt  or 
probate  judge  may,  of  his  own  motion  or  on  application,  set  apart  for  the  use  of 
the  husband  or  wife,  or  the  minor  child  or  children,  of  the  deceased,  all  peraonal 
property  which  is  by  law  exempt  from  execution,  and  the  homestead,  as  designated 
by  the  general  homestead  low,  or  by  section  one  hundred  and  twenty-four  of  this 
act."  When  enacted  in  1872,  }  1465  read:  "Upon  the  return  of  the  inventory, 
or  at  any  subsequent  time  during  the  administration,  the  court  or  the  probate 
judge  may,  on  his  own  motion  or  on  petition  therefor,  set  apart  for  the  use  of  the 
surviring  husband  or  wife,  or  the  minor  children  of  the  decedent,  all  property 
exempt  from  execution,  including  the  homestead  selected,  designated,  and  re- 
corded. If  none  has  been  selected,  designated,  and  recorded,  the  judge  or  the 
eourt  must  select,  designate,  set  apart,  and  cause  to  be  recorded,  a  homestead  fox 
the  use  of  the  persons  hereinbefore  named,  in  the  manner  provided  in  article  II 
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of  this  chapter,  out  of  the  real  08tat«  belonging  to  the  decedent."  2.  Amended 
by  Code  Amdta.  1880,  p.  87,  and  then  differed  from  the  amendment  of  1009,  in 
that,  in  first  sentence,  it  had  the  words  "on  its  own  motion,  or,"  after  "the  court 
may."  8.  Amendment  by  Stats.  1901,  p.  210;  unconstitutional:  See  note,  §5, 
ante.  4.  Amended  by  Stats.  1909,  p.  606,  the  only  change  being  from  the  amend* 
ment  of  1880,  q.v.,  supra. 

OltatlottS.  Cal.  47/80;  60/641,  645.  S46;  58/719;  64/227;  68/87;  65/86, 
87;  69/245,  460;  72/594,  597;  73/587;  691;  74/616;  75/881;  76/229;  77/ 
644;  78/476.  484;  80/72,  210;  81/244,  580,  581,  583;  82/9;  85/75;  86/153, 
154;  93/619;  94/837.  889,  340;  96/438;  98/480;  99/450;  100/324,  325,  507. 
604;  104/100;  106/430;  108/467,  655;  109/526;  114/84;  117/854,  512;  120/ 
427;  121/354,  653,  654;  122/330,  437.  438,  440;  123/401;  128/383,  887.  678; 
131/4;  184/96;  139/72.  150;  140/152;  144/147;  145/45,  238,  402,  778,  781; 
150/425;  152/276,  277.  App.  2/339,  362;  7/201.  Prob.  Act:  Cal.  (S  121)  29/ 
103;  85/312.  818,  814,  815.  324;  87/181;  43/642;  45/698. 

Appeal  from  order  setting  apart  homestead,  or  refusing  so  to  do:  Ante,  S  963. 

Notices  of  petitions  to  set  aside  exempt  property  for  nse  of  family. 

§  1465a.  When. the  petition  mentioned  in  the  preceding  section  is  filed 
the  elerk  of  the  court  must  set  the  petition  for  hearing  by  the  court  and 
give  notice  thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  one  of  which  must  be  at  the  place  where  the 
court  is  held,  containing  the  name  of  the  decedent,  the  name  of  the 
petitioner,  the  nature  of  the  application  and  the  time  at  which  the  same 
will  be  heard.  Such  notice  must  be  given  at  least  ten  days  before  the 
hearing,  and  a  copy  thereof  must  be  mailed  at  least  ten  days  before  the 
day  appointed  for  the  hearing  to  the  executor  or  administrator,  if  he  be 
not  the  petitioner,  and  to  any  person  named  as  co-executor  or  co-admin- 
istrator not  petitioning,  addressed  to  them  at  their  places  of  residence, 
if  known,  and  if  not  known,  then  to  the  county  seat  of  the  county 
where  the  proceedings  are  pending.  Proof  of  such  posting  and  mailing 
must  be  made  at  the  hearing. 

Legislation  §  1466a.     Added  by  Stats.  1909,  p.  606. 

Oonrt  may  make  extra  allowance. 

§  1466.  If  the  property  set  apart  is  insufficient  for  the  support  of  the 
widow  and  children,  or  either,  the  couft  or  a  judge  thereof  must  take 
such  reasonable  allowance  out  of  the  estate  as  shall  be  necessary  for 
the  maintenance  of  the  family,  according  to  their  circumstances,  during 
the  progress  of  the  settlement  of  the  estate,  which,  in  case  of  an  insol- 
vent estate,  must  not  be  longer  than  one  year  after  granting  letters  testa- 
mentary or  of  administration. 

Legislation  91466.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  122,  as  amended  by  Stats.  1861,  p.  636,  which  read:  "If  the  amount  set  apart 
be  insufficient  for  the  support  of  the  widow  and  child,  or  children,  the  probate 
eourt,  or  judge,  shall  make  such  reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintenance  of  the  family,  according  to  their  circumstances, 
during  the  progress  of  the  settlement  of  the  estate ;  which,  in  case  of  an  insolvent 
estate,  shall  not  be  longer  than  one  year  after  granting  letters  of  administration." 
When  enacted  in  1872.  |  1466  read  as  now,  except  for  the  amendments  of  1880 
and  1907.  2.  Amended  by  Code  Amdts.  1880,  p.  87,  substituting  "court  or  a 
Code  CiT.  Proe. — 88 
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Judge  thereof  for  "probate  eonrt  or  judge."  8.  AmendmeBt  by  Stats.  1901,  p. 
210;  unconstitutional:  See  note,  5  5,  ante.  4.  Amended  by  Stats.  1907,  p.  933, 
substitutiog  (1)  "property"  for  "amount,"  (2)  "is"  for  "be"  before  "insufficient," 
and  (3)  "take"  (sic)  for  "make." 

Citations.  Cal.  57/459;  60/650;  67/850;  78/583,  587.  589;  77/644;  93/ 
619;  96/488;  100/170,  325,  602,  603,  605;  106/430,  482;  108/467;  114/79; 
117/512;  122/438,  440;  128/383;  131/4,  292;  145/660;  150/425;  152/276, 
277.     Prob.  Act:  Cal.  (S  122)   73/588. 

Payment  of  allowance. 

§  1467.  Any  allowance  made  bj  the  court  or  judge,  in  accordance  with 
the  provisions  of  this  article,  must  be  paid  in  preference  to  all  other 
charges,  except  funeral  charges  and  expenses  of  administration;  and 
any  such  allowance,  whenever  made,  may,  in  the  discretion  of  the  court 
or  judge,  take  effect  from  the  death  of  the  decedent. 

LeglslaUon  §  1467.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
9  123,  as  amended  by  Stats.  1863-64,  p.  870),  (1)  substituting  (a)  "article"  for 
"chapter,"  (b)  "must  be  paid"  for  "shall  be  paid,"  and  (c)  "decedent"  for 
"testator  or  intestate";   (2)   omitting  "by  the  administrator"  after  "paid." 

Citations.  Cal.  52/577;  57/459;  73/583.  App.  2/839.  Prob.  Aet:  Oal. 
(I  123)    29/872. 

Property  set  apart,  how  apportioned. 

§  1468.  When  property,  other  than  the  homestead  selected  and  re- 
corded during  the  lifetime  of  the  decedent,  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter,  such  property, 
if  the  decedent  left  a  surviving  spouse  and  no  minor  child,  is  the  prop- 
erty of  such  spouse.  If  the  decedent  left  also  a  minor  child  or  children, 
the  one  half  of  such  property  belongs  to  the  surviving  spouse,  and  the 
remainder  to  the  child,  or  in  equal  shares  to  the  children,  if  there  are 
more  than  one.  If  there  is  no  surviving  spouse,  the  whole  belongs  to 
the  minor  child  or  children.  If  the  property  set  apart  is  a  homestead, 
selected  from  the  separate  property  of  the  decedent,  the  court  can  set  it 
apart  only  for  a  limited  period,  to  be  designated  in  the  order,  and,  sub- 
ject to  such  homestead  right,  the  property  remains  subject  to  adminis- 
tration. 

Legislation  §1468.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  125,  which  read:  "When  property  shall  have  been  set  apart  for  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter,  if  the  deceased  shall  have 
left  a  widow  and  no  minor  child,  such  property  shall  ba  the  property  of  the 
widow.  If  he  shall  have  left  also  a  minor  child  or  children,  the  one  half  of  aneh 
property  shall  belong  to  the  widow  and  the  remainder  to  the  child,  or  in  equal 
shares  to  the  children,  if  there  be  more  than  one.  If  there  be  no  widow,  the  whole 
shall  belong  to  the  minor  child  or  children."  When  enacted  in  1872,  |  1468  (1) 
substituted  (a)  "is"  for  "shall  have  been"  before  "set  apart,"  (b)  "decedent" 
for  "deceased  shall  have,"  and  (c)  "is"  for  "shall  be"  after  "property";  (2) 
omitted  "shall  have"  before  "left  also";  (8)  substituted  (a)  "are"  for  "be"  be- 
fore "more  than  one,"  (b)  "is"  for  "be"  before  "no  widow,"  and  (c)  "belongs" 
for  "shall  belong."  2.  Amended  by  Code  Amdts.  1873-74,  p.  361,  (1)  inserting 
"or  surviving  husband"  after  "widow"  in  all  instances;  (2)  substituting  (a)  "de- 
cedent" for  "he"  after  "if  at  the  beginning  of  the  second  sentence,  (b)  "be"  lot 
"are"   before  "more  than  one,"   and   (c)    "be"   for  "is"  before  "no  widow."     8. 
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Amended  by  Code  Amdte.  1880,  p.  87,  to  read:  "When  property  is  let  apart  for 
the  nae  of  the  family  by  *«ie  superior  court,  such  property  shall  be  for  the  bene- 
fit of  the  several  parties,  as  provided  in  section  fourteen  hundred  and  sixty* fire  of 
this  code."  4.  Amended  by  Stats.  1881,  p.  8,  to  read:  "When  property  is  set 
apart  to  the  use  of  the  family,  in  sccordance  with  the  provisions  of  this  chapter, 
if  the  decedent  left  a  widow  or  surviving  husband,  and  no  minor  child,  such  prop« 
•rty  is  the  property  of  the  widow  or  surviving  husband.  If  the  decedent  left  also 
a  minor  child  or  children,  the  one  half  of  such  property  shall  belong  to  the  widow 
or  surviving  husband,  and  the  remainder  to  the  child,  or  in  equal  sharea  to  the 
children,  if  there  be  more  than  one.  If  there  be  no  widow  or  surviving  husband, 
the  whole  belongs  to  the  minor  child  or  children.  If  the  property  set  apart  be  a 
homestead,  selected  from  the  separate  property  of  the  deceased,  the  court  can  only 
set  it  apart  for  a  limited  period,  to  be  designated  in  the  order,  and  the  title  vests 
in  the  heirs  of  the  deceased,  subject  to  such  order.*'  5.  Amendment  by  Stats. 
1901,  p.  211;  unconstitutional:  See  note,  8  5i  ante.  6.  Amended  by  Stats.  1007, 
p.  984;  the  code  commissioner  saying,  "Inserts  the  words  'other  than  the  home* 
stead  selected  and  recorded  during  the  lifetime  of  the  decedent,*  and  substitutes 
the  word  'spouse'  for  the  word  'husband*  where  it  occurs  in  the  section,  thus 
avoiding  the  rule  ai&rmed  in  Estate  of  Walkerly,  108  Cal.  627,  and  leaving  the 
homestead  subject  to  administration,  without,  however,  impairing  the  homestead 
rights." 

OitaUona.  Oal.  50/542;  65/87;  78/598,  694;  74/617;  80/73;  81/580;  82/10; 
86/153,  154;  08/293,  294;  94/887,  838,  839,  840;  96/438;  100/170;  104/100; 
108/658;  114/87;  120/427,  428;  121/208,  655;  128/673;  139/72,  150,  151; 
141/648;  144/146,  654;  145/240;  152/276.  App.  2/339.  Prob.  Act:  Cal. 
(1125)  29/104,  372;   86/828,  824;  48/642,  648. 

Whara  widoir  hu  «  malntonanea:  Post,  1 1470. 

Administration  when  estate  does  not  exceed  fifteen  hundred  dollan. 

§1469.  If,  upon  the  return  of  the  inventory  of  the  estate  of  a  de- 
ceased person,  it  shall  appear  therefrom  that  the  value  of  the  whole 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and  if  there  be 
a  widow  or  minor  children  of  the  deceased,  the  court,  or  a  judge  thereof, 
■hall,  by  order,  require  all  persons  interested  to  appear  on  a  day  fixed,  to 
show  cause  why  the  whole  of  said  estate  should  not  be  assigned  for  the 
use  and  support  of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  provided  in  sections 
one  thousand  six  hundred  and  thirty-three,  one  thousand  six  hundred 
and  thirty-five,  and  one  thousand  six  hundred  and  thirty-eight  of  this 
code.  If,  upon  the  hearing,  the  court  finds  that  the  value  of  the  estate  does 
not  exceed  the  sum  of  fifteen  hundred  dollars,  it  shall,  by  a  decree  for  that 
purpose,  assign  to  the  widow  of  the  deceased,  if  there  be  a  widow,  if  no 
widow,  then  to  the  minor  children  of  the  deceased,  if  there  be  minor 
children,  the  whole  of  the  estate,  subject  to  whatever  mortgages,  liens,  or 
encumbrances  there  may  be  upon  said  estate  at  the  time  of  the  death  of 
the  deceased,  after  the  payment  of  the  expenses  of  the  last  illness  of  the 
deceased,  funeral  charges,  and  expenses  of  administration,  and  the  title 
thereof  shall  rest  absolutely  in  such  widow  or  minor  children,  subject  to 
whatever  mortgages,  liens,  or  encumbrances  there  may  be  upon  said 
estate  at  the  time  of  the  death  of  the  deceased,  and  there  ^uat  be  no 
farther  proceedings  in  the  administration,  unless  further  estate  be  die- 
eoYered. 
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LefigUtMon  1 1469.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  185li 
I  126,  ai  amended  by  State.  1861,  p.  686,  which  read:  "If,  on  the  return  of 
the  inventory  of  any  intestate  estate,  it  shall  appear  that  the  ralue  of  the  whole 
estate  does  not  exceed  the  sum  of  five  hundred  dollars,  the  probate  court,  by  » 
decree  for  that  purpose,  shall  assign  for  the  use  and  support  of  the  widow  and 
minor  child,  or  children,  if  there  be  no  widow,  the  whole  of  the  estate,  after  the 
payment  of  the  funeral  charges  and  expenses  of  the  administration,  and  there 
shall  be  no  further  proceedings  in  the  administration  unless  further  estate  be 
discovered;  and  when  it  shall  appear  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  one  thousand  dollars,  it  shall  be,  in  the  discretion  of  the  pro- 
bate court,  to  dispense  with  the  regular  proceedings,  or  any  part  thereof,  pre- 
scribed in  this  aet,  for  the  purpose  of  a  summary  administration  of  the  estate, 
and  to  order  distribution  of  the  estate  at  the  end  of  six  months,  after  the  issuance 
of  letters;  provided,  that  notice  to  creditors  shall  have  been  given  to  present 
their  claims  within  four  months  after  the  first  publication  of  such  notice/'  When 
enacted  in  1872,  8  1469  read:  "If,  on  the  return  of  the  inventory  of  the  estate 
of  an  intestate,  it  appears  that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  the  probate  court,  by  a  decree  for  that  purpose, 
must  assign  for  the  use  and  support  of  the  widow  and  minor  child  or  children, 
if  there  be  a  widow  or  minor  child,  and  if  no  widow,  then  for  the  children,  if 
there  are  any,  the  whole  of  the  estate,  after  the  payment  of  the  expenses  of  hia 
last  illness,  funeral  charges,  and  expenses  of  the  administration,  and  there  must 
be  no  further  proceedings  in  the  administration  unless  further  estate  be  discov- 
ered; and  when  it  so  appears  that  the  value  of  the  whole  estate  does  not  exceed 
the  sum  of  three  thousand  dollars,  it  is  in  the  discretion  of  the  probate  court  to 
dispense  with  the  regular  proceedings,  or  any  part  thereof,  prescribed  in  this  title, 
and  there  must  be  had  a  summary  administration  of  the  estate,  and  an  order 
of  distribution  thereof  at  the  end  of  six  months  after  the  issuing  of  letters;  the 
notice  to  creditors  must  be  given  to  present  their  claims  within  four  months  after 
the  first  publication  of  such  notice,  and  those  not  so  presented  are  barred  as  in 
other  cases."  2.  Amended  by  Code  Amdts.  1875-76,  p.  102,  (1)  changing  "on" 
to  "upon"  before  "the  return";  <2)  adding  in  first  sentence,  "must  appoint  a  day 
for  the  hearing,  and  cause  notice  to  be  given  and  proceedings  had,  in  the  same 
manner  as  provided  in  sections  one  thousand  six  hundred  and  thirty-three,  one 
thousand  six  hundred  and  thirty-five,  and  one  thousand  six  hundred  and  thirty- 
eight  of  article  two,  of  chapter  ten,  of  title  two,  of  the  Code  of  Civil  Procedure, 
relating  to  the  settlement  of  accounts.  If,  upon  the  hearing,  the  court  flnda  that 
the  value  of  the  estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  the 
probate  judge";  (8)  in  sentence  beginning  "If,"  substituting  "be"  for  "are"  before 
"any";  (4)  in  sentence  beginning  "And,"  (a)  omitting  "so"  before  "appeara," 
(b)  inserting  "on  the  return  of  the  inventory"  after  "appears,"  and  "except  as 
herein  provided"  after  "title."  8.  Amended  by  Code  Amdts.  1880,  p.  88,  reading 
as  at  present  down  to  and  including  the  word  "assign,"  the  section  thereafter  read- 
ing, "for  the  use  and  support  of  the  widow  and  minor  children,  if  there  be  a  widow 
and  minor  children,  and  if  no  widow,  then  for  the  children,  if  there  be  any,  and  if 
no  children,  then  for  the  widow,  the  whole  of  the  estate,  after  the  pajrment  of  the 
expenses  of  the  last  illness  of  the  deceased,  funeral  charges,  and  expenses  of  ad- 
ministration, and  there  must  be  no  further  proceedings  in  the  administration,  un- 
less further  estate  be  discovered."     4.  Amended  by  Stats.  1897,  p.  7. 

ClUtions.  Cal.  57/469;  63/404;  64/251;  100/170;  116/580,  581;  118/72* 
128/467;  126/577,  578;  127/384,  429;  133/528;  189/71,  72;  143/628,  App. 
2/389;  6/200.     Prob.  Act:  Cal.  (8  126)  29/372. 

When  all  property  other  than  homestead  to  go  to  children. 

§  1470.    If  the  widow  has  a  maintenance  derived  from  her  own  prop- 
erty  equal  to  the  portion  set  apart  to  her  by  the  preceding  sections  of 
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this  article,  the  whole  property  lo  set  apart,  other  than  the  homestead, 
must  go  to  the  minor  children. 

Leglilatlon  81470.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  127,  which  read:  "If  the  widow  has  a  maintenance  derived  from  her  own  prop- 
erty equal  to  the  portion  set  apart  to  her  by  the  one  hundred  and  twenty-flfth 
[fifth]  and  one  hundred  and  twenty-sixth  [tizth]  sections  of  this  apt,  the  whole 
property  so  set  apart  shall  go  to  the  minor  children."  When  enacted  in  1872, 
I  1470  read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by 
Code  Amdts.  1880,  p.  88,  omitting  "her  half  of  before  "the  homestead."  8. 
Amendment  by  Stata.  1901,  p.  211;  unconstitutional:  fice  note,  9  6,  ante. 


ABTIOLB  IL 
Homestead. 

I  1474.     Rights  of  surriror  to  homestead. 

I  1475.  Selected  and  recorded  homestead  set  off  to  person  entitled.  Subsisting 
liens  to  be  paid  by  soUent  estate. 

I  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  Ave  thousand  dollars  in 
▼alue,  a  homestead,  and  report  the  same. 

I  1477.     Report  of  the  appraisers.     Majority  and  minority,  which  may  be  confirmed 

I  1478.  Day  to  be  aet  for  confirming  or  rejecting  the  report  of  the  appraisers. 
Appeal. 

{  1470.  If  report  rejected,  o(her  appraisers  appointed.  If  again  rejected,  partS- 
tion  suit  to  be  brought.     [Repealed.] 

S  1480.  Instead  of  dividing  the  homestead,  who  may  take  a  deed  thereof  at  ap- 
praised value.      [Repealed.] 

8  1481.  If  no  homestead  is  selected  and  recorded  prior  to  dcaHi  of  decedent,  one 
may  be  petitioned  for.     [Repealed.] 

8  1482.  Court  to  direct  partition  suit  in  the  district  court,  when.  Proceedings 
thereon.      [Repealed.] 

1 1488.  If  property  is  common  or  separate,  court  to  cause  appraisement  and  ad- 
measurement to  be  made.     [Repealed.] 

I  1484.  New  appraisement,  when  ordered.  Instead  of  deeding  property  at  ap- 
praised value,  public  sale  to  be  ordered,  when.     [Repealed.] 

1 1485.  Costs,   to  whom   chargeable.     Persons  succeeding  to  rights  of  homestead 

owners  have  all  their  powers  and  rights. 

1 1486.  Certified  copies  of  certain  orders  to  be  recorded. 

Bights  of  survivor  to  homestead. 

§1474.  If  the  homestead  selected  by  the  husband  and  wife,  or  either 
of  them,  during  their  coverture,  and  recorded  while  both  were  living,  was 
selected  from  the  community  property,  or  from  the  separate  property  of 
the  person  selecting  or  joining  in  the  selection  of  the  same,  it  vests,  on 
the  death  of  the  husband  or  wife,  absolutely  in  the  survivor.  If  the 
homestead  was  selected  from  the  separate  property  of  either  the  husband 
or  the  wife,  without  his  or  her  consent,  it  vests,  on  the  death  of  the  per- 
son from  whose  property  it  was  selected,  in  his  or  her  heirs,  subject  to 
the  power  of  the  superior  court  to  assign  it  for  a  limited  period  to  the 
famuy  of  the  decedent.  In  either  case  it  is  not  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  existing  against  the  husband 
and  wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  as  provided  in  the  Civil  Code. 
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Legislation  ft  1474.  1.  Enacted  March  11,  1872,  and  then  read:  'The  home- 
Btead  selected  by  the  husband  and  wife,  or  either  of  them,  during  their  coverture, 
and  recorded  while  both  are  living,  on  the  death  of  the  husband  or  wife  veata 
absolutely  in  the  surriror,  and  is  not,  nor  is  the  proceeds  of  a  sale  thereof,  sub- 
ject to  the  payment  of  any  debt  or  liability  contracted  by  or  existing  against  the 
husband  and  wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  mortgage  or  lien  as  the  homestead  was  subject 
to  at  the  time  of  the  death  of  such  husband  or  wife."  2.  Amended  by  Code 
Amdts.  1873-74,  p.  862,  and  differed  from  the  amendment  of  1880,  in  that  (1)  it 
did  not  have,  in  first  sentence,  the  words  "or  from  the  separate  property  of  the 
person  selecting  or  joining  In  the  selection  of  the  same";  (2)  the  second  sentence 
reading,  "If  the  homestead  was  selected  from  the  separate  property  of  either  the 
husband  or  the  wife,  without  his  or  her  consent,  it  vests,  on  the  death  of  the  per- 
son from  whose  property  it  was  selected,  in  his  or  her  heirs,  subject  to  the  power 
of  the  superior  court  to  assign  it  for  a  limited  period  to  the  family  of  the  dece- 
dent." 3.  Amended  by  Code  Amdts.  1880,  p.  88.  4.  Amendment  by  Stats.  1901, 
p.  211;  unconstitutional:   See  note,  9  5,  ante. 

dUtlons.  Cal.  60/543;  52/297.  298;  76/641;  79/11;  80/209;  81/243,  580; 
82/10;  83/442;  85/621;  86/153;  92/371,  872;  94/339;  95/403.  406,  407; 
102/341;  108/654;  118/31;  117/409;  118/300;  119/666;  121/653,  654;  132/ 
611,  613;  139/72,  151;  142/474;  1447619,  668,  655;  146/107,  431.  App.  1/ 
470;  4/583;  6/769,  778,  779;  7/201,  202. 

Homeitead,  generally,  and  setUng  apart:  Ante,  i  1465. 

Selected  and  recorded  homestead  set  off  to  person  entitled.    Bubsistliis 

liens  to  be  paid  by  bolvent  estate. 

§  1475.  If  the  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent  be  returned  in  the  inventory  appraised  at  not  exceeding  five 
thousand  dollars  in  value,  or  was  previously  appraised  as  provided  in 
the  Civil  Code,  and  such  appraised  value  did  not  exceed  that  sum,  the 
superior  court  must,  by  order,  set  it  off  to  the  persons  in  whom  title  is 
vested  by  the  preceding  section.  If  there  be  subsisting  liens  or  encum- 
brances on  the  homestead,  the  claims  secured  thereby  must  be  presented 
and  allowed  as  other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the  claims  so  secured 
must  be  paid  out  of  such  funds.  If  the  funds  of  the  estate  be  not  suffi- 
cient for  that  purpose,  the  claims  so  secured  shall  be  paid  proportionately 
with  other  claims  allowed,  and  the  liens  or  encumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for  any  defieieney 
remaining  after  such  payment. 

Legislation  81475.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot  1851, 
9  121,  q.T.,  Legislation  §  1465.  When  enacted  in  1872,  8  1475  read:  *'If  the 
homestead  selected  and  recorded  prior  to  the  death  of  the  decedent  is  returned  in 
the  inventory,  appraised  at  not  exceeding  flve  thousand  dollars  in  value,  the 
probate  court  must,  by  order,  set  it  off  to  the  persons  in  whom  title  is  vested 
by  the  preceding  section.  If  there  are  subsisting  liens  or  encumbrances  on  the 
homestead,  they  must  be  paid  out  of  the  funds  of  the  estate,  if  there  remain 
sufBcient  for  that  purpose,  after  the  payment  of  all  claims  allowed  against  the 
estate."  2.  Amended  by  Code  Amdts.  1878-74,  p.  862.  (1)  substituting  "be** 
for  "is"  before  "returned";  (2)  inserting  **or  was  previously  appraised  as  pro- 
vided in  the  Civil  Code,  and  such  appraised  value  did  not  exceed  that  sum," 
before  "the  probate  court";  (3)  substituting  (a)  "be"  for  "are"  before  "subsisting 
Uens,"  and  (b)   "the  claims  secured  thereby  must  be  presented  and  allowed  as 
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other  elftimi  against  the  estate"  for  "thej  must  be  paid  out  of  the  funds  of  the 
estate,  if  there  remain  sufficient  for  that  purpose,  after  the  payment  of  all  claims 
allowed  against  the  estate";  and  (4)  after  this  substitution,  adding  the  two  final 
sentences,  the  first  of  which  had  the  word  "allowed"  before  "against  the  estate," 
and  the  second  of  which  had  the  word  "proportionally"  instead  of  "proportion- 
ately." 8.  Amended  by  Code  Amdts.  1880,  p.  88.  4.  Amendment  by  Stats.  1901, 
p.  211;  unconstitutional:  Bee  note,  S  5,  ante. 

Oltatloiia.  Cal.  64/228;  62/26;  64/78;  65/87;  72/547;  79/10,11;  80/209; 
81/580;  83/442,  443,  444;  86/122,  350;  99/507,  608:  106/204;  109/67,  68. 
69,  428,  429;  112/266;  121/658;  127/277;  182/428;  136/527;  142/476;  144/ 
664;  146/107;  149/818,  821,  828.     App.  4/629,  680. 

AppraisexB  to  carve  out  of  tbe  original,  exceeding  five  thoiuMuid  dollars  in 

value,  a  homestead,  and  report  tlie  same. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be  returned  in  the 
inventory  appraised  at  more  than  five  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  ascertain  and  appraise  the  value 
of  the  homestead  at  the  time  the  same  was  selected,  and  if  such  value 
exceeded  five  thousand  dollars,  or  if  the  homestead  was  appraised  as  pro- 
vided in  the  Civil  Code,  and  such  appraised  value  exceeded  that  sum, 
the  appraisers  must  determine  whether  the  premises  can  be  divided  with- 
out material  injury,  and  if  they  find  that  they  can  be  thus  divided,  they 
must  admeasure  and  set  apart  to  the  parties  entitled  thereto  such  por- 
tion of  the  premises,  including  the  dwelling-house,  as  will  amount  in 
value  to  the  sum  of  ^ve  thousand  dollars,  and  make  report  thereof,  giv- 
ing the  metes,  bounds,  and  full  description  of  the  portion  set  apart  as  a 
homestead.  If  the  appraisers  find  that  the  premises  exceeded  in  value, 
at  the  time  of  their  selection,  the  sum  of  five  thousand  dollars,  and  that 
they  cannot  be  divided  without  material  injury,  they  must  report  such 
finding,  and  thereafter  the  court  may  make  an  order  for  the  sale  of  the 
premises  and  the  distribution  of  the  proceeds  to  the  parties  entitled 
thereto. 

LeglslatiOB  §1476.  1.  Enacted  March  11,  1872,  and  then  read:  "If  the 
homestead,  as  selected  and  recorded,  is  appraised  at  more  than  five  thousand 
dollars,  the  appraisers  must,  before  they  make  their  return,  admeasure  and  set 
apart  such  portion  of  the  origrinal  homestead,  including  the  residence,  or  such 
portion  of  the  residence  ss  does  not  exceed  five  thousand  dollars  in  Talue,  and 
make  report  thereof,  giving  the  metes,  bounds,  and  full  description  of  the  prop- 
erty and  appurtenances  by  them  set  apart  as  a  homestead;  the  appraisers  must, 
at  the  same  time,  report  the  value  of  the  entire  house,  if  they  have  partitioned  it; 
also,  the  house  and  the  largest  portion  of  the  immediately  adjacent  land  and 
buildings,  which,  together,  do  not  exceed  five  thousand  dollars  in  Talue."  2. 
Amended  by  Code  Amdts.  1873-74,  p.  368.  8.  Amendment  by  Stats.  1901, 
p.  211;   unconstitutional:  See  note,  8  5,  ante. 

CltaUoni.  Cal.  78/594;  76/641;  81/580,  588;  122/381;  144/662,  664.  App. 
7/203. 

Appraisement.     Generally:  Ante,  i  1444. 

Beport  of  fhe  appraisers.    Majority  and  minority,  wldCh  may  be  con- 
firmed. 
§1477.     Any  two  of  the  appraisers  concurring  may  discharge  the  duties 

imposed  upon  the  three,  and  make  the  report.     A  dissenting  report  may 
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be  made  by  the  third  appraiser.  The  report  must  state  fally  the  acts  of 
the  appraisers.  Both  reports  may  be  heard  and  considered  by  the  coart 
in  determining  a  confirmation  or  rejectioh  of  the  majority  report,  but  the 
minority  report  must  in  no  case  be  confirmed. 

LegliUtion  fi  1477.     1.  Enacted   March    11,    1872.     2.  Amendment   by    BtaU. 
1901,  p.  211;  unconstitutional:  See  note,  |  6,  ante. 
OltaUoni.     Cal.  144/662. 

Day  to  be  set  for  conflrmlxig  or  rejecting  tlie  report  of  the  appraisers. 
AppeaL 

§  1478.  When  the  report  of  the  appraisers  is  filed,  the  court  must  set 
a  day  for  hearing  any  objections  thereto,  from  any  one  interested  in  the 
estate.  Notice  of  the  hearing  must  be  given  for  such,  time,  and  in  such 
manner,  as  the  court  may  direct.  If  the  court  be  satisfied  that  the  report 
is  correct,  it  must  be  confirmed,  otherwise  rejected.  In  case  the  report 
is  rejected,  the  court  may  appoint  new  appraisers  to  examine  and  report 
upon  the  homestead,  and  similar  proceedings  may  be  had  for  the  con- 
firmation or  rejection  of  their  report,  as  upon  the  first  report. 

Legislation  g  1478.  1.  Enacted  March  11,  1872,  and  then  read:  "When  the 
report  of  the  appraiseri  ia  filed,  the  court  must  aet  a  day  for  hearinf  anj  objee- 
tiona  thereto,  from  any  one  interested  in  the  estate.  There  must  be  given  the 
same  notice  thereof  as  is  required  in  article  I,  chapter  II.  of  the  probate  of  a  will. 
The  objections  must  be  in  writing,  and,  together  with  such  witnesses  as  may 
be  produced  for  and  against  the  report,  be  heard  by  the  court.  If  the  court  ia 
satisfied  that  the  appraisement,  or  the  partition  and  appraisement,  was  fairly 
and  honestly  conducted  and  made,  the  report,  appraisement,  and  partition  must 
be  confirmed;  if  not,  rejected."  2.  Amended  by  Code  Amdta.  1873—74,  p.  868. 
S.  Amendment  by  Stats.  1901,  p.  212;  unconstitutional:  See  note,  16,  ante. 

OitaUons.     Cal.  144/662.     App.  1/470,  471. 

§1479.  [If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected,  partition  suit  to  be  brought.     Repealed.] 

Legislation  §  1479.  1.  Enacted  April  1,  1872.  2.  Repealed  by  Code  Amdts. 
1878-74.  p.  864.  8.  Addition  by  State.  1901,  p.  212;  nnoonstitntional :  See 
note,  I  5,  ante. 

OitaUons.     Cal.  144/662. 

§  1480.  [Instead  of  dividing  the  homestead,  who  may  take  a  deed 
thereof  at  appraised  value.    Repealed.] 

Legislation  g  1480.  1.  Enacted  March  11.  1872.  2.  Repealed  by  Oode  Amdts. 
1873-74.  p.  364.  8.  Addition  by  Stats.  1901,  p.  212;  nnoonstitntional:  See 
note,  9  5,  ante. 

Citations.     Cal.  90/461 ;   144/662. 

§  1481.  [If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,   one   may   be   petitioned   for.     Repealed.] 

LegialatlOB  61481.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdta. 
1878-74,  p.  864.  8.  Addition  by  Stats.  1001,  p.  213;  unconstitutional:  See 
note,  8  5,  ante. 

OitaUons.     Cal.  47/80;   72/596;   144/662. 
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§  1482.  [Court  to  direct  partition  suit  in  the  district  court,  when. 
Proceedings  thereon.    Repealed.] 

Legislation  fi  1482.  1.  Enacted  March  11, 1872.  2,  Repealed  by  Code  Amdts. 
1878-74,  p.  864.  8.  Addition  by  Stats.  1001,  p.  218;  oneonstitutional :  See 
note,  i  6,  ante. 

Citations.     Cal.  144/662. 

§1483.  [If  property  is  common  or  separate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made.    Repealed.] 

Legislation  8  1483.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Oode  Amdts. 
1878-74,  p.  864.  8.  Addition  by  SUts.  1901,  p.  214;  uneonstitntional :  See 
note,  I  5,  ante. 

OitaUons.     Cal.  144/662. 

§1484.  [New  appraisement,  when  ordered.  Instead  of  deeding  prop- 
erty at  appraised  value,  public  sale  to  be  ordered  when.    Repealed.] 

Legislation  8  1484.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdts. 
1878-74,  p.  864.  8.  Addition  by  Stats.  1901,  p.  214;  unconstitutional:  See 
note,  I  5,  ante. 

Citattons.     Cal.  99/461;  144/662. 

Ooets,  to  Whom  chargeable.    Persoiig  succeediiig  to  rights  of  homestead 

owners  have  all  their  powers  and  rights. 

§  1486.  The  costs  of  all  proceedings  in  the  superior  court  provided  for 
in  this  chapter,  must  be  paid  by  the  estate  as  expenses  of  administration. 
Persons  succeeding  by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have  homesteads  set 
apart  to  them,  as  in  this  chapter  provided,  have  all  the  rights  and  bene- 
fits conferred  by  law  on  the  persons  whose  interests  and  rights  tlioy 
acquire. 

Legislation  8  1486.  1.  Enacted  March  11, 1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  89,  subBtitnting  "superior"  for  "probate."  8.  Repeal  by  State.  1901, 
p.  214 ;  uneonstitntional :  See  note,  f  6,  ante. 

CltoUons.     Cal.  &7/448,  444;   100/166;   118/81;   182/612,  618;  144/662. 

Certified  copies  of  certain  orders  to  be  recorded. 

§  1486.  A  certified  copy  of  every  final  order  made  in  pursuance  of  this 
article,  by  which  a  report  is  confirmed,  property  assigned,  or  sale  con- 
firmed, must  be  recorded  in  the  office  of  the  recorder  of  the  county  where 
the  homestead  property  is  situated. 

Legislation  81486.     1.  Enacted  March  11,  1872.     2.  Repeal  by  SUU.   1901, 
p.  214;  uneonstitntional:   See  note,   %  5,  ante. 
Citations.     Cal.  144/662.     App.  1/470. 
Otrtlfiad  copy.     Becordlng:   Post,   1 1719. 
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CHAPTER  VT. 
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1490.  Notice  to  erediton.     Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 
1498.  Time  within  which  claims  against  an  estate  must  be  presented. 

1494.  Claims  t'o  be  sworn  to,  and  when  allowed,  to  bear  same  interest  ••  jQdg> 
ments. 

1495.  Saperior  judge  may  present  claim,'  and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approred  claims  or  copies  to  be  filed.     Claims  secured  by  Hens  m«y  b« 
described.     Lost  claims. 

1498.  Rejected  claims  to  be  sued  for  within  what  time. 

1499.  Claims  barred  by  statute  of  limitations.     When  and  whom  judge  may  ex- 
amine. 

1500.  Claims  must  be  presented  before  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 

1505.  Execution  not  to  issue  after  death.     If  one  !a  leTied,  the  property  m'fty  b« 
sold. 

1506.  What  judgment  is  not  a  Hen  on  real  property  of  estate. 

1507.  May  refer  doubtful  claims.     Effect  of  referee's  allowance  or  rejection. 

1508.  Trial  by  referee,  how  confirmed,  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  remoTed. 

1512.  Executor  to  return  statement  of  claims. 
1518.     Payment  of  interest-bearing  claims. 
1514.     Manner  of  closing  estates  when   claims  are  unpaid  and  claimant  cannot 

be  found.     Deposit  in  state  treasury.     When  amount  of  claim  eacheata  to 
■tate. 

Notice  to  creditors.    Additional  notice. 

§  1490.  Every  executor  or  admiDistrator  must,  immediately  after  bit 
appoiDtmenty  cause  to  be  published  in  some  newspaper  of  the  county,  if 
there  be  one,  if  not,  then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring  all  persons  hay- 
ing claims  against  him  to  exhibit  them,  with  the  necessary  vouchers,  to 
the  executor  or  administrator,  at  the  place  of  his  residence  or  business, 
to  be  specified  in  the  notice.  Such  notice  must  be  published  as  often  as 
the  judge  or  court  shall  direct,  but  not  less  than  once  a  week  for  four 
weeks.  The  court  or  judge  may  also  direct  additional  notice  by  publica- 
tion or  posting.  In  case  such  executor  or  administrator  resigns,  or  is 
removed,  before  the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  tbe  unexpired  time  allowed  for  such  presentation. 

Legislation  fi  1490.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  128,  as  amended  by  Stats.  18G1,  p.  686,  which  read:  "Every  executor,  or 
administrator,  shall,   immediately  after  his   appointment,   cause   to   be   published 
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la  lome  newspaper  published  in  the  connty,  if  there  be  one,  if  not,  then  in  such 
newspaper  as  may  be  designated  by  the  court,  a  notice  to  the  creditors  of  the 
deceased,  reqnirinf  all  persons  haring  claims  against  the  deceased,  to  exhibit 
them  with  the  necessary  Touchers,  within  ten  months  after  the  first  publication 
of  the  notice,  to  such  executor,  or  administrator,  at  the  place  of  his  residence, 
or  transaction  of  business,  to  be  specified  in  the  notice;  such  notice  shall  be 
published  as  often  as  the  judge,  or  court,  shall  direct,  but  not  less  than  once  a 
week  for  four  weeks;  the  eourt,  or  judge,  may  also  direct  additional  notice  by 
publication,  or  posting.  In  ease  such  executor,  or  administrator^  resign,  or  be 
remoTod,  before  the  expiration  of  the  ten  mouths  after  the  first  publication  of 
such  notice,  his  successor  shall  giTe  such  notice  only  for  the  unexpired  portion 
of  the  ten  months."  2.  Amendment  by  StaU.  1901,  p.  214;  unconstitutional: 
Bee  note,  §  6,  ante. 

Oitatlona.  Cal.  59/48;  67/689;  79/12;  88/38;  105/668;  111/458,  542;  119/ 
450;  127/158;  147/108,  110;  152/764.  Prob.  Act:  Cal.  (S  128)  21/31;  88/87; 
55/582. 

Publication  of  notice.    How  often:  Post,  S  1705. 

Two  montha'  nesleet  to  give  notioe  caasea  roTocation  of  letters:  Post,  8  1511. 

Time  expressed  in  the  notice. 

§  1491.  The  time  expressed  in  the  notice  must  be  ten  months  after  its 
first  publication,  when  the  estate  exceeds  in  value  the  sum  of  ten  thou- 
sand dollars,  and  four  months  when  it  does  not. 

LegisUtion  §1491.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  128,  as  amended  by  Stats.  1861,  p.  686,  q.r..  Legislation  |  1490.  2.  Amend- 
ment by  Stats.  1901,  p.  214;  unconstitutional:  See  note,   |  5,  ante. 

Citations.  Oal.  59/48;  77/187;  88/82;  105/668;  111/458;  112/81;  119/ 
451;    147/108,   110. 

Copy  and  proof  of  notice  to  be  filed  and  order  made. 

§  1492.  After  the  notice  is  given,  as  required  by  the  preceding  sec- 
tion, a  copy  thereof,  with  the  affidavit  of  due  publication,  or  of  publica- 
tion and  posting,  must  be  filed,  and  upon  such  affidavit  or  other  testi- 
mony to  the  satisfaction  of  the  court,  an  order  or  decree  showing  that 
due  notice  to  creditors  has  been  given,  and  directiog  that  such  order  or 
decree  be  entered  in  this  minutes  and  recorded,  must  be  made  by  the 
court. 

Legislation  11492.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
f  129,  as  amended  by  Stats.  1861,  p.  637,  which  read:  "After  the  notice  shall 
haye  been  given  as  required  by  the  preceding  section,  a  copy  thereof  with  the 
affidavit,  or  affidavits,  of  due  publication,  or  of  publication  and  posting,  may  be 
filed,  and  upon  such  affidavit,  or  affidavits,  or  upon  other  testimony  to  the  satis- 
faction of  the  court,  a  decree  shall  be  made  showing  that  due  and  legal  notice 
to  creditors  has  been  given,  and  directing  that  such  decree  be  entered  in  the 
minutes  of  the  court."  2.  Amendment  by  Stats.  1901,  p.  215;  unconstitutional: 
See  note,  f  6,  ante. 

piUUoni.     Cal.  111/548;    147/110. 

Affidavit  of  pnbllcation  of  notioe:  Post,  99  2010,  2011. 

Time  within  whidi  claims  against  an  estate  must  be  presented. 

§  1493.  All  claims  arising  upon  contracts,  whether  the  same  be  due, 
not  due,  or  contingent,  must  be  presented  within  the  time  limited  in  the 
notice,  and  any  claim  not  so  presented  is  barred  forever;  provided,  how- 
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ever,  that  whea  it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to 
the  satisfactioji  of  the  court,  or  a  judge  thereof,  that  the  claimant  had 
no  notice  as  pi  ovided  in  this  chapter,  by  reason  of  being  out  of  the  state, 
it  may  be  presented  at  any  time  before  a  decree  of  distribution  is  en- 
tered. 

XiSglilatlOB  g  1493.  1.  Enacted  March  11,  1872 :  based  on  Probate  Act  1851, 
i  180,  at  amended  by  State.  1860,  p.  17,  which  read:  "If  a  claim  be  not  pre- 
sented within  ten  montha  after  the  first  publication  of  the  notice,  it  shall  be 
barred  forcTer;  provided,  if  it  be  not  then  dae,  or  if  it  be  contingent,  it  maj  be 
presented  within  ten  months  after  it  shall  become  dne  or  absolute;  and,  proTided 
farther,  that,  when  it  shall  be  made  to  appear  by  the  affidarit  of  the  claimant, 
to  the  satisfaction  of  the  executor  or  administrator  and  the  probate  judge,  that 
the  claimant  had  no  notice  as  proTided  in  this  act,  by  reason  of  being  out  of  tha 
state,  it  may  be  presented  any  time  before  a  decree  of  distribution  is  entered/* 
When  enacted  in  1872,  8  1493  read:  "If  a  claim  is  not  presented  within  the  tima 
limited  in  the  notice,  it  is  barred  forever,  except  as  follows:  If  it  is  not  then 
due,  or  if  it  is  contingent,  it  may  be  presented  within  one  month  after  it  becomes 
due  or  absolute;  when  it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to 
the  satisfaction  of  the  executor  or  administrator  and  the  probate  judge,  that  the 
claimant  had  no  notice,  as  provided  in  this  chapter,  by  reason  of  being  out  of 
the  state,  it  may  be  presented  any  time  before  a  decree  of  distribution  is  entered; 
a  claim  for  a  deficiency  remaining  unpaid  after  a  sale  of  property  of  the  estate 
mortgaged  or  pledged  must  be  presented  within  one  month  after  such  deficiency 
is  ascertained."  2.  Amended  by  Code  Amdts.  1873-74,  p.  864,  (1)  inserting 
"arising  upon  a  contract  heretofore  made"  after  "if  a  claim";  (2)  sabatitutinc 
(a)  "be"  for  "is"  in  the  three  instances,  and  (b)  "if  it  be  made  to  appear"  for 
"when  it  is  made  to  appear";  (8)  adding  at  the  end  of  the  section  the  following: 
"All  claims  arising  upon  contracts  hereafter  made,  whether  the  same  be  due, 
not  due,  or  contingent,  must  be  presented  within  the  time  limited  in  the  notice; 
and  any  claim  not  so  presented,  is  barred  forever;  provided,  however,  that  when 
it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to  the  satisfaction  of  the 
executor  or  administrator  and  the  probate  judge,  that  the  claimant  had  no 
notice  as  provided  in  this  chapter,  by  reason  of  being  out  of  the  state,  it  may 
be  presented  at  any  time  before  a  decree  of  distribution  is  entered."  8.  Amended 
by  Code  Amdts.  1880,  p.  89. 

Citations.  Cal.  52/285;  58/85;  55/584;  56/299,  800,  802,  804;  59/48;  66/ 
531;  72/18;  77/187;  79/10;  85/448;  86/440;  90/895;  92/485;  95/167,  168. 
169,  487,  438;  96/469,  470,  474,  476;  99/506,  507;  106/204;  109/66,  425; 
110/83;  112/84;  115/464;  116/664;  119/66;  124/574;  127/592;  128/892; 
132/152;  142/594;  150/107.  App.  3/551,  746,  747;  6/689.  Prob.  Act:  Cal. 
(9  130)  18/427,  430;  24/497,  501;  84/264;  42/497,  506;  48/494;  45/486;  96/ 
469,   470,   476;    142/475. 

Claim.  Action,  none,  unless  claim  presented:  9  1530.  After  rejection:  |  1498. 
Fending  §x  death,  claim  must  be  presented:  9  1502.  Affidavit:  9  1494.  Allow- 
ance  or  rejection  of:  99  1496-1498,  1508.  Contingent:  9  1648.  Execntor,  ac- 
tion by:  9  1510.  Jadgment  on:  99  1504,  1509.  Interest  on:  99  1494,  1513. 
Judge  of  superior  court  may  present:  9  1495.  Judgment  against  decedent:  9  1505. 
On  mortgage  or  lien:  9  1500.  Action  barred  by  statute:  (9  1499,  1501.  Exam- 
ination by  judge:  9  1499.  On  mortgage  or  Uen:  9  1500.  Beference  of:  9  1507. 
Statement  of  claims:  9  1512. 

Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same  Interest  as  Judg- 
ments. 
§  1494.     Every  claim  which  is  due,  when  presented  to  the  reenter  or 

administrator,  must  be  supported  by  the  afiidavit   of  the  claimant,  or 
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■ome  one  in  his  behalf,  that  the  amount  is  justly  due,  that  no  payments 
have  been  made  thereon  which  are  not  credited,  and  that  there  are  no 
offsets  to  the  same,  to  the  knowledge  of  the  affiant.  If  the  claim  be  not 
due  when  presented,  or  be  contingent,  the  particulars  of  such  claim  must 
be  stated.  When  the  affidavit  is  made  by  a  person  other  than  the  claim- 
ant, he  must  set  forth  in  the  affidavit  the  reason  why  it  is  not  made  by 
the  claimant.  The  oath  may  be  taken  before  any  officer  authorized  to 
administer  oaths.  The  executor  or  administrator  may  also  require  satis- 
factory vouchers  or  proofs  to  be  produced  in  support  of  the  claim.  If 
the  estate  be  insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon 
any  claim  after  the  first  publication  of  notice  to  creditors  than  is  allowed 
on  judgments  obtained  in  the  superior  court. 

Legislation  81494.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  181,  as  amended  by  Stats.  1861,  p.  637,  which  read:  "Eveir  claim  presented 
to  the  administrator  shall  be  supported  by  the  affidavit  of  the  claimant  that  the 
amount  is  jnstljr  due,  that  no  payments  have  been  made  thereon,  and  that  there 
are  no  oflFsets  to  the  same,  to  the  knowledge  of  the  claimant,  or  other  affiant; 
proTided,  that  when  the  affidavit  is  made  by  any  other  person  than  the  claimant, 
he  shall  set  forth  in  the  affidavit  the  reasons  it  is  not  made  by  the  claimant.  The 
oath  may  be  taken  before  any  officer  authorized  to  administer  oaths.  The  execu- 
tor, or  administrator,  may  also  require  satisfactory  vouchers,  or  proofs,  to  be  pxo- 
dnced  in  support  of  the  claim;  the  amount  of  interest  shall  be  computed,  and 
Included  in  the  statement  of  the  claim,  and  the  rate  of  interest  determined.  In 
ease  the  estate  is  insolvent,  no  claim  contracted  after  the  passage  of  this  act  shall 
bear  greater  interest  than  ten  per  cent  per  annum,  from  and  after  the  time  of 
issuing  letters."  By  an  act  approved  March  80,  1872  (Stats.  1871-72,  p.  696), 
at  the  same  session  of  the  legislature  adopting  the  Code  of  Civil  Procedure,  the 
Probate  Act  was  snpplemented  by  an  enactment,  reading,  "When  it  shall  appear, 
upon  the  settlement  of  the  accounts  of  any  executor  or  administrator,  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit  and  allowance  prescribed 
by  section  one  hundred  and  thirty-one  of  the  act  to  which  this  act  is  supple- 
mentary, and  it  shall  be  proven  by  competent  evidence  to  the  satisfaction  of  the 
probate  court  that  such  debts  were  justly  due,  were  paid  in  good  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness  over  and  above  all  pay- 
ments or  set-offs,  and  that  the  estate  is  solvent,  it  shall  be  the  duty  of  the  said 
court  to  allow  the  said  sums  so  paid  in  the  settlement  of  said  accounts."  When 
enacted  in  1872,  {  1494  read:  "Every  claim  presented  to  the  administrator  must 
be  supported  by  the  affidavit  of  the  claimant,  or  some  one  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the  claim- 
ant or  affiant.  When  the  affidavit  is  made  by  a  person  other  than  the  claimant, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not  made  by  the  claimant. 
The  oath  may  be  taken  before  any  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory  vouchers  or  proofs  to  be 
produced  in  support  of  the  claim.  If  the  estate  is  insolvent,  no  greater  rate  of 
interest  shall  be  allowed  upon  any  claim,  after  the  first  publication  of  notice  to  cred- 
itors, than  is  allowed  on  judgments  obtained  In  the  district  court."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  865,  and  differed  from  the  amendment  of  1880,  in 
that  (1)  in  first  sentence,  (a)  it  did  not  have  a  comma  after  "due"  in  first  line, 
nor  the  words  "or  administrator"  after  "executor,"  (b)  but  had  "claimant  or" 
before  "affiant";  (2)  in  sentence  beginning  "When,"  it  had  "reasons"  instead  of 
"reason";  and  (3)  in  final  sentence,  it  had  "district"  instead  of  "superior"  before 
"court."  8.  Amended  by  Code  Amdts.  1880,  p.  89.  4.  Amendment  by  State. 
1901,  p.  215;  unconstitutional:  See  note,  |  6,  ante. 


§  1495  CODE  OF  CIVIL  PBOCEDURIS.  606 

Oitetioiifl.  Cal.  52/577;  56/464,  465;  58/358;  67/642;  72/18;  86/850;  91/ 
605;  92/435;  96/470,  471;  103/155;  126/455.  456;  127/59,  60,  116;  183/410, 
411;  134/29;  135/352;  146/200.  i^pp.  5/81;  6/201.  Prob.  Act:  Cal.  <|  Itl) 
0/636;  18/427,  430;  21/31;  22/99;  27/354,  855,  857;  42/178;  48/494;  46/ 
160;   55/579;    56/801.   802;   96/470,  471. 

Claim  on  mortgage  or  lien:  Poet,  S  1500. 

Claim  paid  withoat  affldaTlt  and  allowance.  Wlien  allowed  executor:  See  post, 
I  1682. 

Intereit  on  claims:  See  poet,  f  1518. 

Superior  Judge  may  present  claim,  and  acti<m  tberecm. 

§  1495.  Any  judge  of  a  superior  court  may  present  a  claim  against 
the  estate  of  a  decedent  for  allowance  to  the  executor  or  administrator 
thereof,  and  if  the  executor  or  administrator  allows  the  claim,  he  must 
in  writing  designate  some  other  judge  of  the  superior  court  of  the  same 
or  an  adjoining  county,  who,  upon  the  presentation  of  such  claim  to  him, 
is  vested  with  power  to  allow  or  reject  it,  and  the  judge  presenting  such 
claim,  in  case  of  its  rejection  by  the  executor  or  administrator,  or  by 
such  judge  as  shall  have  acted  upon  it,  has  the  same  right  to  sue  in  a 
proper  court  for  its  recovery  as  other  persons  have  when  their  claims 
against  an  estate  are  rejected. 

Legislation  §1495.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  181,  as  amended  by  Stats.  1861,  p.  637,  q.T.,  Legislation  {  1494.  2.  Amended 
by  Code  Amdts.  1880,  p.  90.  (1)  substituting  (a)  '*judge  of  the  superior  court" 
for  "probate  judge."  and  <b)  "other  judge  of  the  superior  court  of  the  same  or" 
for  "probate  judge  of;  (2)  omitting  (a)  "the  same"  before  "power."  (b)  "aa 
he  would  have  if  the  will  had  been  proved  or  administration  granted  in  his  own 
county,"  after  "reject  it."  and  (o)  "probate"  before  "judge"  in  the  laat  two 
instances.  8.  Amendment  by  Stats.  1901,  p.  215;  unconstitutional:  See  note, 
I  5,  ante. 

Citations.     Oal.  120/651. 

Allowance  and  rejection  of  claims. 

§1496.  When  a  claim,  accompanied  by  the  affidavit  required  in  this 
chapter,  is  presented  to  the  executor  or  administrator,  he  must  indorse 
thereon  his  allowance  or  rejection,  with  the  day  and  date  thereof.  If  he 
allow  the  claim,  it  must  be  presented  to  a  judge  of  the  superior  court  for 
his  approval,  who  must  in  the  same  manner  indorse  upon  it  his  allowance 
or  rejection.  If  the  executor  or  administrator,  or  the  judge,  refuse  or 
neglect  to  indorse  such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neglect  may,  at  the  option  of 
the  claimant,  be  deemed  equivalent  to  a  rejection  on  the  tenth  day;  and 
if  the  presentation  be  made  by  a  notary,  the  certificate  of  such  notary, 
under  seal,  shall  be  prima  facie  evidence  of  such  presentation  and  the 
date  thereof.  If  the  claim  be  presented  to  the  executor  or  administrator 
before  the  expiration  of  the  time  limited  for  the  presentation  of  claims, 
the  same  is  presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of  such  time.  If 
the  claim  be  payable  in  a  particular  kind  of  money  or  currency,  it  shall, 
If  allowed,  be  payable  only  in  such  money  or  currency. 
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Leglalattoii  fl  1496.  1.  Enacted  Mareh  11,  1872;  based  on  Probate  Act  1851, 
1182,  at  amended  by  Stats.  1861,  p.  687,  which  read:  "When  a  claim  accom- 
panied by  the  affidavit  required  in  the  preceding  section,  has  been  presented  to 
the  ezecntor,  or  administrator,  he  shall  indorse  thereon  his  allowance,  or  rejec- 
tion, with  the  day  and  date  thereof;  if  he  allow  the  claim  it  shall  be  presented 
i»  the  probata  judge  for  his  approTal,  who  shall,  in  the  same  manner,  indorse 
upon  it  his  allowance,  or  rejection.  If  the  executor,  or  administrator,  or  the 
iudge,  refuse,  or  neglect,  to  indorse  such  allowance,  or  rejection,  for  ten  days 
after  the  claim  shall  have  been  presented  to  him,  such  refusal,  or  neglect,  may  be 
deemed  equivalent  to  a  rejection;  and  if  the  presentation  be  made  by  a  notary, 
the  certificate  of  such  notary,  under  seal,  shall  be  prima  facie  evidence  of  such 
presentment  and  rejection;  if  the  claim  be  presented  to  the  executor,  or  admiu' 
istrator,  before  the  expiration  of  the  time  limited  for  the  presentation  of  claims, 
the  same  may  be  held  valid,  though  acted  upon  by  the  executor,  or  administrator, 
and  by  the  judge,  after  the  expiration  of  such  time."  When  S  1496  was  enacted 
in  1872,  it  differed  from  the  amendment  of  1880,  in  that  (1)  in  second  sentence. 
it  had  (a)  "allows"  instead  of  "allow,"  and  (b)  "the  probate  judge"  instead  of 
"a  judge  of  the  superior  court";  (2)  in  sentence  beginning  "If  the  executor,"  (a) 
It  had  "is"  instead  of  "may,  at  the  option  of  the  claimant,  be  deemed,"  (b)  it 
did  not  have  the  words  "on  the  tenth  day"  after  "rejection,"  and  (c)  it  had  the 
words  "is  primary"  instead  of  "shall  be  prima  facie,"  and  "rejection"  instead  of 
"the  date  thereof;  and  (3)  it  did  not  contain  the  final  sentence,  beginning  "If 
the  claim  be  payable,"  which  was  added  in  1878-74.  2.  Amended  by  Oode 
Amdts.  1873-74,  p.  865,  and  differed  from  the  amendment  of  1880,  in  that  (1) 
in  sentence  beginning  "If  he  allow,"  it  had  "the  probate  judge"  instead  of  "a 
judge  of  the  superior  court";  in  sentence  beginning  "If  the  executor,"  it  had  (a) 
"is"  instead  of  "may,  at  the  option  of  the  claimant,  be  deemed,"  (b)  "is"  instead 
of  "shall  be,"  and  (c)  "rejection"  instead  of  "the  date  thereof."  8.  Amended  by 
Code  Amdts.  1880,  p.  90.  4.  Amendment  by  Stats.  1901,  p.  216;  unconstitu- 
tional: See  note,  I  5,  ante. 

CMtationa.  Oal.  66/531,  688;  67/148;  72/189;  98/488,  485;  116/669;  127/ 
192,  193,  476;  129/478.  Prob.  Act:  Cal.  (5  182)  6/670;  18/427,  430:  29/872; 
84/226. 

Judge  max  approve  elaimf  In  ohAmbers:  Ante,  S  166. 

Debts  payable  in  parttcular  kind  of  money:   See  ante,  S  1407. 

Approved  claims  or  copies  to  be  filed.    Claims  secured  by  llezis  may  be 

described.    Lost  claims. 

§1497.  Every  claim  allowed  by  the  executor  or  administrator,  and 
approved  by  a  judge  of  the  superior  court,  or  a  copy  thereof,  as  herein- 
after provided,  must,  within  thirty  days  thereafter,  be  filed  in  the  court, 
and  be  ranked  among  the  acknowledged  debts  of  the  estate,  to  be  paid 
In  due  course  of  administration.  If  the  claim  be  founded  on  a  bond,  bill, 
note,  or  any  other  instrument,  a  copy  of  such  instrument  must  accom- 
pany the  claim,  and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed*,  in  which  case  the  claimant  must 
accompany  his  claim  by  his  affidavit,  containing  a  copy  or  particular 
description  of  such  instrument,  and  stating  its  loss  or  destruction.  If 
the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or  other  lien 
which  has  been  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  the  land  affected  by  it  lies,  it  shall  be  sufficient  to  describe  the 
mortgage  or  lien,  and  refer  to  the  date,  volume,  and  page  of  its  record. 
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If,  in  any  ease,  the  elaimant  has  left  any  ori|pnal  voucher  in  the  hands 
of  the  ezecntor  or  administrator,  or  suffered  the  same  to  be  filed  in  court, 
he  may  withdraw  the  same  when  a  copy  thereof  has  been  already,  or  is 
then,  attached  to  his  claim.  A  brief  description  of  every  claim  filed 
must  be  entered  by  the  clerk  in  the  register,  showing  the  name  of  the 
claimant,  the  amount  and  character  of  the  claim,  rate  of  interest,  and 
date  of  allowance. 

LeglsUtlon  §1497.  1.  Enacted  March  11,  1872;  baud  on  Probate  Act  1851. 
f  188,  aa  amended  by  Stats.  1861,  p.  638,  which  read:  "Every  claim  which  has 
been  allowed  by  the  exeeator,  or  administrator,  and  approved  by  the  probate 
judge,  ahall.  within  thirty  days  thereafter,  be  tiled  in  the  probate  court,  and  be 
ranlced  among  the  aclcnowledged  debts  of  the  estate,  to  be  paid  in  dne  course  of 
administration.  If  the  claim  be  founded  on  a  bond,  bill,  note,  or  other  inatm- 
ment,  the  original  instrument  shall  be  presented,  and  the  allowance  and  approyal, 
or  rejection,  shall  be  indorsed  thereon,  or  be  attached  thereto;  if  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien,  such  mortgage,  or  other 
evidence  of  lien,  shall  be  attached  to  the  claim  and  filed  therewith,  unlesa  the 
same  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the  land  liea, 
in  which  ease  it  ahall  be  sufficient  to  describe  the  mortgage,  or  lien,  and  refer  to 
the  date,  volume,  and  page,  of  its  record;  and  in  all  eases  it  shall  be  permitted 
to  the  claimant  to  withdraw  his  claim  from  file,  on  leaving  a  certified  copy,  with 
a  receipt  indorsed  thereon,  by  himself,  or  his  agent.  A  brief  description  of 
every  claim  filed  shall  be  entered  by  the  clerk,  in  the  register,  showing  the  name 
of  the  claimant,  the  amount  and  character  of  the  elaim,  rate  of  interest,  and  date 
of  approval;  provided,  if  such  original  instrument  be  lost,  or  destroyed,  then«  in 
lieu  thereof,  the  claimant  shall  be  required  to  file  his  affidavit  particularly  describ- 
ing such  instrument,  and  stating  the  loss,  or  destruction,  thereof,  upon  which 
affidavit  the  indorsement  hereinbefore  mentioned  shall  be  made."  When  enacted 
in  1872,  I  1497  differed  from  the  amendment  of  1880,  having,  (1)  in  first  sen- 
tence, (a)  "the  probate  judge"  instead  of  "a  judge  of  the  superior  oourt,"  and 
(b)  "probate"  before  "court";  (2)  in  second  sentence,  the  word  "is"  instead  of 
"be"  in  both  instances;  (8)  in  third  sentence,  "is"  instead  of  "shall  be."  2. 
Amended  by  Code  Amdts.  1880,  p.  90.  8.  Amendment  by  Stats.  1901,  p.  216; 
unconstitutional:  See  note,   |  5,  ante. 

CiUUona.  Cal.  51/217;  52/577;  62/415;  67/180;  72/489;  82/99;  85/141; 
86/326;  96/475;  109/357;  112/79;  125/362;  128/892;  188/299;  185/852; 
146/193.  App.  6/201.  Prob.  Act:  Oal.  (S  133)  9/636;  18/428;  21/29,  81; 
24/501;   27/355,  356;   29/380;   46/161,   3f6. 

Claims  secured  by  mortgage,  etc.:  Post,  |  1500. 

Rejected  claims  to  be  sued  for  within  what  time. 

§  1498.  When  a  claim  is  rejected  either  by  the  executor  or  administra- 
tor, or  a  judge  of  the  superior  court,  written  notice  of  such  rejection 
shall  be  given  by  the  executor  or  administrator  to  the  holder  of  such 
claim  or  to  the  person  presenting  the  same  and  the  holder  must  bring 
suit  in  the  proper  court  against  the'  executor  or  administrator  within  three 
months  after  the  date  of  service  of  such  notice  if  the  claim  be  then  due, 
or  within  two  months  after  it  becomes  due,  otherwiae  the  claim  shall  be 
forever  barred. 

Legislation  01498.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  134,  which  read:  "When  a  claim  is  rejected  either  by  the  executor  or  adminis- 
trator, or  the  probate  judge,  the  holder  shall  bring  suit  in  the  proper  eourt  ngainst 
the  executor  er  administrator,  within  three  months  after  the  date  of  Its  rtjeetion. 
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if  it  be  then  due,  or  within  three  months  after  it  beoomei  due,  otherwise  the  elaim 
shall  be- forever  barred.*'  When  8  1^08  was  enacted  in  1872,  (1)  "shall"  was 
changed  to  "must"  after  "holder,"  (2)  "three  months"  was  changed  to  "two 
months,"  and  <8)  "shall  be"  was  changed  to  "is"  before  "foreyer  barred."  2. 
Amended  by  Oode  Amdts.  1880,  p.  91,  substituting  (1)  "a  judge  of  the  superior 
court"  for  "the  probate  judge,"  and  (2)  "shall  be"  for  "is"  before  "forever 
barred."  8.  Amendment  by  Stats.  1901,  p.  216;  unconstitutional:  See  note,  S  5, 
ante.     Amended  by  Stats.  1909,  p.  147. 

OltaUoni.  Cal.  67/148.  640;  72/188;  79/275,  277;  98/170;  96/470;  98/ 
485,  486;  108/292;  115/464;  116/664.  666;  124/574;  127/116,  192,  198, 
460;  129/478,  479;  182/457,  458;  133/300,  801;  186/18;  145/524,  525;  149/ 
804.     Prob.  Act:   Cal.  ({  184)    18/428,  430;   21/29;   84/226;   06/470. 

Time  for  bringing  suit:  Post,  fi  1501. 

Statute  of  llmitatloni.     Oenerally:  Ante,  18  835-863. 

▼acancy  in  adminlgkmtion  does  not  affect:  Post,  8  1501. 

Tlmi  for  bringing  action  after  death:   Ante,   8  858. 

OlaImB  barred  by  statute  of  Umitatioiui.    When  and  wbom  Judge  may 

examine. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or  administrator, 
or  by  a  judge  of  the  superior  court,  which  is  barred  by  the  statute  of 
limitations.  When  a  claim  is  presented  to  a  judge  for  his  allowance,  he 
may,  in  his  discretion,  examine  the  claimant  and  others,  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the  claim.  No  claim 
against  any  estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the  settlement  of 
the  estate. 

Loglslatton  §1499.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  186,  as  amended  by  Stats.  1863-64,  p.  870,  which  read:  "No  claim  shall  be 
allowed  by  the  executor  or  administrator,  or  by  the  probate  judge,  which  is 
barred  by  the  statute  of  limitations.  When  a  claim  shall  be  presented  to  the 
probate  judge  for  his  allowance,  he  may,  in  his  discretion,  examine  the  claimant 
and  other  persons  on  oath  touching  the  validity  of  the  claim,  and  may  hear  any 
other  legal  OTidenoe  in  relation  thereto."  When  enacted  in  1872,  8  1499  read  as 
now,  except  for  the  amendments  of  1880  and  1907.  2.  Amended  by  Oode  Amdts. 
1880,  p.  91,  (1)  in  first  sentence,  changing  "the  probate  judge"  to  "a  judge  of 
the  superior  court";  (2)  in  second  sentence,  (a)  changing  "the  probate  judge"  to 
"a  judge,"  and  (b)  omitting  "other"  before  "legal."  8.  Amendment  by  Stats. 
1901,  p.  216;  unconstitutional:  See  note,  8  5,  ante.  4.  Amended  by  Stats.  1907, 
p.  678,  adding  the  last  sentence. 

OlUtioni.  Cal.  66/190,  581,  532;  77/187;  110/84;  126/456;  127/198,  692; 
128/838;  182/454;  188/407;  152/758.  Prob.  Act:  Gal.  (8  185)  2/886;  18/ 
428;  66/802. 

Olaima  moBt  be  presented  before  suit. 

§1500.  No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  executor  or 
administrator,  except  in  the  following  case:  An  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against  the 
property  of  the  estate  subject  thereto,  where  all  recourse  against  any 
ether  property  of  the  estate  is  expressly  waived  in  the  complaint,  but 
Oode  OiT.  Proo. — 89 
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no  counsel  fees  sliall  be  recovered  in  such  action  unless  such  claim  be 
so  presented. 

LegiaUtion  •  1500.  1.  Enacted  March  11,  1672 ;  baied  on  Probata  Act  1851. 
1 186,  which  read:  "No  holder  of  any  claim  againat  an  eatate  ihall  maintain  any 
action  thereon,  nnleea  the  claim  ahall  bare  been  flrat  preaented  to  the  executor  or 
administrator."  Wben  enacted  in  1872,  |  1500  read:  "Mo  holder  of  any  claim 
against  an  estate  shall  maintain  any  action  thereon,  unless  the  claim  ia  first 
presented  to  the  executor  or  administrator,  except  in  the  following  ease:  an 
action  may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same 
against  the  property  of  the  estate  subject  thereto,  where  all  recourse  against  any 
other  property  of  the  estate  is  expressly  waived  in  the  complaint."  2.  Amended 
by  Code  Amdts.  1878-74,  p.  866,  being  a  restoration  of  the  Practice  Act. 
I  186,  except  that  it  retained  the  word  "ia"  instead  of  "shall  have  been."  8. 
Amended  by  Code  Amdts.  1875-76,  p.  108,  being  a  restoration  of  tha  original 
code  section,  with  the  addition  of  the  final  clause,  beginning  "but  no  eounsel." 
4.  Amendment  by  Stats.  1901,  p.  217;  unconstitutional:  See  note,  ft  5,  ante. 

CiUtlons.  Cal.  62/235;  66/209,  802,  808,  804;  57/408;  62/26;  65/576;  66/ 
581;  67/180;  77/56.  187;  70/10,  12,  410;  82/99;  83/443;  85/448;  86/827: 
00/895.  896;  95/167,  487,  488;  96/469,  478;  98/486;  09/507,  508,  509;  100/ 
558;  105/47;  106/204,  205;  109/67.  68.  69;  110/88,  888;  112/78;  116/857; 
119/66,  67;  121/656;  124/281,  574;  125/361;  127/54,  192,  277;  129/478; 
181/678;  182/602;  188/95,  98;  185/852;  136/18;  146/656;  149/304;  150/ 
107;  151/782.  App.  1/620,  662;  8/551,  552;  4/620;  6/689;  App.  7/240. 
Prob.  Act:  Cal.  <i  186)  6/898;  18/428;  21/29;  24/501. 

With  respect  to  ancumbrancat  upon  homestead:  See  1 1475,  ante. 

Time  of  limitation. 

§  1501.  The  time  during  which  there  shall  be  a  vacanej  in  the  admin- 
istration must  not  be  included  in  anj  limitations  herein  prescribed. 

Lagislatton  1 1501.     Enacted  March  11.   1872    (based  on  ProbaU  Act  1851, 
I  187),  substituting  "must"  for  "shall"  after  "administration." 
ClUtlonf.     Cal.  129/478. 

Claims  in  action  pending  at  time  of  decease. 

§  1502.  If  an  action  is  pending  against  the  decedent  at  the  time  of 
his  death,  the  plaintiff  must  in  like  manner  present  his  claim  to  the 
executor  or  administrator,  for  allowance  or  rejection,  authenticated  as 
required  in  other  cases;  and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required. 

Legislation  9  1502.  1.  Enacted  March  11.  1872  (based  on  Probate  Act  1851. 
1188).  substituting  (1)  "is"  for  "be"  before  "pending."  (2)  "decedent"  for 
"testator  or  intestate,"  (8)  "must"  for  "shall"  after  "plaintiff."  and  (4)  "presen- 
tations required"  for  "presentment."  3.  Amendment  by  Stats.  1901,  p.  217; 
unconstitutional:  See  note,  8  5,  ante. 

Citattons.  Cal.  52/227;  79/10,  11;  89/4;  95/437.  438;  99/506,  507.  508. 
609;  106/204;  107/52,  53;  123/22,  469;  129/479;  138/95,  96,  98;  158/224. 
App.  8/745,   746.     Prob.   Aetf:   Cal.  (9  138)    27/855;   42/182,  184;   50/42. 

Elf  act  of  Judgment  against  ezacutor:  Post,  %  1504. 

Allowance  of  claim  in  (art. 

§1503.    Whenever  any  claim  is  presented  to  an  executor  or  adminin 
trator,  or  to  a  judge,  and  he  is  willing  to  allow  the  same  in  part,  he  must 
state  in  his  indorsement  the  amount  be  is  willing  to  allow.    If  the  cred 
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itoT  refuse  to  accept  the  amoant  allowed  in  Batisfaction  of  hie  claim,  he 
■hall  recover  no  coets  in  any  action  therefor  brought  against  the  executor 
or  administrator,  unless  he  recoTer  a  greater  amount  than  that  offered 
to  be  allowed. 

LeglilailOB  1 150S.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
i  189),  lubititutinf  (1)  '*ia"  for  "shall  be"  in  both  instances,  (2)  "must"  for 
"shall"  before  "state.**  (8)  "therefor  bronght"  for  "which  he  may  bring,"  and 
(4)  "reooTers"  for  "shall  reooTer."  2.  Amended  by  Code  Amdts.  1880,  p.  01, 
snbstitutiBf  "a  judge"  for  "the  probate  Jadge."  8.  Amendment  by  Stats.  1901, 
p.  217;  uneonstitutional :  See  note,  15,  ante. 

Oitatlons.     Cal.  85/142;   112/88.     Prob.  Aet:  Ckl.  (8  189)   9/686;  21/81. 

Effaet  of  Jndgmant  against  executor. 

§1604.  A  judgment  rendered  against  an  executor  or  administrator, 
upon  anj  claim  for  money  against  the  estate  of  his  testator  or  intestate, 
only  establishes  the  claim  in  the  same  manner  as  if  it  had  been  allowed 
bj  the  executor  or  administrator  and  a  judge;  and  the  judgment  must 
be  that  the  executor  or  administrator  pay,  in  due  course  of  administra- 
tion, the  amount  ascertained  to  be  due.  A  certified  transcript  of  the 
original  docket  of  the  judgment  must  be  filed  among  .the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such  judgment,  nor  shall 
it  create  any  lien  upon  the  property  of  the  estate,  or  give  to  the  judg- 
ment creditor  any  priority  of  payment. 

Zisglslaiioa  §  1504.  1.  Enaeted  March  11,  1872;  based  on  Probata  Act  1851. 
I  140,  which  read:  'The  effeet  of  any  Judgment  rendered  against  any  executor 
or  administrator,  upon  any  claim  for  money  against  the  estata  of  his  testator  or 
Intastata,  shall  be  only  to  establish  the  claim  In  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator  and  the  probata  Judge,  and  the 
Judgment  shall  be  that  the  executor  or  administratar  pay  in  due  course  of  admin- 
istration the  amount  ascertained  to  be  due.  A  certified  transcript  of  the  Judg- 
ment shall  1)0  filed  in  the  probata  court.  No  execution  shall  issue  upon  such 
Judgment,  nor  shall  it  creata  any  lien  upon  the  property  of  the  estate  or  giro  to 
the  judgment  creditor  any  priority  of  payment."  When  enacted  in  1872,  |  1504 
jread  aa  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by  Code 
Amdts.  1880,  p.  91,  (1)  substituting  "a  judge"  for  "the  probate  judge."  (2) 
inserting  "of  the  original  docket"  after  "transcript,"  and  (8)  substituting  "among 
the  papers  of  the  estate  in  court"  for  "in  the  probate  court."  8.  Amendment  by 
Stats.  1901,  p.  217;  unconstitutional:  See  note,  |  5,  ante. 

Citations.  Gal.  52/227;  60/595,  600;  70/185;  74/567;  88/647;  98/17;  121/ 
688;  124/222;  182/5X1;  188/801;  188/304,  805,  806;  141/16.  App.  5/514. 
Prob.  Act:  Cal.  (|  140)  6/418;  9/127,  186;  21/80;  29/368,  866,  868,  878;  82/ 
897;  84/226;  88/87,  878;  46/815,  817. 

Execution  not  to  issue  after  death.    If  one  is  levied,  the  property  may 

be  sold. 

§  1505.  When  any  judgment  has  been  rendered  for  or  against  the  tes- 
tator [or]  intestate  in  his  lifetime,  no  execution  shall  issue  thereon  after 
his  death,  except  as  provided  in  section  six  hundred  and  eighty-six.  A 
judgment  against  the  decedent  for  the  recovery  of  money  must  be  pre- 
sented to  the  executor  or  administrator  like  any  other  claim.  If  execution 
is  actually  levied  upon  any  property  of  the  decedent  before  his  death,  the 
same  may  be  sold  for  the  satisfaction  thereof;  and  the  officer  making 
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the  sale  most  aeconnt  to  the  executor  or  administrator  for  anj.BnrpluB 
in  his  hands.  A  judgment  creditor  having  a  judgment  which  was  ren- 
dered against  the  testator  or  intestate  in  his  lifetime,  may  redeem  any 
real  estate  of  the  decedent  from  any  sale  under  foreclosure  or  execution, 
in  like  manner  and  with  like  effect  as  if  the  judgment  debtor  were  still 
liYing. 

LeflslatlOB  f  1606.  1.  Enacted  Mftrch  11,  1872;  based  oa  Probate  Aot  1851. 
1 141,  as  amended  hj  Stats.  1861,  p.  638.  which  read:  "When  any  judgment 
has  been  rendered  against  the  testator,  or  intestate,  in  his  life,  no  execution  shall 
issue  thereon  after  his  death;  but  a  certified  copj  of  such  Judgment  shall  be 
presented  to  the  executor,  or  administrator,  and  be  allowed  and  filed,  or  rejected, 
as  any  other  claim,  but  need  not  be  supported  by  the  affidarit  of  the  claimant, 
and  if  justly  due  and  unsatisfied,  shall  be  paid  in  due  course  of  administration: 
proTided,  howerer,  that  if  the  execution  shall  have  been  actually  levied  upon  any 
property  of  the  deceased,  the  same  may  be  sold  for  the  satisfaction  thereof,  and 
the  officer  making  the  sale  shall  account  to  the  executor,  or  administrator,  for 
any  surplus  in  his  hands.  The  executor,  or  administrator,  may,  however,  require 
the  aflidaTit  of  the  claimant,  or  other  satisfactory  proof,  that  the  judgment,  or 
any  portion  thereof,  is  justly  due  and  unsatisfied.*'  When  enacted  in  1872, 
I  1605  read  as  at  present,  except  for  the  amendment  of  1878-74.  2.  Amended 
by  Code  Amdts.  1873-74,  p.  418,  (1)  in  first  sentence,  omitting  "or"  between 
"testator"  and  "intestate"  (probably  a  typographical  error),  and  (2)  adding  the 
last  sentence.  8.  Amendment  by  Stats.  1901,  p.  218;  unconstitutional:  Bee  note, 
I  6,  ante. 

OIUUOBS.  Cal.  65/519;  86/121,  122;  99/582;  124/280;  188/259,  804.  805, 
806.  App.  8/747.  Prob.  Act:  Cal.  (8  141)  9/127;  19/100;  22/99;  29/878; 
87/148;  88/878;  65/579. 

What  Judgment  is  not  »  lien  on  real  property  of  estate. 

§1600.  A  judgment  rendered  against  a  decedent,  dying  after  verdict 
or  decision  »n  an  issue  of  fact,  but  before  judgment  is  rendered  thereon, 
is  not  a  lien  on  the  real  property  of  the  decedent|  but  ia  payable  in  due 
course  of  administration. 

Legislation  ft  1506.     Enacted  March  11,  1872. 

ClUtlonB.      Cal.  124/230,  232. 

Judgment  after  death,  not  a  lien:  See  ante,  9  669. 

May  refer  doubtful  claims.    Effect  of  referee's  allowance  or  rejection. 

§  1507.  If  the  executor  or  administrator  doubts  the  correctness  of  any 
claim  presented  to  him,  he  may  enter  into  an  agreement,  in  writing,  with 
the  claimant,  to  refer  the  matter  in  controversy  to  some  disinterested 
person,  to  be  approved  by  the  superior  court,  or  a  judge  thereof.  Upon 
filing  the  agreement  and  approval  of  such  court  or  judge,  in  the  office 
of  the  clerk  of  the  court  for  the  county  in  which  the  letters  testamentary 
or  of  administration  were  granted,  the  clerk  must  enter  a  minute  of  the 
order  referring  the  matter  in  controversy  to  the  person  so  selected,  or, 
if  the  parties  cousent,  a  reference  may  be  had  in  the  court;  and  the 
report  of  the  referee,  if  confirmed,  establishes  or  rejects  the  claim  the 
same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  adminis- 
trator and  judge. 

Legislation  9  1507.     1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 

I  142,  as  amended  bj  Stats.  1861,  p.  638.     When  S  1507  was  enacted  in  1672, 
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(1)  "donbtg"  wftB  rabstltuted  for  "doubt/'  (2)  •^Bl^8r  for  "ahall,"  and  (8) 
"establiBhet  or  rejects"  for  "thall  establish  or  reject."  2.  Amended  by  Code 
Amdts.  1880.  p.  01,  (1)  substituting  (a)  "superior  court,  or  a  judge  thereof,"  for 
"probate  judge"  at  end  of  the  first  sentence,  and  <b)  "such  court  or  judge"  for 
"the  probate  judge";  (2)  omitting  (a)  "district"  after  "clerk  of  the,"  and  (b) 
"probate"  before  "court,"  (c)   "either  in  vacation  or  term"  before  "enter,"  and 

(d)  "the  probate"  before  "judge"  at  end  of  section.  8.  Amendment  by  Stats. 
1901,  p.  218;  unconstitutional:  See  note,  §  6,  ante. 

Oltotloiis.     Cal.  69/80;  104/245. 

Trial  by  referee,  how  conlinned,  and  its  effect. 

§1508.  The  referee  must  hear  and  determine  the  matter,  and  make 
his  report  thereon  to  the  court  in  which  his  appointment  is  entered.  The 
same  proceedings  shall  be  had  in  all  respects,  and  the  referee  shall  have 
the  same  powers,  be  entitled  to  the  same  compensation  and  subject  to 
the  same  control,  as  in  other  eases  of  reference.  The  court  may  remove 
the  referee,  appoint  another  in  his  place,  set  aside  or  confirm  his  report, 
and  adjudge  costs,  as  in  actions  against  executors  or  administrators,  and 
the  judgment  of  the  court  thereon  shall  be  as  valid  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit  commenced  hy  ordi- 
nary process. 

Legislation  «  1608.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1 148,  as  amended  by  Stats.  1861,  p.  689),  (1)  substituting  (a)  "must"  for 
"shall  thereupon  proceed  to,"  and  (b)  "is"  for  "shall  haye  been"  before  "en- 
tered";  (2)  omitting  (a)  "be"  before  "subject,"  (b)   "or"  before  "appoint."  and 

(e)  "or  may"  before  "set  aside";  (8)  substituting  (a)  "his"  for  "the"  before 
"report,"  and  (b)  "or**  for  "and"  before  "administrators';  and  (4)  inserting 
"as"  before  "valid." 

OtUtlon*.     Cal.  104/246,   247. 
Befenace:  Ante,  SI  688-645. 

ZJability  of  execntor,  etc,  for  coflta. 

§  1509.  When  a  judgment  is  recovered,  with  costs,  against  any  execn- 
tor or  administrator,  he  shall  be  individually  liable  for  such  costs,  but 
they  must  be  allowed  him  in  his  administration  accounts,  unless  it  ap- 
pears that  the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Legislation  91509.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  144,  which  read,  "When  a  judgment  has  been  recovered  with  costs  against  any 
executor  or  administrator,  the  executor  or  administrator  shall  be  individually 
liable  for  the  costs,  but  they  shall  be  allowed  him  in  his  administration  accounts, 
unless  it  shall  appear  that  the  suit  or  proceeding,  in  which  the  costs  were  taxed, 
shall  have  been  prosecuted  or  resisted  without  just  cause."  2.  Repeal  by  Stats. 
1901,  p.  218;  unconstitutional:  See  note,  §  5,  ante. 

OiUtions.  Cal.  98/572;  99/479;  108/258;  126/871;  128/337,  838;  150/178. 
179.     Prob.  Act:    Gal.  (§144)    46/233. 

Costs.     Liabilltj  of  ozocntor:  See  ante,  8  1081. 

Claims  of  executor,  etc.,  against  estate. 

§1510.  If  the  executor  or  administrator  is  a  creditor  of  the  decedent, 
his  claim  duly  authenticated  by  affidavit  must  be  presented  for  allow- 
ance or  rejection  to  a  judge  of  the  superior  court,  and  its  allowance  by 
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the  judge  If  sufficient  evidence  of  its  correctneee,  and  must  be  paid  aa 
other  elaimi  in  due  course  of  administration.  If,  however,  the  judge 
reject  the  claim,  action  thereon  may  be  had  against  the  estate  by  the 
claimant,  and  summons  must  be  served  upon  the  judge,  who  may  appoint 
an  attorney,  at  the  expense  of  the  estate,  to  defend  the  action.  If  the 
claimant  recover  no  judgment,  he  must  pay  all  costs,  including  defend- 
ant's reasonable  attorneys  fees,  to  be  fixed  by  the  court. 

LaglilAtion  11510.  l.  Enacted  Mtroh  11,  1872;  baaed  on  Probate  Aet  1851, 
I  145.  at  amended  by  SUte.  1871-72.  p.  52,  which  read:  "If  the  executor  or 
adminiitrator  ia  himself  a  creditor  of  the  teetator  or  intestate,  his  claim,  duly 
authenticated  bj  affidayits,  shall  be  presented  for  allowance  or  rejection  to  the 
probate  Judge,  and  its  allowance  by  the  Judge  shall  be  sufficient  oTidence  of  its 
correctness.  If  the  probate  Judge  reject  the  claim,  the  executor  or  administrator 
may  commence  an  action  In  any  court  of  competent  jurisdiction,  within  ninety 
days  thereafter,  against  the  estate  of  the  testator  or  intestate,  to  establish  the 
eorrectness  of  the  claim.  Immediately  after  commencing  such  action  he  shall 
notify  the  probate  Judge  thereof,  in  writing,  who  ahall  thereupon  appoint  some 
suitable  attorney  to  appear  and  defend  the  estate  in  such  action;  prorided,  if  the 
probate  Judge  fail  to  appoint  an  attorney,  or  if  no  attorney  appears  in  the  action 
within  ten  days  after  such  appointment,  the  court  in  which  the  action  is  pend- 
ing, on  application,  shall  appoint  an  attorney.  The  court  before  which  such 
action  is  tried  shall  allow  said  attorney  such  compensation  as  it  deems  Just  and 
reasonable;  said  compensation  to  be  taxed  as  costs  in  the  case,  and  recorered 
from  the  party  against  whom  Judgment  is  rendered."  When  enacted  in  1872, 
8  1510  read  as  at  present,  except  for  changes  of  1880.  3.  Amended  by  Code 
Amdts.  1880,  p.  92,  (1)  substituting  (a)  "affidaTit"  for  "aifidaviU."  (b)  "a 
Judge  of  the  superior  court"  for  "the  probate  Judge";  (2)  omitting  <a)  "it"  before 
"must  be  paid,"  and  (b)  "probate"  before  "judge"  in  both  instances  in  the  second 
sentence;  and  (8)  substituting  (a)  "reject"  for  "rejects,"  (b)  "reooTor"  for 
"recoTcrs,"  and  (c)  "reasonable  attorneys  fees  to  be  iixed  by  the  court"  for 
"attorney's  fees."  8.  Amendment  by  Stats.  1901,  p.  218;  unconstitutional:  See 
note,  8  6i  ente. 

CiUtions.  Cal.  52/577;  67/244;  78/626,  627;  92/486;  121/687,  688;  185/ 
861;  147/21,  460.     Prob.  Aet:  Oal.  (8  1^5)  21/81. 

Claim:  Ante,  8  1498. 

Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 

§  1511.  If  an  executor  or  administrator  neglects  for  two  months  after 
his  appointment  to  give  notice  to  creditors,  as  prescribed  by  this  chap- 
ter, the  court  must  revoke  his  letters,  and  appoint  some  other  person  in 
his  stead,  equally  or  the  next  in  order  entitled  to  the  appointment. 

Legislation  ft  1511.  Enacted  March  11,  1872;  based  en  Probate  Act  1851, 
8  146,  which  read:  "If  any  executor  or  administrator  shall  neglect  for  two 
months  after  his  appointment  to  give  notice  to  creditors,  as  prescribed  by  this 
chapter,  it  shall  be  the  duty  of  the  court  to  roToke  his  letters." 

dUtions.     Cal.  127/429. 

Executor  to  return  statement  of  claims. 

§1612.  At  the  same  time  at  which  he  is  required  to  return  his  in- 
ventory, the  executor  or  administrator  must  also  return  a  statement  of 
all  claims  against  the  estate  which  have  been  presented  to  him,  if  so 
required  by  the  court,  or  a  judge  thereof,  and  from  time  to  time  there- 
after he  must  present  a  statement  of  claims  subsequently  presented  to 
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him,  if  fo  required  by  the  court,  or  a  Judge  thereof.  In  all  such  state- 
ments he  must  designate  the  names  of  the  ereditorSi  the  nature  of  each 
elaim,  when  it  became  due,  or  will  become  due,  and  whetheY  it  was 
allowed  or  rejected  by  him. 

LegiilatioB  1 1612.  1.  Enacted  March  11,  1872  (baaed  on  Probata  Act  1851, 
1147),  (1)  aubatitutinff  "mnat"  for  "ahall"  after  "adminiatrator" ;  (2)  omitting 
"ahair*  before  "haTe  been*';  (8)  aubatitatinf  (a)  "if  ao"  for  "when"  before 
"required."  (b)  "he  mnat"  for  "ahall"  before  "preaent,"  (e)  "muat"  for  "ahall" 
before  "deaignate,"  and  (d)  "rejected"  for  "neglected."  2.  Amended  hj  Code 
Amdta.  1880,  p.  92,  (1)  avbatituting  "time"  for  "term"  after  "aame";  (2) 
inaerting  "or  a  Judge  thereor*  after  "court";  (8)  aubatituting  "time  to  time"  for 
"term  (o  term";  and  (4)  inaerting  "if  ao  required  b7  the  court,  or  a  Judge 
thereof*  at  end  of  flrat  aeutence.  8.  Bepeal  by  State.  1001,  p.  218;  unoonatitu- 
tlonal :  See  note,  |  5,  ante. 

OitsUons.     Cal.  67/640.     Prob.  Aet:  Cal.  (1 147)   0/686;  21/82. 

Payment  of  Intarest-bearlng  claims. 

§  1613.  If  there  be  any  debt  of  the  decedent  bearing  interest,  whethei 
presented  or  not,  the  executor  or  administrator  may,  by  order  of  the 
court,  pa^  the  amount  then  accumulated  and  unpaid,  or  any  part  thereof, 
at  any  time  when  there  are  sufficient  funds  properly  applicable  thereto, 
whether  said  claim  be  then  due  or  not;  and  interest  shall  thereupon  cease 
to  accrue  upon  the  amount  so  paid.  This  section  does  not  apply  to  exist- 
ing debts  unless  the  creditor  consent  to  accept  the  amount. 

LeglalatiOB  1 1618.     Added  hj  Code  Amdta.  1878-74,  p.  866. 
OiUtlons.     Cat.  106/156;   120/700;   148/488. 
Payment  of  debts  of  eaUte.    Generally:  Poet;  IS  1648  et  seq. 
Interest  en  claims:  See  ante,  I  1404;  poet,  1 1648. 

Hamier  of  closing  estates  when  claims  are  unpaid  and  claimant  cannot 
be  found.  Depofldt  in  state  treasury.  When  amount  of  claim  es- 
cheats to  state. 

§1514.  Whenever  any  claim  has  been  presented  to  an  executor  or 
administrator,  and  to  the  court,  and  has  been  allowed  and  approved,  but 
the  same  shall  not  have  been  paid,  and  the  estate  is  in  all  other  respects 
ready  to  be  closed,  if  it  be  made  to  appear  to  the  satisfaction  of  the 
court  or  judge,  by  affidavit,  or  by  testimony  taken  in  open  court,  that 
the  same  cannot  be,  and  has  not  been,  paid  because  the  claimant  cannot 
be  found,  the  court  or  judge  shall  make  an  order  fixing  the  amount  of 
said  claim,  with  interest,  if  any,  and  directing  the  executor  or  adminis- 
trator to  deposit  the  amount  with  the  county  treasurer  of  the  county  in 
which  the  estate  is  being  probated,  who  shall  give  a  receipt  for  the  same, 
and  who  shall  be  liable  upon  his  official  bond  therefor.  Such  executor 
or  administrator  shall  at  once  make  the  deposit  in  accordance  with  such 
order  of  court  and  shall  forthwith  proceed  to  close  up  and  settle  such  es- 
tate. Upon  the  final  settlement  of  his  accounts,  the  receipt  of  such  treas- 
urer shall  be  received  as  a  proper  voucher  for  the  payment  of  such 
claim,  and  shall  have  the  same  force  and  effect  as  if  executed  by 
such  claimant.  When  the  amount  so  deposited  is  not  claimed  within  five 
years  the  court  or  judge,  upon  such  showing  by  the  affidavit  of  the 
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county  treasurer,  must  direct  the  same  to  be  deposited  in  the  state  treas- 
ury for* the  benefit  of  such  claimant,  or  his  legal  representative,  to  be 
paid  to  him,  whenever,  within  five  years  after  such  deposit,  proof  to  the 
satisfaction  of  the  state  controller  and  state  treasurer  is  produced  that 
he  is  entitled  thereto.  When  so  claimed,  the  evidence  and  the  joint  order 
of  the  controller  and  treasurer  must  be  filed  by  the  treasurer  as  his  voucher, 
and  the  amount  of  the  claim  paid  to  the  claimant,  or  his  legal  representa- 
tive, on  filing  the  proper  receipt.  If  no  one  claima  the  amount,  as  herein 
provided,  the  claim  devolves  and  escheats  to  people  of  the  state  of  Cali- 
fornia and  shall  be  placed  by  the  state  treasurer  to  the  credit  of  the 
school  fund.  This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  decree  of  final  discharge  has  not  been  granted. 

Legislation  1 1614.     Added  by  StsU.  1903.  p.  208. 
OiUUons.     Cal.  65/518. 

CHAPTEB  Vn. 
Sales  and  Conveyances  of  Property  of  Decedents. 

Article  I.     Sales  in  General.     S9  1516-1510. 

II.     Sales  of  Personal  Property.     S§  1522-1527. 
in.     Summary  Sales  of  Mines  and  Mining  Interests,     fifi  1520-1583. 
rV.     The   Sale  of  Real   Estate,    Interests   therein,   and   Confirmation  thereof. 
fi§  1586-1576. 
Y.     Mortgages  and  Leases  of  Real  Estate  in  Certain  Gases.      8  §  1577-1580. 

ARTICLE  I. 

Bales  in  OeneraL 

I  1516.  Estate  chargeable  with  debts.     No  priority. 

(  1517.  No  sales  valid,  except  by  order  of  superior  court. 

I  1518.  Petitions  for  orders  of  sale. 

I  1510.  But  one  petition,  order,  and  sale  must  be  had  when  It  It  possible  to  do  so. 

Estate  chargeable  with  debts.    No  priority. 

§1516.  All  the  property  of  a  decedent  shall  be  chargeable  with  the 
payment  of  the  debts  of  the  deceased,  the  expenses  of  administration, 
and  the  allowance  to  the  family,  except  as  otherwise  provided  in  this 
code  and  in  the  Civil  Code.  And  the  said  property,  personal  and  real, 
may  be  sold  as  the  court  may  direct,  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal  and  real  prop- 
erty for  the  above  purposes. 

Legislation  8  1618>  1-  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  115,  which  read:  "The  personal  estate  of  the  deceased,  which  shall  come  into 
the  hands  of  the  executor  or  administrator,  shall  be  first  chargeable  with  the 
payment  of  the  debts  and  expenses,  and  if  the  goods,  chattels,  rights,  and  credits, 
in  the  hands  of  the  executor  or  administrator,  shall  not  be  sufficient  to  pay  the 
debts  of  deceased  and  the  expenses  of  administration  and  the  allowances  to 
the  family  of  the  deceased,  the  whole  of  the  real  estate  may  be  sold  for  that  pur> 
pose  by  the  executor  or  administrator,  in   the  manner  prescribed  by   this  aot.** 
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When  enacted  In  1872,  8  1516  read:  "The  personal  eaUte  of  the  decedent  which 
eomea  Into  the  handa  of  the  executor  or  administrator  is  first  chargeable  with  the 
payment  of  the  debts  and  expenses;  if  the  goods,  chattels,  rights,  and  credits  in 
the  hands  of  the  executor  or  administrator  are  not  auflficiont  to  pay  the  debta  of 
the  decedent,  the  expenses  of  administration,  and  the  allowance  to  the  family,  the 
whole  of  the  real  estate  may  be  sold  for  that  purpose  by  the  executor  or  adminis- 
trator, in  the  manner  prescribed  in  chapter  VII  of  this  title."  2.  Amended  by 
Code  Amdts.  1878-74,  p.  867. 

Citations.  Cal.  67/469;  67/689;  120/92;  131/110;  142/456;  152/764.  Prob. 
Act:  Cal.  (8  115)  20/818;  81/616. 

All  property  chargeable  for  debts,  etc.:  Ciy.  Code,  8  1858.  Order  of  appro- 
priation:  CiT.  Code,  8  1359:  and  see  post.  88  1560-1564. 

Personal  and  real  property  appropriated,  without  distinction:  Post,  8  1563. 

Sold  as  court  may  direct:  Post,  8  1517. 

Contract  for  purchase  of  real  estate  may  bo  sold:  Post,  88  1565  et  seq. 

Sale.     Executor,  etc.,  cannot  buy  at,^  or  be  Interested  in:   Post,  8  1576. 

No  sales  valid,  except  by  order  of  superior  court. 

§1517.  No  sale  of  any  property  of  an  estate  of  a  decedent  is  valid 
unless  made  under  order  of  the  superior  court,  except  as  otherwise  pro- 
vided in  this  chapter.  All  sales  must  be  under  oath  reported  to  and 
confirmed  by  the  court  before  the  title  to  the  property  sold  passes. 

Legislation  1 1617.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  148,  as  amended  by  Stats.  1861,  p.  639,  which  read:  "No  sale  of  any  property 
of  an  estate  of  a  deceased  person  shall  be  valid,  unless  made  under  order  of  the 
probate  eourt,  except  as  otherwise  provided  in  this  act,  or  other  acts."  When 
enacted  in  1873,  8  1517  read  as  at  present,  except  for  the  amendment  of  1880. 
2.  Amended  by  Code  Amdts.  1880,  p.  92,  (1)  in  first  sentence,  substituting 
"superior"  for  "probate";  (2)  in  second  sentence,  (a)  changing  "reported  under 
oath"  to  "under  oath  reported  to,"  and  (b)  omitting  "probate"  before  "court." 

Citotions.  Cal.  49/495;  50/99;  63/18;  104/412;  114/660;  115/83,  205; 
181/164;  144/126.  App.  5/304,  805.  Prob.  Act:  Cal.  (8  148)  9/127;  18/303; 
21/29,  44. 

Valid  sales,  where  property  is  mortgaged:  Post,  8  1569. 

PetitioiiB  for  orders  of  sale. 

§1518.  All  petitions  for  orders  of  sale  must  be  in  writing,  setting 
forth  the  facts  showing  the  sale  to  be  necessary,  and,  upon  the  hearing, 
any  person  interested  in  the  estate  may  file  his  written  objections,  which 
must  be  heard  and  determined.  A  failure  to  set  forth  the  facts  showing 
the  sale  ^o  be  necessary  will  not  invalidate  the  subsequent  proceedings, 
if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

Legislation  §1618.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  149,  which  read:  "All  applications  for  orders  of  sale  shall  be  by  petition 
in  writing,  in  which  shall  be  set  forth  the  facts  showing  the  sale  to  be  necessary, 
and  upon  the  hearing  any  person  interested  in  the  estate,  may  file  his  written  ob- 
jections, which  shall  be  heard  and  determined."  When  enacted  in  1872,  8  1518 
contained  only  the  first  sentence.  2.  Amended  by  Code  Amdts.  1873-74,  p.  867, 
adding  the  last  sentence.  8.  Amendment  by  State.  1901,  p.  218;  anconstitu- 
tional:  See  note,  8  5,  ante. 

Oitattons.    Prob.  Act:  Cal.  (8  149)  9/686. 
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Bnt  one  petltloii,  order,  and  sale  miuit  be  liad  when  it  is  possible  to  do  so. 

§  1519.  When  it  appears  to  the  court  that  the  estate  ia  insolvent,  or 
that  it  will  require  a  sale  of  all  the  property  of  the  estate,*  of  every  char- 
acter, to  pay  the  family  allowance,  expenses  of  administration,  and  debts, 
there  need  be  but  one  petition  filed,  but  one  order  of  sale  made,  and  but 
one  sale  had,  except  in  the  case  of  perishable  property,  which  may  be 
sold  as  provided  in  section  fifteen  hundred  and  twenty-two.  The  court, 
when  a  petition  for  the  sale  of  any  property  for  any  of  the  purposes 
herein  named  is  presented,  must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  be  no  more  estate  than 
sufficient  to  pay  the  same,  may  require  but  one  proceeding  for  the  sale 
of  the  entire  estate.  In  such  case  the  petition  must  set  forth  substan- 
tially the  facts  required  by  section  fifteen  hundred  and  thirty-seven. 

LtgisUtlon  •  1619.  1.  Enaeied  March  11,  1872,  and  then  read:  "Whan  it  can 
be  made  to  appear  to  the  court  that  the  eatate  ia  inaolvent,  or  that  it  will  require  a 
■ale  of  all  the  property  of  the  eatate,  of  every  character,  to  pay  the  family  allow- 
ance, ezpenaea  of  admin iitration,  and  debts,  there  must  be  but  one  petition  filed, 
but  one  order  of  aale  made,  and  but  one  sale  had.  The  probate  court,  when  a  peti* 
tion  for  the  aale  of  any  property  for  any  of  the  purposea  herein  named  is  presented, 
must  inquire  fully  into  the  probable  amount  required  to  make  all  such  payments, 
and  if  there  is  no  more  estate  than  sufficient  to  pay  the  same,  must  require  but 
one  proceeding  for  the  sale  of  the  entire  estate.  In  such  case,  the  petition  must 
set  forth  all  the  facta  required  by  section  1687."  2.  Amended  by  Code  Amdts. 
1878-74,  p.  867,  to  read  as  at  present,  except  for  amendment  of  1880.  8. 
Amended  by  Code  Amdts.  1880,  p.  02,  omitting  "probate"  before  "court"  in  the 
second  sentence. 

Oltationa.     Cal.  67/459. 

Orders,  generally,  In  probate  matters:  Post,  |  1704. 

One  petition  for  realty  and  peraonaltj:  Post,  i  1686* 


ARTICLE  n. 

Sales  of  Personal  Propeiiy. 

I  1522.  Perishable  and  depreciating  property  to  be  sold. 

I  1528.  Order  to  sell  personal  property. 

I  1524.  Partnership  interests  and  choses  in  action,  how  aofd. 

I  1525.  Order  of  sale,  what  to  direct,  and  what  to  be  first  sold* 

I  1526.  Bale  of  personal  property. 

I  1527.  Sale  of  personal  property  of  deceased  person. 

Perishable  and  depreciating  property  to  be  sold. 

§  1522.  At  any  time  after  receiving  letters,  the  executor,  adminis- 
trator, or  special  administrator  may  apply  to  the  court  or  judge  and 
obtain  an  order  to  sell  perishable  and  other  personal  property  likely  to 
depreciate  in  value,  or  which  will  incur  loss  or  expense  by  being  kept, 
and  so  much  other  personal  property  as  may  be  necessary  to  pay  the 
allowance  made  to  the  family  of  the  decedent.  The  order  for  the  sale 
may  be  made  without  notice;  but  the  executor,  administrator,  or  special 
administrator  is  responsible  for  the  property,  unless,  after  making  a 
sworn  return,  and  on  a  proper  showing,  the  court  shall  approve  the  sale. 
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Lsglilation  11628.  1.  En«ei€d  H»reh  11.  1872;  bftied  on  Probate  Act  1851, 
1 150,  ai  amended  hj  State.  1861.  p.  689,  which  read:  "At  any  time  after  receir- 
ing  lettera  the  executor,  or  adminietrator,  or  special  admlntatrator,  may  apply  to 
^  the  court,  or  Judge,  for  an  order  to  sell  the  perishable  property  of  the  estate,  and 
'  to  much  other  property  as  may  be  necessary  to  be  sold,  to  pay  the  allowance 
made  to  the  family  of  the  deceased;  if  there  be  a  delay  in  obtaining  such  order, 
such  property  may  be  sold  without  an  order  of  sale;  provided,  that  the  executor, 
or  administrator,  or  special  administrator,  shall  be  held  responsible  for  such  prop- 
erty, unless,  after  making  a  sworn  return,  and  on  a  proper  showing,  the  court 
shall  approve  such  sale.  If  claims  against  the  estate  have  been  allowed,  and  a 
sale  of  property  shall  be  necessary  for  their  payment,  or  of  the  exj^nses  of  the 
administration,  the  executor,  or  administrator,  may  also  apply  for  an  order  to  sell 
so  much  of  the  personal  property  as  shall  be  necessary.  Upon  filing  his  petition, 
notice  of  at  least  five  days  shall  be  given  of  the  hearing  of  the  application,  either 
by  posting  notices,  or  by  advertising;  he  may  also  make  a  similar  application, 
either  in  vacation,  or  term,  from  time  to  time,  so  long  as  any  personal  property 
remains  in  his  hands  and  a  sale  thereof  is  necessary,  and  if  he  deem  it  for  the 
best  interest  of  the  estate,  he  may,  at  any  time,  after  the  filing  of  the  inventory, 
make  an  application,  in  like  manner,  and  after  giving  like  notice,  for  an  order  to 
sell  the  whole  of  the  personal  property  belonging  to  the  estate."  2.  Amendment 
by  Stats.  1001,  p.  219;  unconstitutional:   See  note,  %  6,  ante. 

Citatioiilw  Gal.  57/459;  106/488;  129/89.  Prob.  Act:  Oal.  (i  150)  0/686; 
81/83. 

Petitioii:  Ante,  1 1518. 

Ordtr  for  sale:  Post,  1 1525. 

Order  to  sell  personal  property. 

§1623.  If  claims  against  the  estate  have  been  allowed,  and  a  sale  of 
property  is  necessary  for  their  payment,  or  for  the  expenses  of  adminis- 
tration, or  for  the  payment  of  legacies,  the  executor  or  administrator 
may  apply  for  an  order  to  sell  so  much  of  the  personal  property  as  may 
be  necessary  therefor.  Upon  filing  his  petition,  notice  of  at  least  five 
days  must  be  given  of  the  hearing  of  the  application,  either  by  post- 
ing notices  or  by  advertising.  He  may  also  make  a  similar  application 
from  time  to  time,  so  long  as  any  personal  property  remains  in  hi^  hands, 
and  sale  thereof  is  necessary.  If  it  appear  for  the  best  interests  of  the 
estate,  he  may,  at  any  time  after  filing  the  inventory  in  like  nvanner, 
and  after  giving  like  notice,  apply  for  and  obtain  an  order  to  sell  the 
whole  of  the  personal  property  belonging  to  the  estate,  whether  neces- 
sary to  pay  debts  or  not. 

Legislation  01523.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
1 150.  See  ante.  Legislation  8  1522.  VHien  enacted  in  1872,  I  1528  read  as  at 
present,  except  for  the  amendments  of  1878-74  and  1880.  2.  Amended  by  Code 
Amdts.  1873-74,  p.  868,  (1)  in  first  sentence,  inserting  "or  for  the  payment  of 
legacies"  after  "administration,**  and  (2)  in  final  sentence,  omitting  "is  made  to" 
after  "If  it."  8.  Amended  by  Code  Amdts.  1880,  p.  98,  (1)  in  first  sentence,  in- 
serting "for"  before  "the  expenses";  (2)  in  sentence  beginning  "He  may,"  omit- 
ting "either  in  vacation  or  term"  after  "application";  (8)  in  final  sentence,  ehan- 
ging  "interest"  to  "interests." 

ClUtions.     Cal.  57/459. 

Votlce  by  adverUsing:  Post,  i  1705, 
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Partnership  interests  and  choses  in  action,  bow  sold. 

§  1524.  Partnership  interests  or  interests  belonging  to  any  estate  by 
virtae  of  any  partnership  formerly  existing,  interest  in  personal  property 
pledged,  and  choses  in  action,  may  be  sold  in  the  same  manner  as  other 
personal  property,  when  it  appears  to  be  for  the  best  interest  of  the 
estate.  Before  confirming  the  sale  of  any  partnership  interest,  whether 
made  to  the  surviving  partner  or  to  any  other  person,  the  court  or  judge 
must  carefully  inquire  into  the  condition  of  the  partnership  affairs,  and 
must  examine  the  surviving  partner,  if  in  the  county  and  able  to  be 
present  in  court. 

Legislation  §1624.  1.  Enacted  March  11,  1872;  baeed  on  SUte.  1865-66, 
pp.  765,  766,  8  4.  2.  Amendment  by  State.  1901,  p.  219;  unconstitutional:  See 
note,  8  6,  ante. 

OiUtlons.     Cal.  1047412;  114/661;   181/164. 

Fartnenhip  Intereet:   Poet,   8  1685. 

Order  of  sale,  wbat  to  direct,  and  what  to  be  first  sold. 

§  1526.  If  it  appear  that  a  sale  is  necessary  for  the  payment  of  debts 
or  the  family  allowance,  or  for  the  best  interest  of  the  estate  and  the 
persons  interested  in  the  property  to  be  sold,  whether  it  is  or  is  not 
necessary  to  pay  the  debts  or  family  allowance,  the  court  or  judge  must 
order  it  to  be  made.  In  making  orders  and  sales  for  the  payment  of 
debts  or  familpr  allowance,  such  articles  as  are  not  necessary  for  the  sup- 
port and  subsistence  of  the  family  of  the  decedent,  or  are  not  specially 
bequeathed,  must  be  first  sold,  and  the  court  or  judge  must  so  direct. 

Legislation  §  1526.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  151,  as  amended  by  Stats.  1861,  p.  689,  which  read:  "If  it  appears  that  a 
sale  is  necessary,  or  for  the  best  interest  of  the  estate,  the  court,  or  judge,  shall 
order  it  to  be  made;  in  making  such  sales  the  court,  or  judge,  shall  order  such 
articles  as  are  not  necessary  for  the  support  and  subsistence  of  the  family  of  (he 
deceased,  or  are  not  specially  bequeathed,  to  be  first  sold;  articles  so  bequeathed 
shall  not  be  sold  until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  the  debts.'*  When  {1525  was  enacted  in  1872,  the  first  sentence  read 
same  as  that  of  the  amendment  of  1878—74,  except  that  it  had  the  word  "ap- 
pears** instead  of  "appear,"  after  "If  it";  the  remainder  of  the  section  reading, 
"In  making  orders  and  sales  for  the  payment  of  debts  or  family  allowance,  the 
eourt  or  judge  must  so  direct;  and  such  articles  as  are  not  necessary  for  the  sup- 
port and  subsistence  of  the  family  of  the  decedent,  or  are  not  specially  bequeathed, 
must  be  first  sold.  Articles  bequeathed  must  not  be  sold  to  pay  debts  or  family  al* 
lowance,  until  all  other  personal  estate  has  been  applied  to  the  payment  thereof.** 
2.  Amended  by  Code  Amdts.  1878-74,  p.  868. 

Oitotlona.     Oal.  57/459.     Prob.  Act:  Oal.  (8  151)  48/198. 

Sale  of  personal  property. 

§  1526.  The  sale  of  personal  property  must  be  made  at  public  aaotion 
for  such  money  or  currency  as  the  court  may  direct,  and  after  public 
notice  given  for  at  least  ten  days  by  notices  posted  in  three  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief  description  of  the  property  to  be 
sold,  unless  for  good  reason  shown  the  court,  or  a  judge  thereof,  orders 
a  private  sale,  or  a  shorter  notice.    Public  sales  of  such  property  must 
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be  made  at  the  court-house  door,  or  at  the  residence  of  the  decedent,  or 
at  some  other  public  place;  but  no  sale  shall  be  made  of  any  personal 
property  which  is  not  present  at  the  time  of  sale,  unless  the  court  other- 
wise order. 

Legislation  |  1526.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
IS  152,  153,  as  amended  by  State.  1661,  p.  640,  which  read:  "Sec.  152.  The  sale 
of  personal  property  shall  be  made  at  public  auction,  and  after  publio  notice,  given 
for  at  least  ten  daya,  unless  for  good  reason  shown,  the  probate  eourt,  or  judge, 
shall  order  a  private  sale,  or  a  ahorter  notice ;  but  no  private  sale  shall  be  effectual 
for  any  purpose  till  the  same  shall  be  approved  by  the  probate  judge;  public  sales  of 
■aeh  property  shall  be  made  at  the  court-house  door,  at  the  residence  of  the  de- 
eeased,  or  at  tome  other  public  place,  to  be  mentioned  in  the  notice,  and  no  sale 
Ishall  be  made  of  any  property  which  is  not  present  at  the  time  of  selling."  "See.  168. 
The  notiee  shall  be  given  by  noticea  posted  in  three  public  placea  in  the  county,  or 
by  publication  In  a  newspaper,  if  the  judge  shall  so  order,  in  which  shall  be  speci- 
fied the  time  and  place  of  sale."  When  enacted  in  1872,  f  1526  differed  from  the 
amendment  of  1880,  in  that  (1)  it  did  not  have.  In  first  sentence,  the  words  (which 
were  added  in  1873—74)  "for  such  money  or  currency  as  the  court  may  direct,** 
after  "public  auction";  (2)  the  end  of  the  first  sentence  reading,  "unless,  for  good 
reaaon  shown,  the  probate  court  or  judge  orders  a  private  sale,  or  a  shorter  notice" ; 
(8)  in  second  sentence,  (a)  it  did  not  have  the  word  "or"  before  "at  the  resi- 
dence," nor  the  word  "personal"  before  "property,**  and  (b)  had  the  words  "sell- 
ing it*'  instead  of  "sale'*  in  last  line.  2.  Amended  by  Code  Amdts.  1878-74, 
p.  860,  and  differed  from  the  amendment  of  1880,  in  that  the  last  part  of  the  first 
sentence  read  as  in  the  original  code  section,  quoted  supra,  except  that  it  had  tha 
word  "reasons"  instead  of  "reason.**     8.  Amended  by  Code  Amdts.  1880,  p.  98. 

Sale  of  personal  property  of  deceased  person. 

§  1527.  Whenever  it  appears  to  the  court  on  any  hearing  of  an  appli- 
cation for  a  sale  of  real  property,  that  it  would  be  for  the  interest  of 
the  estate  that  personal  property  of  the  estate,  or  some  part  of  such  prop- 
erty, should  first  be  sold,  the  court  may  decree  the  sale  of  said  personal 
property,  or  any  part  of  it,  and  the  sale  thereof  shall  be  conducted  in 
the  same  manner  as  if  the  application  had  been  made  for  the  sale  of  such 
personal  property  in  the  first  instance. 

Legislation  §  1627.  1.  Addition  by  Stats.  1901,  p.  219;  nneonstitutional: 
See  note,  I  5,  ante.  2.  Amended  and  re-enacted  by  Stats.  1905,  p.  242;  the  code 
commissioner  saying:  "By  some  unaccountable  mistake  the  present  section  1639, 
which  concerns  sales  of  personal  property,  is  placed  in  the  wrong  chapter,  to  wit: 
that  entitled  'Accounting  and  Settlement  by  Executors  and  AdminiBtrators.'  It  is, 
therefore,  repealed,  and  a  new  section,  1527,  containing  exactly  the  same  provi- 
sions as  the  old  section  1639,  is  inserted  in  the  proper  chapter,  to  wit:  that  con- 
aeming  'Sales  of  Personal  Property.*  ** 

Oitottons.    Oal.  104/111. 
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ARTICLE  m. 

Bunmary  Salei  of  Mimes  and  ICinliif  Xntarsftt. 

1 1629.  Hinei  may  be  sold,  how. 

I  1580.  Petition  for  sale,  who  may  file,  and  what  to  eonfain. 

i  1581.  Order  to  show  cause,  how  made,  and  on  what  notice. 

I  1583.  Order  of  sale,  when  and  how  made. 

I  1538.  Farther  prooeedings  to  conform  to  articles  two  and  four. 

Bfflnes  n^y  be  sold,  how. 

§1529.  When  it  appears  from  the  inventory  of  the  estate  of  any 
decedent  that  his  estate  consists  in  whole  or  in  part  of  mines,  or  inter- 
ests in  mines,  such  mines  or  interests  may  be  sold  under  the  order  of 
the  court  having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

Legislation  91629.  1.  Enacted  March  11.  1872;  based  on  Stats.  1865-96, 
p.  859,  1 1.  2.  Amended  by  Code  Amdts.  1880,  p.  93,  omitting  "probate"  before 
"court." 

Citotions.     Cal.  88/849;  112/178;  116/581. 

■ale  of  mines:  Bee  post,  1 1577. 

Petition  for  sale,  who  may  file,  and  what  to  contain. 

§  1630.  The  executor  or  administrator,  or  any  heir  at  law,  or  creditor 
of  the  estate,  or  any  partner  or  member  of  any  mining  company,  in  which 
interests  or  shares  are  held  or  owned  by  the  estate,  may  file  in  the  court 
a  petition,  in  writing,  setting  forth  the  general  facts  of  the  estate  being 
then  in  due  course  of  administration,  and  particularly  describing  the 
mine,  interest,  or  shares  which  it  is  desired  to  sell,  and  particularly  the 
condition  and  situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held,  and  the  grounds 
upon  which  the  sale  is  asked  to  be  made. 

Legislation  91530.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  153,  as  amended  by  Stats.  1861,  p.  640.  See  Legialation  8  1526.  ante.  When 
enacted  in  1872,  8  1680  read  as  at  present,  except  for  the  amendment  of  1880. 
2.  Amended  by  Code  Amdts.  1880.  p.  93,  (1)  inserting  "or"  before  "adminis- 
trator" and  before  "any  partner."  and  (2)  omitting  "probate"  before  "court." 

Citations.     Cal.  55/814;    83/849;    188/302. 

Petition  for  sale.     Generally:  Ante,  8  1518. 

Order  to  show  cause,  how  made,  and  on  what  notice. 

§1531.  Upon  the  presentation  of  such  petition,  the  court,  or  a  judge 
thereof,  must  make  an  order  directing  all  persons  interested  to  appear 
before  such  court,  at  a  time  and  place  specified,  not  less  than  four  or 
more  than  ten  weeks  from  the  time  of  making  such  order,  to  show  cause 
why  an  order  should  not  be  granted  to  the  executor  or  administrator 
to  sell  such  mine,  mining  interests,  shares,  or  stocks,  as  are  set  forth  in 
the  petition  and  belonging  to  the  estate.  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  interested  in  the  estate, 
at  least  ten  days  before  the  time  appointed  for  hearing  the  petition,  or 
published  at  least  four  successive  weeks  in  such  newspaper  as  such  court 
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or  judge  shall  specify.    If  all  persons  interested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  the  notice  may  be  dispensed  with. 

Leglilatlon  11581.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Aet  1851, 
I  168,  at  amended  by  State.  1861,  p.  640.  See  Legislation  {  1526,  ante.  When 
enacted  In  1872,  1 1581  read  at  at  preaent,  except  for  the  changea  made  in  1880. 
2.  Amended  by  Code  Amdts.  1880,  p.  94,  (1)  in  flrat  sentence,  snbstitnting  <a) 
"court,  or  a  Judge  thereof,"  for  "probaU  Jadge,"  (b)  "such  court'*  for  "him"  after 
••before,"  <c)  "or"  for  "nor"  after  "four,"  and  (d)  '•mine"  for  "mines";  (2>  in  sec- 
ond sentence,  substituting  "such  court  or  judge"  for  "the  court." 

Pnblication  of  aottoe:  Post,  §  1705. 

Order  of  sale,  when  and  how  made. 

§1532.  If,  upon  hearing  the  petition,  It  appears  to  the  satisfaction 
of  the  court  that  it  is  to  the  interest  of  the  estate  that  such  mining  prop- 
erty or  interests  of  the  estate  should  be  sold,  or  that  an  immediate  sale 
is  necessary  in  order  to  secure  the  just  rights  or  interests  of  the  mining 
partners,  or  tenants  in  common,  such  court  must  make  an  order  authoriz- 
ing the  executor  or  administrator  to  sell  such  mining  interests,  mines,  or 
shares,  as  hereinafter  provided. 

Leglilatlon  f  1632.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  158,  as  amended. by  Stats.  1861,  p.  640.  See  Legislation  |  1526,  ante.  When 
enacted  in  1872,  S  1532  read  as  at  present,  except  for  the  changes  made  in  1880. 
2.  Amended  by  Code  Amdts.  1880,  p.  94,  (1)  substituting  "court"  for  "probate 
indge"  in  both  instances;  (2)  omitting  (a)  "if  it  appears  to  his  satisfaction" 
before  "that  an  immediate,"  (b)  "in  which  such  sharea  or  property  are  held"  after 
"tenants  in  common." 

Frocacdlngt  to  obtain  order  to  laU  mine:  See  post,  1 1580. 

Further  proceedingB  to  conform  to  articles  two  and  four. 

§  1633.  After  the  order  of  sale  is  made,  all  further  proceedings  for  the 
sale  of  such  mining  property,  and  for  the  notice,  report,  and  confirmation 
thereof,  must  be  in  conformity  with  the  provisions  of  article  four  of  this 
chapter. 

Leglilatlon  §1633.     Enacted  March   11,   1872;  based  on  Probate  Act  1851, 
I  158.  as  amended  by  Stats.  1861,  p.  640.     See  Legislation  |  1526,  ante. 
OlUtionab     CaL  88/840;  112/178. 


ARTICLE   IV. 
The  Sale  of  Baal  Estate,  Interests  Therein,  and  Conflrmation  Thereof. 

1586.  When  executor  or  administrator  may  sell  property. 

1537.  Verified  petition  for  sale,  what  to  contain,  and  to  what  it  may  refer. 

1538.  Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  giren,  or  publication  made. 

1540.  Hearing  after  proof  of  aervice.     Presentation  of  claims. 

1541.  Administrator,  executor,  and  witnesses  may  be  examined. 

1542.  To  aell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

1544.  What  the  order  of  sale  must  contain.     May  be  at  public  or  prlTste  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale.     Form  of  petition. 

1546.  To  dellTer  copy  of  arde*^  to  executor.     [Repealed.] 
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1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice.     Bide,  when  and  ho^ 
received. 

1550.  Ninety  per  cent  of  appraised  value  must  be  offered. 

1551.  Purchase-money  on  sale  on  credit,  how  secured. 

1552.  Return  of  execution.     Notice  of  hearing  of  return.     May  vacate  lale.     New 
sale  may  be  ordered. 

1553.  May  file  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made,  and  when  not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 

1558.  Notice  of  postponement. 

1559.  Payment  of  commissions  upon  tales  of  real  property  under  order  of  eonrt. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  wilL 

1561.  Sale  without  order. 

1562.  Where  provision  by  will  insufficient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrat'ors  of  lands  under  mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands.     His  receipt 
to  the  amount  of  his  claim  a  valid  payment. 

1571.  Administrator  and  executor  liable  for  misconduct  in  salt. 

1572.  Fraudulent  sales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

When  executor  or  administrator  may  sell  property. 

§  1536.  When  a  sale  of  property  of  the  estate  is  necessary  to  pay  the 
allowance  of  the  family,  or  the  debts  outstanding  against  the  decedent, 
or  the  debts,  expenses,  or  charges  of  administration,  or  legacies;  or  when 
it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate,  and  those  interested  therein,  that 
the  real  estate,  or  some  part  thereof,  be  sold,  the  exeeator  or  adminis- 
trator may  sell  any  real  as  well  as  personal  property  of  the  estate,  upon 
the  order  of  the  court;  and  an  application  for  the  sale  of  real  property 
may  also  embrace  the  sale  of  personal  property. 

Legislation  §1536.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  154,  as  amended  by  Stats.  1861,  p.  640,  which  read:  "When*  the  p^ersonal 
estate  in  the  hands  of  the  executor,  or  administrator,  shall  be  insufficient  to  paj 
the  allowance  of  the  family,  the  debts  that  may  be  outstanding  against  the 
deceased,  and  the  debts,  expenses,  and  charges,  of  the  administration,  the  exeen- 
tor,  or  administrator,  may  sell  the  real  estate  for  that  purpose,  upon  the  order 
of  the  probate  court."  When  S  l^^G  was  enacted  In  1872,  (1)  "is  exhausted  or'* 
was  substituted  for  "shall  be,"  (2)  "that  may  be"  was  omitted  before  "outstand* 
ing,"  (3)  "deceased"  was  chanced  to  "decedent,"  and  (4)  "the"  was  omitted  be- 
fore "administration."     2.  Amended  by   Code  Amdts.   1878-74,  p.  869,  to  read: 
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"Wlien  a  sale  of  property  of  the  eatate  is  necessary  to  pay  the  allowance  of  the  fam- 
ily,  or  the  debts  outstanding  against  the  decedent,  or  the  debts,  expenses,  or  charges 
of  administration,  or  legacies,  the  executor  or  administrator  may  also  sell  any  real, 
aa  well  as  personal  property  of  the  estate  for  that  purpose,  upon  the  order  of  the 
probate  court;  and  an  application  for  the  sale  of  real  property  may  also  embrace 
the  sale  of  personal  property."  8.  Amended  by  Code  Amdts.  1880,  p.  94,  omit- 
ting "probate"  before  "court."     4.  Amended  by  Stats.  1898,  p.  212. 

ClUUona.  Cal.  57/450;  88/849;  87/482;  88/584,  588;  112/178;  120/92; 
129/87;  181/670;  142/879;  144/668.  App.  2/839.  Prob.  Act:  Cal.  (8  154) 
18/576;  16/500;  20/124,  818;  22/275;  86/690;  48/193;  50/406;  55/582; 
189/19. 

Bale  of  realty.  Authorized:  Ante,  |  1516.  Interest  under  contract!  may  he 
tnclnded:  Post,  8  1565.    Additional  bond  on:  Ante,  8  1389. 

Verified  petition  for  sale,  vhat  to  contain,  and  to  wliat  it  may  refer. 

§1537.  To  obtain  such  order  for  the  sale  of  real  property,  he  must 
present  a  verified  petition  to  the  superior  court,  or  a  judge  thereof,  set- 
ting forth  the  amount  of  the  personal  estate  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  outstand- 
ing against  the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance,  or  that  will  be  due  after  the 
same  has  been  in  force  for  one  year;  the  debts,  expenses,  and  charges 
of  administration  already  accrued,  and  an  estimate  of  what  will  or  may 
accrue  during  the  administration;  a  general  description  of  all  the  real 
property  of  which  the  decedent  died  seised,  or  in  which  he  had  any  inter- 
est, or  in  which  the  estate  has  acquired  any  interest,  and  the  con- 
dition and  value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  devisees,  if  any, 
and  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner; 
and  if  said  order  for  sale  of  real  estate  is  petitioned  for  on  the  ground 
that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate,  and 
those  interested  therein,  that  a  sale  be  made,  the  petition,  in  addition 
to  the  foregoing  facts,  must  set  forth  in  what  way  an  advantage  or  bene- 
fit would  accrue  to  the  estate,  and  those  interested  therein,  by  such  sale. 
If  any  of  the  matters  here  enumerated  cannot  be  ascertained,  it  must  be 
so  stated  in  the  petition;  but  a  failure  to  set  forth  facts  hereinbefore 
enumerated  will  not  invalidate  the  subsequent  proceedings,  if  the  defect 
be  supplied  by  the  proofs  at  the  hearing,  and  the  general  facts,  showing 
that  such  sale  is  necessary,  or  that  such  sale  is  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate,  and  those  interested  therein,  be  stated 
in  the  decree. 

LegisIaUon  ff  1637.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  155,  as  amended  by  Stats.  1861,  p.  640,  which  read:  "To  obtain  such  order 
he  shall  present  a  petition  to  the  probate  court,  or  to  the  judge,  at  chambers, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  his  hands,  and  how 
much  thereof,  if  any,  remains  undisposed  of,  the  debts  outstanding  against  the 
deceased,  as  far  as  can  be  ascertained,  or  estimated,  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  shall  have  been  in  force -for 
one  year,  the  debts,  expenses,  and  charges,  of  the  administration  already  accrued, 
and  an  estimate  of  what  will,  or  may,  accrue,  during  the  administration,  a 
description  of  all  the  real  estate  of  which  the  testator,  or  intestate,  died,  seised. 
Code  Ci?.  Proc— 40 
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or  in  which  ha  had  any  interest,  or  In  whieh  the  intestate  hat  acquired  any  inter- 
est, and  the  condition  and  ralne  of  the  respectiTO  portions  and  lots,  and  whether 
the  same  he  community,  or  separate,  property,  the  names  and  ages  of  the 
devisees,  if  any,  and  of  the  heirs  of  the  deceased,  whieh  petition  shall  he  yerified 
hy  the  oath  of  the  party  presenting  the  same;  if  the  inventory  and  appraisement 
on  file  contain  a  full  description  of  the  personal  estate  of  the  deceased  and  of  all 
the  real  estate  of  which  the  testator,  or  intestate,  died,  seised,  or  in  whieh  he 
had  any  interest,  or  in  which  the  estate  has  acquired  any  fnterestp  such  inventory, 
hy  a  proper  reference,  may  he  made  a  part  of  the  petition  for  a  description  of 
the  personal  estate,  or  real  estate,  or  hoth,  and  if  the  same  h«  full  as  to  all  prop' 
erty,  except  property  subsequently  discovered,  or  subsequently  received,  such 
reference  may  be  had  to  the  inventory,  and  the  additional  property  may  be  set 
forth  in  the  petition;  if  all  the  matters  above  enumerated  cannot  be  ascertained, 
the  same  shall  be  so  stated  in  the  petition."  When  enacted  in  1872,  {  1587  read: 
"To  obtain  such  order  he  must  present  a  verified  petition  to  the  probate  court,  or 
to  the  judge  at  chambers,  setting  forth  the  amount  of  personal  estate  that  has  oome 
to  his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts 
outstanding  against  the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance,  or  that  will  be  due  after  the  same  has  been 
in  force  for  one  year;  the  debts,  expenses,  and  charges  of  administration  already 
accrued,  and  an  estimate  of  what  will  or  may  accrue  during  the  administration;  a 
description  of  all  the  real  estate  of  whieh  the  decedent  died  seised,  or  in  which  he 
had  any  interest,  or  in  which  the  estate  has  acquired  4ny  interest,  and  the  condi- 
tion and  value  of  the  respective  portions  and  lota  thereof,  and  whether  the  same 
be  community  or  separate  property;  the  names  and  ages  of  the  devisees,  if  any, 
and  of  the  heirs  of  the  decedent.  If  all  the  matters  above  enumerated  cannot  be 
ascertained,  it  must  be  so  stated  in  the  petition."  2.  Amended  by  Code  Amdts. 
1873-74,  p.  870,  (1)  changing  the  first  part  of  the  section  to  read,  'To  obtain  an 
order  for  the  sale  of  real  property,  he  must  present  a  verified  petition  to  the  pro- 
bate court,  or  to  the  judge  at  chambers,  setting  forth  the  amount  of  personal  prop- 
erty that  has  come  to  his  hands,  and  how  much  thereof,  if  any,  remains  nndia- 
posed  of;  (2)  changing  section,  after  the  words  "during  the  administration/*  to 
read,  "a  general  description  of  all  the  real  property  of  which  the  decedent  died 
seised,  or  in  which  he  had  any  interest,  or  in  which  the  estate  has  acquired  any  in- 
terest, and  the  condition  and  value  thereof,  and  whether  the  same  be  community 
or  separate  property;  the  names  of  the  legatees  and  devisees,  if  any,  and  of  tho 
heirs  of  the  decedent,  so  far  as  known  to  the  petitioner";  (8)  changing  the  final 
sentence  to  read,  "If  any  of  the  matters  here  enumerated  cannot  be  ascertained, 
it  must  be  so  stated  in  the  petition;  but  a  failure  to  set  forth  the  facts  showing  the 
sale  to  be  necessary,  will  not  invalidate  the  subsequent  proceedings,  if  the  defect 
be  supplied  by  the  proofs  at  the  hearing,  and  the  general  facts  showing  such  neces- 
sity be  stated  in  the  decree."  3.  Amended  by  Code  Amdts.  1880,  p.  04,  (1)  chan- 
ging the  first  part  of  the  section  to  read,  "To  obtain  such  order  for  the  sale  of 
real  property,  he  must  present  a  verified  petition  to  the  superior  court,  or  a  judge 
thereof,  setting  forth  the  amount  of  personal  estato  that  has  come  to  his  handa, 
and  how  much  thereof,  if  any,  remains  undisposed  of,"  and  (2)  at  end  of  first 
sentence,  changing  "decedent"  to  "deceased."  4.  Amended  by  Stats.  1898,  p. 
212.  5.  Amendment  by  Stats.  1001,  p.  219;  unconstitutional:  See  note,  I  5, 
ante. 

Citations.  Cal.  51/505;  55/314,  815;  63/17,  18,  847;  66/889;  78/599,  600; 
82/176,  549;  83/346,  349,  351,  355,  856;  85/152;  96/667;  108/339;  112/178, 
180,  268;  120/424,  425,  611;  125/257,  397;  127/458;  181/119;  131/670;  187/ 
185,  186,  187,  188.  189;  141/641.  C42 :  142/379.  Prob.  Act:  Cal.  ({  155)  18/ 
676;  16/500;  19/410;  20/124,  318.  314;  83/665;  86/690,  Cwl;  60/406;  54/ 
197;    189/19,   20. 
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Pctltton;  Ante,  t  1518.    If  •zocntor  omlti  to  apply,  uijr  olber  parioii  nuij: 
Pott,  I  1545.     8t»tiB«  fact!  in  order:  Post,  fi  1704. 
Betnm  of  lale:  Ante,  f  1617. 
Sunmary  lale  of  mine:  Ante,  if  1529  et  leq* 

Order  to  persons  Interested  to  appear. 

§  1688.  If  it  appears  to  the  court  or  judge,  from  such  petition,  tbat  it 
is  necessary,  or  that  it  would  be  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  and  those  interested  therein,  to  sell  the  whole  or 
some  portion  of  the  real  estate,  for  the  purposes  and  reasons  mentioned 
in  the  preceding  section,  or  any  of  them,  such  petition  must  be  filed,  and 
an  order  thereupon  made,  directing  all  persons  interested  in  the  estate 
to  appear  before  the  court,  at  a  time  and  place  specified,  not  less  than 
four  nor  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the  executor  or  admin- 
istrator for  the  sale  of  such  estate. 

LegUUtlon  81638.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Aet  1851, 
I  156,  aa  amended  by  State.  1861,  p.  641,  which  read:  "If  it  ahall  appear  to  the 
court,  or  Judge,  by  aueh  petition,  that  it  ii  necessary  to  sell  the  whole,  or  some 
portion,  of  the  real  estate  for  the  purposea  mentioned  in  section  one  hundred  and 
flfty-five  of  this  aet,  or  any,  or  either,  of  them,  aneh  p«tition  shall  be  filed,  and 
an  order  shall  thereupon  be  made,  directing  all  persons  interested  in  the  estate  to 
appear  before  the  court  at  a  time  and  place  specified,  not  leas  than  four,  nor 
more  than  ten,  weeks  from  the  time  of  making  aneh  order,  to  show  cause  why 
an  order  should  not  be  granted  to  the  executor,  or  administrator,  to  aell  so  much 
of  the  real  estate  of  the  deceased  as  shall  be  necessary.'*     When  enacted  in  1872, 

I  1588  read  aa  at  present,  except  for  the  amendment  of  1898.  2.  Amended  by 
Stats.  1893,  p.  213,  (1)  omitting  "or  that  it  would  be  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  therein,"  and  (2)  substitut- 
ing "for  the  sale  of  such  estate"  for  "to  sell  ao  much  of  the  real  estate  of  the 
decedent  as  ia  necessary." 

OlUtiona.  Cal.  122/41,  49;  125/257,  897;  139/20,  21.  Prob.  Act:  Cal. 
(1156)  18/576;  16/500,  502,  608;  20/124,  818;  86/690;  189/20. 

Copy  to  be  served,  assent  given,  or  publication  made. 

§  1639.  A  copy  of  the  order  to  show  cause  must  be  personally  served 
on  all  persons  interested  in  the  estate,  any  general  guardian  of  a  minor 
so  interested,  and  any  legatee,  or  devisee,  or  heir  of  the  decedent,  pro- 
vided they  are  residents  of  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four  successive  weeks 
in  such  newspaper  in  the  county  as  the  court  or  judge  shall  direct.  If 
all  persons  interested  in  the  estate  join  in  the  petition  for  the  sale,  or 
signify  in  writing  their  assent  thereto,  the  notice  may  be  dispensed  with, 
and  the  hearing  may  be  had  at  any  time. 

XiOglilation  i  153V.    1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 

II  157,  159,  as  amended  by  Stats.  1861,  pp.  641,  642,  which  read:  "Sec.  157.  A 
eopy  of  such  order  to  show  cause  shall  be  personally  served  on  all  persons  inter- 
ested in  the  estate,  at  least  ten  daya  before  the  time  appointed  for  hearing  the  peti- 
tion, or  shall  be  published  at  least  four  successiTC  weeks  in  some  newspaper,  as 
the  court,  or  Judge,  shall  order;  proTided,  however,  if  all  persons  interested  in  the 
•state  shall  signify  in  writing  their  aasent  to  such  sale,  the  notice  may  be  die- 
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penied  wttli.**  "^ee.  169.  If  any  of  the  d«Tiieet,  or  heirs,  of  the  deceased,  are 
minora,  and  haye  a  general  guardian  in  the  county,  a  copy  of  the  order  ahall  be 
■enred  upon  the  guardian  at  least  ten  days  before  the  actual  hearing.  If  they 
have  no  guardian  the  court,  or  judge,  shall,  at  the  time  of  filing  the  petition,  or  be- 
fore proceeding  to  act  upon  the  petition,  appoint  some  disinterested  person  their 
attorney,  for  the  sole  purpose  of  appearing  for  them  and  taking  care  of  their  inter- 
Mt  Id  the  proceedings.  The  court  may,  also,  upon  the  hearing,  if  it  be  deemed 
neeesssry,  appoint  such  attorney  for  the  heirs,  or  derisees,  if  they  are  unrepre- 
sented, whether  minors,  or  otherwise,  and  may  likewise  appoint  an  attorney  for  the 
creditors,  if  they  are  unrepresented.  If  such  guardian  of  the  minors,  or  such  at- 
torney for  minors,  or  others,  appear  on  the  hearing,  such  appearance  shall  be  eri- 
denee  ot  service  of  notice  upon  such  guardian,  or  attorney."  When  enacted  in 
1872,  S  1539  read:  "A  copy  of  the  order  to  ahow  cause  must  be  personally  serred 
on  all  persons  interested  in  the  estate,  and  on  any  general  guardian  of  any  minor, 
deWsee,  or  heir  of  the  decedent  resident  in  the  county,  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or  must  be  published  at  least  four 
successive  weeks  in  such  newspaper  as  the  court  or  judge  shall  direct.  The  no- 
tice is  served  if  the  publication  is  completed  ten  days  before  the  day  set  for  hear- 
ing. If  all  persons  interested  in  the  estate  join  in  the  petition  for  the  sale,  or 
signify  in  writing  their  assent  thereto,  the  notice  may  be  dispensed  with."  9. 
Amended  hy  Code  Amdts.  1878-74,  p.  370. 

CiUtions.  Cal.  84/446;  100/402;  122/41,  49;  125/267.  Prob.  Act:  Cal. 
(S157)  20/124;  88/54;  189/21;  (I  159)  16/508;  88/62;  48/547;  64/197; 
97/866. 

Notice.  Personal  MrTloa  of:  Bee  ante,  1 1011;  post,  Sl  1707-1709,  1710. 
PnbUcation  of:   Post,   S  1705. 

Onardian  when  infant  a  party:  Ante,  f|  872,  878;  post,  §1  1722,  1769. 

Hearing  after  proof  of  service.    Presentation  of  clalnu. 

§  1540.  The  court,  at  the  time  and  place  appointed  in  such  order,  or 
at  such  other  time  to  which  the  hearing  may  be  postponed,  upon  satis- 
factory proof  of  personal  service  or  publication  of  a  copy  of  the  order, 
by  affidavit  or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the  petition,  and  hear 
and  examine  the  allegations  and  proofs  of  the  petitioners,  and  of  all  per- 
sons interested  in  the  estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period  of  presentation 
has  not  elapsed,  may  be  presented  and  passed  upon  at  the  hearing. 

Legislation  fi  1640.  1.  Enacted  March  11,  1872;  hased  on  Probate  Act  1851, 
I  158,  as  amended  by  Stats.  1861,  p.  641,  which  read:  "The  probate  court,  at 
the  time  and  place  appointed  in  such  order,  or  at  such  other  time  as  the  hear- 
ing may  be  adjourned  to,  upon  satisfactory  proof  of  the  due  service,  or  publica- 
tion, of  a  copy  of  the  order,  by  affidavit,  or  otherwise,  or  upon  filing  the  consent 
in  writing  to  such  sale,  of  all  parties  interested,  shall  proceed  to  the  hearing  of 
such  petition;  and  if  such  consent  be  not  filed,  shall  hear  and  examine  the  allega- 
tions and  proofs  of  the  petitioners,  and  of  all  persons  interested  in  the  estate, 
who  may  oppose  the  application;  all  claims  against  the  deceased,  not  before  pre- 
sented, provided  the  period  of  presentation,  as  provided  in  this  act,  shall  not  havt 
elapsed,  may  be  presented,  and  shall  be  passed  upon  at  the  hearing,  and  if  ap- 
proved by  the  executor,  or  administrator,  and  the  probate  judge,  shal]  not  be  sub- 
ject to  review  except  on  appeal."  When  enacted  in  1872,  §  1540  read  aa  now, 
•zcept  for  the  amendment  of  1880.     2.  Amended  by  Coda  Amdta.   1680,  pL  06, 
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omitting    "probate"*    before    "conrt."     8.  Amendment   by    Stats.    1901,   p.-  220; 
unconstitutional:   See  note,  9  5,  ante. 

Cltetlonf.  Oal.  62/415;  84/446.  App.  1/60.  Prob.  Aet:  Gal.  (S 168)  20/ 
124. 

Administrator,  executor,  and  witnesses  may  he  examined. 

§1641.  The  executor,  administrator,  and  witnesses  may  be  examined 
on  oath  by  either  party,  and  process  to  compel  them  to  attend  and  testify 
may  be  issued  Dy  the  court  or  judge,  in  the  same  manner  and  with  like 
effect  as  in  other  cases. 

Legislation  01641.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  160,  which  read:  **The  executor  or  administrator  may  be  examined  on  oath,  and 
witnesses  may  be  examined  by  either  party,  and  process  to  compel  their  attendance, 
and  testimony  may  be  issued  by  the  probate  judge,  in  the  same  manner  and  with 
like  effect  as  in  other  causes."  When  enacted  in  1872,  9  1541  differed  from  the 
amendment  of  1880,  in  that  it  had  the  word  "probate"  instead  of  "court  or"  bo- 
fore  "judge."     2.  Amended  by  Code  Amdts.  1880,  p.  96. 

Procnrlng  attendance,  etc.:  Post,  89  1985  et  seq. 

To  sell  real  estate  or  any  part,  when. 

§  1542.  If  it  appears  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  that  it  is  necessary,  or  that  it  is  for  the  advantage,  benefit,  and 
best  interests  of  the  estate,  and  those  interested  therein,  to  sell  a  part 
of  the  real  estate,  and  that  by  a  sale  thereof,  the  residue  of  the  estate, 
real  or  personal,  or  some  specific  part  thereof,  would  be  greatly  injured 
or  diminished  in  value,  or  subjected  to  expense,  or  rendered  unprofitable, 
or  that  after  any  such  sale  the  residue  would  be  so  small  in  quantity  or 
value,  or  would  be  of  such  a  character  with  reference  to  its  future  dis- 
position among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best 
interests  of  all  concerned  that  the  same  should  be  sold,  the  court  may 
authorize  the  sale  of  the  whole  estate,  or  any  part  thereof,  as  in  the  judg- 
ment of  the  court  is  necessary,  or  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  and  those  interested  therein. 

Legislation  61642.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
9  161,  as  amended  by  Stats.  1865-C6,  p.  766,  which  read:  "If  it  shall  appear  to 
the  court  that  it  is  necessary  to  sell  a  part  of  the  real  estate,  and  that  by  a  sale 
of  such  part  the  residue  of  the  real  estate  or  some  specific  part  thereof  would  be 
greatly  injured,  or  diminished  in  value,  or  subjected  to  expense,  or  rendered 
unprofitable,  or  that  after  any  such  sale  any  such  residue  would  be  so  small  in 
quantity  or  Talue,  or  would  be  of  such  a  character  with  reference  to  its  future 
disposition  among  the  heirs  or  devisees  as  clearly  to  render  it  for  the  best  inter- 
est of  all  concerned  that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  as  may  be  necessary  and  for  the 
best  interest  of  all  concerned.  And  the  court  may  confirm  such  sale  of  the  whole 
estate  or  of  a  specific  part  thereof;  provided,  the  necessity  or  expediency  of 
such  sale,  as  already  defined  in  this  section,  be  set  forth  in  the  return  of  sale, 
and  be  established  on  the  hearing;  and  the  sale  so  confirmed  shall  be  valid." 
When  enacted  in  1872,  9  1542  read:  "If  it  appears  necessary  to  sell  a  part  of 
the  real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  estate,  real  or  per- 
sonal, or  some  specific  part  thereof,  would  be  grestly  injured  or  diminished  in 
value,  or  subjected  to  expense,  or  rendered  unprofitable,  or  that  after  any  such 
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■ml«  th«  residue  would  be  so  small  in  quantity  or  Talne,  or  would  b«  of  such  a 
character  with  reference  to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interests  of  all  concerned  that  the  same  ahould  be 
sold,  the  court  may  authorise  the  sale  of  the  whole  estate,  or  of  any  part  thereof, 
necessary  and  for  the  best  interest  of  all  concerned."  2.  Amended  by  Stata. 
1898,  p.  218. 

Cltatlou.     Cal.  57/459;   125/897;  188/201;   142/879,  880. 

Order  of  sale,  when  to  be  made. 

§  1648.  If  it  appears  to  the  satisf action  of  the  court,  after  a  fall  hear- 
ing npon  the  petition  and  an  examination  of  the  proofs  and  allegations 
of  the  parties  interested,  that  a  sale  of  the  whole  or  some  portion  of  the 
real  estate  is  necessary  for  any  of  the  causes  mentioned  in  this  article, 
or  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is  for  the 
advantage,  benefit,  and  best  interests  of  the  estate  and  those  interested 
therein,  or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an 
order  must  be  made  to  sell  the  whole,  or  so  much  and  such  parts  of  the 
real  estate  described  in  the  petition  as  the  court  shall  judge  necessary, 
or  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those 
interested  therein. 

LegisUtloii  1 1643.  1.  Enacted  March  11,  1672;  based  on  Probate  Act  1851, 
I  162,  as  amended  by  Stats.  1861,  p.  642,  which  read:  "If  the  court  shall  be 
latisfled,  after  a  full  hearinf  upon  the  petition  and  an  examination  of  the  proofs 
and  allegations  of  the  parties  interested,  that  a  sale  of  the  whole,  or  some  portion 
of  the  real  estate,  is  necessary  for  any  of  the  causes  mentioned  in  section  one 
hundred  and  fifty-flTo  and  section  one  hundred  and  sixty-one,  of  this  act,  or  if 
such  sale  be  assented  to  by  all  the  persons  interested,  an  order  of  sale  shall  be 
made,  authorizing  the  executor,  or  administrator,  to  sell  the  whole,  or  so  much 
and  such  parts  of  the  real  estate  described  in  the  petition,  as  the  court  shall 
judge  necessary  or  beneficial."  When  |  1548  was  enacted  in  1872,  (1)  "is"  was 
substituted  for  "shall  be"  before  "satisfied,"  (2)  "this  article"  for  "section  one 
hundred  and  fiftyflye  and  section  one  hundred  and  sixty-one,  of  this  act,"  and 
(8)  "must  be  made"  for  "of  sale  shall  be  made,  authorising  the  executor,  or 
administrator."  2.  Amended  by  Stats.  1898,  p.  218.  8.  Amendment  by  SUta. 
1901,  p.  220;  unconstitutional:   See  note,  S  5,  ante. 

Citations.  Cal.  57/428;  84/446;  125/897;  182/48;  142/379;  144/127.  Prob. 
Act:  Cal.  (§162)   20/124;  86/690. 

Order  need  not  recite  facts:  Post,  i  1704. 

What  the  order  of  sale  must  contain.  May  be  at  public  or  private  sale. 
§  1644.  The  order  of  sale  must  describe  the  lands  to  be  sold  and  the 
terms  of  sale,  which  may  be  for  cash,  or  on  a  credit  not  exceeding  one 
year,  payable  in  gross  or  in  installments,  and  in  such  kind  of  money,  with 
interest,  as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall  judge  most 
beneficial  to  the  estate,  unless  the  court  otherwise  specially  directs.  If 
it  appears  that  any  part  of  such  real  estate  has  been  devised  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies,  the  court 
must  order  the  remainder  to  be  sold  before  that  so  devised.  Every  such 
sale  must  be  ordered  to  be  made  at  public  auction,  unless,  in  the  opinion 
of  the  court,  it  would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale;  the  court  may,  if  the  same  is  asked  for 
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in  the  petition,  order  or  direct  such  real  estate  or  any  part  thereof  to 
be  sold  at  either  public  or  private  sale,  as  the  executor  or  administrate  r 
shall  judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  ad- 
ministrator neglects  or  refuses  to  make  a  sale  under  the  order  and  as 
directed  therein,  he  may  be  compelled  to  sell,  by  order  of  the  court,  made 
on  motion,  after  due  notice,  by  any  party  interested. 

LegiiUtlon  «  1544.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  163,  as  amended  by  Stats.  1861,  p.  6^2,  which  read:  "The  order  of  sale  shall 
specify  the  lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a  credit,  not  exceeding  one  year,  payable  in  gross,  or  installments,  with  inter- 
est,  as  the  court  may  direct.  The  tract,  or  tracts,  of  land,  may  be  sold  in  one 
parcel,  or  in  snbdiyisions,  as  the  executor,  or  administrator,  shall  judge  most 
beneficial  to  said  estate,  unless  the  court  shall  otherwise  specially  direct.  If  it 
appears  that  any  part  of  such  real  estate  has  been  devised,  and  not  charged  in 
mch  devise  with  the  payment  of  debts  or  legacies,  the  court  shall  order  that 
part  descended  to  heirs  to  be  sold  before  that  so  devised.  Every  such  sale  shall 
be  ordered  to  be  made  at  public  auction,  unless  in  the  opinion  of  the  court  it 
would  benefit  the  said  estate  to  sell  the  whole,  or  some  part  of  such  real  estate, 
•t  private  sale,  or  in  which  case  the  court,  if  the  same  is  asked  for  in  the  peti- 
tion, may  order  or  direct  such  real  estate,  ot  any  part  thereof,  to  be  sold  at 
either  public,  or  private,  sale,  aa  the  executor,  or  administrator,  shall  judge  to 
be  most  beneficial  for  said  estate.  If  the  executor,  or  administrator,  shall  neglect, 
or  refuse,  to  make  a  sale,  under  the  order  of  sale,  he  may  be  compelled  to  proceed 
to  sell,  by  order  of  the  court,  made  on  motion,  after  due  notice,  by  any  party 
interested."  9.  Amendment  by  Stats.  1901,  p.  221;  unconstitutional:  See  note, 
I  6.  ante. 

Citatloni.  Oal.  56/209;  57/459;  66/132;  75/260;  120/425;  125/397;  127/ 
t77.     Prob.  Act:   Cal.  (8  168)   20/124;   81/606,   616,   618. 

Ctonients  of  order:  Post,  S  1704. 

Interested  penoiui  may  apply  for  order  of  sale.    Form  of  petition. 

§1546.  If  the  executor  or  administrator  neglects  or  refuses  to  apply 
for  an  order  of  sale  when  it  is  necessary,  or  when  it  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate,  and  those  interested  therein,  that 
the  real  estate,  or  some  portion  thereof,  be  sold,  any  person  interested 
may  malce  application  therefor  in  the  same  manner  as  the  executor  or 
administrator,  and  notice  thereof  must  be  given  to  the  executor  or  admin- 
istrator before  the  hearing.  The  petition  of  such  applicant  must  contain 
as  many  of  the  matters  set  forth  in  section  one  thousand  five  hundred 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of  sale  must  fix  the 
period  of  time  within  which  the  executor  or  administrator  must  make 
the  sale. 

Legislation  §1546.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
f  164,  as  amended  by  Stats.  1861,  p.  642,  which  read:  "If  the  executor,  or 
administrator,  neglect  to  apply  for  an  order  of  sale  whenever  it  be  necessary, 
any  person  interested  in  the  estate  may  make  application  therefor  in  the  same 
manner  as  the  executor,  or  administrator,  and  notice  thereof  shall  be  given  to  the 
executor,  or  administrator,  before  the  hearing.  The  petition  of  such  applicant 
shall  contain  as  many  of  the  matters  set  forth  in  section  one  hundred  and  fifty- 
five  of  this  act  as  he  can  ascertain,  and  the  decree  of  sale  shall  fix  the  period  of 
time  within  which  the  executor,  or  administrator,  shall  make  the  sale."  When 
enacted  in  1872,  §  1545  read  as  at  present,  except  for  the  amendments  of  1893. 
2.  Amended  by  Stats.  1898,  p.  214,  inserting  (1)  "or  refuses'*  after  "neglects"; 


§  1546  CODE  OF   CIVIL  PROCEDURE.  632 

(2)  "or  when  It  it  for  the  Bdyantage,  benefit,  and  best  interests  of  the  estate, 
and  those  interested  therein,   that  the  real  estate,   or  some  portion  thereof,  b« 
sold"  after  "necessary";   and  (8)   "interested"  after  "person/* 
CltaUona.     Cal.  87/482.     Prob.  Act:  Cal.  (8  164)   55/582. 

§  1546.     [To  deliver  copy  of  order  to  executor.    Bepealed.] 

LeglslaUon  9  1646.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
S  1G5.  as  amended  by  Stats.  1861,  p.  643.  2.  Bepealed  by  Code  Amdts.  1873-74, 
p.  871. 

Kotice  of  sale. 

§  1547.  When  a  sale  is  ordered,  and  is  to  be  made  at  public  auction, 
notice  of  the  time  and  place  of  sale  must  be  posted  in  three  of  the  most 
public  places  in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  three  weeks  successively 
next  before  the  sale.  The  lands  and  tenements  to  be  sold  must  be  de- 
scribed with  common  certainty  in  the  notice. 

Legislation  1 1647.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  166,  as  amended  by  Stats.  1865-66,  p.  766,  which  read:  "When  a  sale  Is 
ordered,  and  is  to  be  made  at  public  auction,  notice  of  the  time  and  place  of 
holding  the  same  shall  be  posted  up  in  three  of  the  most  pnblie  places  in  the 
county  in  which  the  land  is  situated,  and  shall  be  published  in  a  newspaper,  if 
there  be  one  printed  in  the  same  county,  and  if  there  be  none,  then  in  such  paper 
as  the  court  may  direct,  for  three  weeks  successively  next  before  such  sale,  in 
which  notice  the  lands  and  tenements  to  be  sold  shall  be  described  with  oommoa 
eertainty." 

OlUUons.     Cal.  78/558;  84/446;  149/170. 

Time  and  place. 

§  1548.  Sales  at  public  auction  must  be  made  in  the  county  where  the 
land  is  situated;  but  when  the  land  is  situated  in  two  or  more  counties, 
it  may  be  sold  in  either.  The  sale  must  be  made  between  the  hours  of 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day, 
and  must  be  made  on  the  day  named  in  the  notice  of  sale,  unless  the 
same  is  postponed. 

Legislation  616^8.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  167,  as  amended  by  Stats.  1865-66,  p.  766,  which  read:  "Such  sale  at  public 
auction  shall  be  made  in  the  county  where  the  land  is  situated,  but  when  the 
tract  of  land  is  situated  in  two  or  more  counties,  it  may  be  sold  in  either  of  said 
counties.  The  sale  shall  be  made  between  the  hours  of  nine  o'clock  in  the  morn- 
ing and  the  setting  of  the  sun  on  the  same  day,  and  shall  be  made  on  the  day 
named  in  the  notice  of  sale,  uulesa  the  sale  shall  be  adjourned  aa  proTided  by 
law." 

Foitponement  of  sale:  Post,  fiS  1557,  1558. 

Private  sale  of  real  estate,  how  made,  and  notice.    Bids,  when  and  bow 

received. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be  made  at  private 
sale,  notice  of  the  same  must  be  posted  up  in  three  of  the  most  public 
places  in  the  county  in  which  the  land  is  situated,  and  published  in  a 
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newspaper,  if  there  be  one  printed  in  the  same  county,  if  none,  then  in 
such  paper  as  the  court  or  a  judge  thereof  may  direct,  for  two  weeks  suc- 
cessively next  before  the  day  on  or  after  which  the  sale  is  to  be  made, 
in  which  the  lands  and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty.  The  notice  must  state  a  day  on  or  after  which*  the  sale 
will  be  made,  and  a  place  where  offers  or  bids  will  be  received.  The  day 
last  referred  to  must  be  at  least  fifteen  days  from  the  first  publication 
of  notice;  and  the  sale  must  not  be  made  before  that  day,  but  must  be 
made  within  six  months  thereafter.  The  bids  or  offers  must  be  in  writ- 
ing and  may  be  left  at  the  place  designated  in  the  notice,  or  delivered  to 
the  executor  or  administrator  personally,  or  may  be  filed  in  the  office  of 
the  clerk  of  tie  court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the  making  of 
the  sale.  If  it  be  shown  that  it  will  be  for  the  best  interest  of  the  estate 
the  court  or  judge  may,  by  an  order,  shorten  the  time  of  notice,  which 
shall  not,  however,  be  less  than  one  week,  and  may  provide  that  the  sale 
may  be  made  on  or  after  a  day  less  than  fifteen  but  not  less  than  eight 
days  from  the  first  publication  of  the  notice,  in  which  case  the  notice  of 
sale  and  the  sale  may  be  made  to  correspond  with  such  order. 

Legislation  1 1649.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
I  167,  aa  amended  hj  Stata.  1865-66,  p.  766.  See  Legislation  5  1548,  ante. 
When  enacted  in  1872,  |  1549  read  as  at  present,  except  for  the  amendments  of 
1880.  2.  Amended  by  Code  Amdts.  1880,  p.  95,  (1)  in  first  sentence,  inserting 
"or  a  Jndge  thereof"  after  "conrt";  (2)  in  sentence  beginning  "The  bids,"  omit- 
ting "probate"  before  "court";  and  (8)  in  final  sentence,  changing  "is"  to  "be" 
after  "If  it." 

Oitationa.     Cal.  76/260;   84/446;   112/666;   121/624,   528;    149/170. 

Ninety  per  cent  of  appraised  value  must  be  offered. 

§1550.  No  sale  of  real  estate  at  private  sale  shall  be  confirmed  by 
the  court,  unless  the  sum  offered  is  at  least  ninety  per  cent  of  the  ap- 
praised value  thereof,  nor  unleqs  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not  been  so  ap- 
praised, or  if  the  court  is  satisfied  that  the  appraisement  is  too  high  or 
too  low,  appraisers  must  be  appointed,  and  they  must  make  an  appraise- 
ment thereof  in  the  same  manner  as  in  case  of  an  original  appraisement 
of  an  estate.  This  may  be  done  at  any  time  before  the  sale  or  the  con- 
firmation thereof. 

Legislation  §1650.     Enacted  March    11,    1872;  based  on  Probate  Act   1851. 
I  167,  as  amended  by  Stats.  1865-66,  p.  766.     See  Legislation  {  1548,  ante. 
CiUttons.     Cal.  88/357,  858. 

Purchase-money  on  sale  on  credit,  how  secured. 

§  1561.  The  executor  or  administrator  must,  when  the  sale  is  made 
upon  a  credit,  take  the  notes  of  the  purchaser  for  the  purchase-money, 
with  a  mortgage  on  the  property  to  secure  their  payment. 

Legislation  fi  1661.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  168.  (1)  substituting  "must"  for  "shall,"  and  (2)  omitting  "nota  or"  before 
"notea." 
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Seturn  of  execution.    Notice  of  hearing  of  return.    May  vacate  sale. 

Kew  sale  may  be  of dered. 

§  1652.  The  executor  or  administratory  after  making  any  sale  of  real 
estate,  must  make  a  return  of  his  proceedings  to  the  court ,  which  must 
be  filed  in  the  office  of  the  clerk  at  any  time  subsequent  to  the  sale.  A 
hearing  upon  the  return  of  the  proceedings  may  be  asked  for  in  the  re- 
turn or  by  petition  subsequently,  and  thereupon  the  clerk  must  fix  the 
day  for  the  hearing,  of  which  notice  of  at  least  ten  days  must  be  given 
by  the  clerk,  by  notices  posted  in  three  public  places  in  the  county,  or 
by  publication  in  a  newspaper,  and  must  briefly  indicate  the  land  sold, 
the  sum  for  which  it  was  sold,  and  must  refer  to  the  return  for  further 
particulars.  Upon  the  hearing,  the  court  must  examine  the  return  and 
witnesses  in  relation  to  the  same,  and  if  the  proceedings  were  unfair,  or 
the  sum  bid  disproportionate  to  the  value,  and  if  it  appears  that  a  sum 
exceeding  such  bid  at  least  ten  per  cent  exclusive  of  a  new  sale  may  be 
obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of 
which  notice  must  be  given,  and  the  sale  in  all  respects  conducted  as  if 
no  previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent  more  in 
amount  than  that  named  in  the  return  be  made  to  the  court,  in  writing, 
by  a  responsible  person,  it  is  in  the  discretion  of  the  court  to  accept  such 
oher  and  confirm  the  sale  to  such  person,  or  to  order  a  new  sale. 

Leglslstlon  8  1562.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  169,  as  amended  by  Stata.  1868-64,  p.  870,  which  read:  *'The  executor  or 
administrator  making  any  sale  of  any  real  eatate  shall  make  a  retnrn  of  his 
proceedings  to  the  probate  court,  and  the  same  shall  be  filed  in  the  oiHee  of  the 
clerk;  and  snch  return  may  be  so  made  and  filed  at  any  time  subsequent  to  the 
sale,  either  in  term  or  Tacation.  If  the  sale  be  made  at  public  auction,  and  the 
return  be  made  to  the  court  and  filed  in  the  office  of  the  clerk  on  or  before  the 
first  day  of  the  next  term  thereafter,  no  notice  shall  be  required  upon  such  re- 
turn, or  of  the  hearing  thereon,  but  such  hearing  may  be  had  upon  said  first 
day  of  the  term,  or  any  subsequent  day  to  which  the  same  may  be  continued. 
If  the  sale  be  not  made  at  public  auction,  or  if  made  at  public  auction  a  hearing 
upon  the  return  of  proceedings  be  asked  for  in  the  return  upon  a  day  before  the 
first  day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the  first  day 
ef  the  next  term  after  such  sale,  the  court  or  judge  ahall  fix  a  day  for  the  hear- 
ing, of  which  notice  of  at  least  ten  days  shall  be  given.  The  notice  shall  be 
given  by  the  clerk,  by  notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge  shall  direct,  and  shall 
briefly  indicate  the  land  sold,  and  the  sum  for  which  it  was  sold,  and  shall  refer 
to  the  return  for  further  particulars.  Upon  the  said  first  [day]  of  the  term, 
or  upon  the  day  fixed  for  the  hearing  upon  any  such  return,  or  upon  the  day 
to  which  the  hearing  may  be  continued,  the  court  shall  examine  the  return,  and 
may  examine  witnesses  in  relation  to  the  aame,  and  if  the  court  shall  be  of  the 
opinion  that  the  proceedings  were  unfair,  or  that  the  sum  bid  is  disproportionate 
to  the  ralue,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent  exclusWe 
of  the  expenses  of  a  new  sale  may  be  obtained,  he  shall  vacate  said  sale  and 
direct  another  to  be  had,  of  which  notice  shall  be  given,  and  the  sale  shall  be  in 
all  respects  conducted  as  if  no  previous  sale  had  taken  place;  provided,  that  if 
an  offer  greater  by  ten  per  cent,  or  more  than  that  named  in  the  return,  be  made 
to  the  court  in  writing  by  a  responsible  person,  it  shall  be  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  such  person,  or  to  order  a 
new  sale.'*  When  enacted  in  1872,  S  1552  contained  three  sentences  preceding 
that  beginning  "Upon  the  hearing,"  which  read:   "The  executor  or  admiaistr»tor. 
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after  makinf  any  sale  of  real  estate,  must  make  a  return  of  his  proeeedlncs  to  the 
proliate  eourt,  whidl  must  be  filed  in  the  office  of  the  clerk,  at  any  time  subsequent 
to  the  sale,  either  in  term  or  Taoation.  If  the  sale  is  made  at  public  auction,  and 
the  return  is  made  and  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  such  return  or  of  the  hearing  thereof,  but  the  hearing  may 
be  had  upon  the  first  day  of  the  term,  or  any  subsequent  day  to  which  the  same 
may  be  postponed.  If  the  sale  be  not  made  at  public  auction,  or  if  made  at  pub- 
lie  auction  a  hearing  upon  the  return  of  proceedings  be  asked  for  in  the  return,  or 
is  brought  6a  fbr  a  hearing  upon  a  day  before  the  first  day  of  the  next  term  there- 
after, or  upon  any  other  day  than  the  first  day  of  the  next  term  after  such  sale,  the 
eourt  or  judge  must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least  ten  days 
must  be  giren  by  the  clerk,  by  notices  posted  in  three  public  places  in  the  eounty, 
or  by  publication  in  a  newspaper,  or  both,  as  the  court  or  judge  shall  direct,  and 
must  briefiy  indicate  the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer 
to  the  return  for  further  particulars";  thereafter  the  section  differed  from  the 
amendment  of  1891,  in  that  in  the  sentence  beginning,  "Upon  the  hearing,"  (1) 
the  word  "appears"  was  printed  "appear,"  (2)  the  words  "the  expenses  of  were 
used  before  "a  new  sale,"  (8)  a  semicolon  was  used  after  "place,"  preceding  the 
present  final  sentence,  (4)  the  word  "of*  was  not  used  before  "ten  per  cent." 
2.  Amended  by  Stats.  1880,  p.  06,  and  differed  from  the  amendment  of  1601,  in 
that  it  had,  (1)  in  sentence  beginning  "A  hearing,"  (a)  "oourt  or  Judge"  instead 
of  "clerk,"  before  "must  fix,"  and  (b)  the  words  "or  both,  as  the  court  or  judge 
shall  direct"  after  '*newspaper" ;  (2)  in  sentence  beginning  "Upon  the  hearing," 
(a)  "appear"  instead  of  "appears,"  and  (b)  the  words  "the  expenses  of  after 
"exelasiTe  of."  8.  Amended  by  Stats.  1801,  p.  427.  4.  Amendment  by  Stats. 
1001,  p.  221;  unconstitutional:  See  note,  §  5,  ante. 

CiUtlons.  Cal.  49/495,  406;  60/00;  116/205.  206;  116/400;  126/488;  127/ 
644;  188/107;  142/167.  App.  8/144.  Prob.  Act:  CaL  (i  160)  20/126;  48/ 
885. 

Sales  under  will:  Poat,  1 1661. 

Notiea  of  petitioA  for  oonflrmatioii  of  lala,  description  of  property  by  refer- 
•nea  in:  Post,  §1712. 

May  file  objectioiui,  when  and  wha 

§1663.  When  return  of  the  sale  ii  made  and  filed  any  person  inter- 
ested in  the  estate  may  file  written  objections  to  the  confirmation  thereof, 
and  may  be  heard  thereon,  when  the  return  is  heard  by  the  court  or 
judge,  and  may  produce  witnesses  in  support  of  his  objections. 

Legislation  §1663.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  170,  as  amended  by  Stats.  1861,  p.  644,  which  read:  "When  the  return  of  the 
sale  is  made  and  filed,  any  person  interested  in  the  estate  may  file  written  objec- 
tions to  the  confirmation  of  the  sale,  and  may  be  heard  on  said  first  day  of  the 
term  subsequent  to  the  sale,  or  any  subsequent  day  to  which  the  matter  may  be 
eontinned,  or  upon  any  day  that  may  be  fixed  by  the  order  of  the  court,  or  Judge, 
and  may  produce  witnesess  in  support  of  his  objections." 

Citations.     Cal.  08/605.     Prob.  Act:  Oal.  (1 170)  0/128. 

When  order  of  coniirmation  is  to  be  made,  and  when  not 

§1664.  If  it  appears  to  the  court  that  the  sale  was  legally  made  and 
fairly  conducted,  and  that  the  sum  bid  was  not  disproportionate  to  the 
value  of  the  property  sold,  and  that  a  greater  sum,  as  above  specified, 
cannot  be  obtained,  or  if  the  increased  bid  mentioned  in  section  fifteen 
hundred  and  fifty-two  be  made  and  accepted  by  the  court,  the  court  must 
make  an  order  confirming  the  sale,  and  direcijing  conveyances  to  be  exe- 
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cuted.  The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
cop7  of  the  order  confirming  it  and  directing  conveyances  to  be  executed 
must  be  recorded  in  the  office  of  the  recorder  of  the  county  within  which 
the  land  sold  is  situated.  If,  after  the  confirmation,  the  purchaser  ne- 
glects or  refuses  to  comply  with  the  terms  of  sale,  the  court  may,  on 
motion  of  the  executor  or  administrator,  and  after  notice  to  the  pur- 
chaser, order  a  resale  to  be  made  of  the  property.  If  the  amount  realized 
on  such  resale  does  not  cover  the  bid  and  the  expenses  of  the  previous 
sale,  such  purchaser  is  liable  for  the  deficiency  to  the  estate. 

Leglilatlon  g  1664.  Enacted  March  11,  1872;  based  on  Probate  Act  1651. 
I  171,  as  amended  by  Stats.  1861,  p.  644,  which  read:  "If  it  appear  to  the 
court  that  the  sale  was  legally  made  and  fairly  conducted,  and  that  the  sum  bid 
was  not  disproportionate  to  the  value  of  the  property  sold,  or  if  disproportionate, 
that  a  greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  advance  bid 
mentioned  in  section  one  hundred  and  sixty-nine  of  this  act,  be  made  and  ac- 
cepted by  the  court,  the  court  shall  make  an  order  confirming  the  sale,  and  direct- 
ing conveyances  to  be  executed;  and  such  sale,  from  that  time,  shall  be  eonflrmed 
and  valid,  and  a  certified  copy  of  the  order  authorising  the  sale,  and  of  the 
order  confirming  the  same,  and  directing  conveyances  to  be  executed,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  within  which  the  land  sold  is 
situated;  provided,  that  if,  after  such  confirmation,  the  purchaser  shall  neglect, 
or  refuse  to  comply  with  the  terms  of  sale,  the  court  may,  on  motion  of  the 
executor,  or  administrator,  and  after  notice  to  the  purchaser,  order  a  new  sale  of 
the  property  sold  to  such  purchaser.  If  the  amount  realized  on  such  resale  do 
not  cover  the  bid  and  the  expenses  of  the  previous  sale,  such  purchaser  shall  be 
liable  for  the  deficiency." 

Citations.  Cal.  98/613;  102/575;  11*5/206;  125/433.  App.  5/686.  Pzob. 
Act:  Cal.  (5  171)  9/128,  197;   19/410;  20/125;  49/85. 

Proof  of  notice  before  sale,  and  recital  in:  Post,  8  1656. 

Becordlng  certified  copy:  Post,  S  1719. 

Conyeyances. 

§1655.  Conveyances  must  thereupon  be  executed  to  the  purchaser  by 
the  executor  or  administrator,  and  they  must  refer  to  the  orders  of  the 
court  authorizing  and  confirming  the  sale  of  the  property  of  the  estate, 
and  directing  conveyances  thereof  to  be  executed,  and  to  the  record  of 
the  order  of  confirmation  in  the  office  of  the  county  recorder,  either  by 
the  date  of  such  recording,  or  by  the  date,  volume,  and  page  of  the  rec- 
ord, and  such  reference  shall  have  the  same  effect  as  if  the  orders  were 
at  large  inserted  in  the  conveyance.  Conveyances  so  made  convey  all  the 
right,  title,  interest,  and  estate  of  the  decedent,  in  the  premises,  at  the 
time  of  his  death;  if  prior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title,  or  interest  in  the  premises,  other 
than  or  in  addition  to  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title,  or  interest  also  passes  by  such  conveyances. 

Legislation  8  1566.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  172,  as  amended  by  Stats.  1861,  p.  644,  which  read:  "Such  conveyances  shall 
thereupon  be  executed  to  the  purchaser,  by  the  executor,  or  administrator;  they 
shall  refer  to  the  orders  of  the  probate  court  authorizing  and  confirming  the  sale 
of  the  property  of  the  testator,  or  intestate,  and  directing  conveyances  thereof 
to  be  executed,  and  to  the  record  of  such  orders  in  the  office  of  the  county  re- 
corder, either  by  the  date  A  such  recording,  or  by  the  date  and  volume  and  page 
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of  such  record,  and  such  reference  eball  b«Te  the  lame  effect  as  if  the  said  orders 
were  at  large  inserted  in  the  conveyance.  The  conveyances  so  made  shall  be 
deemed  to  convey  all  the  right,  title,  interest,  and  estate,  of  the  testator,  or 
intestate,  in  the  premises,  at  the  time  of  his  death.  When,  however,  by  operation 
of  law,  or  otherwise,  the  estate  shall  have  acquired  any  right,  title,  or  interest,  in 
the  premises,  other  than,  or  in  addition  to,  that  of  the  testator,  or  intestate,  at 
the  time  of  his  death,  such  right,  title,  or  interest,  shall  also  be  passed  by  snch 
conveyances."  When  enacted  in  1872,  S  1555  read  as  at  present,  except  for  the 
amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  96,  omitting  "pro- 
bate"  before  "court." 

Cltotioiis.  Cal.  67/459;  144/668,  669.  Prob.  Act:  Cal.  ((172)  9/128;  19/ 
410. 

Order  of  conflrmation,  what  to  state. 

§  1556.  Before  any  order  is  entered  conflrming  the  sale,  it  must  be 
proved  to  the  satisfaction  of  the  court  that  notice  was  given  of  the  sale 
as  prescribed,  and  the  order  of  confirmation  must  show  that  such  proof 
was  made. 

Legislation  §1666.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  173,  (1)  changing  "shall"  to  "must"  before  "be  proved,"  (2)  omitting  "herein" 
before  "prescribed,"  and  (8)  changing  "shall  state"  to  "moat  show." 

Notice  of  lato.     OenenOly:  Ante,  SS  1647,  1549. 

Sale  may  be  postponed. 

§  1557.  If  at  the  time  appointed  for  the  sale,  the  executor  or  adminia- 
trator  deems  it  for  the  interest  of  all  persons  concerned  therein  that  the 
same  be  postponed,  he  may  postpone  it  from  time  to  time,  not  exceeding 
in  all  three  months. 

Legislation  §1667.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  174,  substituting  (1)  "sale"  for  "same"  in  the  first  line,  (2)  "deems"  for  "shall 
deem,"  (3)  "same"  for  "sale  shall,"  and  (4)  "postpone  it"  for  "adjourn  the  same." 

Notice  of  postponement. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must  be  given,  bj 
a  public  declaration,  at  the  time  and  place  first  appointed  for  the  sale, 
and  if  the  postponement  be  for  more  than  one  day,  further  notice  must 
be  given,  by  posting  notices  in  three  or  more  public  places  in  the  county 
where  the  land  is  situated,  or  publishing  the  same,  or  both,  as  the  time 
and  circumstances  will  admit. 

Legislation  81668.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  175,  as  amended  by  Stats.  1861,  p.  644,  (1)  snbstituting  "a  postponement" 
for  "the  adjournment"  after  "In  case  of."  (2)  "postponement"  for  "adjournment" 
after  "and  if  the,"  and  (8)  "must"  for  "shall"  in  both  instances. 

PubUshlng  notice:  Post,  fi  1705. 

Payment  of  commissions  upon  sales  of  real  property  under  order  of 

court. 

§1559.  In  any  order  of  sale  of  real  estate  or  subsequent  to  making 
any  such  order  the  court  may  authorize  any  executor  or  administrator 
to  enter  into  a  contract  with  any  bona  fide  real  estate  agent  to  secure 
a  purchaser  providing  for  the  payment  by  the  estate  to  said  agent  of  a 
eommission,  the  amount  of  which  shall  be  specified,  payable  out  of  the 
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proceeds  of  any  such  sale.  If  a  Bale  to  a  purchaser  obtained  by  such 
agent  is  returned  to  the  court  for  confirmation  and  said  sale  be  con- 
firmed to  such  purchaser,  such  contract  shall  be  binding  and  valid  as 
against  the  estate. 

By  the'  execution  of  any  such  contract  no  personal  liability  shall  at- 
tach to  the  executor  or  administrator,  and  no  liability  of  any  kind  shall 
be  incurred  by  the  estate  Unless  an  actual  sale  is  made  and  confirmed 
and  unless  such  contract  be  by  the  court  first  authorized. 

LegiilAtlon.  •  1660.  Added  by  Btatt.  1009,  p.  251.  The  original  code  |  1550 
related  to  tales  of  real  estate  to  pay  legacies,  was  based  on  Probata  Act  1S51, 
i  176,  and  was  repealed  by  Code  Amdts.  1878-74,  p.  871, 

Oltattons.     Prob.  Act:  Oal.  (S  176)  81/606.  616. 

Where  payment  of  debts,  etc.,  proyided  for  by  wllL 

§  1560.  If  the  testator  makes  provision  by  his  will,  or  designates  the 
estate  to  be  appropriated  for  the  payment  of  his  debts,  the  expenses  of 
administration,  or  family  expenses,  they  must  be  paid  according  to  such 
provision  or  designation,  out  of  the  estate  thus  appropriated,  so  far  as 
the  same  is  sufficient. 

Legislation  §1660.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
I  177,  which  read:  "If  the  testator  shall  make  provision  bj  his  will,  or  designate 
the  estate  to  be  appropriated  for  the  payment  of  his  debts,  the  expenses  of  admin- 
istration or  family  expenses,  they  shall  be  paid  according  to  the  proTisions  of  the 
will  and  out  of  the  estate  thus  appropriated,  so  far  as  the  same  may  be  sufficient." 

CiUtions.  Oal.  5r/460;  120/02;  145/510,  511.  Prob.  Act:  OaL  (t  177)  81/ 
616,  617. 

InsnUlcient  provliion  in  wllL     Effect  of:  Post,  |  1562. 

Payment  of  debts  and  expenses.     Generally:  Ante,  1 1516. 

Order  of  appropriation:  Cir.  Code,  |  1350. 

Sale  witbont  order. 

§  1661.  When  property  is  directed  by  the  will  to  be  sold,  or  authority 
is  given  in  the  will  to  sell  property,  the  executor  may  sell  any  property 
of  the  estate  without  order  of  the  court,  and  at  either  public  or  private 
sale,  and  with  or  without  notice,  as  the  executor  may  determine;  but  the 
executor  must  make  return  of  such  sales  as  in  other  cases;  and  if  direc- 
tions are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particular 
property  to  be  sold,  such  directions  must  be  observed.  In  either  ease  no 
title  passes  unless  the  sale  be  confirmed  by  the  court. 

Legislation  §1661.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  178,  as  amended  by  Stats.  1861,  p.  645,  which  read:  "When  such  provision 
has  been  made,  or  any  property  directed  by  the  will  to  be  sold,  whether  for  pay- 
ment of  debts,  or  expenses,  or  for  any  other  purpose,  the  executor,  or  adminis- 
trator, with  the  will  annexed,  may  proceed  to  sell,  without  the  order  of  the  pro- 
bate court,  but  he  shall  be  bound,  as  an  administrator,  to  giro  notice  of  the  sale, 
and  to  return  accounts  theqeof  to  the  court,  and  to  proceed  in  making  the  sale 
in  all  respects  as  if  it  were  made  under  the  order  of  the  court,  unless  there  are 
special  directions  given  in  the  will,  in  which  ease  he  shall  be  governed  by  suoh 
directions;  but  in  all  cases,  no  sale  shall  be  valid  unless  confirmed  by  the  eonrt. 
under  the  rules  prescribed  in  cases  of  sales  of  real  estate  by  an  administrator; 
and  before  granting  such  confirmation,  the  court  may  require  security,  as  in  cases 
of  sales  of  land   by  an  administrator."     When   enacted  in   1872,  %  1561   read: 


639  SALES  AND  CONVEYANCES.  §  1564 

"When  saeh  inroTition  baa  been  made,  or  any  property  directed  by  the  will  to  be 
aold,  the  executor  or  administrator  with  the  will  annexed,  may  sell,  without  the 
order  of  the  probate  court,  bat  he  must  give  notice  of  the  sale,  return  accounts 
(hereof  to  the  court,  and  make  the  sale  in  all  respects  as  under  order  of  the 
eourt,  unless  there  are  special  directions  in  the  will,  in  which  case  he  must  be 
governed  thereby."  2.  Amended  by  Code  Amdts.  1873-74,  p.  871,  and  differed 
from  the  amendment  of  1880,  in  that  it  had  (1)  in  first  sentence,  (a)  the  word 
"the"  before  "order,"  and  (b)  "probate"  before  "court";  (2)  in  final  sentence, 
"is"  instead  of  "be"  before  "confirmed."  8.  Amended  by  Code  Amdts.  1880,  p. 
90. 

Oltationa.  Cal.  49/495;  60/99;  57/459;  88/587;  92/186;  107/598,  695; 
114/660;  116/407,  408;  120/92;  125/482;  189/664;  144/126;  149/218.  App. 
7/467.     Prob.  Act:  Cal.  (8  178)  81/606;  82/441;  49/84,  85,  86,  495. 

Bncceialon  by  omitted  child  does  not  affect  Talidity  of  aato  under  will:  See  Civ. 
Code.  88  1806,  1807. 

Where  proyision  by  will  insnfllcient. 

§1662.  If  the  provision  made  by  the  will,  or  the  estate  appropriated 
therefor,  is  insufficient  to  pay  the  debts,  expenses  of  administration,  and 
family  expenses,  that  portion  of  the  estate  not  devised  or  disposed  of  by 
the  will,  it  any,  must  be  appropriated  and  disposed  of  for  that  purpose, 
according  to  the  provisions  of  this  chapter. 

Leglalation  61662.  Enacted  March  11,  1872;  based  on  Probate  Act  1861, 
8  179,  which  read:  "If  the  provision  made  by  the  will,  or  the  estate  appropriated 
be  not  sufficient  to  pay  the  debts  and  expenses  of  administration  and  family  ex- 
penses, such  part  of  the  estate  as  shall  not  have  been  disposed  of  by  the  will,  if 
any,  shall  be  appropriated  for  that  purpose  according  to  the  provisions  of  this 
•ct" 

Cltottons.     Cal.  120/92;  145/509,  610,  611.     Prob.  Act:  Cal.  (8  179)  81/607. 

Estate  subject  to  debts,  etc. 

§  1663.  The  estate,  real  and  personal,  given  by  will  to  legatees  or 
devisees,  is  liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  several  devises  or 
legacies,  but  specific  devises  or  legacies  are  exempt  from  such  liability 
if  it  appears  to  the  court  necessary  to  carry  into  effect  the  intention  of 
the  testator,  and  there  is  other  sufficient  estate. 

Legislation  §  166S.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  180,  which  read:  '*The  estate,  real  and  personal,  given  by  will  to  any  legatees 
or  devisees,  shall  be  held  liable  to  the  payment  of  debts,  expenses  of  administra- 
tion, and  family  expenses,  in  proportion  to  the  value  or  amount  of  the  several  de> 
vises  or  legacies,  except  that  specific  devises  or  legacies  may  be  exempted,  if  it 
shall  appear  to  the  court  necessary  to  carry  into  effect  the  intention  of  the  testa- 
tor, if  there  shall  be  other  sufficient  estate." 

Citations.  Cal.  127/277;  181/119;  142/456.  Prob.  Act:  Cal.  (8  180)  81/ 
607,   609,  616,  619;   88/667;  48/198. 

Seal  and  personal  property  alike  chargeable:  Ante,  8  1516.  See  also  Civ.  Code, 
i 1859. 

Contribution  among  legatees. 

§1664.  When  an  estate  given  by  will  has  been  sold  for  the  payment 
of  debts  or  expenses,  all  the  devisees  and  legatees  must  contribute  accord- 
ing to  their  respective  interests  to  the  devisee  or  legatee  whose  devise 
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or  legacy  has  been  taken  therefor,  and  the  court,  when  distribution  la 
made,  must,  by  decree  for  that  purpose,  settle  the  amount  of  the  several 
liabilities,  and  decree  the  amount  each  person  shall  contribute,  and  re- 
serve the  same  from  their  distributive  shares,  respectively,  for  the  pur- 
pose of  paying  such  contribution. 

LeglBUtton  §1664.  1.  Enftcted  Msrch  11,  1872;  based  on  Prob«t«  Aet  1851. 
I  181,  which  read:  "When  the  estate  given  by  any  will  has  been  sold  for  the  pay- 
ment of  debts  and  es^penses,  all  the  devisees  and  legatees  shall  be  liable  to  eon- 
tribute  according  to  their  respective  interests,  to  any  devisee  or  legatee  from  whom 
the  estate  devised  to  him  may  have  been  taken  for  the  payment  of  debts  or  ex- 
penses, and  the  probate  court  when  distributiofi  is  made,  shall,  by  decree  for  that 
purpose,  settle  the  amount  of  the  several  liabilities,  and  decree  how  much,  each 
person  shall  contribute."  When  enacted  in  1872,  }  1564  read  as  at  present,  ex- 
cept for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  97,  omit- 
ting "probate"  before  "court." 

OiUtions.  Cal.  142/456.  Prob.  Aet:  OaL  (i  181)  81/607.  609.  616;  33/667; 
48/192. 

Contract  for  pnrcliase  of  lands  may  be  sold,  bow. 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a 
contract  for  the  purchase  of  lands,  his  interest  in  such  land  and  under 
such  contracts  may  be  sold  on  the  application  of  his  executor  or  adminis- 
trator, in  the  same  manner  as  if  he  had  died  seised  of  such  land,  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are  prescribed  in 
this  chapter  for  the  sale  of  lands  of  which  he  died  seised,  except  as  here-, 
inafter  provided. 

Legiilation  f  1565.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
1 182,  substituting  (1)  "decedent"  for  "deceased  person,"  and  (2)  "for  the  sale 
of"  for  "in  respect  to."  j 

Conditions  of  sale.  f 

§  1566.  The  sale  must  be  made  subject  to  all  payments  that  may  there- 
after become  due  on  such  contracts,  and  if  there  are  any  such,  the  sale 
must  not  be  confirmed  by  the  court  until  the  purchasers  execute  a  bond 
to  the  executor  or  administrator  for  the  benefit  and  indemnity  of  himself 
and  of  the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands 
so  contracted  for,  in  double  the  whole  amount  of  payments  thereafter  to 
become  due  on  such  contract,  with  such  sureties  as  the  court  or  judge 
shall  approve. 

Legislation  81566.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
S  183,  which  read:  "Such  sale  shall  be  made  subject  to  all  payments  that  may 
thereafter  become  due  on  such  contracts,  and  if  there  be  any  such  payments  there- 
after to  become  due,  such  sale  shall  not  be  confirmed  by  the  probate  Judge,  until 
the  purchasers  shall  execute  a  bond  to  the  executor  and  administrator  for  his  bene- 
fit and  indemnity,  and  for  the  benefit  and  indemnity  of  the  persons  entitled  to  the 
interest  of  the  deceased  in  the  lands  so  contracted  for,  in  double  the  whole  amount 
of  payments  thereafter  to  become  due  on  such  contract,  with  such  sureties  as  the 
probste  judge  shall  approve."  When  enacted  in  1872,  S  1566  read  as  at  present, 
except  for  the  amendments  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  97, 
(1)  substituting  "court"  for  "probate  judge"  before  "until,"  and  (2)  "ooort  ei^ 
for  "probate"  before  "Judge  shall  approve." 
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Purchaser  to  give  bond. 

§1667.  The  bond  must  be  conditioned  that  the  purchaser  will  make 
all  payments  for  such  land  that  become  due  after  the  date  of  the  sale, 
and  will  fully  indemnify  the  executor  or  administrator  and  the  persons 
so  entitled  against  all  demands,  costs,  charges,  and  expenses,  by  reason 
of  any  covenant  or  agreement  contained  in  such  contract. 

LoglBlation  f  1667.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
f  184,  which  read:  "Such  bond  shall  be  conditioned  that  the  purchaser  will  make 
all  payments  for  such  laud  that  shall  become  due  after  the  date  of  such  sale,  and 
will  fully  indemnify  the  executor  or  administrator,  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by  reason  of  any  covenant  or 
agreement  contained  in  such  contract;  but  if  there  be  no  payments  thereafter  to 
become  due  on  such  contract,  no  bond  shall  bo  required  by  the  purchaser." 

Executor  to  assign  contract. 

§  1568.  Upon  the  confirmation  of  the  sale,  the  executor  or  administra- 
tor must  execute  to  the  purchaser  an  assignment  of  the  contract,  which 
vests  in  the  purchaser,  his  heirs  and  assigns,  all  the  right,  title,  and  in- 
terest of  the  estate,  or  of  the  persons  entitled  to  the  interest  of  the 
decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and  the  purchaser  has 
the  same  rights  and  remedies  against  the  vendor  of  such  land  as  the  dece- 
dent would  have  had  if  he  were  living. 

Legislation  11668.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  185,  which  read:  "Upon  the  confirmation  of  such  sale,  the  executor  or  adminis- 
trator  shall  execute  to  the  purchaser  an  assignment  of  the  contract,  which  assign 
ment  shall  Test  in  the  purchaser,  his  heirs  and  assigns,  all  the  right,  title,  and 
Interest  of  the  persons  entitled  to  the  interest  of  the  deceased  in  the  lands  sold  at 
the  time  of  the  sale,  and  such  purchaser  shall  have  the  same  rights  and  remedies 
against  the  Tender  of  such  land  as  the  deceased  would  hare  had  if  he  were  Ut* 
Ing." 

Sales  by  ezecntora  or  administrators  of  lands  under  mortgage  or  Hen. 

§1569.  When  any  sale  is  made  by  an  executor  or  administrator,  pur- 
suant to  provisions  of  this  chapter,  of  lands  subject  to  any  mortgage  or 
other  lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent,  and 
has  been  presented  and  allowed,  the  purchase-money  must  be  applied, 
after  paying  the  necessary  expenses  of  the  sale,  first,  to  the  payment  and 
satisfaction  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in  due  course 
of  administration.  The  application  of  the  purchase-money  to  the  satis- 
faction of  the  mortgage  or  lien  must  be  made  without  delay;  and  the 
land  is  subject  to  such  mortgage  or  lien  until  the  purchase-money  has 
been  actually  so  applied.  No  claim  against  any  estate,  which  has  been 
presented  and  allowed,  is  affected  by  the  statute  of  limitations,  pending 
the  proceedings  for  the  settlement  of  the  estate.  The  purchase-money, 
or  so  much  thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien, 
with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  court,  to  be  received  by  the  clerk  thereof,  whereupon  the  mort- 
gage or  lien  upon  the  land  must  cease,  and  the  purchase -money  must  be 
paid  over  by  the  clerk  of  the  court  without  delay,  in  payment  of  the 
expenses  of  the  sale,  and  in  satisfaction  of  the  debt  to  secure  which  the 
Code  OiT,  Proc^l 
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mortgage  or  other  lien  was  taken,  and  the  surplos,  if  any,  at  once  re- 
turned to  the  executor  or  administrator,  unless  for  good  cause  shown, 
after  notice  to  the  executor  or  administrator,  the  court  otherwise  directs. 

LeglslaUon  §1669.  1.  Enacted  If  arch  11,  1872;  based  on  Probate  Act  1851, 
1 186,  ag  amended  by  Stats.  1868,  p.  608,  which  read:  "When  any  sale  is  made 
by  an  execator,  or  administrator,  pursuant  to  the  provisions  of  this  chapter,  of 
land  subject  to  any  mortgage,  or  other  lien,  which  is  a  valid  claim  against  the 
•state  of  the  deceased,  the  purchase-money  shall  be  applied,  after  paying  the 
necessary  expenses  of  the  sale,  first  to  the  payment  and  satisfaction  of  the  mort- 
gage or  lien,  and  the  residue  in  oourse  of  administration;  such  application  of  ths 
purchase-money  to  the  satisfaction  of  the  mortgage  or  lien,  shall  be  made  without 
delay,  and  the  land  shall  remain  subject  to  such  mortgage  or  lien  until  the  pur- 
ehase-money  shall  have  been  actually  so  applied;  provided,  however,  that  when 
it  shall  be  shown  to  be  necessary,  the  court  may  direct  that  sufficient  of  such 
purchase-money  may  be  retained  to  meet  such  portion  of  the  family  allowance 
and  charges  and  expenses  of  administration  as  may  properly  be  required  from  the 
holder  of  such  claim;  such  reservation  of  a  portion  of  the  purchase-money  shall 
not  prevent  the  discharge  of  the  mortgage  or  lien;  and  no  lien  against  any  estate 
shall  be  affected  by  the  statute  of  limitations,  pending  the  proceedings  for  the 
settlement  of  such  estate;  and,  provided,  further,  that  said  purchase-money,  or 
BO  much  thereof  as  may  be  sufficient  to  pay  such  lien  or  liens,  with  interest,  and 
any  lawful  costs  and  charges  thereon,  may  be  paid  into  the  probate  court,  to  be 
received  by  the  clerk  thereof,  whereupon  the  lien  or  liens  upon  the  land  shall 
eease,  and  the  purchase-money  shall  be  paid  over  by  the  clerk  of  the  court  with- 
out delay,  in  payment  of  the  expenses  of  the  sale  and  in  satisfaction  of  the  debt 
or  debts  upon  which  such  mortgage,  or  other  lien  or  liens,  was  or  were  given,  and 
the  balance  shall  thereupon  at  once  be  returned  to  the  executor  or  administrator, 
unless  for  good  cause  shown,  after  notice  to  the  execator  or  administrator,  the 
eourt  shall  otherwise  direct.'*  When  enacted  in  1872,  9  1569  read  as  at  present, 
except  for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  97. 
omitting  "probate"  before  "court"  in  the  first  instance.  8.  Amendment  by  Stats. 
1901,  p.  221;  unconstitutional:  See  note,  §  5,  ante. 

Citations.  Cal.  60/260;  68/54;  72/548;  82/100;  128/391;  135/852;  138/ 
804,  305,  808;  142/473,  475:  146/202;  149/171.  Prob.  Act:  Cal.  (8  186)  9/ 
128;    18/687;   27/354,   856;   29/869. 

Claim  secured  by  mortgage:  Ante,  SS  1497,  1500. 

Deposit  in  court:  Ante,  85  572-574. 

The  holder  of  the  mortgage  or  lien  may  purchase  the  lands.    His  receipt 

to  the  amount  of  his  claim  a  valid  payment. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  lands  upon  which 
there  is  a  mortgage  or  lien,  the  holder  thereof  may  become  the  pur- 
chaser, and  his  receipt  for  the  amount  due  him  from  the  proceeds  of  the 
sale  is  a  payment  pro  tanto.  If  the  amount  for  which  he  purchased  the 
property  is  insufficient  to  defray  the  expenses  and  discharge  his  mort- 
gage or  lien,  he  must  pay  to  the  court,  or  the  clerk  thereof,  an  amount 
sufficient  to  pay  such  expenses. 

Legislation  §  1670.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  185 i, 
8  186.  See  Legislation  8  1569,  ante.  When  enacted  in  1872,  8  1570  read  as  at 
present,  except  for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880, 
p.  97,  omitting  "probate"  before  "court"  where  it  first  ecours. 

OitaUons.     Cal.  128/392;  138/304. 


643  SALES  AND  CONVEYANCES.  §  1573 

Adminlstrater  and  executor  liable  for  mlBconduct  In.  sale. 

§  1671.    If  there  is  any  neglect  or  misconduct  in  the  proceedings  of 
the  executor  in  relation  to  any  sale,  by  which  any  person  interested  in 
the  estate  suffers  damage,  the  party  aggrieved  may  recover  the  same  in 
an  action  upon  the  bond  of  the  executor  or  administrator,  or  otherwise. 
Legislation  |1571.     Enacted  March   11,    1872;    haeed  on  Probate  Act  1851, 
S  188,  which  read:  *'If  there  ahall  be  anj  neglect  or  miscondttct  in  the  proceed- 
ingfl  of  the  executor  in  relation  to  any  sale  by  which  any  person  interested  in  the 
estate  shall  suffer  damages,  the  party  aggrieved  may  recover  the  same  in  a  suit 
upon  the  bond  of  the  executor  or  administrator,  or  otherwise,  as  the  ease  may  re- 
quire." 

Citattons.     Cal.  67/248. 

Bond  of  executor,  etc:  Ante,  IS  1887  et  seq. 

Fraudulent  sales. 

§  1572.  Any  executor  or  administrator  who  fraudulently  sells  any  real 
estate  of  a  decedent  contrary  to  or  otherwise  than  under  the  provisions 
of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold,  as  liqui- 
dated damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein. 

Legislation  11672.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  189,  which  read:  "Any  executor  or  administrator  who  shall  fraudulently  sell  any 
real  estate  of  his  testator  or  intestate,  contrary  to  the  provisions  of  this  chapter, 
shall  be  liable  in  double  the  value  of  the  land  sold,  as  damages,  to  be  recovered  in 
an  action  by  the  person  having  an  estate  of  inheritance  therein." 

Ottotlons.     Cal.  67/248.     Prob.  AcV:  Cal.  ({  189)   29/85. 

Prohibited  eonnection  with  sale:  Post,  9  1576. 

Ltmitation  of  actions  for  yacating  sale,  etc. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold  by  an  executor 
or  administrator,  under  the  provisions  of  this  chapter,  can  be  maintained 
by  any  heir  or  other  person  elaiming  under  the  decedent,  unless  it  be 
commenced  within  three  years  next  after  the  settlement  of  the  final 
account  of  the  executor  or  administrator.  An  action  to  set  aside  the 
sale  may  be  Instituted  and  maintained  at  any  time  within  three  years 
from  the  discovery  of  the  fraud,  or  other  grounds  upon  which  the  action 
is  based. 

Legislation  91678.  1.  Enaeted  March  11,  1873;  based  on  Probate  Act  1851, 
1 190,  which  read:  "No  action  for  the  recovery  of  any  estate,  sold  by  an  execu- 
tor or  administrator  under  the  provisions  of  this  chapter,  shall  be  maintained  by 
any  heir  or  other  person  claiming  under  the  deceased  testator  or  intestate,  unless 
it  be  eommenced  within  three  years  next  after  the  sale."  When  enacted  in  1872, 
I  1578  read  rs  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by 
Code  Amdts.  1880,  p.  112,  substituting  "settlement  of  the  final  account  of  the  ex* 
•eutor  or  administrator*'  for  "sale.**  8.  Amendment  by  Stats.  1901,  p.  222;  an- 
eonstitutional :  See  note,  I  6,  ante. 

Oitetions.  Cal.  66/111;  79/16;  82/180,  181;  94/250;  122/42,  44,  49,  50; 
125/259,  260.  Prob.  Act:  Oal.  (I  190)  87/380;  47/168;  57/888;  79/15;  122/ 
44. 

PeriOBB  under  disability,  provision  inapplicable  to:  Post,  |  1574. 

Discovery  of  the  fraud,  within  three  years  of:  Ante,  i  888,  subd.  4. 
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To  what  cases  preceding  section  not  to  apply. 

§1674.  The  preceding  section  shall  not  apply  to  minors  or  others 
under  any  legal  disability,  to  sue  at  the  time  when  the  right  of  action 
first  accrues;  but  all  such  persons  may  commence  an  action  at  any  time 
within  three  years  after  the  removal  of  the  disability. 

Iiegislatlon  •  1674.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  191.  sabatituting  (1)  "first  accrues"  for  "shall  first  accnie."  and  (2)  "an**  for 
"aueh"  before  "action." 

OiUttOttS.  Cal.  82/181;  122/42,  44,  49,  50.  Prob.  Act:  Oal.  (S  191)  122/ 
44. 

Account  of  sale  to  be  returned. 

§  1676.  When  a  sale  has  been  made  by  an  executor  or  administrator 
of  any  property  of  the  estate,  real  or  personal,  he  must  return  to  the 
court,  within  thirty  days  thereafter,  an  account  of  sales,  verified  by  his 
affidavit,  or  in  case  of  his  absence  from  the  county,  or  other  inability,  by 
the  affidavit  of  his  attorney.  If  he  neglects  to  make  such  return,  he  may 
be  punished  by  attachment,  or  his  letters  may  be  revoked,  one  day's 
notice  having  been  first  given  him  to  appear  and  show  cause  why  such 
attachment  should  not  issue,  or  such  revocation  should  not  be  made. 

Legislation  81676.  1.  Enacted  March  11,  1872;  based  on  ProbaU  Act  1851. 
i  192,  which  read:  "WheneTer  a  sale  has  been  made  by  an  executor  or  adminis- 
trator of  any  property  of  the  estate,  real  or  personal,  it  shall  be  his  duty  to  re- 
turn to  the  probate  court,  at  its  next  term  thereafter,  an  account  of  sales  verified 
by  his  affidaTit.  If  he  neglects  to  make  such  return,  he  may  be  punished  by  at- 
tachment, or  his  letters  may  be  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  cause  why  such  attachment  should  not  issue  or  such  revo- 
cation should  not  be  made."  When  enacted  in  1872,  §  1575  read  as  at  present, 
except  for  the  amendments  of  1880  and  1897.  2.  Amended  by  Code  Amdts. 
1880,  p.  98,  substituting  "court,  within  thirty  days"  for  "probate  court,  at  its 
next  term."  3.  Amended  by  Stats.  1897,  p.  58,  inserting  *'or  in  case  of  his  ab- 
sence from  the  county,  or  other  inability,  by  the  affidavit  of  his  attorney,"  at  end 
of  first  sentence.  4.  Amendment  by  Stats.  1901,  p.  222;  oneonstitutional:  Bee 
note,  §  5,  ante. 

ClUtions.     Cal.  149/218. 

Attachment  for  contempt:  Ante,  (S  1212  et  seq. 

Notice  by  citation:  Post,  5  1710;  also  post,  S8  1707-1709. 

Executor,  etc.,  not  to  be  purchaser. 

§  1676.  No  executor  or  administrator  must,  directly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must  he  be  interested 
in  any  sale. 

Iiegislatlon  91676.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  193,  which  read:  "No  executor  or  administrator  shall  directly  or  indirectly  pur- 
chase  any  property  of  the  estate  he  represented."  2.  Amendment  by  State.  1901, 
p.  222;  unconstitutional:  See  note,  (5,  ante. 

ClUUons.  Cal.  81/509,  515,  516,  517.  519,  520;  93/120;  96/668;  108/841. 
Prob.  Act:   Cal.  («  193)   29/84,   86;   48/121. 

Parchase  bj  adminiftrator,  etc.,  forbidden:  Pott.  1 1617. 
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ARTICLE  ▼. 

Mort^gei  ind  Leases  of  Beal  Estate  In  Certain  Casei. 

I  1577.  Superior  Judge  may  empower  administrator  to  mortgage  or  lease  real  estate. 

i  1578.  Manner  of  obtaining  authority  to  mortgage,  ete. 

§  1579.  Manner  of  obtaining  order  to  lease,  etc. 

§  1580.  Proceedings  to  obtain  order  to  sell  mine. 

Legislation  Article  V.  Added  by  State.  1887.  p.  115,  by  "An  Act  to  amend 
and  supplement  an  act  entitled  'An  Act  to  establish  a  CSode  of  OItII  Procedure.' 
approved  March  11,  1872,  and  to  add  a  new  article  thereto,  to  be  known  as 
article  Ave,  of  chapter  seven,  of  title  eleven,  of  part  three,  for  the  purpose  of 
authorising  executors  and  administrators  to  make  mortgages  and  leases  of  the 
real  estate  of  decedents."  The  article  then  consisted  of  8I  1577-157i).  See  title 
Legislation,  under  each  section,  for  amendments,  ete. 

Superior  judge  may  empower  administrator  to  mortgage  or  lease  real 

estate. 

§  1577.  Whenever,  In  anj  estate  now  being  administered,  or  that  may 
hereafter  be  administered,  it  shall  appear  to  the  superior  court,  or  a  judge 
thereof,  to  be  for  the  advantage  of  the  estate  to  raise  money  upon  a 
note  or  notes  to  be  secured  by  a  mortgage  of  the  real  property  of  any 
decedent,  or  of  a  minor,  or  an  incompetent  person,  or  any  part  thereof, 
or  to  make  a  lease  of  said  realty,  or  any  part  thereof,  or  to  agree  to  sell 
a  claim,  or  mining  claims,  or  real  property  worked  as  a  mine,  the  court  or 
judge,  as  often  as  occasion  therefor  shall  arise  in  the  administration  of 
any  estate,  may  on  a  petition,  notice,  and  hearing  as  provided  in  this 
article,  authorize,  empower  and  direct  the  executor  or  administrator,  or 
guardian  of  such  minor  or  incompetent  person,  to  mortgage  such  real 
estate,  or  any  part  thereof,  and  to  execute  a  note  or  notes  to  be  secured 
by  such  mortgage,  or  to  lease  such  real  estate,  or  any  part  thereof,  or  to 
enter  into  an  agreement  to  sell  such  real  estate,  or  any  part  thereof. 

Legislation  §1577.  1.  Added  by  Stats.  1887,  p.  115,  and  then  read:  "When- 
ever, in  any  estate  now  being  administered,  or  that  may  hereafter  be  adminis- 
tered, it  shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be  for  the 
advantage  of  the  estate  to  raise  money  by  a  mortgage  of  the  real  property  of 
the  decedent,  or  any  part  thereof,  or  to  make  a  lease  of  said  realty,  or  any  part 
thereof,  the  court  or  judge,  as  often  as  occasion  therefor  shall  arise  in  the  admin- 
istration of  any  estate,  may,  on  a  petition,  notice,  and  hearing  as  provided  for  in 
this  article,  authorize,  empower,  and  direct  the  executor  or  administrator  to 
mortgage  or  lease  such  real  estate,  or  any  part  thereof."  2.  Amended  by  Stats. 
1891,  p.  247,  and  then  read:  "Whenever,  in  any  estate  now  being  administered, 
or  that  may  hereafter  be  administered,  it  shall  appear  to  the  superior  court,  or  a 
judge  thereof,  to  be  for  the  advantage  of  the  estate  to  raise  money  by  a  mortgage 
of  the  real  property  of  any  decedent,  or  of  a  minor,  or  aif  incompetent  person,  or 
any  part  thereof,  or  to  make  a  lease  of  said  realty,  or  any  part  thereof,  the  court 
or  judge,  as  often  as  occasion  therefor  shall  srise  in  the  administration  of  any 
estate,  may,  on  a  petition,  notice,  and  hearing,  as  provided  in  this  article,  authorise, 
empower,  and  direct  the  executor,  or  administrator,  or  guardian  of  such  minor  or  in- 
competent person  to  mortgage  or  lease  such  real  estate,  or  any  part  thereof."  8. 
Amended  by  Stats.  1898,  p.  72,  (1)  adding  after  "to  raise  money,"  the  words 
"upon  a  note  or  notes,  to  be  secured,"  (2)  in  latter  part  of  section,  after  "to  mort* 
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gage,**  omittiDg  the  words  'or  lease,"  and  (3)  at  end  of  section,  after  "thereof," 
adding  tlie  words  "and  to  execute  a  note  or  notes  to  be  secured  by  such  mortgage, 
or  to  lease  such  real  estate,  or  any  part  thereof,"  these  words  then  ending  tha 
section.  4.  Amendment  by  Stats.  1901,  p.  223;  unconstitutional:  See  note,  S  5, 
ante.  6.  Amended  by  Stats.  1909,  p.  465,  (1)  in  middle  of  section,  before  "tha 
court  or  judge,"  adding  "or  to  agree  to  sell  a  claim  or  mining  claims,  or  real 
property  worked  as  a  mine,"  and  (2)  at  end  of  section  adding  "or  to  enter  into  an 
agreement  to  sell  such  real  estate,  or  any  part  thereof." 

CltationB.  Cal.  97/457;  121/650;  122/100;  181/118.  120,  671;  188/269; 
144/126;   145/401. 

Sale  of  minsB:  See  ante,  I  1529. 

Manner  of  obtaining  authority  to  mortgage,  etc. 

§  1578.  To  obtain  an  order  to  mortgage  such  realty,  the  proceedings 
to  be  taken  and  the  effect  thereof  shall  be  as  follows: 

First.  The  executor  or  administrator  of  any  estate,  or  guardian  of  any 
minor  or  incompetent  person,  or  any  person  interested  in  the  estates  of 
such  decedents,  minors,  or  incompetent  persons,  may  file  a  verified  peti- 
tion showing: 

1.  The  particular  purpose  or  purposes  for  which  it  is  proposed  to  make 
the  note  or  notes  and  mortgage,  which  shall  be  either  to  maintain  the 
ward  and  his  family  or  to  maintain  and  educate  the  ward  when  a  minor, 
or  to  pay  the  debts,  legacies,  or  charges  of  administration,  or  to  pay, 
reduce,  extend,  or  renew  some  lien  or  mortgage  already  subsisting  on  said 
realty  or  some  part  thereof;  or,  if  the  application  be  made  by  the  guar- 
dian of  any  minor  or  incompetent  person,  to  erect,  alter  or  repair  build- 
ings or  other  structures  upon,  or  otherwise  to  improve,  the  realty  pro- 
posed to  be  mortgaged,  or  some  part  thereof. 

2.  A  statement  of  the  facts  and  circumstances  showing  the  insufficiency 
of  the  income  of  the  estate  under  guardianship  to  maintain  the  ward  and 
Uis  family  or  to  maintain  and  educate  the  ward  when  a  minor  and  the 
debts,  legacies,  charges  of  administration,  liens  or  mortgages  to  be  paid, 
reduced,  extended,  or  renewed,  as  the  case  may  be;  or,  if  the  application 
be  made  by  the  guardian  of  any  minor  or  incompetent  person  for  the 
purpose  of  improving  the  realty  or  some  part  thereof,  the  condition  and 
value  of  all  the  real  and  personal  property  then  belonging  to  the  estate, 
a  statement  of  all  debts  and  obligations  secured  or  unsecured  outstanding 
against  the  estate,  and  the  character  and  estimated  cost  of  the  buildings, 
structures  or  other  improvements  proposed  to  be  erected,  altered  or 
repaired  with  the  proceeds  of  the  mortgage. 

3.  The  advantage  that  may  accrue  to  the  estate  from  raising  the 
required  money  by  note  or  notes  and  mortgage  or  providing  for  the 
payment,  reduction,  extension,  or  renewal  of  the  subsisting  liens  or  mort- 
gages, as  the  case  may  be;  or,  if  the  application  be  made  by  the  guar- 
dian of  a  minor  or  incompetent  person  for  the  purpose  of  improving  the 
realty  belonging  to  the  estate  or  some  part  thereof,  the  advantage  that 
will  accrue  to  the  estate  by  the  making  of  such  improvements. 

4.  The  amount  to  be  raised,  with  a  general  description  of  the  property 
proposed  to  be  mortgaged;  and, 
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5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  as  the  case 
may  be,  so  far  as  known  to  the  petitioner. 

Second.  Upon  filing  such  petition,  an  order  shall  be  made  by  the  court 
or  judge,  requiring  all  persons  interested  in  the  estate  to  appear  before 
the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  thereafter,  then  and  there  to  show  cause  why  the 
realty  (briefly  indicating  it),  or  some  part  thereof,  should  not  be  mort- 
gaged for  the  amount  mentioned  in  the  petition  (stating  such  amount), 
or  such  lesser  amount  as  to  the  court  or  judge  shall  seem  meet,  and 
referring  to  the  petition  on  file  for  further  particulars. 

Third.  The  order  to  show  cause  may  be  personally  served  on  the  per- 
sons interested  in  the  estate,  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  may  be  published  for  four  successive  weeks 
in  a  newspaper  of  general  circulation,  published  in  the  county. 

Fourth.  At  the  time  and  at  the  place  appointed  in  the  order  to  show 
cause,  or  at  such  other  time  and  place  to  which  the  hearing  may  be 
postponed  (the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  having  first  received  satisfactory  proof 
of  personal  service  or  publication  of  the  order  to  show  cause,  the  court 
or  judge  must  proceed  to  hear  the  petition  and  any  objections  that  may 
be  filed  or  presented  thereto.  Upon  such  hearing,  witnesses  may  be  com- 
pelled to  attend  and  testify,  in  the  same  manner,  and  with  like  effect, 
as  in  other  eases;  and  if,  after  a  full  hearing,  the  court  or  judge  is 
satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mortgage  the 
whole  or  any  portion  of  the  real  estate,  an  order  must  be  made  authoriz- 
ing, empowering,  and  directing  the  executor  or  administrator,  or  the 
guardian  of  such  minor  or  incompetent  person,  to  make  such  mortgage, 
and  a  promissory  note  or  notes  to  the  lender,  for  the  amount  of  the  loan, 
to  be  secured  by  said  mortgage;  the  order  may  direct  that  a  lesser 
amount  than  that  named  in  the  petition  be  borrowed,  and  may  prescribe 
the  maximum  rate  of  interest  and  period  of  the  loan,  and  may  direct  in 
what  coin  or  currency  it  shall  be  paid,  and  require  that  the  interest  and 
the  whole  or  any  part  of  the  principal  be  paid,  from  time  to  time,  out 
of  the  whole  estate  or  any  part  thereof,  and  that  any  buildings  on  the 
premises  to  be  mortgaged  shall  be  insured  for  further  security  of  the 
lender,  and  the  premiums  paid  from  such  income. 

Fifth.  After  the  making  of  the  order  to  mortgage,  the  executor,  admin- 
istrator, or  guardian  of  a  minor  or  of  an  incompetent  person  shall  exe- 
cute and  deliver  a  promissory  note  or  notes  for  the  amount  and  period 
specified  in  the  order,  and  shall  execute,  acknowledge,  and  deliver  a  mort- 
gage of  the  premises,  setting  forth  in  the  mortgage  that  it  is  made  by 
authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  every  county  in  which  the  encumbered  land,  or  any  portion  thereof, 
lies.  The  note  or  notes  and  mortgage  shall  be  signed  by  the  executor, 
administrator,  or  guardian  as  such,  and  shall  ereate  no  personal  liability 
against  the  person  so  signing. 
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Sixth.  Every  note  or  notes  and  mortgage  so  made  shall  be  effeetaal  to 
mortgage  and  hypothecate  all  the  right,  title,  interest,  and  estate  which 
the  decedent,  minor,  or  incompetent  person  had  in  the  premises  described 
therein  at  the  time  of  the  death  of  such  decedent,  or  at  the  time  of  the 
appointment  of  the  guardian  of  such  minor  or  of  such  incompetent  per- 
son, or  prior  thereto,  had  any  right,  title,  or  interest  in  said  premises 
acquired  by  the  estate  of  such  decedent,  minor,  or  incompetent  person, 
by  operation  of  law  or  otherwise,  since  the  time  of  the  death  of  such 
decedent,  or  the  appointment  of  the  guardian  of  such  minor  or  incom- 
petent person.  Jurisdiction  of  the  court  to  administer  the  estate  of  such 
decedent,  minor,  or  incompetent  person  shall  be  effectual  to  vest  such 
court  and  judge  with  jurisdiction  to  make  the  order  for  the  note  or  notes 
and  mortgage,  and  such  jurisdiction  shall  conclusively  inure  to  the  benefit 
of  the  mortgagee  named  in  the  mortgage,  his  heirs  and  assigns.  No 
irregularity  in  the  proceedings  shall  impair  or  invalidate  the  same  or  the 
note  or  notes  and  mortgage  given  in  the  pursuance  thereof,  and  the  mort- 
gagee, his  heirs  and  assigns,  shall  have  and  possess  the  same  rights  and 
remedies  on  the  note  or  notes  and  mortgage  as  if  it  had  been  made  by 
the  decedent  prior  to  his  death,  the  minor  after  reaching  the  age  of 
maturity,  or  the  incompetent  person  when  legally  competent;  provided, 
however,  that  upon  any  foreclosure,  if  the  proceeds  of  the  encumbered 
property  are  insufficient  to  pay  the  note  or  notes,  and  mortgage,  no  judg- 
ment or  claim  for  any  deficiency  or  such  proceeds  to  satisfy  the  note  or 
notes  and  mortgage,  or  the  costs  or  expenses  of  sale,  shall  be  had  or 
allowed,  except  in  cases  where  the  note  or  notes  and  mortgage  were 
given  to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on 
the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent, 
and  the  indebtedness  secured  by  such  lien  or  mortgage  was  an  allowed 
and  approved  claim  against  his  estate,  or  a  lien  upon  the  interest  of  the 
minor  in  said  real  estate  at  the  time  it  vested  in  him,  or  upon  the  estate 
of  the  incompetent  at  the  time  the  incompetency  of  the  incompetent  per- 
son was  so  declared  by  the  court;  and  provided  also,  that  in  cases  affect- 
ing the  estate  of  the  deceased  persons,  the  part  of  the  indebtedness  re- 
maining unsatisfied  must  be  classed  and  paid  with  other  demands  against 
the  estate,  as  provided  in  article  three,  chapter  ten,  of  title  eleven,  part 
three,  of  this  code,  with  respect  to  mortgages  subsisting  at  the  time  of 
death. 

Iieglslation  §1678.  1.  Added  by  Stats.  1887.  p.  116,  and  then  read:  "To  ob- 
tain an  order  to  mortgage  such  realty  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows:  First.  The  executor,  administrator,  or  any  person  in- 
terested in  the  estate,  may  file  a  verified  petition  showing:  1.  The  particular  pur- 
pose or  purposes  for  which  it  is  proposed  to  make  the  mortgage,  which  shall  be 
either  to  pay  the  debts,  legacies,  or  charges  of  administration,  or  to  pay,  reduce, 
extend,  or  renew  some  lien  or  mortgage  already  subsisting  on  said  realty,  or  some 
part  thereof.  2.  A  statement  of  the  debts,  legacies,  charges  of  administration, 
liens,  or  mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the  ease  may  b«. 
8.  The  advantage  that  may  accrue  to  the  estate  from  raising  the  required  money 
by  mortgage,  or  providing  for  the  payment,  reduction,  extension,  or  renewal  of  the 
■ubsisting  liens,  or  mortgages,  as  the  case  may  be.  4.  The  amount  to  be  raised, 
with  a  general  description  of  the  property  proposed  to  be  mortgaged;  and,  5.  The 
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names  of  the  legatees  and  dsTisees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far 
as  known  to  the  petitioner.  Second.  Upon  filing  such  petition,  an  order  shall  be 
made  by  the  court  or  judge,  requiring  all  persons  interested  in  the  estate  to  appear 
before  the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefly  indicating  it),  or  some  part  thereof,  should  not  be  mortgaged  [for]  the 
amount  mentioned  in  the  petition  stating  such  amount,  or  such  lesser  amount  as 
to  the  court  or  judge  shall  seem  meet,  and  referring  to  the  petition  on  file  for 
further  particulars.  Third.  The  order  to  show  cause  may  be  personally  served  on 
the  persons  interested  in  the  estate,  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  it  may  be  published  for  four  successiye  weeks  in  a 
newspaper  of  general  circulation  published  in  the  county.  Fourth.  At  the  time  and 
place  appointed  in  the  order  to  show  cause,  or  at  such  other  time  and  piece  to 
which  the  hearing  may  be  postponed  (the  power  to  make  all  needful  postpone- 
ments  being  hereby  vested  in  the  court  or  judge),  having  first  received  satisfactory 
proof  of  personal  service,  or  publication  of  the  order  to  show  cause,  must  proceed 
to  hear  the  petition,  and  any  objections  that  may  be  filed  or  presented  thereto. 
Upon  such  hearing,  witnesses  may  be  compelled  to  attend  and  testify  in  the  same 
manner,  and  with  like  eflfect,  as  in  other  cases;  and  if  after  a  full  hearing  the 
court  or  judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mort- 
gage the  whole  or  any  portion  of  the  real  estate,  an  order  must  be  made 
authorising,  empowering,  and  directing  the  executor  or  administrator  to  make  such 
mortgage.  The  order  may  direct  that  a  lesser  amount  than  that  named  in  the 
petition  be  borrowed,  and  may  prescribe  the  maximum  rate  of  interest,  and  period 
of  the  loan,  and  require  that  the  interest,  and  the  whole  or  any  part  of  the 
principal!  be  paid,  from  time  to  time,  out  of  the  whole  estate  or  any  part  thereof, 
and  that  any  buildings  on  the  premises  to  be  mortgaged  ahall  be  insured  for 
further  security  of  the  lender,  and  the  premiums  paid  from  such  income.  Fifth. 
After  the  making  of  the  order  to  mortgage,  the  executor  or  administrator  shall 
execute,  acknowledge,  and  deliver  a  mortgage  of  the  premises  for  the  amount  and 
period  specified  in  the  order,  setting  forth  in  the  mortgage  that  it  is  made  by 
authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified  copy  of  the 
order  shall  be  recorded  in  the  office  of  the  county  recorder  of  every  county  in 
which  the  encumbered  land  or  any  portion  thereof  lies.  No  bond,  note,  or  other 
personal  obligation  shall  be  given  with  the  mortgage  or  created  thereby.  Sixth. 
Every  mortgage  so  made  shall  be  effectual  to  mortgage  and  hypothecate  all  the 
right,  title,  interest,  and  estate  which  the  decedent  had  in  the  premises  described 
therein,  at  the  time  of  his  death,  and  any  right,  title,  or  interest  in  said  premises, 
acquired  by  his  estate,  by  operation  of  law,  or  otherwise,  since  the  time  of  his 
death.  Jurisdiction  of  the  court,  to  administer  the  decedent'^  estate,  shall  be 
effectual  to  vest  such  court  and  judge  with  jurisdiction  to  make  the  order  for  the 
mortgage,  and  such  jurisdiction  shall  conclusively  inure  to  the  benefit  of  the  mort- 
gagee named  in  the  mortgage,  his  heirs,  and  assigns.  No  irregularity  in  the  pro- 
ceedings shall  impair  or  invalidate  the  same,  or  the  mortgage  given  in  pursuance 
thereof;  and  the  mortgagee,  his  heirs,  and  assigns,  shall  have  and  possess  the 
same  rights  and  remedies  on  the  mortgage,  as  if  it  had  been  made  by  the  decedent 
prior  to  his  death;  provided,  however,  that,  upon  any  foreclosure,  if  the  proceeds 
of  the  encumbered  property  are  insuflicient  to  pay  the  mortgage,  no  judgment  or 
claim  for  any  deficiency  of  such  proceeds,  to  satisfy  the  mortgage,  or  the  costs,  or 
expenses  of  sale,  shall  be  had  or  allowed,  except  in  cases  where  the  mortgage  was 
given  to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on  the  realty, 
or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent,  and  the  indebtedness 
secured  by  such  lien  or  mortgage  was  an  allowed  and  approved  claim  against  his 
estate;  and  provided,  also,  that  in  such  cases  the  part  of  the  indebtedness  remain- 
ing unsatisfied  must  be  classed  and  paid  with  other  demands  against  the  estate,  as 
provided  in  article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this  code,  with 
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respeet  to  mortgages  subsisting  at  the  time  of  death/'  2.  Amended  by  Stats. 
1891,  p.  247,  (1)  changing  subd.  First  to  read,  "First.  The  executor,  adminis- 
trator, guardian  of  any  minor  or  incompetent  person,  or  any  person  interested  in 
the  estates  of  such  decedents,  minors,  or  incompetent  persons,  may  file  a  Teriflei 
petition  showing";  (2)  changing  subd.  First,  par.  5,  to  read,  **6.  The  namea  of 
the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the  deceased,  or  of  the  minor, 
or  of  the  incompetent  person,  as  the  case  may  be,  so  far  as  known  to  the  petition- 
er"; (8)  in  subd.  Fourth,  (a)  in  first  sentence,  adding  "the  court  or  judge"  before 
"must  proceed  to  henr,"  and  (b)  in  sentence  beginning  "Upon  such  hearing," 
adding  "or  the  guardian  of  sncli  minor  or  incompetent  person"  after  "or  ad- 
ministrator"; (4)  in  subd.  Fifth,  changing  first  sentence  to  read,  "After  the 
malcing  of  the  order  to  mortgage,  the  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person,  shall  execute,  acknowledge,  and  deliver  a 
mortgage  of  the  premises,  for  the  amount  and  period  specified  in  the  order,  setting 
forth  in  the  mortgage  that  it  is  made  by  authority  of  the  order,  and  giving  the 
date  of  such  order";  (5)  in  subd.  Sixth,  (a)  changing  first  and  second  sentences 
to  read,  "Every  mortgage  so  made  shall  be  effectual  to  mortgage  and  hypothecate 
all  the  right,  title,  interest,  and  estate  which  the  decedent,  minor,  or  incompetent 
person,  had  in  the  premises  described  therein  at  the  time  of  the  death  of  such 
decedent,  or  at  the  time  of  the  appointment  of  the  guardian  of  auch  minor  or  of 
such  incompetent  person,  or  prior  thereto,  and  any  right,  title,  or  Interest  in  said 
premises,  acquired  by  the  estate  of  auch  decedent,  minor,  or  ineompetent  person, 
by  operation  of  law  or  otherwise,  aince  the  time  of  the  death  of  such  decedent,  or 
the  appointment  of  the  guardian  of  such  minor  or  incompetent  person.  Jurisdiction 
of  the  court  to  administer  the  estate  of  such  decedent,  minor,  or  incompetent 
person  shall  be  effectual  to  vest  such  court  and  Judge  with  jurisdiction  to  make 
the  order  for  the  mortgage,  and  such  jurisdiction  shall  conclusively  inure  to  the 
benefit  of  the  mortgagee  named  in  the  mortgage,  his  heirs  and  assigns,"  (b)  in 
sentonce  beginning  "No  irregularity,"  (aa)  adding  (sic)  the  word  "the"  before 
"pursuance,"  (bb)  adding  before  the  first  proviso  the  words  "the  minor  after 
reaching  the  age  of  maturity,  or  the  incompetent  person  when  legally  eompetent," 
(ee)  in  first  proviso,  changi'Yig  the  subdivision,  after  the  words  "against  his  estate,'* 
to  read,  "or  when  the  interest  of  the  minor  rested  in  him,  or  at  the  time  the  In- 
competency of  the  incompetent  person  was  so  declared  by  the  court;  and  pro- 
vided, also,  that  in  cases  affecting  the  estate  of  the  deceased  persona,  the  part  of 
the  indebtedness  remaining  unsatisfied  must  be  classed  and  paid  with  other  de- 
mands against  the  estate,  as  provided  in  article  three,  chapter  ten,  of  title  eleven, 
part  three  of  this  code,  with  respect  to  mortgages  subsisting  at  the  time  of  death." 
8.  Amended  by  State.  1893,  p.  72,  (1)  changing  subd.  First  to  read  as  the  amend- 
ment of  1907;  (2)  in  subd.  First,  pars.  1  and  8,  adding  the  words  "note  or  notea 
and"  before  "mortgage";  (8)  in  subd.  Second,  adding  the  word  "for"  after  "mort- 
gaged"; (4)  in  subd.  Third,  omitting  the  word  "it"  before  "may  be  publiahed"; 
(6)  in  subd.  Fourth,  changing  the  subdivision,  after  the  words  "to  make  auch 
mortgage"  to  read  as  amendment  of  1907;  (6)  changing  subd.  Fifth  to  read  aa 
amendment  of  1907;  (7)  changing  subd.  Sixth  to  read  as  amendment  of  1907, 
except  that,  in  first  proviso,  it  had  the  word  "or"  instead  of  '*of"  in  the  words 
"deficiency  of  such  proceeds."  4.  Amendment  by  Stats.  1901,  p.  228;  unconstitu- 
tional :   See  note,  §  5,  ante.     6.  Amended  by  Stats.  1907,  p.  988. 

Citations.     Cal.  97/457;    120/611;    121/650;    127/204;    131/118,    120,    671, 
674;   188/259,  265;   145/401;    (subd.  1)  189/284;  144/126;    (subd.  8)  97/468. 

Manner  of  obtaining  order  to  lease,  etc. 

§  1579.    To  obtain  an  order  to  lease  the  realty,  the  proceedings  to  be 
taken  and  the  effect  thereof  shall  be  as  follows: 
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First.  The  executor,  administrator,  guardian  of  a  minor  or  an  iif 
competent  person,  or  any  person  interested  in  the  estates  of  such  dece- 
dents, minors  or  incompetent  persons,  must  file  a  verified  petition  show- 
ing: 

a.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from 
giving  a  lease. 

b.  A  general  description  of  the  property  proposed  to  be  leased. 

c.  The  term,  rental,  and  general  conditions  of  the  proposed  lease. 

d.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as 
known  to  the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made  by  the  court 
or  judge  requiring  all  persons  interested  in  the  estate  to  appear  before 
the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  two  nor 
more  than  four  weeks  thereafter,  then  and  there  to  show  cause  why  the 
realty  (briefly  indicating  it)  should  not  be  leased  for  the  period  (stating 
it),  at  the  rental  mentioned  in  the  petition  (stating  it),  and  referring  to 
the  petition  on  file  for  further  particulars. 

Third.  The  order  to  show  cause  may  be  personally  served  on  the  per- 
sons interested  in  the  estate  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  it  may  be  published  for  two  successive  weeks 
in  a  newspaper  of  general  circulation  in  the  county. 

Fourth.  At  the  time  and  place  appointed  to  show  cause,  or  at  such 
other  time  and  place  to  which  the  hearing  may  be  postponed  (the  power 
to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
judge[)],  the  court  or  judge  having  first  received  satisfactory  proof  of 
personal  service  or  publication  of  the  order  to  show  cause,  must  proceed 
to  hear  the  petition,  and  any  objection  that  may  have  been  filed  or  pre- 
sented thereto.  Upon  such  hearing  witnesses  may  be  compelled  to  at- 
tend and  testify  in  the  same  manner  and  with  like  effect  as  in  other 
cases,  and  the  court  may,  in  its  discretion,  appoint  one  or  more,  not  ex- 
ceeding three,  disinterested  persons  to  appraise  the  rental  value  of  the 
premises,  and  direct  that  a  reasonable  compensation  for  the  services,  not 
exceeding  five  dollars  per  day,  be  paid  by  the  estate.  If,  after  a  full 
hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for  the  advantage 
of  the  estate  to  lease  the  whole  or  any  portion  of  the  real  estate,  an  order 
must  be  made  authorizing,  empowering  and  directing  the  executor,  ad- 
ministrator, or  the  guardian,  to  make  such  lease.  The  order  may  pre- 
scribe the  minimum  rental  or  royalty  to  be  received  for  the  premises,  and 
the  period  of  the  lease,  which  must  in  no  case  be  longer  than  for  ten 
years,  and  may  prescribe  the  other  terms  and  conditions  of  such  lease; 
provided  that,  for  the  purpose  of  exploiting  for  minerals,  or  mineral  oils 
or  petroleum  and  extracting  minerals  therefrom,  the  period  of  the  lease 
may  be  for  twenty  years. 

Fifth.  After  the  making  of  the  order  to  lease,  the  executor,  adminis- 
trator, or  guardian  of  a  minor  or  of  an  incompetent  person,  shall  execute, 
acknowledge,  and  deliver  a  lease  of  the  premises  for  the  term  and  period 
and  with  the  conditions  specified  in  the  order,  setting  forth  in  the  lease 
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that  it  is  made  by  authority  of  the  order,  and  giving  the- date  of  such 
order.  A  certified  copy  of  the  order  shall  be  recorded  in  the  office  of  the 
county  recorder  of  every  county  in  which  the  leased  land  or  any  portion 
thereof  lies. 

Sixth.  Every  lease  so  made  shall  be  effectual  to  demise  and  lety  at  the 
rent,  for  the  term,  and  upon  the  conditions  therein  prescribed,  the  prem 
ises  described  therein.  Jurisdiction  of  the  court  to  administer  the  e^'tate 
of  the  decedent,  the  minor,  or  of  the  incompetent  person  shall  be  e^ec- 
tual  to  vest  such  court  and  judge  'viith  jurisdiction  to  make  the  order  for 
the  lease,  and  such  jurisdiction  shall  conclusively  inure  to  the  benefit  of 
the  lessee,  his  heirs  and  assigns.  No  omission,  error,  or  irregularity  in 
the  proceedings  shall  impair  or  invalidate  the  same,  or  the  lease  made  in 
pursuance  thereof. 

LeglslAtion  f  1679.  1.  Added  by  Stati.  1887,  p.  117,  and  then  read:  "To  ob- 
tain an  order  to  lease  the  realty,  the  proeeedings  to  be  taken  and  the  effect  thereof 
ahall  be  as  follows:  First.  The  executor,  administrator,  or  any  person  interested 
in  the  estate,  may  file  a  rerifled  petition  showing:  1.  The  adTantage  or  ad- 
rantages  that  may  accrue  to  the  estate  from  giying  a  lease.  2.  A  general  descrip- 
tion of  the  property  proposed  to  be  leased.  8.  The  term,  rental,  and  general  con- 
ditions of  the  proposed  lease;  and,  4.  The  names  of  the  legatees  and  devisees,  if 
any,  and  of  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner.  Second. 
Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or  judge,  requiring 
all  persons  interested  in  the  estate  to  appear  before  the  court  or  judge,  at  a  time 
and  place  (specified),  not  less  than  two  nor  more  than  four  weeks  thereafter,  then 
and  there  to  show  cause  why  the  realty,  (briefly  indicating  it)  should  not  be 
leased  for  the  period  (stating  it)  at  the  rental  mentioned  in  the  petition  (stating 
it),  and  referring 'to  the  petition  on  file  for  further  particulars.  Third.  The  order 
to  show  cause  may  be  personally  served  on  the  persons  interested  in  the  estate, 
at  least  ten  days  before  the  time  appointed  for  hearing  the  petition,  or  it  may  be 
published  for  two  successive  weeks  in  a  newspaper  of  general  circulation  published 
in  the  county.  Fourth.  At  the  time  and  place  appointed  in  the  order  to  show 
cause,  or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed 
(the  power  to  make  all  needful  postponements  being  hereby  Tested  in  the  eourt  or 
judge),  the  court  or  judge  having  first  received  satisfactory  proof  of  personal 
service,  or  publication,  of  the  order  to  show  cause,  must  proceed  to  hear  the 
I>etition,  and  any  objections  that  may  be  filed  or  presented  thereto.  Upon  such 
hearing  witnesses  may  be  compelled  to  attend  and  testify  in  the  same  manner  and 
with  like  effect  as  in  other  cases,  and  the  court  may  (in  its  discretion)  appoint 
one  or  more,  not  exceeding  three,  disinterested  persons  to  appraise  the  rental  value 
of  the  premises,  and  direct  that  a  reasonable  compensation  for  their  services,  not 
to  exceed  five  dollars  per  day,  be  paid  by  the  estate.  If,  after  a  full  hearing,  the 
court  or  judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  lease 
the  whole  or  any  portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering,  and  directing  the  executor  or  administrator  to  make  such  lease.  The 
order  may  prescribe  the  minimum  rental  to  be  received  for  the  premises,  and  the 
period  of  the  lease,  which  must  in  no  case  be  longer  than  for  five  years,  and  may 
prescribe  the  other  terms  and  conditions  of  such  lease.  Fifth.  After  the  making 
of  the  order  to  lease,  the  executor  or  administrator  shall  execute,  acknowledge, 
and  deliver  a  lease  of  the  premises,  for  the  rent,  and  period,  And  with  the  oon- 
ditions  specified  in  the  order,  setting  forth  in  the  lease  that  it  is  made  by  authority 
of  the  order,  and  giving  the  date  of  such  order.  A  certified  copy  of  the  order  shall 
be  recorded  in  the  office  of  the  county  recorder  of  every  county  in  which  the  leased 
land  or  any  portion  thereof  lies.  Sixth.  Every  lease  so  made  shall  be  effectual  to 
demist  and  let,  at  the  rent,  for  the  term,  and  upon  the  oonditiont  therein  pra- 
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scribed,  th«  premiMS  described  therein.  Jurisdiction  of  the  court  to  administer 
the  decedent's  estate  shall  be  effectual  to  vest  such  court  and  judge  with  juris- 
diction to  make  the  order  for  the  lease,  and  such  jurisdiction  shall  conclusively 
inure  to  the  benefit  of  the  lessee,  his  heirs,  and  assigns.  No  omission,  error,  or 
irregularity  in  the  proceedings  shall  impair  or  invalidate  the  same,  or  the  lease 
made  in  pursuance  thereof."  2.  Amended  by  Stats.  1891,  p.  249,  (1)  changing 
subd.  First  to  read:  "The  ezecntor,  administrator,  guardian  of  a  minor  or  of  an  in- 
competent person,  or  any  person  interested  in  the  estates  of  such  decedents, 
minors,  or  incompetent  persons,  may  file  a  verified  petition  showing";  (2)  in  subd. 
First,  (a)  in  par.  8,  omitting  "and"  from  end,  and  (b)  changing  "petitioner"  to 
**petition"  (sic);  (8)  changing  subds.  Second  and  Third  to  read  as  at  present; 
(4)  changing  subd.  Fourth  to  read  as  at  present,  except  that  it  had  (a)  in  first 
sentence,  "objections"  instead  of  "objection,"  (b)  in  final  sentence,  did  not  have 
the  words  "or  royalty"  after  "minimum  rental,"  which  were  added  in  1909,  had 
"five  years"  instead  of  "ten  years,"  changed  in  1905,  and  did  not  have  the 
proviso,  added  in  1909;  (5)  changing  subds.  Fifth  and  Sixth  to  read  as  at  present. 
8.  Amended  by  Stats.  1905,  p.  149,  making  three  changes  from  the  amendment  of 
1891,  (1)  in  subd.  First,  changing  "estates"  to  "estate"  (sic);  (2)  in  subd.  First, 
par.  4,  changing  "petition"  to  "petitioner"  (evidently  to  correct  an  error);  (8)  in 
•nbd.  Fourth,  final  sentence,  changing  "five  years"  to  "ten  years";  the  code  com- 
missioner saying,  "The  only  change  consists  in  the  substitution  of  the  word  'ten' 
for  'five'  to  make  this  section  correspond  with  the  present  form  of  $718  of  the 
Civil  Code,  which  was  amended  in  1903.  Whoever  amended  the  latter  section  at 
the  last  session  of  the  legislature  forgot  to  amend  this  section  of  the  Code  of  Civil 
Procedure  to  correspond  with  it."  4.  Amended  by  Stats.  1909,  p.  640. 
Ottotioni.     Cal.  185/40;  144/126. 

Proceedings  to  obtain  order  to  sell  mine. 

§1580.  To  obtain  an  order  to  enter  into  an  agreement  for  the  sale 
of  a  mining  claim,  or  claims,  or  real  property,  worked  as  a  mine,  the 
proceedings  to  be  taken  and  the  effect  thereof  shall  be  as  follows: 

I^rst.  The  executor,  administrator,  guardian  of  a  minor,  or  of  an  in- 
competent person,  or  any  person  interested  in  the  estate  of  such  dece- 
dents, minors,  or  incompetent  persons,  may  file  a  verified  petition  show- 
ing: 

1.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from 
entering  into  such  an  agreement. 

2.  A  general  description  of  the  property  affected  by  said  agreement. 

3.  The  terms  and  general  conditions  of  the  proposed  agreement. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as 
known  to  the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made  by  the  court 
or  judge  requiring  all  persons  interested  in  the  estate  to  appear  before 
the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  two  or 
more  than  four  weeks  thereafter,  then  and  there  to  show  cause  why  an 
agreement  for  the  sale  of  the  realty  should  not  be  made,  and  referring  to 
the  petition  on  file  for  further  particulars. 

Third.  The  order  to  show  cause  must  be  personally  served  on  the 
persons  interested  in  the  estate  at  least  ten  days  before  the  time  ap- 
pointed for  hearing  the  petition,  or  it  may  be  published  for  four  suc- 
cessive weeks  in  a  newspaper  of  general  circulation  in  the  county  if 
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there  be  one,  and  if  there  is  none  then  in  some  newspaper  of  general 
circulation  in  the  county. 

Fourth.  At  the  time  and  place  appointed  to  show  cause,  or  at  such 
other  time  and  place  to  which  the  hearing  may  be  postponed  the  power 
to  make  all  needful  postponements  being  hereby  vested  in  the  court  oi 
jury,  the  court  or  judge  having  first  received  satisfactory  proof  of  per- 
sonal service  or  publication  of  the  order  to  show  cause,  must  proceed  to 
hear  the  petition,  and  any  objections  that  may  have  been  filed  or  pre- 
sented thereto.  If,  after  a  full  hearing,  the  court  or  judge  is  satisfied 
that  it  will  be  for  the  advantage  of  the  estate  to  enter  into  the  pro- 
posed agreement  for  the  sale  of  the  mines  or  real  estate,  an  order  must 
be  made  authorizing,  empowering  and  directing  the  executor,  admin- 
istrator or  the  guardian  to  make  such  agreement.  The  order  may  pre- 
scribe the  terms  and  conditions  of  such  agreement. 

Fifth.  After  the  making  of  the  order  to  enter  into  said  agreement,  the 
executor,  administrator  or  guardian  of  a  minor  or  of  an  incompetent 
person  shall  execute,  acknowledge  and  deliver  an  agreement  containing 
the  conditions  specified  in  the  order,  setting  forth  in  the  agreement  that 
it  is  made  by  authority  of  the  order,  and  giving  the  date  of  such  order. 
A  certified  copy  of  the  order  shall  be  recorded  in  the  office  of  the  county 
recorder  of  every  county  in.  which  the  land  affected  by  the  agreement 
or  any  portion  thereof  is  situated. 

LegUUUon  1 1580.  Added  by  Stati.  1909,  p.  465.  In  sabd.  Fifth,  th«  official 
bound  Yolnme  of  the  statutes  of  1909  has  the  word  "condition/'  while  the  enrolled 
bill  has  "condition i" ;  the  text,  supra,  follows  the  enrolled  bill. 

Pxooeedlngs  on  aato  of  mine:  Bee  ante,  IS  1529-1688. 

CHAPTBB  Vin. 

Powen  and  Duties  of  Executors  and  Admlnlstraton,  and  Manftgement  of 

Estates. 

9  1581.  Executors  to  take  possession  of  the  entire  estate. 

S  1682.  Actions  may  be  maiutained  by  and  against  executors  and-admlnistraton. 

S  1588.  May  maintain  actions  for  waste,  couy^rsion,  and  trespass. 

fi  1584.  Executor  and  administrator  may  be  sued  for  waste  or  trespass  of  decedent. 

fi  1586.  Surviving  partner  to  settle  up  business.     Interest  therein  to  be  appraised. 
Account  to  be  rendered. 

8  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brou^lf  by  another 

administrator. 

9  1587.     What  executors  are  not  parties  to  actions. 
9  1588.     May  compound. 

9  1589.  Recovery  of  property  fraudulently  disposed  of  by  testator* 

9  1590.  When  executor  t'o  sue,  as  provided  in  preceding  section. 

9  1591.  Disposition  of  estate  recovered. 

9  1592.  Pending  settlement,  court  may  order  moneys  invested. 

Executors  to  take  possession  of  the  entire  estate. 

§  1581.  The  executor  or  administrator  must  take  into  his  possession 
all  the  estate  of  the  decedent,  real  ana  personal,  and  collect  all  debts 
due  to  the  decedent  or  to  the  estate.  For  the  purpose  of  bringing  suits 
to  quiet  title,  or  for  partition  of  such  estate,  the  possession  of  ths  exeeu* 
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tors  or  administrators  ia  the  possession  of  the  heirs  or  devisees;  snch 
possession  by  the  heirs  or  devisees  is  subject,  however,  to  the  possession 
of  the  executor  or  administrator,  for  the  purposes  of  administration,  as 
provided  in  this  title. 

Legislation  6  1681.  Enacted  March  11.  1872  (based  on  Probate  Aet  1851, 
I  194,  aa  amended  by  Stats.  1861,  p.  645),  (1)  substitnting  (a)  "must"  for 
"shall"  after  "administrator/*  and  (b)  "decedent"  for  "deceased"  in  both  In- 
stances; (2)  omitting  "shall"  before  "collect";  (8)  inserting  "or  to  the  estate" 
at  end  of  first  sentence;  (4)  substituting  (a)  "is"  for  "shall  be  deemed"  before 
"the  possession,"  (b)  "is"  for  "shall  be"  before  "subject,"  and  (c)  "the  pur- 
poses of  administration,  as  provided  in  this  title"  for  "all  other  prurposes"  at 
end  of  section. 

Citations.  Cal.  67/888,  459;  69/158;  70/860;  109/423;  110/575;  112/395; 
119/477;  121/25;  126/484;  131/671;  184/83;  136/34;  137/355;  152/763. 
Prob.  Act:  Oal.  (fi  194)  17/536;  20/163,  627;  42/468;  43/551;  44/589;  67/ 
887,  388. 

Possossion  of  estate  by  ezeentor,  ete.:  Ante,  fi  1452. 

Collection  of  debts,  when  no  UabiUty  for  failure:  Post,  fi  1615. 

Ezecntor  or  adnunlstraUfr,  snito  by  and  against:  Post,  Sfi  1582-1587,  1589, 
1590. 

Heir  may  maintain  ejectment  and  salt  to  auiei  title  daring  poisasslon  of  ez^ 
ecator,  etc.:   Ante,  fi  1452. 

Actions  may  be  maintained  liy  and  against  ezecntors  and  administrators. 
§1582.  Actions  for  the  recovery  of  any  property,  real  or  personal,  or 
for  the  possession  thereof,  or  to  quiet  title  thereto,  or  to  determine  any 
adverse  claim  thereon,  and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  administrators  in  all  cases  in 
which  the  same  might  have  been  maintained  by  or  against  their  respec- 
tive testators  or  intestates. 

Legislation  §  1582.  1.  Enacted  March  11,  1872  (based  on  Probate  Aet  1851, 
fi  195),  inserting  "thereof  after  "possession."  2.  Amended  by  Slats.  1895,  p.  80, 
inserting  "or  to  quiet  title  thereto,  or  to  determine  any  adyerse  claim  thereon." 
8.  Amendment  by  Btata.  1901,  p.  225;  unconstitutional:   See  note,  fi  5,  ante. 

Citations.  Cal.  57/241;  67/670;  70/360;  83/612;  107/112;  110/575;  119/ 
550;  126/32,  484;  128/635;  186/83,  36;  152/617,  618.  App.  1/238.  Prob. 
Aet:  Cal.  (fi  195)  19/117;  20/163,  627;  26/123;  50/658. 

Exeentors  and  administratori.  Snits  by,  after  snbstitntion:  Ante,  (885. 
Wittaont  joining  beneficiaries:  Ante,  fi  869.     Baits  against,  costs:  Ante,  fi  1509. 

Saggestion  of  death,  where  action  by  deceased  pending:  Ante,  fi  885. 

Bight  to  maintain  suits  for  possession  of  real  property  of  estate:  Ante,  fi  1452. 

May  maintain  actions  for  waste,  conyersion,  and  trespass. 

§  1683.     Executors  and  administrators  may  maintain  actions  against 
any  person  who  has  wasted,  destroyed,  taken,  or  carried  away,  or  eon- 
verted  to  his  own  use,  the  goods  of  their  testator  or  intestate,  in  his  life 
time.     They  may  also  maintain  actions  for  trespass  committed  on  the 
real  estate  of  the  decedent  in  his  lifetime. 

Legislation  g  1583.  1.  Enacted  March  11,  1872  (based  on  Probate  Aet  1851. 
fi  196),  substituting  (1)  "has"  for  "shall  hare"  before  "wasted,"  and  (2)  "de- 
cedent" for  "deceased."  2.  Amendment  by  Stats.  1901,  p.  226;  uneonatitational: 
See  note,  fi  6,  ante. 

Citations.     Prob.  Act:  Oal.  <fi  196)  19/117. 
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Ezeentor  and  administrator  may  be  sued  for  waste  or  trespass  of  dee^ 

dent. 

§1584.  Any  person  or  his  personal  representatives  may  maintain  an 
action  against  the  executor  or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away,  or  con- 
verted to  his  own  uscj  the  goods  or  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  such  person. 

L«gisUUon  §  1584.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
i  197).  Bubatituting  (1)  "may  maintain  an"  for  "shall  haTe,"  (2)  "has"  for  "shall 
have"  before  "wasted,"  and  (8)  "converted"  for  "conveyed."  2.  By  Stats.  1901, 
p.  225,  a  new  section  numbered  1584  was  added  (code  commission  section),  pro* 
Tiding  that  "executors  and  administrators  may  maintain  actions  to  enforce  tensta, 
etc." :  unconstitutional :   See  note,  §  5,  ante. 

ClUtions.     Cal.  67/246;    108/483. 

Surviving  partner  to  settle  up  bosiness.    Interest  therein  to  be  appraised. 

Account  to  be  rendered. 

§1586.  When  a  partnership  exists  between  the  decedent,  at  the  time 
of  his  death,  and  any  other  person,  the  surviving  partner  has  the  right 
to  continue  in  possession  of  the  partnership,  and  to  settle  its  business, 
but  the  interest  of  the  decedent  in  the  partnership  must  be  included  in 
the  inventory,  and  be  appraised  as  other  property.  The  surviving  part- 
ner must  settle  the  affairs  of  the  partnership  without  delay,  and  account 
with  the  executor  or  administrator,  and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him,  in  right  of  the  decedent.  Upon 
the  application  of  the  executor  or  administrator,  the  court,  or  a  judge 
thereof,  may,  whenever  it  appears  necessary,  order  the  surviving  partner 
to  render  an  account,  and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  administrator  may  main- 
tain against  him  any  action  which  the  decedent  could  have  maintained. 

Legislation  01686.  1.  Enacted  March  11,  1872;  based  on  Probate  A(t  1851, 
B  198,  which  read:  "When  there  was  any  partnership  existing  between  the  testator 
or  intestate  at  the  time  of  his  death,  and  any  other  person,  the  turviring  partner 
shall  have  the  right  to  continue  in  possession  of  the  effects  of  the  partnership  and 
to  settle  its  business,  but  the  interest  of  the  deceased  shall  be  included  in  the  i» 
▼entory,  and  appraised  as  other  property.  The  surviving  partner  ahall  proceed  to 
settle  the  affairs  of  the  partnership  without  delay,  and  shall  account  with  the 
executor  or  administrator,  and  pay  over  such  balances  as  may  from  time  to  time 
be  payable  to  him  in  right  of  his  testator  or  intestate.  Upon  the  application  of 
the  executor  or  administrator,  the  probate  judge  may,  whenever  it  may  appear 
necessary,  order  the  surviving  partner  to  render  an  account,  and  in  caaa  of  neglect 
or  refusal,  may,  after  notice,  compel  it  by  attachment.  And  the  executors  or  ad- 
ministrators may  maintain  against  him  any  action  which  his  testator  or  intestate 
could  have  maintained."  "When  enacted  in  1872,  fi  1585  read  as  at  present,  e^ccept 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  98,  substituting 
"court  or  judge  thereof"  for  "probate  judge." 

ClUtions.  Cal.  57/459;  65/111;  08/396,  897;  70/582;  75/462;  84/94;  89/ 
651;  96/72;  100/614;  101/562;  105/190;  107/606;  110/574;  188/287.  Prob. 
Act:  Cal.  (S  198)  16/118;  84/263. 

Interest  of  decedent  In  partnership  may  be  sold:  Ante,  f  1524. 

Appraisement  and  Inventory  of  partner's  interest:   See  ante,  9  1445. 
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Actions  on  bond  of  executor  or  administrator  may  be  brought  by  another 

administrator. 

§  1586.  An  administrator  may,  in  his  own  name,  for  the  use  and 
benefit  of  all  parties  interested  in  the  estate,  maintain  actions  on  the 
bond  of  an  executor,  or  of  any  former  administrator  of  the  same  estate. 

Legislation  g  1686.     Enacted  March  11,   1872    (based  on  Probate  Act  1851, 
i  199).  substituting  "An"  for  "Any"  at  beginning  of  section. 
Citations.     Cal.  128/488. 
Bond  of  execbtor  or  administrator:  Ante,  fiS  1388  et  soq. 

What  ezecntors  are  not  parties  to  actions. 

§  1687.  In  actions  by  or  against  executors,  it  is  not  necessary  to  join 
those  as  parties  to  whom  letters  were  issued,  but  who  have  not  qualified. 

Legislation  §1687.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  200.  which  read:  "In  actions  brought  by  or  against  executors,  it  shall  not  be 
necessary  to  join  those  as  parties  to  whom  letters  shall  have  been  issued,  and  who 
hare  not  qualified."  2.  Amendment  by  Stats.  1901,  p.  225;  unconstitutional:  See 
note,  I  5,  ante. 

Parties.    BenefldarleB  need  not  be  Joined:  Ante,  (  860. 

May  compound. 

§  1588.  Whenever  a  debtor  of  the  decedent  is  unable  to  pay  all  his 
debts,  the  executor  or  administrator,  with  the  approbation  of  the  court, 
or  a  judge  thereof,  may  compound  with  him  and  give  him  a  discharge, 
upon  receiving  a  fair  aud  just  dividend  of  his  effects.  A  compromise 
may  also  be  authorized  when  it  appears  to  be  just,  and  for  the  best 
interest  of  the  estate. 

Leglslatton  61688.  1.  Enacted  March  11.  1872;  based  on  Probate  Aet  1851. 
I  201.  as  amended  by  Stats.  1861.  p.  645.  which  read:  "Whenever  a  debtor  of 
a  deceased  person  shall  be  unable  to  pay  all  his  debts,  the  executor,  or  adminis- 
trator, with  the  approbation  of  the  probate  court,  or  judge,  may  compound  with 
him,  and  give  him  a  discharge,  upon  receiving  a  fair  and  just  dividend  of  his 
effects.  A  ckimpromise  may  also  be  authorized,  when  it  shall  appear  to  be  just, 
and  for  the  best  interest  of  the  estate."  When  enacted  in  1872,  S  1588  read  as 
at  present,  except  for  the  changes  made  in  1880.  2.  Amended  by  Code  Amdts. 
1880,  p.  98,  substituting  (1)  "the"  for  "a"  before  "decedent,"  and  (2)  "court*  or 
a  judge  thereof,"  for  "probate  court  or  judge." 

Oitationt.     Cal.  57/848;    86/144;    123/676;    185/40. 

Beeovery  of  property  fraudulently  disposed  of  by  testator. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the  hands  of  an  execu- 
tor or  administrator,  and  when  the  decedent,  in  his  lifetime,  has  con- 
veyed any  real  estate,  or  any  rights  or  interests  therein,  with  intent  to 
defraud  his  creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  person, 
or  has  so  conveyed  such  estate  that  by  law  the  deeds  or  conveyances  are 
void  as  against  creditors,  the  executor  or  administrator  must  commence 
and  prosecute  to  final  judgment  any  proper  action  for  the  recovery  of  the 
same;  and  may  recover  for  the  benefit  of  the  creditor  all  such  real  estate 
so  fraudulently  conveyed;  and  may  also,  for  the  benefit  of  the  creditors. 
and  recover  all  goods,  chattels,  rights,  or  credits  which  have  been 
Cede  Civ.  Proc, — 42 
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so  conveyed  by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Legislation  §  1689.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1202).  (1)  substituting  (a)  "is"  for  "shall  be"  before  "a  deficiency."  (b)  "do- 
cedent"  for  "deceased"  in  both  instances;  (2)  omitting  "shall"  before  "in  his  life- 
time"; (8)  substituting  (a)  "has"  for  "have"  before  "conveyed."  (b)  "has"  for 
"shall  have"  before  "so  couTeyed,"  and  (c)  "must"  for  "may,  and  it  shall  be  his 
duty  to";  (4)  omitting  (a)  "may"  after  "credits  which,"  and  (b)  "fraudulently" 
before  "conTeyed"  in  the  second  instance.  2.  Amendment  by  Stats.  1901,  p.  226; 
unconstitutional:   See  note,  }  5,  ante. 

Citations.  Cal.  60/802;  68/716;  57/2il;  61/162;  82/160;  85/547,  649;  89/ 
852;  104/222;  106/108,  109;  109/667;  114/529,  586;  137/158,  170;  143/614. 
Prob.  Act:  Cal.  (§202)  48/898. 

Executor  or  administrator  may  sue  without  joining  benefldarlM:  Anto,  |  869. 

Power  to  bring  ael^on:  Ante,  S9  1452,  1681-1588. 

Fraadnlent  conTeyances:  Post,  f  I  1689-1591. 

When  executor  to  sne,  as  proyided  In  preceding  section. 

§  1590.  No  executor  or  administrator  is  bound  to  sue  for  such  estate, 
as  mentioned  in  the  preceding  section,  for  the  benefit  of  the  creditors, 
unless  on  application  of  creditors,  who  must  pay  such  part  of  the  costs 
and  expenses  of  the  suit,  or  give  such  security  to  the  executor  or  admin- 
istrator therefor,  as  the  court,  or  a  judge  thereof,  shall  direct. 

Legislation  01590.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  203,  which  read :  "No  executor  or  administrator  shall  be  bound  to  sue  for  such 
estate  as  mentioned  in  the  preceding  section,  for  the  benefit  of  the  creditors,  unless 
on  application  of  creditors  of  the  deceased;  nor  unless  the  creditors  making  the 
application  shall  pay  such  p^rt  of  the  costs  and  expenses,  or  give  such  security  to 
the  executor  or  administrator  thereof  as  the  probate  judge  shall  direct."  When 
enacted  in  1872,  |  1590  read  as  at  present,  except  for  the  amendment  of  1880.  2. 
Amended  by  Code  Amdts.  1880,  p.  98,  substituting  "court,  or  a  judge  thereof"  for 
"probate  court." 

CitaUons.  Cal.  61/152;  82/160;  86/647;  109/667;  114/635.  Prob.  Aot: 
Cal.  (S203)   48/393. 

Disposition  of  estate  recovered. 

§  1591.  All  real  estate  so  recovered  must  be  sold  for  the  payment  of 
debts,  in  the  same  manner  as  if  the  decedent  had  died  seised  thereof, 
upon  obtaining  an  order  therefor  from  the  court;  and  the  proceeds  of 
all  goods,  chattels,  rights,  and  credits  so  recovered  must  be  appropriated 
in  payment  of  the  debts  of  the  decedent  in  the  same  manner  as  other 
property  in  the  hands  of  the  executor  or  administrator.  The  remainder 
of  the  proceeds,  after  all  the  debts  of  the  decedent  have  been  paid,  must 
be  paid  to  the  person  from  whom  such  property  was  recovered. 

Legislation  §1591.  1.  Enacted  March  11,  1872  (based  on  Probate  Aet  1861, 
1204),  substituting  (1)  "must"  for  "shall"  in  both  instances,  and  (2)  "de- 
cedent" for  "deceased"  in  both  instances.  2.  Amended  by  Code  Amdts.  1880, 
p.  98.  omitting  "probate"  before  "court."  8.  Amendment  by  Stats.  1901,  p.  226; 
unconstitutional:  See  note,  fi  5,  ante.  4.  Amended  by  Stats.  1907,  p.  724,  adding 
the  last  sentence;  the  code  commissioner  saying,  "The  amendment  is  contained  in 
the  last  sentence.  Since  the  decedent  himself  could  not  have  recovered  the  prop- 
erty, his  heirs  should  have  no  better  right.     In  an  action  brought  against  a  living 
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person*  to  let  aside  e  transfer  Toid  as  to  creditors,  it  can  only  be  set  aside  so  far 
as  the  elaim  of  the  creditor  extends.  The  rule  in  case  of  deceased  persons  should 
be  the  same." 

dutioiu.     Cal.  57/241;  82/160;  85/547. 

Pending  settlement^  conrt  may  order  moneys  Invested. 

§1692.  Pending  the  settlement  of  any  estate,  on  the  petition  of  anv 
person  interested  therein,  and  upon  good  cause  shown  therefor,  the  court 
may  order  any  moneys  in  the  hands  of  the  executors  or  administrators 
to  be  invested  for  the  benefit  of  the  estate  in  securities  of  the  United 
States  or  of  this  state.  Such  order  can  only  be  made  after  publication 
of  notice  of  the  petition  for  not  less  than  ten  days  in  some  newspaper, 
to  be  designated  by  the  court  or  a  judge  thereof. 

Legislation  §1598.  1.  Addition  by  Stats.  1901,  p.  226;  unconstitutional:  See 
note,  i  5,  ante.  2.  Re-enacted  by  Stats.  1907,  p.  724;  the  code  commissioner  say- 
ins,  **A  new  section,  consisting  of  I  1640  amended  by  inserting  after  'petition'  in 
the  last  sentence  the  words  *for  not  less  than  ten  daya,*  which  section  is  itself  re- 
pMtled." 

CHAPTER  IX. 

Otwveyance  of  Beal  Estate  and  Transfer  of  Personal  Property  by  Exec- 
utors and  Administrators  in  Certain  Oases. 

I  1597.  Executor  or  administrator  to  complete  contracts  for  sale  of  real  or  personal 

property, 

i  1508.  Petition  for  executor  or  administrator  to  make  eouTsyance  or  transfer,  and 

notice  of  hearing. 

1 1599.  Interested  parties  may  contest, 

f  1600.  Decree  authorising  conveyance,  when  must  be  made. 

i  1601.  Execution  of  couTeyance  or  transfer,  and  the  recording  of  the  order  therefor. 

1 1602.  Rights  of  petitioner  to  enforce  the  contract. 

I  1608.  Effect  of  eouTcyance  or  transfer. 

i  1604.  Effect  of  recording  a  copy  of  the  decree. 

I  1605.  Recording  of  the  decree  does  not  supersede  power  of  conrt  to  enforce  It, 

f  1606.  Where  party  to  whom  conreyance  or  transfer  to  be  made  is  dead. 

i  1607.  Decree  may  direct  possession  to  be  surrendered. 

Ziegislaiion  Chapter  IX     1.  Enacted  March  11,  1872,  and  then  contained  the 
same  number  of  sections  as  at  present.     2.  Amended  by  Stats.  1905,  p.  76. 
Citattons,  general,  to  chapter.     Cal.  61/162. 

Executor  or  administrator  to  complete  contracts  for  sale  of  real  or  per- 
sonal property. 

§1607.  When  a  person  who  is  bound  by  contract  in  writing  to  con- 
vey any  real  estate,  or  to  transfer  any  personal  property,  dies  before 
making  conveyance  or  transfer,  and  in  all  cases  when  such  decedent,  if 
living  might  be  compelled  to  make  such  conveyance  or  transfer,  the 
court,  having  jurisdiction  of  the  probate  proceedings  of  the  estate  of 
such  decedent,  may  make  a  decree  authorizing  and  directing  the  executor 
or  administrator  of  such  deceased  person  to  convey  or  transfer  such  real 
estate  or  personal  property  to  the  person  entitled  thereto. 

Legislation  81697.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
1205,  which  read:  "When  any  person  who  ia  bound  by  contract,  in  writing,  to 
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eonyey  sny  real  ettftU  shall  die  before  making  the  eonyefanea,  the  probate  eourt 
may  make  a  decree  authorising  and  directing  the  executor  or  adminiatrator  to 
convey  each  real  estate  to  the  person  entitled  thereto  in  all  easea  where  aaeh 
deceased  person,  if  living,  might  be  compelled  to  make  such  conveyance."  When 
enacted  in  1872,  S  1597  read:  "When  a  person  who  is  bound  by  contract  in  writing 
to  convey  any  real  estate,  dies  before  making  the  conveyance,  and  in  all  eaaes 
where  such  decedent,  if  living,  might  be  compelled  to  make  such  conveyance,  the 
probate  court  may  make  a  decree  authorising  and  directing  his  executor  or  ad- 
miniatrator to  convey  aueh  real  estate  to  the  person  entitled  thereto."  2.  Amended 
by  Code  Amdts.  1880,  p.  99,  (1)  substituting  "when"  for  "where"  after  "casea,** 
and  (2)  omitting  "probate"  before  "court."     8.  Amended  by  Stats.  1905,  p.  76. 

CitaUons.     Cal.  49/471,    472;    68/416;    64/444;    74/284;    91/416;    187/478; 
141/850,  425;  147/458;  149/648. 

Petition  for  executor  or  administrator  to  make  conveyance  or  transfer, 

and  notice  of  hearing. 

§  1598.  On  the  presentation  of  a  verified  petition  by  the  executor  or 
administratDr,  or  by  any  person  claiming  to  be  entitled  to  such  convey- 
ance from  an  executor  or  administrator,  setting  forth  the  facts  upon 
which  the  claim  is  predicated,  the  court,  or  a  judge  thereof,  must  ap- 
point a  time  and  place  for  hearing  the  petition,  and  must  order  notice 
thereof  to  be  served  on  the  executor  or  administrator  personally  when 
he  is  not  the  petitioner,  and  published  at  least  four  successive  weeks 
before  such  hearing,  in  such  newspaper  in  this  state  as  the  court  may 
designate. 

Legislation  §1698.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1861, 
I  206,  which  read:  "On  the  presentation  of  a  petition  by  any  person  claiming  to  be 
entitled  to  such  conveyance  from  any  executor  or  administrator  setting  forth  the 
facts  upon  which  such  claim  is  predicated,  the  probate  judge  ahall  appoint  a  time 
and  place  for  hearing  such  petition,  which  shall  be  at  a  regular  term  of  the  court; 
and  shall  order  notice  of  the  pendency  thereof,  and  of  the  time  and  place  of  hear- 
ing, to  be  published  at  leaat  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  state  as  he  may  deaignate."  When  enacted  in  1872,  |  1598  read: 
"On  the  presentation  of  a  verified  petition  by  any  person  claiming  to  be  entitled 
to  such  conveyance  from  an  executor  or  administrator,  setting  forth  the  facts  upon 
which  the  claim  is  predicated,  the  probate  court  must  appoint  a  time  and  place  for 
hearing  the  petition,  at  a  regular  term  of  the  court,  and  must  order  notice  thereof 
to  be  published  at  least  four  successive  weeka  before  such  hearing,  in  such  news- 
paper in  this  state  as  he  may  designate."  2.  Amended  by  Code  Amdts.  1880, 
p.  99,  (1)  substituting  "court,  or  a  judge  thereof,"  for  "probate  court";  (2) 
omitting  "at  a  regular  term  of  the  court"  before  "and  muat  order."  8.  Amend- 
ment by  Stats.  1901,  p.  226;  unconstitutional:  See  note,  9  6,  ante.  4.  Amended 
by  Stats.  1905,  p.  76,  to  read:  "On  the  presentation  of  a  verified  petition  by  any 
person  claiming  to  be  entitled  to  auch  conveyance  or  transfer  from  an  executor  or 
administrator  of  such  deceased  person,  setting  forth  the  facts,  including  a  copy  of 
the  contract,  upon  which  the  claim  is  predicated,  the  eourt,  or  a  judge  thereof, 
must  appoint  a  time  and  place  for  hearing  the  petition,  and  must  order  notices 
thereof  to  be  published  at  least  four  successive  weeks  before  such  hearing,  in  such 
newspaper  of  general  circulation  published  in  the  county  in  which  the  court  ia  held, 
as  the  court  may  designate."  5.  Amended  by  Stats.  1907,  p.  724;  the  code  com- 
missioner saying,  "Inserts  after  the  words  'petition  by'  the  words  'the  executor  or 
administrator,  or  by,'  thus  authorizing  him  to  present  a  petition  for  leave  to  convey 
property  pursuant  to  a  contract  of  sale  made  by  the  decedent." 
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OlUtloni.     Cal.  64/445;    91/416;    124/247,    258,    254;    141/850,    425;    147/ 
458. 

Verlilcation  of  pleadingB:   Ante,  S  446. 
PnblleaUoii  of  notice:   Post!,  |  1705. 
Petition:  Ante,  S  1518. 

Interested  parties  may  contest. 

§1599.  At  the  time  and  place  appointed  for  the  hearing,  or  at  sneh 
other  time  to  which  the  same  may  be  postponed,  upon  satisfactory  proof 
by  affidavit  or  otherwise,  of  the  due  publication  of  the  notice,  the  court 
shall  proceed  to  hear  the  said  petition,  and  all  persons  interested  in  the 
estate  may  appear  and  contest  such  petition,  by  filing  their  objections  in 
writing,  and  the  court  may  examine,  on  oath,  the  petitioner  and  all  who 
may  be  produced  before  him  for  that  purpose. 

Legislation  91599.     1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 

1207,  as  amended  by  Stats.  1861,  p.  646,  which  read:  "At  the  time  and  place 
appointed  for  snch  hearing,  or  at  such  other  time  as  the  same  may  be  adjourned 
to,  upon  proof  by  alBdavit,  or  otherwise,  of  the  due  publication  of  the  notice,  the 
eoort  shall  proceed  to  a  hearing,  and  all  persons  interested  in  the  estate  may 
appear  and  contest  such  petition,  by  filing  their  objections,  in  writing,  and  the 
court  may  examine,  on  oath,  the  petitioner,  and  all  who  may  be  produced  before 
him,  [f  ]or  that  purpose/'  "When  enacted  in  1872,  f  1599  read  as  at  present,  except 
for  the  amendment  of  1905.  2.  Amended  by  Stats.  1905,  p.  77,  substituting 
"shall  proceed  to  hear  the  said  petition*'  for  "the  court  must  proceed  to  a 
hearing." 

Oltotions.     Cal.  147/458. 

Decree  anthorlsing  conveyance,  when  must  bo  made 

§1600.  If,  after  a  full  hearing  upon  the  petition  and  objections,  and 
examination  of  the  facts  and  circumstances  of  the  claim,  the  court  is 
satisfied  that  the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate 
described  in  the  petition,  a  decree  authorizing  and  directing  the  exeen- 
tor  or  administrator  to  execute  a  conveyance  thereof  to  the  petitioner 
must  be  made. 

Legislation  61600.     1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 

1208,  as  amended  by  Stats.  1861,  p.  640,  which  read:  "After  a  full  hearing 
upon  such  petition  and  objections,  and  examination  of  the  facts  and  circum- 
stances of  the  claim,  if  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
eonyeyance  of  the  real  estate  described  in  his  petition,  the  court  shall  make  a 
decree  authorizing  and  directing  the  executor,  or  administrator,  to  execute  a  con- 
veyance thereof  to  the  petitioner."  When  enacted  in  1872,  8  1600  read  as  at 
present,  except  for  the  changes  made  in  1905  and  1907.  2.  Amendment  by  Stats. 
1901,  p.  227;  unconstitutional:  See  note,  f  5,  ante.  8.  Amended  by  Stats.  1905, 
p.  77,  to  read:  "If,  after  a  full  hearing  upon  the  petition,  and  objections,  if  any 
there  be,  and  examination  of  the  facts  and  circumstances  of  the  claim,  the  court 
is  satisfied  that  the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate,  or  a 
transfer  of  the  personal  property,  described  in  the  petition,  a  decree,  authorizing 
and  directing  the  executor  or  administrator  to  execute  a  conveyance  or  transfer 
thereof  to  the  petitioner,  must  be  made  and  entered  on  the  minutes  of  the  court." 
4.  Amended  by  Stats.  1907,  p.  725,  making  the  section  read  as  when  enacted  in 
1872,  except  for  the  omission  of  the  words  "entered  on  the  minutes  of  the  court 
and  recorded,"  at  the  end  of  the  section;  the  code  commissioner  saying,  "Strikes 
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out  at  tho  ond  of  the  Boction  the  words  'entered  on  the  minntes  of  the  eonrt,'  thii 
requirement  being  coTered  by  the  genenl  proTisions  of  9|  1704  and  1604  of  the 
■ame  code." 

CiUttons.     Cal.  91/416;  147/458. 

Execution  of  conveyance  or  transfer,  and  tbe  recording  of  the  order 

therefor. 

§  1601.  The  executor  or  administrator  must  execute  the  conveyance  or 
transfer  according  to  the  directions  contained  in  the  decree,  which  de- 
cree shall  be  prima  facie  evidence  of  the  correctness  of  the  proceedings, 
and  of  the  authority  of  the  executor  or  administrator  to  make  the  con- 
veyance or  transfer.  If  the  transaction  relate  to  real  property  a  certi- 
fied copy  of  the  decree  must  be  recorded  with  the  deed  in  the  office  of 
the  recorder  of  the  county  in  which  the  land  conveyed  is  situated. 

Legislatton  §1601.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
I  209,  as  amended  by  Stats.  1861,  p.  646,  which  read:  "It  shall  be  the  duty  of 
the  executor,  or  administrator,  to  execute  the  conveyance  according  to  the  direc* 
tions  contained  in  the  decree,  and  a  certified  copy  thereof  shall  be  recorded  with 
the  deed  in  the  office  of  the  recorder,  in  the  county  where  the  lands  lie,  and 
shall  be  OTidenee  of  the  correctness  of  the  proceedings,  and  of  the  authority  of 
the  executor,  or  administrator,  to  make  such  conTejrance.'*  When  enacted  in 
1872,  8  1601  read:  "The  executor  or  administrator  must  execute  the  eouTeyance 
according  to  the  directions  of  the  decree,  a  certified  copy  of  which  must  be 
recorded  with  the  deed  in  the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  and  is  primary  evidence  of  the  correctness  of  the  proceedings,  and  of  the 
authority  of  the  executor  or  administrator  to  make  the  conreyance."  2.  Amended 
by  Oode  Amdts.  1873-74,  p.  871,  substituting  "prima  fade"  for  "primary." 
8.  Amended  by  Stats.  1905,  p.  77. 

OiUUoni.     Gal.  147/458. 

Bights  Of  petitioner  to  enforce  the  contract. 

§1602.  If,  upon  the  hearing,  as  hereinbefore  provided,  the  right  of 
the  petitioner  to  have  a  specific  performance  of  the  contract  is  found  to 
be  doubtful,  tbe  court  must  dismiss  the  petition  without  prejudice  to  the 
rights  of  the  petitioner,  who  may,  at  any  time  within  six  months  after 
such  dismissal,  proceed  by  action  to  enforce  a  specific  performance 
thereof. 

Legislation  81602.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  210,  as  amended  by  Ststs.  1861,  p.  646,  which  read:  "If,  upon  hearing  in  the 
probate  court,  as  hereinbefore  provided,  the  court  shall  doubt  the  right  of  the 
petitioner  to  have  a  specific  performance  of  the  contract,  the  court  shall  dismiss 
the  petition  without  prejudice  to  rights  of  the  petitioner,  who  may,  at  any  time 
within  six  months  thereafter,  proceed  in  the  district  court,  to  enforce  a  specific 
performance."  When  enacted  in  1872,  §  1602  read:  "If,  upon  hearing  In  the 
probate  court,  as  hereinbefore  provided,  the  right  of  the  petitioner  to  have  a 
specific  performance  of  the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  rights  of  the  petitioner,  who  may,  at 
any  time  within  six  months  thereafter,  proceed.  In  the  district  court,  to  enforce 
a  specific  performance  thereof."  2.  Amended  by  Oode  Amdts.  1880,  p.  99, 
omitting  "in  the  probate  court"  after  "hearing";  (2)  substituting  (a)  "right"  for 
"rights,"  and  (b)  "by  action"  for  "in  the  district  court."  t.  Amended  by 
Stats.  1905,  p.  77. 

CiUttons.     Cal.  61/168;   141/850,  425;    147/459. 
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Effect  of  conveyance  or  transfer. 

§  1603.  Everj  conveyance  or  transfer  made  in  pursuance  of  a  decree 
as  provided  in  this  chapter,  shall  pass  title  to  the  property  contracted 
for,  as  fully  as  if  the  contracting  party  himself  was  still  living,  and 
executed  the  conveyance  or  transfer. 

Legislation  S  1603.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
I  211,  which  read:  "Every  conveyance  made  in  pursuance  of  a  decree  of  the  pro- 
bate court,  aa  provided  in  this  chapter,  shall  be  effectual  to  pass  the  estate  con- 
tracted for  as  fully  as  if  the  contracting  party  himself  was  still  living  and  then 
executed  the  eonveyance."  When  enacted  in  1872,  §  1603  (1)  substituted  "pass 
the  title  to"  for  "be  effectual  to  pass,"  and  (2)  omitted  "then"  before  "executed.** 
2.  Amended  by  Code  Amdta.  1880,  p.  99,  to  read  as  at  present,  except  for  the 
ehanges  made  in  1905.  8.  Amended  by  Stats.  1905,  p.  77,  (1)  inserting  "or 
transfer"  after  "conveyance,"  (2)  substituting  "title  to  the  property"  for  "the  title 
to  the  estate,"  and  (8)  inserting  "or  transfer"  at  end  of  section. 

Conveyances  by  executor,  etc.:  Ante,  5  1555. 

Effect  of  recording  a  copy  of  the  decree. 

§1604.  A  copy  of  the  decree  for  a  conveyance  or  transfer  as  pro- 
vided in  this  chapter,  duly  certified  and  recorded  in  the  oiHce  of  the 
recorder  of  the  county  in  which  the  property  is  situated,  gives  the  per- 
son entitled  to  the  conveyance  or  transfer  a  right  to  the  possession  of 
the  property  contracted  for,  and  to  hold  the  same  according  to  the  terms 
of  the  intended  conveyance  or  transfer,  in  like  manner  as  if  the  same 
had  been  conveyed  or  transferred  in  pursuance  of  the  decree. 

Legislation  9  1604.  1.  Enacted  March  11.  1872  (based  on  Probate  Act  1851, 
i  212),  substituting  "gives"  for  "shall  give."  2.  Amended  by  Code  Amdts.  1880, 
p.  99,  substituting  "as  provided  in  this  chapter"  for  "made  by  the  probate  court 
and."  8.  Amended  by  Stats.  1905,  p.  77,  (1)  inserting  "or  transfer"  after  "con- 
veyance" in  each  instance:  (2)  substituting  (a)  "in  which  the  property  is  situ* 
ated"  for  "where  the  lands  lie,"  and  (b)  "property"  for  "lands"  before  "con 
tracted";  (8)  inserting  "or  transferred"  after  "been  conveyed." 

Recording  of  the  decree  does  not  supersede  power  of  court  to  enforce  it. 

§  1606.  The  recording  of  any  decree,  as  provided  in  the  preceding 
section,  shall  not  prevent  the  court  making  the  decree  from  enforcing 
the  same  by  other  process. 

Legislation  §  1606.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
1213),  substituting  "the"  for  "such"  before  "decree."  2.  Re-enacted  by  Stats. 
1905,  p.  77,  in  amending  chapter  IX.     See  Legislation  Ohapter  IX,  ante. 

Where  party  to  whom  conveyance  or  transfer  to  be  made  Is  dead. 

§  1606.  If  the  person  entitled  to  the  conveyance  or  transfer  dies  be- 
fore the  commencement  of  the  proceedings  therefor  under  this  chapter, 
or  before  the  completion  of  the  conveyance  or  transfer,  any  person  en- 
titled to  succeed  to  his  rights  in  the  contract,  or  the  executor  or  admin- 
istrator of  such  decedent,  may,  for  the  benefit  of  the  person  so  entitled, 
commence  such  proceedings  or  prosecute  any  already  commenced,  and  the 
conveyance  or  transfer  must  be  so  made  as  to  vest  the  property  in  the 
person  or  persons  entitled  thereto,  or  in  the  executor  or  administrator, 
for  their  benefit. 
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LegliUtlon  fi  1606.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  214,  which  read:  "If  the  person  to  whom  the  conyeyance  was  to  be  made  shall 
die  before  the  commencement  of  the  proceedings,  aecordioff  to  the  prorisions  of 
this  chapter,  or  before  the  completion  of  the  conToyance,  any  person  who  would 
hare  been  entitled  to  the  estate  under  him  aa  heir,  derisee,  or  otherwise,  in  ease 
the  conTeyance  had  been  made  according  to  the  terms  of  the  contract,  or  the 
executor  or  administrator  of  such  deceased  person,  for  the  benefit  of  the  person 
■o  entitled,  may  commence  such  proceedings,  or  may  prosecute  the  same  if  already 
commenced,  and  the  conTeyance  shall  be  so  made  as  to  rest  the  eatate  in  the  same 
persons  who  would  have  been  entitled  to  it,  or  in  the  executor  or  administrator  for 
their  benefit.'*  When  enacted  in  1872,  %  1606  read  as  at  present,  except  for  the 
amendment  of  1005.  2.  Amended  by  Stats.  1905,  p.  77,  <1)  adding  (a)  **or  trans- 
fer" after  "conTeyance"  in  the  three  instances,  and  (b)  "the"  before  ''proceedings" 
in  first  instance;  (2)  substituting  (a)  "property"  for  "estate,"  and  (b)  "peraon  or 
persons  entitled  thereto"  for  "persons  entitled  to  iC 

CtUUoni.     Cal.  91/416. 

Decree  may  direct  possession  to  be  surrendered. 

§  1607.  The  decree  provided  for  in  this  chapter  may  direct  the  pos- 
session of  the  property  therein  described  to  be  surrendered  to  the  per- 
son entitled  thereto,  upon  his  producing  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be  surrendered. 

Legislation  S  1607.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  214.  See  Legislation  {  1606.  V^hen  enacted  in  1872,  |  1607  read:  "The  de- 
cree proTided  for  in  this  chapter  may  direct  the  possession  of  the  property  therein 
described  to  be  surrendered  to  the  person  entitled  thereto,  upon  his  producing 
the  deed  and  a  certified  copy  of  the  decree,  when,  by  the  terms  of  the  contract,  pos- 
session is  to  be  surrendered."  2.  Amendment  by  Stats.  1901,  p.  227;  uncon- 
stitutional: See  note,  f  5,  ante.  8.  Amended  by  Stats.  1905,  p.  78,  inserting 
"or  transfer"  after  "deed."  4.  Amended  by  Stats.  1907,  p.  725;  the  code  com- 
missioner saying,  "The  words  'deed  or  transfer  and'  are  omitted  after  the  word 
'producing,'  to  harmonize  the  section  with  9  1604  of  the  same  code." 

CiUtions.     CaL  68/416;   64/444;   91/416. 


CHAPTEB  X. 

Accounts  Bendered  by  Executors  and  Administratars,  and  Pajmient  of 

Debts. 

Article  I.     Liabilities  and  Compensation  of  Executors  and  Administrators.     18  1612- 
1619. 
IL     Accounting  and  Settlements  by  Executors  and  Administrators.     (9  1622^ 
1640. 
III.     Payment  of  Debts  of  the  Estate.     98  1648-1653. 

ARTICLE  I. 
Liabilities  and  Compensation  of  Executors  and  Administrators. 

9  1612.  When  executor  or  administrator  personally  liable. 

9  1613.  Executor  to  be  charged  with  all  estate,  eto. 

9  1614.  Not  to  profit  or  lose  by  estate. 

9  1615.  Uncollected  debts  without  fault. 

9  1616.  Compensation   of  executor  and   administrstor.     Compensstlon   of  attbrney. 

Appeal  from  order  of  court. 

9  1617.  Not  to  purchase  claims  against'  the  estate. 
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m 

f  1618.     Ezecntori  and  adminiBtraton.     Commission  a  allowed  to* 
S  1619.     Allowed  fees  for  attorneys.     Extraordinary  servicea. 
OiUUona.  general,  to  artido.     Cal.  181/427. 

When  executor  or  administrator  personally  liable. 

§  1612.  No  executor  or  administrator  is  chargeable  upon  any  special 
promise  to  answer  in  damages  or  to  pay  the  debts  of  the  testator  oi 
intestate  out  of  his  own  estate,  unless  the  agreement  for  that  purpose, 
or  some  memorandum  or  note  thereof,  is  in  writing  or  signed  by  such 
executor  or  administrator,  or  by  some  other  person  by  him  thereunto 
specially  authorized  in  writing. 

Legiilation  §  1612.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  215),  substituting  "is"  for  "shall  be'*  before  "chargeable."  2.  Amendment  by 
Stats.  1001,  p.  227;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by  Stats. 
1907.  p.  918,  (1)  inserting  "in"  before  "damages";  (2)  substituting  "or"  for 
"and"  before  "signed";  and  (8)  Inserting  "in  writing"  after  "authorized,"  at  end 
of  aeetion;  the  code  commissioner  saying,  "The  worda  'in  writing'  ara  inserted  at 
and  of  section,  that  being  the  real  intent." 

OiUtlons.     Oal.  101/885;  117/593. 

Executor  to  be  charged  with  all  estate,  etc. 

§1613.  Every  executor  and  administrator  is  chargeable  in  his  account 
with  the  whole  of  the  estate  of  the  decedent  which  may  come  into  his 
possession,  at  the  value  of  the  appraisement  contained  in  the  inventory, 
except  as  provided  in  the  following  sections,  and  with  all  the  interest, 
profit,  and  income  of  the  estate. 

Legislation  §  1618.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  216),  substituting  (1)  "is"  for  "shall  be,"  and  (2)  "decedent"  for  "deceased." 

CiUtions.  Oal.  70/71;  74/208.  213,  540;  92/170,  174;  119/584;  131/36; 
145/283,  849;  146/141.    App.  2/564.     Prob.  Act:   Cal.  (I  216)  43/549,  550. 

Not  to  profit  or  lose  by  estate. 

§1614.  He  shall  not  make  profit  by  the  increase,  nor  suffer  loss  by 
the  decrease,  or  destruction,  without  his  fault,  of  any  part  of  the  estate. 
He  must  account  for  the  excess  when  he  sells  any  part  of  the  estate  for 
more  than  the  appraisement,  and  if  any  is  sold  for  less  than  the  appraise- 
ment, he  is  not  responsible  for  the  loss,  if  the  sale  has  been  justly  made. 

Legislation  01614.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
§217),  substituting  (1)  "must"  for  "shall."  (2)  "sells"  for  "shall  sell,"  (8)  "is" 
for  "shall  be"  before  "sold,"  and  (4)  "ia  not"  for  "shall  not  be"  before  "re- 
sponsible." 

OiUUons.  Cal.  74/540;  119/584;  146/141.  Prob.  Act:  Oal.  (8  217)  26/429; 
44/588. 

Becoming  purchaMr:  Ante,  §  1576. 

TTncollected  debts  without  fault. 

§  1615.  No  executor  or  administrator  Is  accountable  for  any  debts 
due  to  the  decedent,  if  it  appears  that  they  remain  uncollected  without 
his  fault. 

Legislation  1 1616.     Enacted  March  11,   1872    (based  on  Probate  Act   1851, 

S  218),  substituting  (1)  "is"  for  "shall  be,"  (2)   "decedent"  for  "deceased,"  and 

(8)  "appeara"  for  "ahall  appear." 
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CiUttona.  Oal.  74/20a ;  109/423 ;  123/104 ;  131/86 ;  188/615 ;  140/398 ;  145/ 
288. 

CompenBatlon  of  executor  and  administrator.    Compensation  of  attorney. 

Appeal  from  order  of  court. 

§  1616.  He  shall  be  allowed  all  necessary  expenses  in  the  care,  man- 
agementi  and  settlement  of  the  estate,  and  for  his  services  such  fees  as 
provided  in  this  chapter;  but  when  the  decedent,  by  his  will,  makes 
some  other  provision  for  the  compensation  of  his  executor,  that  shall  be 
a  full  compensation  for  his  services,  unless,  by  a  written  instrument,  filed 
in  the  court,  he  renounces  all  claim  for  compensation  provided  by  in  the 
will.  Any  attorney  who  has  rendered  services  to  an  executor  or  admin- 
istrator may  at  any  time  during  the  administration,  and  upon  such  notice 
to  the  other  parties  interested  in  the  estate  as  the  court  shall  by  ordei 
require,  apply  to  the  court  for  an  allowance  to  himself  of  compensation 
therefor,  and  the  court  shall  on  the  hearing  of  such  application  make  an 
order  requiring  the  executor  or  administrator  to  pay  to  such  attorney 
out  of  the  estate  such  compensation  as  to  the  court  shall  seem  proper. 
Any  payment  made  by  an  executor  or  administrator  in  conformity  with 
such  order  shall  be  allowed  by  the  court  in  his  account.  Any  attorney 
making  such  application  to  the  court  for  compensation  and  all  other 
persons  interested  in  the  estate  may  appeal  from  any  order  made  by  the 
court  fixing  the  amount  of  such  compensation. 

Legislation  §1616.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  219,  which  read:  "He  shall  be  allowed  all  necessary  expenses  in  the  eare,  man* 
agement,  and  settlement  of  the  estate,  and  for  his  serrices  such  fees  as  the  law 
prorides;  bat  when  the  deceased  shall,  by  his  will,  make  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  deemed  a  full  compensation  for  his 
services,  unless  he  shall,  by  a  written  instrument,  filed  in  the  probate  court,  re- 
nounce all  claim  for  compensation  provided  by  the  will.'*  When  enacted  in  1872, 
I  1616  read:  "He  shall  be  allowed  all  necessary  expenses  in  the  care,  management, 
and  settlement  of  the  estate,  and  for  his  services  such  fees  as  provided  in  this 
chapter;  but  when  the  decedent,  by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full  compensation  for  his  services, 
unless,  by  a  written  instrument,  filed  in  the  probate  court,  he  renounces  all  claim 
for  compensation  provided  by  the  will."  2.  Amended  by  Code  Amdta.  1878—74, 
p.  414,  inserting  "including  reasonable  fees  paid  to  attorneys  for  conducting  the 
necessary  proceedings  or  suits  in  the  probate  or  other  courts"  after  "estate.**  8. 
Amended  by  Code  Amdts.  1880,  p.  99.  (1)  omitting  "the  probate  or  other"  before 
"courts,"  and  (2)  omitting  "probate"  before  "court."  4.  Amended  by  Stats.  1905, 
p.  776. 

ClUttons.  Cal.  65/379;  88/4;  101/385;  108/458;  112/458;  120/454;  121/ 
191;  123/660,  663;  125/196.  197;  138/370;  143/144.  App.  6/731;  7/755,  756. 
Prob.  Act:   Cal.   (§219)  88/87;  43/551.     Prob.  Act:   App.   (|  219)   6/731. 

CompensatioB  for  lerTlces.  Oommlsslons,  where  no  pro^liion  in  wlU,  «te.: 
Post,   8  1618. 

Costg:  Ante,  S  1509. 

Not  to  purchase  claims  against  the  estate. 

§  1617.  No  administrator  or  executor  shall  purchase  any  claim  against 
the   estate  he  represents;  and  if   he   pays  any  claim  for  less  than  its 
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nominal  value  he  is  only  entitled  to  charge  in  his  account  the  amount  he 
actually  paid. 

LeffislaUon  g  1617.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1220).  mbstituting  (1)  "pays"  for  "shall  have  paid/'  (2)  "is  only"  for  "shall 
only  be,*'  and  (S)  "the  amount  he"  for  "so  much  as  he  shall  haye.** 

Cltattoai.  Gal.  03/118,  120;  146/194.  Prob.  Act:  Gal.  (8  220)  9/636;  21/ 
82. 

Purchasing  property  of  eitata:  Ante,  1 1676.  Frandnlently  selling  realty: 
Ante,  S  1572. 

Ezecaton  and  administrators.    Oonunlssions  allowed  to. 

§1618.  When  no  compensation  is  provided  by  the  will,  or  the  execu- 
tor renounces  all  claim  thereto,  he  must  be  allowed  commissions  upon 
the  amount  of  estate  accounted  for  by  him,  as  follows:  for  the  first 
thousand  dollars,  at  the  rate  of  seven  per  cent;  for  the  next  nine  thou- 
sand dollars,  at  the  rate  of  four  per  cent;  for  the  next  ten  thousand  dol- 
lars, at  the  rate  of  three  per  cent;  for  the  next  thirty  thousand  dollars, 
at  the  rate  of  two  per  cent;  for  the  next  fifty  thousand  dollars,  at  the 
rate  of  one  per  cent;  and  for  all  above  one  hundred  thousand  dollars, 
at  the  rate  of  one  half  of  one  per  cent.  If  there  are  two  or  more  execu- 
tors the  compensation  shall  be  apportioned  amon^  them  by  the  court  ac- 
cording to  the  services  actually  rendered  by  them  respectively.  The 
same  commissions  shall  be  allowed  to  administrators.  In  all  cases,  such 
further  allowance  may  be  made  as  the  court  may  deem  just  and  reason- 
able for  any  extraordinary  service,  but  the  total  amount  of  such  extra  al- 
lowance must  not  exceed  one  half  the  amount  of  commissions  allowed  by 
this  section.  Where  the  property  of  the  estate  is  distributed  in  kind,  and 
involves  no  labor  beyond  the  custody  and  distribution  of  the  same,  the 
commission  shall  be  computed  on  all  the  estate  above  the  value  of  twenty 
thousand  dollars,  at  one  half  of  the  rates  fixed  in  this  section.  Public  ad- 
ministrators shall  receive  the  same  compensation  and  allowances  as  are 
allowed  in  this  title  to  other  administrators.  All  contracts  between  an 
executor  or  administrator  and  an  heir,  devisee  or  legatee^  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be  void. 

Legislation  f  1618.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  221,  as  amended  by  Stats.  1861,  p.  646,  which  read:  "When  no  eompensation 
shall  haye  been  prortded  by  the  will,  or  the  executor  shall  renounce  all  claim 
thereto,  he  shall  be  allowed  commissions  upon  the  amount  of  the  whole  estate 
accounted  for  by  him,  as  follows:  For  the  first  thousand  dollars,  at  the  rate  of 
seven  per  cent;  for  all  above  that  sum  and  not  exceeding  ten  thousand  dollars,  at 
the  rate  of  fire  per  cent;  for  all  above  that  sum,  at  the  rate  of  four  per  cent;  and 
the  same  commission  shall  be  allowed  administrators.  In  all  cases  such  further 
allowance  may  be  made  as  the  probate  judge  may  deem  just  and  reasonable,  for 
any  extraordinary  services;  provided,  the  total  amount  of  such  allowance  shall 
not  exceed  the  amount  of  commissions  allowed  by  this  section."  When  9  1618  was 
•nacted  in  1872,  (1)  "is"  was  substituted  for  "shall  have  been,"  "renounces"  for 
"ahall  renounce,"  and  "must"  for  "shall"  before  "be  allowed"  and  before  "allow- 
ance"; (2)  the  word  "provided"  was  omitted  and  a  new  sentence  made  of  the  old 
proviso.  2.  Amended  by  Code  Amdts.  1878-74,  p.  415,  adding  at  the  end  of  tha 
section  "and  that  public  administrators  shall  receive  the  same  compensation  and 
Allowances  as  are  allowed  in  this  title  to  other  administrators."     8.  Amandad  by 
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Cod«  Amdtg.  1880,  p.  100,  (1)  ■nbititntinf  («)  "eommlMion**  for  ''eommiMionii" 
after  "allowed/*  and  (b)  *'eoart"  for  "probate  judge";  and  <2)  omitting  "thaf* 
before  "public."  4.  Amended  by  Code  Amdta.  1881,  p.  87,  to  read:  "When  no 
eompensation  is  provided  by  the  will,  or  the  executor  renounces  all  claim  thereto, 
he  must  be  allowed  commissions  upon  the  amount  of  estate  accounted  for  by  him, 
as  follows:  For  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for  all 
above  that  sum  and  not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per 
cent;  for  all  above  ten  thousand  dollars  and  not  exceeding  twenty  thousand  dol- 
lars, at  the  rate  of  four  per  cent;  for  all  above  twenty  thousand  dollars  and  not 
exceeding  fifty  thousand  dollars,  at  the  rate  of  three  per  cent;  for  all  above  fifty 
thousand  dollars  and  not  exceeding  one  hundred  thousand  dollars,  at  the  rate  of 
two  per  cent;  and  for  all  above  one  hundred  thousand  dollars,  at  the  rate  of  one 
per  cent";  the  remainder  of  the  section  reading  same  as  amendment  of  1909,  except 
that  (1)  it  did  not  contain  the  sentence  beginning  "If  there  are"  (which  was  added 
in  1909):  (2)  in  sentence  beginning  "Where  the  property,"  (a)  it  had  the  word 
"commissions"  instead  of  "commission,"  and  (b)  it  did  not  have  the  word  "or* 
after  "one  half' ;  ( 8 )  and  had  a  proviso,  at  end  of  section,  reading,  "provided,  this 
act  shall  not  apply  to  estates  now  in  course  of  administration,  except  where  and 
to  the  extent  that  such  estates  consist  of  bonds  and  other  securities  to  be  dis- 
tributed without  extra  expense  in  administration."  5.  Amendment  by  Stats.  1901. 
p.  227;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1905,  p.  727, 
reading  as  amendment  of  1909,  except  that  it  did  not  contain  the  sentonee  begin- 
ning "If  there  are."  7.  Amended  by  Stats.  1909,  p.  252,  adding  the  sentence  be- 
ginning "If  there  are" ;  in  the  official  bound  volume  of  the  statutes,  in  the  sentence 
beginning  "The  same,"  the  word  "commissions"  was  printed  "commission,"  while 
the  enrolled  bill  had  "commissions,"  the  text,  supra,  following  the  enrolled  bilL 

ClUUoiLS.  Oal.  65/379,  881;  70/71;  96/527;  108/456;  110/566;  119/584; 
121/191;  123/103;  124/48;  125/197;  127/188;  ltf8/463;  143/508;  144/556, 
657;  146/596.  App.  6/731,  782.  Prob.  Act:  Cal.  (1221)  80/113;  49/650; 
46/572.     Prob.  Act:  App.   (9  221)  6/731. 

Allowed  fees  for  attorneys.    Extraordinary  serricea. 

§  1619.  Attorneys  for  executors  and  administrators  shall  be  allowed  oat 
of  the  estate  as  fees  for  conducting  the  ordinary  probate  proceedings  the 
same  amounts  as  are  allowed  by  the  last  section  as  compensation  for  ex- 
ecutors and  administrators  for  their  own  services.  In  all  cases  such 
further  allowance  may  be  made  as  the  court  may  deem  just  and  reasonable 
for  any  extraordinary  services  such  as  sales  or  mortgages  of  real  estate, 
contested  or  litigated  claims  against  the  estate,  litigation  in  regard  to  the 
property  of  the  estate,  and  such  other  litigation  as  may  be  necessary  for 
the  executor  or  administrator  to  prosecute  or  defend. 

Legislation  §  1619.  1.  Added  by  Stats.  1905,  p.  727,  and  differed  from  the  amend- 
ment of  1909,  in  that  (1)  the  first  part  of  the  section  read,  "Executors  and  ad- 
ministrators shall  be  allowed  for  fees  of  their  attorneys  for  conducting  the  ordinary 
probate  proceedinga" ;  (2)  in  final  sentence,  the  word  "services"  was  printed  "aer- 
vice."     2.  Amended  by  Stats.  1909,  p.  987. 

OlUtions.     App.  6/781,  782;  7/765,  766. 
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ARTICLE  n, 

Aoconntiiig  and  Settlements  by  Eacecutors  and  Admlnlitratom 

1622.  Exhibit  of  condition  of  estate. 

1628.  Citation  to  account  at  third  term.      [Repealed.] 

1624.  Petition  for  citation  te  render  final  or  other  accoant.     [Repealed.] 

1625.  Citation  to  account  on  application.      [Repealed.] 

1626.  Objection!  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  Executor  to  render  account  at  expiration  of  term, 

1629.  Executor  to  account  after  hit  authority  revolced. 

1630.  Reyoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  court. 

1632.  Vouchers  for  items  less  than  twenty  dollars,  when  excepted. 
1638.  Day  of  settlement  to  be  appointed.     Clerk  must  sive  notioe  thereof. 

ing  on  settlement. 

1684.  When  settlement  is  final,  notice  must  so  state. 

1685.  Interested  party  may  file  exceptiona  to  account. 

1686.  All  matters  may  be  contested  by  the  heirs.     Hearing  may  b*  postponed. 

1637.  Set'tlement  of  accounts  to  be  conclusive,  when  and  when  not. 

1638.  Proof  of  notice  of  settlement  of  accounts. 
1680.     Executors  or  administrators,  in  case  of  death  of,  personal  representative  to 

present  account. 
8  1640.     Honeys  invested  by  order  of  court.     [Repealed.] 

Exliibit  of  condition  of  estate. 

§  1622.  When  required  bj  the  court,  either  upon  its  own  motion  or 
apon  the  application  of  any  person  interested  in  the  estate,  the  ezeci- 
tor  or  administrator  mast  render  an  exhibit  under  oath,  showing  the 
amount  of  money  received  and  expended  by  him,  the  amount  of  all 
claims  presented  against  the  estate,  and  the  names  of  the  elaimants,  and 
all  other  matters  necessary  to  show  the  condition  of  its  affairs. 

LeglsUtion  11622.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  222,  which  read:  "At  the  third  term  of  the  court  after  his  appointment,  and 
thereafter  at  any  time  when  required  by  the  court,  either  upon  its  own  motion  or 
upon  the  application  of  any  person  interested  in  the  estate,  the  executor  or  ad- 
ministrator shall  render,  for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by  him,  the  amount  of  all 
claims  presented  against  the  estate  and  the  names  of  the  claimants,  and  all  other 
matters  necessary  to  ahow  the  condition  of  its  affairs."  When  |  1622  was  enacted 
in  1872,  "shall"  was  changed  to  "must,"  after  "administrator."  2.  Amended  by 
Gods  Amdts.  1880,  p.  100,  substituting  "Six  months  after  his  appointment,  and 
at  any  time  when  required  by  the  court"  as  the  introductory  words  of  the  section, 
t.  Amendment  by  Stats.  1001,  p.  228;  unconstitutional:  See  note,  9  5,  ante.  4. 
Amended  by  Stats.  1907,  p.  725;  the  code  commissioner  saying,  "Omita  the  re- 
quirement for  filing  an  exhibit  six  months  after  the  appointment  of  an  executor  or 
administrator,  and  leaves  such  exhibit  to  be  filed  whenever  the  court  may  direct. 
The  time  should  differ  according  to  the  circumstances  of  the  estate.  Thus,  if  the 
ostate  is  worth  more  than  ten  thousand  dollars,  no  exhibit  of  any  value  can  be  filed 
«ntil  after  the  ten  months  allowed  for  the  presentation  of  claims  have  expired/* 

CiUUons.  Cal.  109/428;  112/81;  127/188;  181/416;  146/594.  App.  3/806. 
rrob.  Aei:  CaL  (i  322)  9/680. 
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§  1623.     [Citation  to  account  at  third  term.    Bepealed.] 

LegliUtlon  §1628.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  228.  2.  Amended  by  Code  Amdie.  1880,  p.  100.  8.  Repeal  by  Stata.  1901. 
p.  228;  nnconatitutional :  See  note,  |  5,  ante.  4.  Bepealed  by  Stats.  1907,  p. 
725;  the  code  commissioner  saying  in  his  note  to  8S  1623,  1624.  1625,  "Repealed, 
as  unnecessary  and  inconsistent  with  S  1622,  aa  amended.*' 

OitoUoni.     Oal.  72/24;  112/179;  116/451. 

OiUtion:   Post,  ft  1707-1711. 

§1624.  [Petition  for  citation  to  render  final  or  other  account.  Be- 
pealed.] 

Legislation  §1624.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  224.  2.  Amended  by  Code  Amdts.  1880,  p.  100.  8.  Repeal  by  Stats.  1901, 
p.  228;  unconstitutional:  See  note,  I  5,  ante.  4.  Repealed  by  Stats.  1907,  p. 
725.    See  code  commissioner's  note,  Legislation  §  1628,  ante. 

CiUtioni.    X;al.   80/97;    119/241;    (subd.   5)    112/441.     App.   4/112. 

§  1626.     [Citation  to  account  on  application.    Bepealed.] 

Legislation  §  1626.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  225.  2.  Amended  by  Code  Amdts.  1880,  p.  100.  8.  Repeal  by  Stats.  1901-, 
p.  228;  unconstitutional:  See  note,  |  6,  ante.  4.  Repealed  by  Stata.  1907,  p. 
725.     See  code  commissioner's  note.  Legislation  1 1623,  ante. 

Citations.     Oal.   112/81;    116/451. 

Objectioiu  to  account^  wbo  may  fll«. 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or  administrator, 
any  person  interested  may  appear  and,  by  objections  in  writing,  contest 
any  account  or  statement  therein  contained.  The  court  may  examine  the 
executor  or  administrator,  and  if  he  has  been  guilty  of  neglect,  or  has 
wasted,  embezzled,  or  mismanaged  the  estate,  his  letters  must  be  revoked. 

Legislation  §  1626.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1226),  (1)  substituting  (a)  "neglect'*  for  "negligence"  and  (b)  "must"  fur 
"shall";   (2)  omitting  "or"  before  "emberzled." 

Citations.     Oal.  123/104;  149/172.     Prob.  Act:  Cal.  (I  226)  26/57. 

Any- person  interested:  Post,  1 1685. 

Bevocation  for  Buiscondnct:  Anfe,  6I 1486  et  seq. 

Attachment  for  not  obeying  citation. 

§  1627.  If  any  executor  or  administrator  neglects  or  refuses  to  ap- 
pear and  render  an  exhibit,  after  having  been  duly  cited,  an  attachment 
may  be  issued  against  him  and  such  exhibit  enforced,  or  his  letters  may 
be  revoked,  in  the  discretion  of  the  court. 

Legislation  §1627.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  227),  (1)  substituting  "neglects  or  refuses"  for  "neglect  or  refuse,"  (2)  omitting 
"duly"  before  "issued,"  and  (8)  inserting  "and  such  exhibit  enforced"  after  "him." 

Citations.     App.  8/806.     Prob.   Act:  Cal.  (I  227)    26/429. 

Contempt:  Ante,    SI  1209  et  leq. 

ESzecntor  to  render  account  at  expiration  of  term. 

§  1628.  Within  thirty  days  after  the  expiration  of  the  time  men- 
tioned in  the  notice  to  creditors  within  which  claims  muit  be  exhlbited| 
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every  executor  or  administrator  must  render  a  full  aceoant  and  report 
of  his  administration.  If  he  fails  to  present  his  account  the  eourt  or 
judge  must  compel  the  rendering  of  the  account  by  attachments,  and 
any  person  interested  in  the  estate  may  apply  for  and  obtain  an 
attachment;  but  no  attachment  must  issue  unless  a  citation  has  been 
first  issued,  served  and  returned,  requiring  the  executor  or  administrator 
to  appear  and  show  cause  why  an  attachment  should  not  issue.  Every 
account  must  exhibit  all  debts  which  have  been  presented  and  allowed 
during  the  period  embraced  in  the  account. 

Legislation  11628.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  228,  as  amended  hj  Stats.  1861,  p.  647,  which  read:  "Every  executor,  or  ad- 
ministrator, shall  render  a  fnll  account  and  a  report  of  his  administration,  upon 
the  expiration  of  one  year  from  the  time  of  his  appointment;  if  he  fail  to  pre- 
sent his  account,  it  shall  be  the  duty  of  the  eourt,  or  judge,  to  compel  the  render- 
ing of  such  account,  by  attachment,  and  any  person  interested  in  the  estate  may 
spply  for  and  obtain  an  attachment,  but  no  attachment  shall  issue  unless  a  cita- 
tion has  been  first  issued  and  returned,  requiring  the  executor,  or  administrator, 
to  appear  and  show  cause  why  an  attachment  should  not  issue.  Every  account 
rendered,  shall  exhibit  not  only  the  debts  which  may  have  been  paid,  but  also  a 
statement  of  all  debts  which  hare  been  duly  presented  and  allowed  during  the 
period  embraced  in  the  account."  When  8  1628  was  enacted  in  1872,  (1)  "must"  was 
substituted  for  "shall"  in  each  instance,  "at"  for  "upon"  before  "the  expiration," 
*'fails"  for  "fail,"  "the  court  or  Judge  must"  for  "it  shall  be  the  duty  of  the  court 
or  judge  to,"  and  "the"  for  "such"  before  "account";  (2)  "served"  was  added  after 
"issued";  (3)  "may"  was  omitted  before  "have  been  paid."  2.  Amended  by  Code 
Amdts.  1875-76,  p.  104. 

CiUtioiiS.  Cal.  72/24;  109/423;  112/81;  188/449;  143/481;  146/194.  Prob. 
Act:  Cal.    (1228)   9/636;   26/429;    80/110;    55/582. 

Aceoum  of  administration.     Final:  Post,  89  1647,  1652. 

J'udga  may  receive  at  chambers:  Ante,   8  186. 

ffcecntor  to  account  after  his  autliority  revoked. 

§1629.  When  the  authority  of  an  executor  or  administrator  eeascs, 
or  is  revoked  for  any  reason,  he  may  be  cited  to  account  before  tbc 
cootrty  at  the  instance  of  the  person  succeeding  to  the  administration  of 
the  same  estate,  in  like  manner  as  he  might  have  been  cited  by  any 
peraon  interested  in  the  estate  during  the  time  he  was  executor  or 
administrator. 

Legislation  1 1629.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
|a2i9),  substituting  (1)  "When"  for  "Whenever,"  and  (2)  "ceases  or  is  revuked" 
for  "shall  cease  or  be  reroked."  2.  Amended  by  Oode  Amdts.  1880,  p.  101,  omit- 
ting "probate"  before  "court." 

CiUtions.     Cal.  52/637;  74/589.     App.  4/118,  119. 

Aceonnt  after  authority  ended:   See  ante,  8  1^23. 

Revoking  autliority  of  ezecntor,  when. 

§1630.  If  the  executor  or  administrator  resides  out  of  the  eountyi 
or  absconds,  or  conceals  himself,  so  that  the  citation  cannot  be  per- 
sonally served,  and  neglects  to  render  an  account  within  thirty  days 
after  the  time  prescribed  in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where  the  attachment 
has  been  executed,  his  letters  must  be  revoked. 
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LegUUtloii  §  1630.  Enacted  March  11,  1872  (based  on  ProbaU  Act  1851. 
I  280),  Bubatituting  (1)  "neglects"  for  "shall  neglect"  in  both  instances,  (2) 
'*prescribed  in  this  article"  for  "above  prescribed."  and  (8)  "musi"  fox  "shall." 

Oitationi.     App.  6/689. 

Compare  ante,  9  1^30. 

To  produce  and  file  vonchen,  whlcb  remain  in  court. 

§1631.  In  rendering  his  account,  the  executor  or  administrator  must 
produce  and  file  vouchers  for  all  charges,  debts,  claims,  and  expenses 
which  he  has  paid,  which  must  remain  in  the  court;  and  he  may  be 
examined  on  oath  touchiog  such  payments,  and  also  touching  any  prop- 
erty and  effects  of  the  decedent,  and  the  disposition  thereof.  When 
any  voucher  is  required  for  other  purposes,  it  may  be  withdrawn  on 
leaving  a  certified  copy  on  file;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  the  settlement,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 

Legislation  81681.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
9  281,  as  amended  by  Stats.  1861,  p.  647,  which  read:  "In  rendering  his  account, 
the  executor,  or  administrator,  shall  produce  Touchers  for  all  charges,  debts, 
claims,  and  expenses,  which  he  shall  have  paid,  which  vouchers  shall  be  filed  and 
remain  in  the  court;  and  he  may  be  examined  on  oath  touching  each  payments,  and 
also  touching  any  property  and  effects  of  the  deceased,  and  the  disposition  thereof. 
When  any  such  Toucher  shall  be  required  for  other  purposes,  it  may  be  withdrawn 
on  leaving  a  certified  copy  on  file;  if  any  voucher  be  lost,  or  for  other  good  reason 
the  same  cannot  be  produced  on  settlement,  the  payment  may  be  proTed  by  the 
oath  of  any  competent  witness." 

Oitattons.     Cal.  68/349;    74/202;    80/178.    176. 

Vonehers.     Boqolred  of   claimant:  Ante,    9  1494.     Want   of:  Post.    1 1682. 

Vouchers  for  Items  less  tban  twenty  dollars,  when  excepted. 

§  1632.  On  the  settlement  of  his  account  he  may  be  allowed  any 
item  of  expenditure  not  exceeding  twenty  dollars,  for  which  no  voucher 
is  produced,  if  such  item  be  supported  by  his  own  uncontradicted  oath 
positive  to  the  fact  of  payment,  specifying  when,  where,  and  to  whom  it 
was  made;  but  such  allowances  in  the  whole  must  not  exceed  five  ban- 
dred  dollars  against  any  one  estate,  and  if,  upon  such  settlement  of 
accounts,  it  appear  that  debts  against  the  deceased  have  been  paid  with- 
out the  affidavit  and  allowance  prescribed  by  statute  or  sections  one 
thousand  four  hundred  and  ninety-four,  one  thousand  four  hundred  and 
ninety-five,  and  one  thousand  four  hundred  and  ninety-six  of  this  code, 
and  it  shall  be  proven  by  competent  evidence  to  the  satisfaction  of  the 
court  that  such  debts  were  justly  due,  were  paid  in  good  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness  over  and  above 
all  payments  or  set-offs,  and  that  the  estate  is  solvent,  it  shall  be  the 
duty  of  the  said  court  to  allow  the  said  sums  so  paid  in  the  settlement 
of  said  accounts. 

LegislaUon  1 1632.  1.  Enacted  March  11.  1872;  based  on  Probate  Aet  1861, 
I  282,  which  read:  "On  the  settlement  of  his  account  he  may  be  allowed  any  item 
of  expenditure  not  exceeding  twenty  dollars,  for  which  no  Toucher  is  produced,  if 
such  item  be  supported  by  his  own  oath  positive  to  the  fact  of  payment,  specifying 
where  and  to  whom  the  payment  was  made,  and  if  such  oath  be  vneontradiotad; 
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but  such  allowances  In  the  whole  shall  not  exceed  fire  hundred  dollars  for  pay- 
ment in  behalf  of  any  one  estate."  When  enaeted  in  1872,  9  1632  (1)  inserted  (a) 
"uncontradicted"  before  "oath,"  and  (b)  "when"  after  "specifying";  (2)  sub- 
stituted "it"  for  "the  payment";  (8)  omitted  "and  if  such  oath  be  uncontradicted"; 
(4)  substituted  (a)  "must"  for  "shall,"  and  (b)  "against"  for  "for  payment  in  be- 
half of."    2.  Amended  by  Code  Amdts.  1880,  p.  101. 

OltattOBl.  Cbl.  68/850;  72/840;  80/178,  176;  92/294;  115/88;  127/187. 
App.   8/668. 

Day  of  settlement  to  l>e  appointed.    Clerk  must  glTO  notice  thereof. 

Hearing  on  settlement. 

§  1633.  When  any  account  is  rendered  for  settlement,  the  clerk  of  the 
court  must  appoint  a  day  for  the  settlement  thereof,  and  thereupon  give 
notice  thereof  by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  countj,  setting  forth  the  name  of  the  estate,  the  executor 
or  administrator,  and  the  day  appointed  for  the  settlement  of  the  ac- 
count. If,  upon  the  final  hearing  at  the  time  of  settlement,  the  court, 
or  a  judge  thereof,  should  deem  the  notice  insufficient  from  any  cause, 
he  may  order  such  further  notice  to  be  given  as  may  seem  to  him  proper. 

Legislation  §1633.  1.  Enaeted  March  11,  1872;  based  on  Probate  Act  1851, 
1288,  as  amended  by  Stats.  1861,  p.  647,  which  read:  "When  any  account  is 
rendered  for  settlement,  the  court,  or  judge,  shall  appoint  a  day  for  settlement 
thereof;  the  cleric  shall  thereupon  give  notice  thereof,  by  causing  notices  to  be 
posted  in  at  least  three  public  places  in  the  county;  the  notices  shall  set  forth 
the  name  of  the  estate  and  of  the  executor,  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account,  which  shall  be  on  some  day  of  a  term 
of  the  eourt;  the  court,  or  probate  judge,  may  order  such  further  notice  to  be 
given  as  he  may  deem  proper."  When  enacted  in  1872,  (  1633  read:  "When  any 
account  is  rendered  for  settlement,  the  court  or  judge  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice  thereof,  by  causing  notice 
to  be  posted  in  at  least  three  public  places  in  the  county,  setting  forth  the  name 
of  the  estate,  the  executor  or  administrator,  and  the  day  appointed  for  the  settle- 
ment of  the  account,  which  must  be  on  some  day  of  a  term  of  the  court.  The 
eourt  or  probate  judge  may  order  such  further  notice  to  be  given  as  may  be 
proper."  2.  Amended  by  Code  Amdts.  1880,  p.  101,  (1)  substituting  "a  judge 
thereof  for  "or  judge";  (2)  omitting  "which  must  be  on  some  day  of  a  term  of 
the  court"  after  "of  the  account";  (8)  substituting  "or  a  judge  thereof*  for  "or  a 
probate  judge,"  in  the  last  sentence.    8.  Amended  by  Stats.  1891,  p.  428. 

OiUtions.  Cal.  70/149;  81/487;  86/554;  110/561;  116/580;  117/508;  118/ 
881;  120/701;  121/689;  129/175;  150/461.  App.  6/200.  Prob.  Aet:  Oal. 
(1288)  80/110. 

Proof  of  notice  of  settlement:  Post,  1 1688. 

Wben  settlement  is  final,  notice  mnst  so  state. 

§  1634.  If  the  account  mentioned  in  the  preceding  section  be  for  a 
final  settlement,  and  a  petition  for  the  final  distribution  of  the  estate 
be  filed  with  said  account,  the  notice  of  settlement  must  state  those  facts, 
which  notice  must  be  given  by  postin^jr  or  publication  for  at  least  ten 
days  prior  to  the  day  of  settlement.  On  the  settlement  of  said  account, 
distribution  and  partition  of  the  estate  to  all  entitled  thereto  may  be 
immediately  had  without  further  notice  or  proceedings. 
Code  Olfr  ?roo»- 
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Legtilstloii  1 1634.  1.  Enacted  March  11,  1872,  and  then  read:  "If  the  ae- 
count  mentioned  in  the  preceding  section  is  for  a  final  settlement,  and  the  estate 
is  ready  for  distribution  and  partition,  the  notice  thereof  required  to  be  pub- 
lished must  state  these  facts;  and,  on  confirmation  of  the  final  account,  distribu- 
tion and  partition  of  the  estate  to  all  entitled  thereto  must  be  immediately  had, 
without  further  notice  or  proceedings.  If,  from  any  cause,  the  hearing  of  the 
account  or  the  partition  and  distribution  is  postponed,  the  order  postponing  the 
same  to  a  day  certain,  is  notice  to  all  persons  interested  therein."  2.  Amended 
by  Code  Amdts.  1873-74,  p.  872,  (1)  changing  the  first  part  of  the  section  to 
read,  "If  the  account  mentioned  in  the  preceding  section  be  for  a  final  settlement, 
and  the  estate  be  ready  for  distribution,  the  notice  of  the  settlement  must  state 
these  facts,  and  must  be  served,  published,  or  waived  in  the  same  manner  as  pro- 
vided in  section  fifteen  hundred  and  thirty-nine  of  this  code,  relating  to  sales  of 
property;  and,  on  confirmation  of  the  final  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto  may  be  immediately  had,  without  further  notice 
or  proceedings,"  and  (2)  in  final  sentence,  changing  "is"  to  "be"  after  "distribu- 
tion." 8.  Amended  by  Oode  Amdts.  1875-76,  p.  104,  to  read:  "If  the  account 
mentioned  in  the  preceding  section  be  for  a  final  settlement,  and  a  petition  for  the 
final  distribution  of  the  estate  be  filed  with  said  account,  the  notice  of  the  settle- 
ment must  state  those  facts,  which  notice  must  be  given  by  posting  or  publication, 
as  the  court  may  direct,  and  for  such  time  as  may  be  ordered.  On  the  settlemenl 
of  said  account,  distribution  and  partition  of  the  estate  to  all  entitled  thereto  may 
be  immediately  had,  without  further  notice  or  proceedings."  4.  Amended  by  Stats. 
1891,  p.  428. 

OlUtloiis.  Cal.  65/869;  86/554;  88/879;  118/881;  120/701;  122/530,  581; 
125/516;    181/429;    141/870;    150/400,   464. 

Notice  of  petitton  for  final  distribution:  See  post,  9  1668. 

Notice  on  partition  and  distribution:   See  post,  9  1683. 

Notice  on  final  distribution:   See  post,  9  1664. 

Interested  party  may  file  exceptions  to  account. 

§  1635.  On  the  day  appointed,  or  any  subsequent  day  to  which  the 
hearing  may  be  postponed  by  the  court,  any  person  interested  in  the 
estate  may  appear  and  file  his  exceptions  in  writing  to  the  account,  and 
contest  the  same. 

Legislation  fi  1636.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
9  234),  substituting  "postponed"  for  "adjourned." 

Citations.  Cal.  66/242,  243;  74/204,  205,  209,  210;  116/580;  123/659; 
127/132;  143/145;  146/195;  151/147.  App.  1/37;  6/200.  Frob.  Act:  Cal. 
(9  284)    26/57;    29/519;    80/110. 

All  matters  may  be  contested  by  the  heirs.    Hearing  may  be  postponed. 

§  1636.  All  matters,  including  allowed  claims  not  passed  upon  on  the 
settlement  of  any  former  account,  or  on  rendering  an  exhibit,  or  on 
making  a  decree  of  sale,  may  be  contested  by  the  heirs,  for  cause  shown. 
The  hearing  and  allegations  of  the  respective  parties  may  be  postponeil 
from  time  to  time,  when  necessary,  and  the  court  may  appoint  one  or 
more  referees  to  examine  the  accounts,  and  make  report  thereon,  sub- 
ject to  confirmation;  and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent.  Whenever  an 
allowed  claim  is  contested  by  any  heir,  or  other  person  entitled  to  con- 
test it,  either  the  contestant  or  the  claimant  is  entitled  to  a  trial  by 
jury  of  the  issues  of  fact  presented  by  the  contest;  and  it  is  the  duty 
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of  the  eourty  at  request  of  either  party,  to  call  a  jury  and  submit  to 
them  such  issues,  and,  after  receiving  their  yerdict,  to  enter  an  order 
disposing  of  such  contest  in  accordance  therewith. 

LegiaUtloB  fieSS.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  ISf^l. 
IS  235,  236,  as  amended  hj  Stats.  1861,  p.  647,  which  read:  "See.  235.  If 
there  be  anj  minor  interested  in  the  estate,  who  has  no  legally  appointed  guar- 
dian, the  court  shall  appoint  some  disinterested  person  to  represent  him,  who, 
on  behalf  of  the  minor,  may  contest  the  acconnt,  as  any  other  person  having  an 
Interest  might  contest  it,  and  who  shall  be  allowed  by  the  court,  for  his  services, 
a  reasonable  compensation;  the  court  shall  also,  if  it  deems  it  necessary,  appoint 
an  attorney  to  represent  the  absent  heirs  and  devisees.  All  matters,  including 
allowed  claims  not  passed  upon  on  the  settlement  of  any  former  account,  or  on 
rendering  an  exhibit,  or  on  making  a  decree  of  sale,  may  be  contested  by  the 
heirs,  for  cause  shown/'  "See.  236.  The  hearing  and  alleirations  of  the  re- 
■pectire  parties  may  be  adjourned  from  time  to  time,  as  shall  be  necessary, 
and  the  court  may  appoint  one,  or  more,  referees  to  examine  the  accounts  and 
make  report  thereon,  subject  to  confirmation;  and  may  allow  a  reasonable  com- 
pensation to  such  referees,  to  be  paid  out  of  the  estate  of  the  deceased."  When 
enacted  in  1872,  S  1636  read  as  at  present,  except  for  the  amendment  of  1907. 
2.  Amendment  by  Stats.  1901,  p.  228;  unconstitutional:  See  note,  S  5,  ante.  8. 
Amended  by  Stats.  1907,  p.  725,  adding  the  last  sentence;  the  code  commissioner 
saying,  "Adds  the  last  sentence,  entitling  the  party  to  a  jury  trial  when  an  al- 
lowed claim  is  oontested." 

ClUUons.  Cal.  62/187,  415;  67/84;  72/840;  74/208,  568;  88/35;  121/689; 
125/862;  181/417;  141/16;  148/481;  146/195.  Prob.  Aet:  CaL  (I  235)  87/ 
426;    181/417;    ({286)    80/110. 

Beferaei:  Ante,   fiS  638-645. 

Settlement  of  accounts  to  be  condnsiye,  when  and  when  nd 

§  1637.  The  settlement  of  the  account  and  the  allowance  thereof  by 
the  court,  or  upon  appeal,  is  conclusive  against  all  persons  in  any  way 
interested  in  the  estate^  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  right  to  move  for  cause  to  reopen  and  examine 
the  account,  or  to  proceed  by  action  against  the  executor  or  adminis- 
trator, either  individually  or  upon  his  bond,  at  any  time  before  final  dis- 
tribution; and  in  any  action  brought  by  any  such  person,  the  allowance 
and  settlement  of  the  account  is  prima  facie  evidence  of  its  correctness. 

Legislation  61637.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  237,  which  read:  "The  settlement  of  the  account  and  the  allowance  thereof  by 
the  court,  or  upon  appeal,  shall  be  conclusive  against  all  persona  in  any  way  in- 
terested in  the  estate,  saving,  however,  to  all  persons  laboring  under  any  legal 
disability,  their  rights  to  proceed  against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  within  two  yean  after  their  respective  disabilities 
shall  cease,  and  in  any  action  brought  by  any  such  person,  the  allowance  and 
aettlement  of  the  account  shall  be  deemed  presumptive  evidence  of  its  correctness." 
"When  i  1687  was  enacted  in  1872,  (1)  "shall  be"  waa  changed  to  "is"  before 
"eon elusive,"  (2)  "shall"  was  omitted  before  "cease,"  <8)  "shall  be  deemed  pre- 
sumptive" waa  changed  to  "is  primary."  2.  Amended  by  Code  Amdts.  1878-74, 
p.  872. 

CiUtfons.  Cal.  58/685;  54/257;  72/815;  80/170;  88/294;  87/483;  116/ 
881;  1X9/582;  123/659;  129/887;  181/429;  146/196.  Frob.  Act:  OaL 
(1287)    24/94;    80/111;    86/655;    87/426;    54/257. 

OondniiTeBesf  ef  Mttlement:  Post,  1 1638. 
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Proof  of  notice  of  settlement  of  accounts. 

§  1638.  The  account  must  not  be  allowed  by  the  eonrt  until  it  is  first 
proved  that  notice  has  been  given  as  required  hj  this  chapter,  and  the 
decree  must  show  that  such  proof  was  made  to  the  satisfaction  of  the 
eoart,  and  is  conclusive  evidence  of  the  fact. 

Legislation  11638.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
§238),  BubBtituting  (1)  "must"  for  "shall"  in  both  instances,  and  (2)  "is"  for 
*'be"  before  "first"  and  for  "shall  be"  before  "conclusiTe." 

OlUtlons.  Cal.  63/522;  72/340;  74/208;  87/488;  116/580.  App.  6/200. 
Prob.  Act:  Cal.    (9  238)    80/111. 

Execnton  or  administrators,  in  case  of  deatb  of,  personal  representative 

to  present  account. 

§1639.  If  any  executor  or  administrator  dies,  his  accounts  may  be 
presented  by  his  personal  representatives  to,  and  settled  by,  the  court  in 
which  the  estate  of  which  he  was  executor  or  administrator  is  being 
administered,  and,  upon  petition  of  the  successor  of  such  deceased  execu- 
tor or  administrator,  such  court  may  compel  the  personal  representatives 
of  such  deceased  executor  or  administrator  to  render  an  account  of*  the 
administration  of  their  testator  or  intestate,  and  must  settle  such  account 
as  in  other  cases. 

Leffislation  11639.  1.  Addition  hj  Stata.  1901,  p.  228;  nnconstitntional :  Bee 
note,  I  6,  ante.  2.  Added  by  Stats.  1905,  p.  216,  being  a  re-enactment  of  the  code 
commission  section  of  1901 ;  the  code  commissioner  saying,  "This  is  a  new  section, 
added  in  1905,  the  matter  in  the  old  section,  1639,  haying  been  transferred  to 
I  1627.  The  new  section  anthorizes  the  personal  representatives  of  a  deceased 
executor  or  administrator  to  present  and  hare  settled  the  account  of  such  deceased. 
Formerly  there  was  no  way  of  settling  such  accounta  except  by  suit  in  equity, 
which  is  expensive,  unnecessary,  and  less  expeditious  than  the  mode  proposed." 
The  original  (1689  was  added  by  Code  Amdts.  1873-74,  p.  873,  and  was  repealed 
by  Stats.  1905,  p.  242,  the  subject-matter  having  been  transferred  to  §  1527,  ante. 

CiUtlons.     Cal.    104/111. 

f  1640.     [Moneys  invested  by  order  of  eonrt.    Repealed.] 

Iieglslatlon  •  1640.  1.  Added  by  Code  Amdts.  1878-74,  p.  873.  3.  Amended 
by  Code  Amdts.  1880,  p.  101.  8.  Repeal  by  Stats.  1901,  p.  229;  unconstitu- 
tional: See  note,  9  5,  ante.  4.  Repealed  by  Stats.  1907,  p.  724;  the  code  com- 
missioner  saying,  "Repealed,  because  its  contents  are  embraced  la  1 1592,  as 
amended." 

ARTICLE  m. 

Payment  of  Debts  of  the  Estate. 

I  1648.  Order  In  which  debts  must  be  paid. 

S  1644.  Where  property  insufficient  to  pay  mortgage. 

§  1645.  Estat'e  insufficient,  a  dividend  to  be  paid. 

§  1646.  Funeral  expenses  and  expenses  of  last  sickness. 

I  1647.  Order  for  payment  of  debts,  and  discharge  of  the  executor  or  administrator. 

f  1648.  Provision  for  disputed  and  contingent  claims. 

i  1649.  After  decree  for  payment'  of  debts,  executor  personally  liable  to  creditors. 

I  1650.  Claims  not  included  in  order  for  payment  of  debts,  how  disposed  of, 

I  1651.  Order  for  payment  of  legacies,  and  extension  of  time. 

i  1652.  Final  account,  when  to  be  made. 

i  1668.  Negleet  to  render  final  account,  how  treated. 
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Order  in  which  debts  most  be  paid* 

§  1643.  The  debts  of  the  estate,  subject  to  the  provisions  of  section 
twelve  hundred  and  five,  must  be  paid  in  the  following  order: 

1.  Fnneral  expenses; 

2.  The  expenses  of  the  last  sickness; 

8.  Debts  having  preference  by  the  laws  of  the  United  States; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and  mort- 
gages and  other  liens  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

If  a  debt  is  payable  in  a  particular  kind  of  monej  or  currency,  it  must 
be  paid  only  in  such  money  or  currency.  If  the  estate  is  insolvent,  no 
greater  rate  of  interest  must  be  paid  upon  any  debt,  from  the  time  of 
the  first  publication  of  notice  to  creditors,  than  is  allowed  by  law  on 
judgments. 

Legislation  0  1043.  1.  Enacted  March  11.  1872  (based  on  Probate  Act  1851, 
I  239),  ■nbatitating  (1)  "aubject  to  the  provisiong  of  see.  1205  must"  for  "ahall/' 
and  (2)  "decedent"  for  "deceased";  the  section  then  ending  with  subd.  5.  2. 
Afloendment  bf  State.  1901,  p.  229;  unconetitutional :  See  note,  |  5,  ante.  3. 
Amended  by  State.  1907,  p.  726,  (1)  Inserting,  in  enbd.  4,  "and  other  liens"  after 
"mortgagee,"  and  (2)  adding  the  final  paragraph;  the  code  commissioner  saying, 
"The  amendment  providea  for  liene  other  than  thoee  arising  from  mortgage,  and 
adds  the  proyision  of  the  last  sentence  of  8  1494  and  the  last  sentence  of  1496." 

OlUtione.  Cal.  62/577;  57/469;  88/648;  120/701;  124/230;  138/804;  145/ 
509;  146/201,  202;  (subd.  1)  131/71;  (subd.  4)  117/506;  122/463;  138/804. 
Prob.  Act:  Cal.    (9  289)   26/66;   29/368,   380. 

Preferred  claims  for  wages:  Ante,  §  1205. 

Family  allowance:  Ante,  fi  1467;  post,  fi  1646. 

Mortgaged  real  esUU:  Ante,  %  1569. 

interest  on  claims:   See  ante,  9S  1494,  1513. 

Debts  payable  in  partlcnlar  kind  of  money:  See  ante,  |  1496. 

Bzpenees  of  administration  and  family  allowances  to  be  paid  before  other  debts: 
See  OIt.  Oode,  f  1859. 

Where  property  iiunifflcient  to  pay  mortgage. 

§1644.  The  preference  given  in  the  preceding  section  to  a  mortgage 
or  lien  only  extends  to  the  proceeds  of  the  property  subject  to  the  mort- 
gage or  lien.  If  the  proceeds  of  such  property  are  insufficient  to  pay 
the  mortgage  or  lien,  the  part  remaining  unsatisfied  must  be  classed  with 
^STieral  demands  against  the  estate. 

Legislation  91644.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  240,  which  read:  "The  preference  given  in  the  preceding  section  to  a  mortgage, 
shall  only  extend  to  the  proceeds  of  the  property  mortgaged.  If  the  proceeds  of 
such  property  be  insafiicient  to  pay  the  mortgage,  the  part  remaining  nnaatisfied 
shall  be  classed  with  other  demands  against  the  estate."  When  S  1644  was  enacted 
in  1872,  (1)  "only  extends"  was  substituted  for  "shall  only  extend,"  (2)  ''is"  for 
'«be"  before  "insufficient,"  and  (8)  "must"  for  "shall"  before  "be  classed."  2. 
Amendment  by  Stats.  1901,  p.  229;  unconstitutional:  See  note,  S  5,  ante.  8. 
Amended  by  State.  1907,  p.  726. 

CiUtions.     Oal.  146/200,  201,  202. 

Froeeeds  of  property  mortgaged:  Ante.  I  1569. 


§  1645  CODE  OF  CIVIL  PROCEDUfiE.  678 

Estate  Insufficient,  a  dividend  to  be  paid. 

§  1645.  If  the  estate  is  insufficient  to  pay  all  the  debts  of  any  one 
class,  each  creditor  must  be  paid  a  dividend  in  proportion  to  his  claim; 
and  no  creditor  of  any  one  class  shall  receive  any  payment  untU  all  those 
of  the  preceding  class  are  fully  paid. 

Legislation  §1645.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
i  241),  substituting  (1)  "is"  for  "be"  before  "insufficient,"  (2)  "must"  fop  "shall" 
after  "creditor,"  and  (8)  "are"  for  "shall  be"  before  "fully  paid." 

Citations.  Cal.  67/459;  68/405,  515;  61/72;  146/201,  202.  Prob.  Aet: 
Cal.    (S  241)    26/66. 

Funeral  expenses  and  expenses  of  last  sickness. 

§1646.  The  executor  or  administrator,  as  soon  as  he  has  sufficient 
funds  in  his  hands,  must  pay  the  funeral  expenses  and  the  expenses  of  the 
last  sickness,  and  the  allowance  made  to  the  family  of  the  decedent. 
He  may  retain  in  his  hands  the  necessary  expenses  of  administration,  but 
he  is  not  obliged  to  pay  any  other  debt  or  any  legacy  until,  as  pre- 
scribed in  this  article,  the  payment  has  been  ordered  by  the  court. 

Legislation  81646.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
I  242,  which  read:  "It  shall  be  the  duty  of  the  executor  or  administrator,  as  soon 
as  he  has  sufficient  funds  in  his  hands,  to  pay  the  funeral  expenses  and  the  ex- 
penses of  the  last  sickness,  and  the  allowance  made  to  the  family  of  the  deceased; 
and  he  may  retain  in  his  hands  the  necessary  expenses  of  administration,  but  he 
shall  not  be  obliged  to  pay  any  other  debt,  or  any  legacy  until,  as  prescribed  In 
this  act,  the  payment  has  been  ordered  by  the  court." 

Citations.  Cal.  61/72;  65/879;  88/647;  112/527;  116/409;  117/507;  119/ 
581;    120/701;    152/764.     Prob.   Act:  Oal.    (8  242)    87/428. 

Order  for  payment  of  debts,  and  discharge  of  the  ezecntor  or  adminis- 
trator. 

§  1647.  Upon  the  settlement  of  the  account  of  the  executor  or  admin- 
istrator, provided  for  in  section  sixteen  hundred  and  twenty-eight,  the 
court  must  make  an  order  for  the  payment  of  the  debts,  as  the  circum- 
stances of  the  estate  require.  If  there  are  not  sufficient  funds  in  the 
hands  of  the  executor  or  administrator,  the  court  must  specify  in  the 
decree  the  sum  to  be  paid  to  each  creditor.  If  the  whole  property  of 
the  estate  is  exhausted  by  such  payment  or  distribution,  such  account 
must  be  considered  as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge  on  producing  and  filing  the  necessary  vouchers 
and  proofs  showing  that  such  payments  have  been  made,  and  that  he  has 
fully  complied  with  the  decree  of  the  court. 

Legislation  81647.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
(  243,  as  amended  by  Stats.  1861,  p.  648,  which  read:  "Upon  the  settlement  of 
the  accounts  of  the  executor,  or  administrator,  at  the  end  of  the  year,  as  re- 
quired in  this  chapter,  the  court  shall  make  an  order  for  the  payment  of  the 
debts,  as  the  circumstances  of  the  estate  shall  require;  if  there  be  not  sufReient 
funds  in  the  hands  of  the  executor,  or  administrator,  the  court  shall  specify  in 
the  decree  the  sum  to  be  paid  to  each  creditor;  if  the  whole  property  of  the 
estate  be  exhausted  by  such  payment,  or  distribution,  such  account  shall  be  eon- 
sidered  as  a  final  account,  and  the  executor,  or  administrator,  shall  be  entitled 
to  his  discharge  on  producing  and  filing  the  necessary  Toachers  and  proofs  thow^ 
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inf  that  nich  paymentt  haTe  been  made,  and  that  he  has  fully  eompUed  with 
the  decree  of  the  court."  When  enacted  in  1872,  9  1647  (1)  substituted  "must" 
for  "shall"  in  each  instance.  (2)  omitted  "shall"  before  "require,"  and  (8)  substi- 
tuted (a)  "is"  for  "be"  before  "not  sufficient"  and  (b)  "is"  for  "shall  be"  before 
"entitled."  2.  Amended  by  Code  Amdts.  1875-76,  p.  104,  (1)  omitting  "at  the  end 
of  the  year"  before  "as  required,  in  this  chapter,"  and  (2)  aubstituting  "proof" 
for  "proofs."  8.  Amendment  by  Stats.  1901,  p.  229;  unconstitutional:  See  note, 
S  5,  ante.  4.  Amended  by  Stats.  1907,  p.  727 ;  the  code  commissioner  saying, 
"The  section  as  amended  applies  only  to  the  settlement  of  an  account  rendered 
after  the  expiration  of  the  time  for  the  presentation  of  claims." 

Cltatlona.  Cal.  61/72;  87/481;  96/475;  97/387;  106/155;  109/428;  117/ 
508;  120/701;  148/480;  145/849.  App.  1/88.  Prob.  Act:  Oal.  (9  248)  18/ 
481;   26/431;    30/111;    87/428,   429;    55/582. 

Setaement  of  accounts:  Ante,    9  1628. 

ProTlsioii  for  disputed  and  contingent  claims. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contingent  or  disputed 
claim  against  the  estate,  the  amount  thereof,  or  such  part  of  the  same 
as  the  holder  would  be  entitled  to  if  the  claim  were  due,  established,  or 
absolute,  must  be  paid  into  the  court,  and  there  remain,  to  be  paid  over 
to  the  party  when  he  becomes  entitled  thereto;  or,  if  he  fails  to  estab- 
lish his  claim,  to  be  paid  over  or  distributed  as  the  circumstances  of  the 
estate  require.  If  any  creditor  whose  claim  has  been  allowed,  but  is  not 
yet  due,  appears  and  assents  to  a  deduction  therefrom  of  the  legal  inter- 
est for  the  time  the  claim  has  yet  to  run,  he  is  entitled  to  be  paid 
accordingly.  The  payments  provided  for  in  this  section  are  not  to  be 
made  when  the  estate  is  insolvent,  unless  a  pro  rata  distribution  is 
ordered. 

Legislation  f  1648.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
9  244),  (1)  omitting  "or"  before  "established";  (2)  substituting  (a)  "must"  for 
"shall"  after  "absolute,"  (b)  "and  there"  for  "where  it  shall"  before  "remain,"  (e) 
"becomes"  for  "shall  become,"  and  (d)  "fails"  for  "fail";  (3)  omitting  "provided 
that"  after  "require"  and  beginning  a  new  sentence  with  "If  any  creditor";  (4) 
substituting  (a)  "appears  and  assents"  for  "shall  appear  and  assent,"  and  (b)  "is" 
for  "shall  be"  before  "entitled";  and  (5)  adding  the  final  sentence,  beginning  "The 
payments." 

CltaUons.  Cal.  58/406,  615;  61/72;  67/640;  96/475,  476;  106/165;  146/ 
200.     Prob.   Aet:  Cal.  (9  244)    18/429,   480,   481;    65/582. 

After  decree  for  payment  of  debts^  executor  personally  liable  to  credi- 
tors. 

§1649.  When  a  decree  is  made  by  the  court  for  the  payment  of 
creditors,  the  executor  or  administrator  is  personally  liable  to  each  cred- 
itor for  his  allowed  claim,  or  the  dividend  thereon,  and  execution  may  be 
issued  on  such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of  each 
creditor,  and  the  same  proceeding  may  be  had  under  such  execution  as 
under  execution  in  other  cases.  The  executor  or  administrator  is  liable 
therefor  on  his  bond  to  each  creditor. 

Leglalation  §1649.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
9  245,  which  read:  "Whenever  a  decree  shall  be  made  by  the  probate  court  for  the 
payment  of  creditors,  the  executor  or  administrator  shall  be  personally  liable  to 
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•Ach  creditor  for  his  claim,  or  the  dividend  thereon,  and  exeentloa  may  b«  laraad 
en  inch  decree,  as  upon  a  judgrment  in  the  district  oonrt,  in  favor  of  each  creditor, 
and  the  same  proceeding  may  be  had  under  such  execution  as  if  it  had  been  Issned 
from  the  district  court.  The  executor  or  administrator  shall  also  be  liable  on  hia 
bond  to  each  creditor."  When  enacted  in  1872,  fi  1649  read  as  at  present,  except 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  101,  (1)  omit- 
ting (a)  "probate"  before  "court"  in  the  first  instance,  and  (b)  "district"  befor« 
"court"  in  the  second  instance;  and  (2)  substituting  "as  under  execution  in  other 
eases"  for  "as  if  it  had  been  issued  from  the  district  court." 

Citotions.  Cal.  123/337;  129/387;  148/478.  Prob.  Act:  Cal.  ({345)  14/ 
180;    26/481.    432. 

Claims  not  included  in  order  for  payment  of  debts,  how  disposed  of. 

§  1650.  When  the  accounts  of  the  administrator  or  executor  have  been 
settled,  and  an  order  made  for  the  payment  of  debts  and  distribution  of 
the  estate,  no  creditor  whose  claim  was  not  included  in  the  order  for 
payment  has  any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the  payment  of  his 
claim;  but  if  the  executor  or  administrator  has  failed  to  give  the  notice 
to  the  creditors,  as  prescribed  in  section  fourteen  hundred  and  ninety- 
one,  such  creditor  may  recover  on  the  bond  of  the  executor  or  adminis- 
trator the  amount  of  his  claim,  or  such  part  thereof  as  he  would  have 
been  entitled  to  had  it  been  allowed.  This  section  shall  not  apply  to 
any  creditor  whose  claim  was  not  due  ten  months  before  the  day  of 
settlement,  or  whose  claim  was  contingent  and  did  not  become  absolute 
ten  months  before  such  day. 

Leglalatlon  §  1660.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  246),  (1)  substituting  (a)  "has"  for  "shall  hsTo"  after  "payment"  and  before 
"failed,"  and  (b)  "in  section  1491"  for  "by  this  act";  (2)  omitting  "prorided 
that"  and  beginning  a  new  sentence  with  "This  section." 

CiUUons.     Cal.    58/515;    96/475,    476.     Prob.    Act:  Cal.    (f  246)    55/582. 

Order  for  payment  of  legacies,  and  extension  of  time. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by  the  first  distribu- 
tion, the  court  must  direct  the  payment  of  legacies  and  the  distribution 
of  the  estate  among  the  heirs,  legatees,  or  other  persons  entitled,  as  pro- 
vided in  the  next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  condition  to  be  closed, 
the  court  must  give  such  extension  of  time  as  may  be  reasonable  for  a 
final  settlement  of  the  estate. 

Legislation  1 1661.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1247,  as  amended  by  Stats.  1861.  p.  648),  (1)  omitting  "shall"  before  "hare 
been  paid";  (2)  substituting  (a)  "must"  for  "shall  proceed  to"  before  "direct,"  and 
(b)  "must"  for  "shall"  before  "give." 

Citations.  Cal.  57/459;  58/515;  96/476;  98/605;  109/428.  Prob.  Act: 
Oal.    (8  247)    81/111;    55/582. 

Final  account,  when  to  be  made. 

§  1652.  At  the  time  designated  in  the  last  section,  or  sooner,  if 
within  that  time  all  the  property  of  the  estate  has  been  sold,  or  there 
are  sufEcient  funds  in  his  hands  for  the  payment  of  all  the  debts  due 
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by  the  estate,  and  the  estate  be  in  a  proper  condition  to  be  closed,  the 
executor  or  administrator  must  render  a  final  account,  and  praj  a  settle- 
ment of  his  administration. 

LegisUtioa  1 1662.  Enacted  Mftreh  11,  1872  (based  en  Probate  Act  1851. 
1248,  as  amended  by  Stats.  1861.  p.  648),  sabstitutin^  (1)  "has"  for  "shall 
hare,"  (2)  "are"  for  "shall  be,"  and  (8)  "must"  for  "shall"  before  "render." 

Cltationi.     Cal.    109/423;    122/45.     Prob.    Act:  Cal.    (8  248)    80/248. 

Settlement  of  accounts:  Ante,   S  1628. 

Neglect  to  render  final  account^  how  treated. 

§  1653.  If  he  neglects  to  render  his  account,  the  same  proceedings 
may  be  had  as  prescribed  in  this  chapter  in  regard  to  the  first  account 
to  be  rendered  by  him;  and  all  the  provisions  of  this  chapter  relative 
to  the  last-mentioned  account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

Legislation  f  1653.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1240),  (1)  substituting  "neglects"  for  "neglect,"  and  (2)  omitting  "ahall"  be- 
fore "apply." 

OiUttons.     Prob.  Act:   Cal.  (9  249)  9/686;  30/111. 

Proceedings  to  enforce  account:  Ante,  89  1628-1680. 


CHAPTEB  XI. 
.  Partitioxi,  Distribution,  and  Final  Settlement  of  Estates. 

Article  I.     Partial  Distribution  Prior  to  Final  Settlement.     99  1658-1668. 
II.     Distribution  on  Final  Settlement.      99  1664-1670. 
III.     Distribution  and  Partition.     99  1675-1686. 

IV.     Agents  for  Absent  Interested  Parties.     Discharge  of  Executor  or  Admin- 
istrator.     99  1691-1698. 
y.     Account's  of  Trustees.     Distribution.     99  1699-1708 H* 

ARTICLE  I. 

Partial  Distribution  Prior  to  Final  Settlemenl. 

9  1658.     Payment  of  legacies  upon  giving  bonds. 

9  1659.     Notice  of  application  for  legacies. 

9  1660.     Executor,  or  other  person  interested,  may  resist  application. 

9  1661.     Decree  prayed  for  to  require  bond,  which  must  be  given.     May  order  whole 

or  part  of  share  to  be  delivered.     Where  partition  necessary,  how  made. 

Costs. 
I  1662.     Order  for  payment  of  bond,  and  suit  thereon. 
I  1668.     Any  heir,  devisee,  or  legatee  may  petition  the  court  for  distribution  of  net 

proceeds.     Order  of  court.     Bond.      [Repealed.] 

Payment  of  legacies  upon  giving  bonds. 

§1658.  At  any  time  after  the  lapse  of  four  months  from  the  issuing 
of  letters  testamentary  or  of  administration,  any  heir,  devisee,  or  legatee 
may  present  his  petition  to  the  conrt  for  the  legacy  or  share  of  the  estate 
to  which  he  is  entitled,  or  any  portion  thereof,  to  be  given  to  him  upon 
his  giving  bonds,  with  security,  for  the  payment  of  his  proportion  of  the 
debts  of  the  estate. 
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Legtslatlon  §  1668.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851» 
f  250,  as  amended  by  Stats.  1861,  p.  648),  sabstituting  (1)  "from'*  for  "after" 
before  "the  issuing."  (2)  "for"  for  "that"  after  "coart"  and  before  "legacy."  and 
(8)  "to"  for  "may"  before  "be  given."  2.  Amendment  by  Stats.  1901,  p.  229; 
unconstitutional:  See  note,  |  5,  ante.  8.  Amended  by  Stats.  1907,  p.  991;  the 
code  eommissioner  saying,  "Inserts  the  words  'or  any  portion  thereof/  to  make  the 
section  agree  with  subd.  2  of  S  1661." 

Cltfttions.  Cal.  57/459;  63/107;  65/380;  74/312;  81/437;  105/871;  107/ 
694;  110/561;  115/639;  119/40a;  121/127,  893,  894;  122/530.  531;  182/ 
664;  133/658;  148/66.  App.  1/106.  Prob.  Act:  Gal.  (1250)  14/112;  81/ 
618,    619. 

Fasrment  of  legacies.     Order  of  appropriation  for:   Civ.   Code,   I  1860. 

Fropoitlon  of  debts  for  which  legatee,  etc.,  liable:  OIt.  Code,  $1377.  Sea 
ante,    i  1650. 

Partial  distribution:  Post,   |  1661. 

Notice  of  application  for  legacies. 

§  1659.  Notice  of  the  application  must  be  given  to  the  executor  or 
administrator,  personally,  and  to  all  persons  interested  in  the  estate,  in 
the  same  manner  that  notice  is  required  to  be  given  of  the  settlement  of 
the  account  of  an  executor  or  administrator. 

Legislation  8 1669.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
S  251,  as  amended  by  Stats.  1861,  p.  648),  substituting  "must"  for  "shall"  after 
"application." 

CiUtionfl.     Cal.  68/107;  81/487;  110/561;   148/66. 

Notice  of  settlement  of  account:  Ante,  fi  1633. 

Ezecator,  or  other  person  interested,  may  resist  application. 

§  1660.  The  executor  or  administrator,  or  any  person  interested  in  the 
estate,  may  appear  at  the  time  named  and  resist  the  application. 

Legislation  §1660.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
i  252,  which  read:  "The  executor  or  administrator,  or  any  person  interested  in  the 
estate,  may  appear  and  resist  the  application,  or  any  other  heir,  devisee,  or  legatee, 
may  make  a  similar  application  for  himself."  When  enacted  in  1872,  §  1660  read 
as  at  present,  except  for  the  amendment  of  1907.  2.  Amended  by  Stats.  1907, 
p.  991,  omitting  "or  any  other  heir,  devisee,  or  legatee  may  make  a  similar  ap- 
plication for  himself,"  at  the  end  of  the  section ;  the  code  commissioner  saying, 
"This  prevents  the  abuse  of  an  heir,  devisee  or  legatee  making  application  at  such 
a  hearing,  and  having  it  disposed  of  without  notice  to  the  world." 

Citations.     Cal.  63/107;    110/561;   148/66;   149/176. 

Any  person  interested:  Ante,  S  1685. 

Decree  prayed  for  to  require  bond,  which  must  be  given.    May  order 

whole  or  part  of  sbare  to  be  delivered.    Where  partition  necessary, 

how  made.    Costs, 

§  1661.  If,  at  the  hearing,  it  appears  that  the  estate  is  but  little  in- 
debted, and  that  the  share  of  the  party  applying  may  be  allowed  to  him 
without  loss  to  the  creditors  of  tbe  estate,  the  court  must  make  an  order 
in  conformity  with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order,  before  receiv- 
ing his  share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  execu- 
tor or  administrator  a  bond,  in  such  sum  as  may  be  designated  by  the 
court,  or  a  judge   thereof,  with  sureties  to  be  approved  by  the  judge, 
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payable  to  the  executor  or  administrator,  and  conditioned  for  the  pay- 
ment, whenever  required,  of  his  proportion  of  the  debts  due  from  the 
estate,  not  exceeding  the  value  or  amount  of  the  legacy  or  portion  of 
the  estate  to  which  he  is  entitled.  Where  the  time  for  filing  or  present- 
ing claims  has  expired,  and  all  claims  that  have  been  allowed  have 
been  paid,  or  are  secured  by  mortgage  upon  real  estate  sufficient  to  pay 
them,  and  the  court  is  satisfied  that  no  injury  can  result  to  the  estate, 
the  court  may  dispense  with  the  bond; 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or 
devisee,  the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or 
only  a  part  thereof,  designating  it. 

If,  in  the  execution  of  the  order,  a  partition  is  necessary  between  two 
or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  here- 
inafter prescribed.  The  costs  of  these  proceedings  must  be  paid  by  the 
applicant,  or  if  there  are  more  than  one,  must  be  apportioned  equally 
among  them. 

Legislation  01661.  1.  Enacted  March  11.  1872;  based  on  Probata  Act  1851. 
SI  258,  254,  255,  and  256,  which  read:  "8  253.  If,  at  the  hearing,  it  appear  that 
the  estate  is  but  little  indebted,  and  that  the  share  of  the  party  or  parties  applying 
may  be  allowed  to  him  or  them,  without  injury  to  the  creditors  of  the  estate,  the 
court  shall  make  a  decree  in  conformity  with  the  prayer  of  the  applicant  or  ap- 
plicants: Provided,  each  one  of  them  shall  first  execute  and  deliver  to  the  executor 
or  administrator  a  bond  in  auch  sum  as  shall  be  designated  by  the  probate  judge, 
and  with  sureties  to  be  approved  by  him,  payable  to  the  executor  or  administrator, 
eonditioned  for  the  payment  by  the  heir,  legatee,  or  devisee,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate."  "8  254.  Such  decree  may 
order  the  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee,  the 
whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof." 
**i  255.  If  in  the  execution  of  such  decree  any  partition  be  necessary  between  two 
or  more  of  the  parties  interested,  it  shall  be  made  in  the  manner  hereinafter  pre- 
scribed." "8  256.  The  costs  of  the  proceedings  authorized  by  the  preceding  aec- 
tions  shall  be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall  be  appor- 
tioned equally  amongst  them."  When  enacted  in  1872,  8  1661  read  as  at  present, 
except  that  it  had  (1)  in  subd.  1,  (a)  "shall  be"  instead  of  "may  be"  before 
"designated,"  (b)  "probate  judge"  instead  of  "court,  or  a  judge  thereof,"  and  <c) 
did  not  contain  the  last  sentence,  this  subdivision  ending  with  the  word  "entitled" ; 
(2)  the  second  sentence  of  the  final  paragraph  reading,  "The  costs  of  these  pro- 
ceedings to  be  paid  by  the  applicant,  or  if  there  be  more  than  one,  to  be  apportioned 
equally  amongst  them."  2.  Amended  by  Code  Amdts.  1880,  p.  102,  (1)  in  intro- 
ductory paragraph,  changing  "appears"  to  "appear,"  (2)  in  subd.  1,  changing  "pro- 
bate Judge"  to  "court,  or  a  judge  thereof,"  and  (3)  making  the  two  sentences  of 
the  final  paragraph  a  part  of  subd.  2,  and  in  the  final  sentence,  changing  "to"  to 
"ahall"  before  "be  paid"  and  before  "be  apportioned."  8.  Amendment  by  Stats. 
1901,  p.  230;  unconstitutional:  See  note,  8  5,  ante.  4.  Amended  by  Stats.  1907, 
p.  992;  the  code  commissioner  saying,  "The  section  as  amended  consolidates 
present  88  1661  and  1663,  both  of  which  seem  to  have  been  designed  to  accomplish 
the  same  purpose." 

ClUtlons.  Cal.  58/515;  68/107;  65/879,  880;  105/371;  121/127.  894;  145/ 
466;  147/255;  148/66.  App.  1/106.  Prob.  Act:  Cal.  (8  253)  14/112;  20/ 
628;    (8  254)   20/628.     See  citations  to  8  1663,  post. 

Order.  Not  made  if  any  taxes  unpaid:  Post,  8  1669.  Recording:*  Post. 
§1719. 

ParUtion.    Maniier  hereinafter  prescribed:  Post,  81 1676  et  seq. 
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Order  for  payment  of  bond,  and  suit  thereon. 

§  1662.  When  any  bond  has  been  executed  and  delivered,  under  the 
provisionB  of  the  preceding  section,  and  it  is  necessary  for  the  settle- 
ment of  the  estate  to  require  the  payment  of  any  part  of  the  money 
thereby  secured,  the  executor  or  administrator  must  petition  the  court 
for  an  order  requiring  the  payment,  and  have  a  citation  issued  and 
served  on  the  party  bound,  requiring  him  to  appear  and  show  cause  why 
the  order  should  not  be  made.  At  the  hearing,  the  court,  if  satisfied  of 
the  necessity  of  such  payment,  must  make  an  order  accordingly,  desig- 
nating the  amount  and  giving  a  time  within  which  it  must  be  paid.  If 
the  money  is  not  paid  within  the  time  allowed,  an  action  may  be  main- 
tained by  the  executor  or  administrator  on  the  bond. 

LeglsUtlOB  91662.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  257,  (1)  in  first  sentence,  (a)  changing  ''Whenerer"  to  "When"  and  "aections" 
to  "section,"  (b)  omitting  "the  executor  or  administrator  shall  ascertain  that"  be- 
fore  "it  is  necessary,"  (e)  changing  "he  ahall"  to  "the  executor  or  administrator 
must,"  (d)  omitting  "shall"  before  "have  a  citation,"  and  (e)  changing  "shall"  to 
"should"  before  "not  be  made";  (2)  in  second  sentence,  changing  "shall"  to  "must" 
in  both  instances;  (8)  in  final  sentence,  changing  *'be"  to  "is"  before  "not  paid." 

OiUtioni.     Prob.  Act:  Cal.   (§257)   81/618.   610. 

§1663.  [Any  heir,  devisee,  or  legatee  may  petition  the  court  for  dis- 
tribution of  net  proceeds.     Order  of  court.    Bond.    Repealed.] 

Legislation  1 1668.  1.  Added  by  Stats.  1889,  p.  02.  2.  Repeal  by  Stats. 
1001,  p.  230;  unconstitutional:  See  note,  f  5,  ante.  8.  Repealed  by  State.  1907, 
p.  992 ;  the  code  commissioner  saying,  "Repealed,  because  S  1661  ooTors  the  whole 
subject-matter." 

ClUUonfl.  Cal.  88/50;  105/871;  109/423;  115/689;  121/127,  181,  892,  894; 
126/251,  252;  188/861;  148/66,  187.  App.  1/32,  84;  4/165.  See  citations  to 
1 1661,  ante. 

ARTICLE  II. 

Dlstribntlon  on  Final  Settlement. 

I  1664.  Proceedings  in  the  nature  of  an  action  to  determine  heirship. 

I  1665.  Distribution  of  estate,  how  made,  and  to  whom. 

f  1666.  What  the  decree  must  contain,  and  is  final. 

I  1667.  Distribution  when  decedent  was  not  a  resident  of  the  state. 

i  1668.  Decree  to  be  made  only  after  notice. 

I  1669.  Distribution  of  estate  not  to  be  made  until  taxes  are  paid. 

i  1670.  Continuation  of  administration. 

Proceedings  In  the  nature  of  an  action  to  determine  heirship. 

§  1664.  In  all  estates  now  being  administered,  or  that  may  hereafter 
be  administered,  any  person  claiming  to  be  heir  to  the  deceased,  or 
entitled  to  distribution  in  whole  or  in  any  part  of  such  estate,  may,  at 
any  time  after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  file  a  petition  in  the 
matter  of  such  estate,  praying  the  court  to  ascertain  and  declare  the 
rights  of  all  persons  to  said  estate  and  all  interests  therein,  and  to  whom 
distribution  thereof  should  be  made.    Upon  the  filing  of  such  petition, 
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the  court  shall  make  an  order  directing  service  of  notice  to  all  persons 
interested  in  said  estate  to  appear  and  show  cause,  on  a  day  to  be 
therein  named,  not  less  than  sixty  days  nor  over  four  months  from  the 
date  of  the  making  of  such  order,  in  which  notice  shall  be  set  forth  the 
name  of  the  deceased,  the  name  of  the  executor  or  administrator  of 
said  estate,  the  names  of  all  persons  who  may  have  appeared  claiming 
any  interest  in  said  estate  in  the  course  of  the  administration  of  the  same, 
up  to  the  time  of  the  making  of  said  order,  and  such  other  persons  as 
the  court  may  direct,  and  a'iso  a  description  of  the  real  estate  whereof 
said  deceased  died  seised  or  possessed,  so  far  as  known,  described  with 
certainty  to  a  common  intent,  and  requiring  all  said  persons,  and  all 
persons  named  or  not  named  having  or  claiming  any  interest  ^  in  the 
estate  of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respective  claims  of 
heirship,  ownership,  or  interest  in  said  estate,  to  said  court,  which  notice 
shall  be  served  in  the  same  manner  as  a  summons  in  a  civil  action,  upon 
proof  of  which  service,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  court,  the  court  shall  thereupon  acquire  jurisdiction  to  ascertain  and 
determine  the  heirship,  ownership,  and  interest  of  all  parties  in  and  to 
the  property  of  said  deceased,  and  such  determination  shall  be  final  and 
conclusive  in  the  administration  of  said  estate,  and  the  title  and  owner- 
ship of  said  property.  The  court  shall  enter  an  order  or  decree  estab- 
lishing proof  of  the  service  of  such  notice.  All  persons  appearing 
within  the  time  limited  as  aforesaid,  shall  file  their  written  appearance 
in  person  or  through  their  authorized  attorney,  such  attorney  filing  at 
the  same  time  written  evidence  of  his  authority  to  so  appear,  entry  of 
which  appearance  shall  be  made  in  the  minutes  of  the  court  and  in  the 
register  of  proceedings  of  said  estate.  And  the  court  shall,  after  the 
expiration  of  the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as  aforesaid,  who 
shall  not  have  appeared  as  aforesaid.  At  any  time  within  twenty  days 
after  the  date  of  the  order  or  decree  of  the  court  establishing  proof  of 
the  service  of  such  notice,  any  of  such  persons  so  appearing  may  file 
his  complaint  in  the  matter  of  the  estate,  setting  forth  the  facts  con- 
stituting his  claim  of  heirship,  ownership,  or  interest  in  said  estate,  with 
such  reasonable  particularity  as  the  court  may  require,  and  serve  a  copy 
of  the  same  upon  each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or  such  attorneys 
reside  within  the  county;  and  in  case  any  of  them  do  not  reside  within 
the  county,  then  service  of  such  copy  of  said  complaint  shall  be  made 
upon  the^lerk  of  said  court  for  them,  and  the  clerk  shall  forthwith  mail 
the  same  to  the  address  of  such  party  or  attorney  as  may  have  left  with 
said  clerk  his  post-office  address.  Such  parties  are  allowed  twenty  days 
after  the  service  of  the  complaint,  as  aforesaid,  within  which  to  plead 
thereto,  and  thereafter  such  proceedings  shall  be  had  upon  such  com- 
plaint as  in  this  code  provided  in  case  of  an  ordinary  civil  action;  and 
the  issues  of  law  and  of  fact  arising  in  the  proceeding  shall  be  disposed 
of  in  like  manner  as  issues  of  law  and  fact  are  herein  provided  to  be 
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disposed  of  in  civil  actions,  with  a  like  right  to  a  motion  for  a  new 
trial  and  appeal  to  the  supreme  court;  and  the  provisions  in  this  code 
contained  regulating  the  mode  of  procedure  for  the  trial  of  civil  actions, 
the  motion  for  a  new  trial  of  civil  actions,  statements  on  motion  for  a 
new  trial,  bills  of  exception,  and  statements  on  appeal,  as  also  in  regard 
to  undertakings  on  appeal,  and  the  mode  of  taking  and  perfecting  ap- 
peals, and  the  time  within  which  such  appeals  shall  be  taken,  shall  be 
applicable  thereto;  provided,  however,  that  all  appeals  herein  must  be 
taken  within  sixty  days  from  the  date  of 'the  entry  of  the  judgment  or 
the  order  complained  of.  The  party  filing  the  petition  as  aforesaid,  if 
he  file  a  complaint,  and  if  not,  the  party  first  filing  such  complaint, 
shall,  in  all  subsequent  proceedings,  be  treated  as  the  plaintiff  therein, 
and  all  other  parties  so  appearing  shall  be  treated  as  the  defendants  in 
said  proceedings,  and  all  such  defendants  shall  set  forth  in  their  respec- 
tive answers  the  facts  constituting  their  claim  of  heirship,  ownership,  or 
interest  in  said  estate,  with  such  particularity  as  the  court  may  require, 
and  serve  a  copy  thereof  on  the  plaintiff.  Evidence  in  support  of  all 
issues  may  be  taken  orally  or  by  deposition,  in  the  same  manner  as  pro- 
vided in  civil  actions.  Notice  of  the  taking  of  such  depositions  shall  be 
served  only  upon  the  parties,  or  the  attorneys  of  the  parties,  so  appear- 
ing in  said  proceeding.  The  court  shall  enter  a  default  of  all  persons 
failing  to  appear,  or  plead,  or  prosecute,  or  defend  their  rights  as  afore- 
said; and  upon  the  trial  of  the  issues  arising  upon  the  pleadings  in  such 
proceeding,  the  court  shall  determine  the  heirship  to  said  deceased,  the 
ownership  of  his  estate,  and  the  interest  of  each  respective  claimant 
thereto  or  therein,  and  persons  entitled  to  distribution  thereof,  and  the 
final  determination  of  the  court  thereupon  shall  be  final  and  conclusive 
in  the  distribution  of  said  estate,  and*  in  regard  to  the  title  to  all  the 
property  of  the  estate  of  said  deceased.  The  cost  of  the  proceedings 
under  this  section  shall  be  apportioned  in  the  discretion  of  the  court. 
In  any  proceeding  under  this  section,  the  court  may  appoint  an  attorney 
for  any  minor  mentioned  in  said  proceedings  not  having  a  guardian. 
Nothing  in  this  section  contained  shall  be  construed  to  exclude  the  right 
upon  final  distribution  of  any  estate  to  contest  the  question  of  heirship, 
title,  or  interest  in  the  estate  so  distributed,  where  the  same  shall  not 
have  been  determined  under  the  provisions  of  this  section;  but  where 
such  questions  shall  have  been  litigated,  under  the  provisions  of  this 
section,  the  determination  thereof  as  herein  provided  shall  be  conclusive 
in  the  distribution  of  said  estate. 

Legislation  8  1664.     Added  by  State.  1885,  p.  208. 

Citationi.  Cal.  73/281.  296,  297;  78/110,  111,  112,  118;  81/415,  488,  489,' 
672;  88/378,  379,  381;  89/32;  93/460,  461,  462.  463,  464;  96/118,  114.  557; 
102/256,  258.  259,  262;  108/125;  110/227,  228,  232.  233;  112/692,  693;  115/ 
641;  118/663;  121/72;  122/530,  532;  123/168;  124/155;  127/497.  605,  606; 
129/176;  133/492,  493,  494,  495;  135/674,  677;  137/478;  138/361;  141/34, 
40,  352,  353;  143/489,  490,  491,  492;  147/83;  149/714;  150/807,  814.  488. 
604.   683;    152/755.     App.  4/594. 

Distribution  not  to  be  granted  until  taxes  paid:  See  post,  |  1669;  Pol.  Oode, 
i  3752. 

Notice  on  final  distribution:  See  ante,  i  1684. 
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Distribution  of  estate,  how  made,  and  to  whom. 

§  1665.  Upon  the  final  settlement  of  the  accounts  of  the  executor  or 
administrator,  or  at  any  subsequent  time,  upon  the  application  of  the 
executor  or  administrator,  or  of  any  heir,  legatee,  or  devisee,  the  court 
must  proceed  to  distribute  the  residue  of  the  estate  in  the  hands  of  the 
executor  or  administrator,  if  any,  among  the  persons  who  by  law  are 
entitled  thereto;  and  if  the  decedent  has  left  a  surviving  child,  or  the 
issue  of  a  deceased  child,  and  any  of  them,  before  the  close  of  the 
administration,  have  died  while  under  age  and  not  havin^r  been  married, 
no  administration  on  such  deceased  child's  estate  is  necessary,  but  all 
the  estate  which  such  deceased  child  was  entitled  to  by  inheritance  must, 
without  administration,  be  distributed  as  provided  in  the  Civil  Code. 
A  statement  of  any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  the  rendition  of  his  final  account,  must  be  reported  and 
filed  at  the  time  of  making  such  distribution;  and  a  settlement  thereof, 
together  with  an  estimate  of  the  expenses  of  closing  the  estate,  must  be 
made  by  the  court,  and  included  in  the  order  or  decree,  or  the  court  or 
judge  may  order  notice  of  the  settlement  of  such  supplementary  account, 
ond  refer  the  same  as  in  other  cases  of  the  settlement  of  accounts. 

Legislation  §1665.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  258,  as  amended  by  Stats.  1865-66,  p.  329,  which  read:  "Upon  the  final  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  the  executor  or  administrator,  or  of  any  heir,  legatee,  or 
devisee,  the  court  shall  proceed  to  distribute  the  residue  of  the  estate,  if  any, 
among  the  persons  who  by  law  are  entitled  thereto;  and  if  the  testator  or  in* 
testate  shall  hare  left  him  or  her  surviving  several  children,  or  one  child  and 
the  issue  of  one  or  more  other  children,  and  if  any  one  of  such  surviving  chil- 
dren  shall  before  the  close  of  administration  have  died  while  under  age  and 
not  having  been  marriod,  no  administration  on  such  deceased  child's  estate  shall 
be  necessary,  but  all  the  estate  which  come  to  the  deceased  child  by  inheritance 
from  such  deceased  parents  shall  without  administration  be  distributed  to  the 
other  heirs  as  prescribed  by  law.  A  statement  of  the  receipts  and  disburse- 
ments of  the  executor  or  administrator  since  the  rendition  of  his  final  account, 
shall  be  reported  and  filed  at  the  time  of  making  such  distribution,  unless  dis- 
tribution of  the  real  estate  only  be  made,  and  a  settlement  thereof  together  with 
an  estimate  of  the  expenses  of  closing  the  estate  shall  be  made  by  the  court,  and 
shall  be  included  in  the  decree;  or  the  court  or  judge  may  order  notice  of  the 
settlement  of  such  supplementary  account,  and  may  refer  the  same  as  In  other 
cases  of  the  settlement  of  accounts."  When  enacted  in  1872,  S  1665  read  as  at 
present,  except  for  the  changes  made  in  1907.  2.  Amendment  by  Stats.  1901,  p. 
230;  unconstitutional:  See  note,  5  6,  ante.  8.  Amended  by  Stats.  1907,  p.  993; 
the  code  commissioner  saying,  "The  amendment  strikes  out  'and  the  issue  of  other 
children'  and  inserts  'or  the  issue  of  a  deceased  child,'  and  also  strikes  out  'to 
the  other  heir[s]  at  law,'  and  inserts  'as  provided  in  the  Civil  Code.'  The  clause 
proposed  to  be  amended  is  clearly  in  conflict  with  subd.  7  of  9  1386  of  the  Civil 
Code.  The  rule  of  the  Civil  Code  is  one  which  has  existed  in  this  state  from  its 
inception,  and  clearly  ought  to  be  retained.  The  proposed  amendments  make  these 
sections  harmonious";  the  only  other  changes  made  in  1907  being  (1)  to  add  "the" 
after  "close  of,"  in  first  sentence,  and  (2)  to  change  "accounts"  to  "account,"  Ib 
second  sentence. 

Cltetlons.  Cal.  51/569;  52/96;  54/210;  57/428,  459;  58/114,  615,  518; 
68/528;  74/515;  88/879;  98/463;  107/694;  116/361;  119/557;  120/142;  122/ 
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630,    531;    129/175;    186/419;    187/856;    141/371;    143/197,   202.    204.     App. 
1/106;    8/748.     Prob.   Act:   Cnl.    (§258)    20/628. 

Notice  of  lettlement  of  Mconnt:  Ante,  fi  1633. 

Diitrlbntlon  of  property  of  absentee:  Post,  SS  1691  et  seq. 

Wbat  the  decree  must  contain,  and  is  final. 

§1666.  In  the  order  or  decree,  the  court  must  name  the  persons  and 
the  proportions  or  parts  to  which  each  shall  be  entitled,  and  such  per- 
sons may  demand,  sue  for,  and  recover  their  respective  shares  from  the 
executor  or  administrator,  or  any  person  having  the  same  in  possession. 
Such  order  or  decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on  appeal. 

Leclslation  §1666.  Enscted  Msrch  11,  1872;  bssed  on  Probnte  Act  1851, 
§259,  as  amended  by  Stats.  1865-66,  p.  767,  which  read:  "In  ihe  decree  the 
court  shall  name  the  persons  and  the  proportions  or  parts  to  which  each  shall  b« 
entitled,  and  such  persons  shall  have  the  right  to  demand  and  recover  their  re- 
spective shares  from  the  executor  or  administrator,  or  any  person  having  the 
same  in  possession.  Such  decree  shall  be  conclusive  as  to  the  rights  of  heirs, 
legatees,  or  devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on  ap- 
peal, in  the  manner  and  within  the  time  provided  by  law." 

CiUtions.  Cal.  54/23,  805;  58/114;  63/457:  64/332;  74/515,  525.  526; 
82/71;  100/407;  102/10,  542;  112/400;  116/361;  119/147,  151,  557,  570; 
121/444;  122/77,  113,  484;  131/76;  187/356,  357;  141/371;  143/197,  202, 
204;  144/464,  669;  150/484,  485,  486;  152/340.  App.  8/97,  748.  Prob. 
Act:  Cal.    (9  259)   20/628. 

Recording:  Post,   9  1719.     Taxes  payable  before:  Post,   9  1669. 

Bnbseqnent  isine  of  letters.     On  discovery  of  estate:  Post,  9  1698. 

Distribution  when  decedent  was  not  a  resident  of  the  state. 

§  1667.  Upon  application  for  distribution,  after  final  settlement  of  the 
accounts  of  administration,  if  the  decedent  was  a  non-resident  of  this 
state,  leaving  a  will  which  has  been  duly  proved  or  allowed  in  the  state 
of  his  residence,  and  an  authenticated  copy  thereof  has  been  admitted  to 
probate  in  this  state,  and  it  is  necessary,  in  order  that  the  estate,  or  any 
part  thereof,  may  be  distributed  according  to  the  will,  that  the  estate 
in  this  state  should  be  delivered  to  the  executor  or  administrator  in  the 
state,  or  place  of  his  residence,  the  court  may  order  such  delivery  to  be 
made,  and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  deliv- 
ery of  the  proceeds.  The  delivery,  in  accordance  with  the  order  of  the 
court,  is  a  full  discharge  of  the  executor  or  administrator  with  the  will 
annexed,  in  this  state,  m  relation  to  all  property  embraced  in  such  order, 
which,  unless  reversed  on  appeal,  binds  and  concludes  all  parties  in 
interest.  Sales  of  real  estate,  ordered  by  virtue  of  this  section,  must  be 
made  in  the  same  manner  as  other  sales  of  real  estate  of  decedents  by 
order  of  the  court. 

Legislation  §1667.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  259,  as  amended  by  Stats.  1865-66,  p.  767.  Bee  Legislation  9  1666.  ante. 
When  enacted  in  1872,  9  1667  read  as  at  present  except  for  the  smendment  of 
1880.  2.  Amended  by  Code  Amdts.  1880,  p.  102,  omitting  "probato"  beforo 
"eonrt,**  at  end  of  section. 

OltetiOttS.      Cal.    63/456;    66/435;    70/407;    81/521;    86/558. 

Bales  of  real  estate:  Ante,   99  1536  et  seq. 
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Decree  to  be  made  only  after  notice. 

§  1668.  The  order  or  decree  may  be  made  on  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the  estate. 
When  such  petition  is  filed  the  clerk  of  the  court  must  set  the  petition 
for  hearing  by  the  court,  and  give  notice  thereof  by  causing  notices  to 
be  posted  in  at  least  three  public  places  in  the  county,  setting  forth  the 
name  of  the  estate,  the  executor  or  administrator,  and  the  time  appointed 
for  the  hearing  of  the  petition.  If,  upon  the  hearing  of  the  petition,  the 
court,  or  a  judge  thereof,  deems  the  notice  insuflicient  from  any  cause, 
he  may  order  such  further  notice  to  be  given  as  may  seem  to  him  proper. 
At  the  time  fixed  for  the  hearing,  or  to  which  the  hearing  may  be  post- 
poned, any  person  interested  in  the  estatq  may  appear  and  contest  the 
petition  by  filing  written  objections  thereto.  If  the  partition  is  applied 
for,  ^8  provided  in  this  chapter,  the  decree  of  distribution  does  not 
divest  the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is 
finally  closed. 

Legislation  11668.  1.  Enacted  March  11.  1872;  baaed  on  Probate  Act  1851. 
8  260,  aa  amended  by  Stats.  1861,  p.  649,  which  rend:  "The  decree  may  be  made 
on  the  petition  of  the  executor,  or  administrator,  or  of  any  person  interested  in 
the  estate,  and  shall  only  be  made  after  notice  has  been  given,  or  waived,  and 
proeeedinga  had  in  the  manner  provided  in  sections  one  hundred  and  fifty- seven, 
to,  and  including,  one  hundred  and  sixty,  in  this  act,  in  regard  to  an  application 
for  the  sale  of  land  by  an  executor,  or  administrator.  The  court  may  order 
■nch  further  notice  to  be  given  aa  it  may  deem  proper.  If  partition  be  applied 
for,  aa  hereinbefore  provided,  such  decree  ahall  not  divest  the  court  of  juris- 
dietion  for  purposes  of  partition,  unless  the  estate  be  finally  closed."  When 
•naeted  in  1872,  8  1668  read:  "The  order  or  decree  may  be  made  on  the  petition 
of  the  executor  or  administrator,  or  of  any  person  interested  in  the  estate,  but 
notice  must  be  given,  or  waived,  unless  distribution  is  made,  or  the  time  for 
making  it  is  fixed  by  order  of  the  court  at  the  time  of  the  settlement  of  the  final 
account.  All  proceedings  not  oo  waived  or  dispensed  with,  must  be  had  in  the 
manner  provided  in  article  IV,  chapter  VII,  of  this  title,  for  sale  of  real  estate  by 
an  executor  or  adminiatrator.  The  court  may  order  such  further  notice  to  be 
given  aa  it  may  deem  proper.  If  partition  is  applied  for,  as  provided  in  this 
chapter,  such  decree  shall  not  divest  the  court  of  jurisdiction  for  the  purposes  of 
partition,  unless  the  estate  is  finally  closed."  2.  Amended  by  Code  Amdts.  1873- 
74,  p.  878,  to  read:  "The  order  or  decree  may  be  made  on  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the  estate.  Notice  of 
the  application  muat  be  given  by  posting  or  publication,  aa  the  court  may  direct, 
and  for  aueh  time  aa  may  be  ordered.  If  partition  be  applied  for  aa  provided  in 
this  chapter,  the  decree  of  distribution  ahall  not  divest  the  court  of  jurisdiction 
to  order  partition,  unless  the  estate  is  finally  closed."  3.  Amended  by  Stats. 
1893,  p.  71,  to  read  as  at  present,  except  for  the  amendment  of  1907.  4.  Amend- 
ment by  Stats.  1901,  p.  231;  unconstitutional:  See  note,  5  5,  ante.  5.  Amended 
by  Stats.  1907,  p.  993,  (1)  in  sentence  beginning  "If,  upon,"  substituting  "deems" 
for  "should  deem";  (2)  adding  the  sentence  beginning  "At  the  time  fixed  for  the 
bearing";  and  (8)  in  final  aentence,  (a)  adding  "the"  before  "partition,"  (b)  sub- 
•tituting  "is"  for  "be"  before  "applied,"  and  "docs"  for  "shall"  after  "distribu- 
tion" ;  the  oode  commissioner  saying,  'The  amendment  provides  that  any  person 
intereated  may  appear  and  eonteat  a  petition  for  distribution  by  filing  written 
objections  thereto." 

Citations.     Cal.   58/515. 

Notice  of  petition  for  final  distribution:  See  ante,  8  1634. 
Oodo  Civ.  Proc.^4 
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Dislxibation  of  estate  not  to  be  made  until  taxes  are  palcL 

§  1669.  Before  any  decree  of  distribution  of  an  estate  is  made,  tbe 
court  must  be  satisfied,  by  the  oath  of  the  executor  or  administrator,  or 
otherwise,  that  all  state,  county  and  municipal  taxes,  legally  levied  upon 
property  of  the  estate,  and  any  inheritance  tax  which  is  due  and  payable 
have  been  fully  paid. 

Legislation  §1669.  1.  Enacted  March  11.  1872;  based  on  Stats.  1865-66,  p. 
521,  §  5,  which  read:  "No  order  or  decree  for  the  distribution  of  any  property  of 
any  decedent  shall  be  made  by  the  probate  judge  until  the  administrator  or  admin- 
istrators, executor  or  executors,  executrix  or  executrices,  (as  the  case  may  be,) 
shall  have  filed  in  the  probate  court  his,  or  her,  or  their  good  and  sufficient  affi- 
davit that  all  personal  property  taxes  due  the  state,  and  said  city  and  county,  that 
have  attached  to  or  accrued  against  the  estate  of  such  decedents  have  been  fully 
paid."  When  enacted  in  1872,  {  1669  read  as  at  present,  except  for  the  amend- 
ments of  1880  and  1905.  2.  Amended  by  Code  Amdts.  1880,  p.  102,  omitting 
"probate"  before  "court."  8.  Amendment  by  Stats.  1901,  p.  281;  unconstitu- 
tional: See  note,  S  5,  ante.  4.  Amended  by  Slats.  1905,  p.  88,  (1)  omitting  "per- 
sonal" before  "property,"  and  (2)  inserting  "and  any  inheritance  tax  which  is 
due  and  payable." 

Citations.     Cal.    58/515;    71/207;    183/184;    153/230. 

Similar  provision:  Pol.   Code,   fi  8752. 

Continuation  of  administration. 

§  1670.  In  all  cases  where  a  decedent  shall  have  left  a  will,  in  and 
by  the  terms  of  which  the  testator  shall  have  limited  the  time  for  admin- 
istration upon  an  estate  left  by  him,  and  the  executor,  and  all  of  the 
legatees  or  devisees  named  in  the  will,  shall  file  and  present  to  the  court 
a  petition,  in  writing,  representing  that  it  will  be  for  the  best  interests 
of  the  estate,  and  of  the  beneficiaries  under  the  will,  to  have  the  admin- 
istration upon  the  estate  continued  for  a  longer  period  of  time  than  that 
designated  in  such  will,  and  that  it  would  be  injurious  to  the  estate,  and 
to  such  beneficiaries,  to  have  the  administration  brought  to  a  close  at  the 
date  therefor  designated  in  the  will,  the  court  shall  then  set  a  day  for 
the  hearing  of  said  petition;  and  notice  thereof  shall  be  served  on  all 
persons  interested  in  the  estate,  in  the  same  manner  that  summons  in 
civil  actions  is  served.  Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued),  the  court  shall 
proceed  to  hear  proofs  touching  the  representations  made  in  such  peti- 
tion— and  any  person  interested  in  the  estate  may  also  present  counter- 
proofs  in  opposition  to  said  application;  and  if,  upon  such  hearing,  it  be 
made  to  appear  to  the  court  that  the  representations  made  by  the  peti- 
tioners in  their  said  petition  contained  be  true,  the  court  may  then,  by 
its  order  and  decree  in  that  behalf,  decree  and  direct  that  the  adminis- 
tration upon  the  estate  continue  for  and  during  such  further  period  of 
time  as  in  its  judgment  will  best  subserve  the  interests  of  the  estate  and 
of  the  beneficiaries  under  said  will;  provided,  however,  that  if,  at  any 
time  during  the  period  for  which  tbe  administration  upon  the  estate  shall 
have  been  thus  continued,  the  executor,  or  any  one  or  more  of  the  lega- 
tees or  devisees,  shall  present  to  the  court  his  or  their  petition,  repre- 
senting that  it  has  become  necessary  for  the  best  interests  of  the  estate, 
and  of  the  beneficiaries  under  the  will,  to  have  the  adminiatration  upon 
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the  estate  closed,  the  court  shall  then  set  a  day  for  the  hearing  of  said 
last-named  petition;  and  notice  thereof  shall  be  given  in  the  same  man- 
ner, and  the  same  proceedings  be  had  thereupon,  as  shall  have  been  given 
for  and  had  upon  the  hearing  of  the  petition  asking  for  the  eontinua- 
tion  of  such  administration.  And  if,  upon  such  hearing,  it  shall  be  made 
to  appear  to  the  court  that  the  representations  made  by  such  petitioners 
or  petitioner  (as  the  case  may  be)  are  true,  the  court  shall  then,  by  its 
order  and  decree  in  that  behalf,  decree  and  direct  that  the  administra- 
tion upon  the  estate  be  closed  as  soon  thereafter  as^  under  the  circum- 
stances,  shall  be  practicable. 

IiOglilAtton  •  1670*     Added  by  BUts.  1891,  p.  428. 


ARTICfl^E  HI. 

Distribution  and  Pkrtition. 

I  1675.  Estate  In  eommon.     Commissioners. 

S  1676.  Partition  and  notice  thereof,  and  the  time  of  filing  p^'titlon. 

S  1677.  Estate  in  different  counties,  how  divided. 

f  1678.  Partition  may  be  made,  although  some  of  t(he  heirs,  etc.,  hare  parted  with 

their  interest, 

i  1679.  Shares  to  be  set  out  hj  metes  and  bounds. 

S  1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases* 

S  1681.  Payments  for  equality  of  partition,  by  whom  and  how. 

1 1683.  Estate  may  be  sold. 

I  1688.  To  give  notice  to  all  persons  and  guardians  before  partition.    Duties  of  com- 

missionert. 

I  1684.  To  make  report,  and  partition  to  be  recorded, 

i  1685.  When  commissioners  to  make  partition  are  not  necessary. 

I  1686.  Advancements  made  to  heirs. 

Estate  In  common.    Commissioners. 

§1675.  When  the  estate,  real  or  personal,  assigned  by  the  decree  of 
distribution  to  two  or  more  heirs,  devisees,  or  legatees,  is  in  common  and 
undivided,  and  the  respective  shares  are  not  separated  and  distinguished, 
partition  or  distribution  may  be  made  by  three  disinterested  persons,  to 
be  appointed  commissioners  for  that  purpose  by  the  court,  who  must  be 
duly  sworn  to  the  faithful  discharge  of  their  duties,  a  certified  copy  of 
the  order  of  their  appointment,  and  of  the  order  or  decree  assigning  and 
distributing  the  estate,  must  be  issued  to  them  as  their  warrant,  and 
their  oath  must  be  indorsed  thereon.  Upon  consent  of  the  parties,  or 
when  the  court  deems  it  proper  and  just,  it  is  sufficient  to  appoint  one 
commissioner  only,  who  has  the  same  authority  and  ia  governed  by  the 
tame  rules  as  if  three  were  appointed.  ^ 

Legislation  §1676.  1.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851, 
1261,  as  amended  by  Stats.  1861,  p.  649,  which  read:  "When  the  estate,  real,  or 
personal,  assigned  by  the  decree  of  distribution  to  two,  or  more,  heirs,  devisees,  or 
legatees,  shall  be  in  eommon  and  undivided,  and  the  respective  shares  shall  not 
be  separated  and  distinguished,  or  when  property  of  the  estate  shall  be  held  in 
eommon  and  undivided  with  other  parties,  partition  may  be  made  by  three  disin- 
terested persons,  to  be  appointed  commissioners  for  that  purpose  by  the  probate 
•ourt,  or  Judge,  who  ahall  be  duly  sworn  to  the  faithful  diacharge  of  their  dutiea. 


§1676 
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by  any  officer  authorized  to  adminieter  oatha.  A  certified  copy  of  the  order  of 
their  appointment,  and  of  the  decree  assigning  and  distributing  the  estate  shall 
be  issued  to  them  as  their  warrant,  and  their  oath  shall  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  shall  deem  it  proper  and  just,  it 
shall  be  sufficient  to  appoint  one  commissioner  only,  who  shall  have  the  same 
authority  and  be  governed  by  the  same  rules,  as  if  three  were  appointed."  When 
enacted  in  1872,  8  1675  differed  from  the  amendment  of  1880,  in  that,  (1)  In  first 
sentence,  it  had  the  words  "probate  court  or  judge"  instead  of  "court,"  and  (2) 
the  second  sentence  of  the  Practice  Act,  beginning  "A  certified  copy"  was  not 
made  a  part  of  the  first  sentence.  2.  Amended  by  Code  Amdta.  1880,  p.  103,  (I) 
substituting  "court"  for  "probate  court,  or  judge,"  and  (2)  adding  as  the  end  of 
the  first  sentence  the  original  code  sentence  beginning  "A  certified  copy"  (as  to 
which,  quttre). 

OltaUons.     Oal.  80/496;   102/8,   10;   124/432;   126/483. 

Partition  and  notice  thereof,  and  the  time  of  filing  petition. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the  superior  court 
on  the  petition  of  any  person  interested.  But  before  commissioners  are 
appointed,  or  partition  ordered  by  the  court  as  directed  in  this  chapter, 
notice  thereof  must  be  given  to  all  persons  interested  who  reside  in  this 
state,  or  to  their  guardians,  and  to  the  agents,  attorneys,  or  guardians, 
if  any  in  this  state,  of  such  as  reside  out  of  this  state,  either  personally 
or  by  public  notice,  as  the  court  may  direct.  The  petition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice  given  at  any  time 
before  the  order  or  decree  of  distribution,  but  the  commissioners  must 
not  be  appointed  until  the  order  or  decree  is  made  distributing  the  estate. 

Legislation  §1676.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  268,  as  amended  by  Stats.  1861,  p.  650,  which  read:  "Sach  partition  may  be 
ordered  on  the  petition  of  any  of  the  persons  interested,  but  before  commissioners 
shall  be  appointed,  or  any  partition  shall  be  ordered,  as  directed  in  this  chapter, 
notice  shall  be  given  to  all  persons  interested,  who  shall  reside  in  this  state,  or 
their  guardians,  and  to  agents,  attorneys,  or  guardians,  if  there  be  any  in  this 
state,  of  such  as  reside  out  of  the  state,  either  personally,  or  by  public  notice,  as 
the  probate  court  shall  direct.  The  petition  for  partition  may  be  filed  at  any  time 
before  the  decree  of  distribution,  and  attorneys,  guardians,  and  agents,  may  be 
appointed,  and  notice  be  given,  but  the  commissioners  shall  not  be  appointed  until 
the  decree  has  been  made  assigning  the  estate;  but  when  the  applicatloa  is  made 
solely  to  have  partition  between  the  estate  administered  upon  and  any  other  par- 
ties, such  application  may  be  made  and  such  partition  ordered,  at  any  time 
the  court  may  direct."  When  enacted  in  1872,  fi  1676  read  as  at  present,  except 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  103,  (1) 
in  first  sentence,  substituting  "superior"  for  "probate,"  and  (2)  in  the  aecond  sen- 
tence, omitting  "probate"  before  "court"  in  both  instances, 

CitoUona.     Cal.   102/9,   10,   11. 

Notioa  of  partition:  See  post,  I  1688. 

Estate  in  different  counties,  how  divided. 

§  1677.  If  the  real  estate  is  in  different  counties,  the  court  may,  ii 
deemed  proper,  appoint  commissioners  for  all  or  different  commissioners 
for  each  county.  The  estate  in  each  county  must  be  divided  separately 
among  the  heirs,  devisees,  or  legatees  as  if  there  was  no  other  estate  to 
be  divided^  but  the  commissioners  first  appointed  must,  unless   otherwise 


693  PARTITION  AND  SETTLEMENT.  §  1680 

directed  by  the  court,  make  division  of  such  real  estate  wherever  situated 
within  this  state. 

LegliUtlon  f  1677.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851» 
1263,  at  amended  by  State.  1861,  p.  649,  which  read:  "If  the  real  estate  shall 
be  in  different  eounties,  the  probate  court  may,  if  it  shall  Judge  proper,  appoint  a 
commissioner,  or  different  commissioners,  for  each  county,  and  in  such  cases  the 
estate  in  each  county  shall  be  divided  separately,  as  if  there  was  no  other  estate 
to  be  divided,  but  the  commissioner  first  appointed  shall,  unless  otherwise  directed 
by  the  probate  court,  make  division  of  such  real  estate,  wherever  situated  within 
this  state."  When  enacted  in  1872,  }  1677  read  as  at  present,  except  for  the 
amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  108,  (1)  in  first  sen- 
tence, (a)  omitting  "probate"  before  "court,"  and  (b)  changing  "a  commis- 
sioner" to  "commissioners"  after  "appoint";  (2)  in  second  sentence,  (a)  changing 
"commissioner"  to  "commissioners"  and  (b)  omitting  "probate"  before  "court." 
8.  Amendment  by  Stats.  1901,  p.  231;  unconstitutional:  See  note,  S  5i  ante. 

ClUtlons.     Cal.  102/11. 

Partition  may  be  made^  although  some  of  tbe  liein»  etc.,  have  parted 

with  their  intereft 

§1678.  Partition  or  distribution  of  the  estate  may  be  made  as 
provided  in  this  chapter,  although  some  of  the  original  heirs,  legatees, 
or  devisees  may  have  conveyed  their  shares  to  other  persons,  and  such 
shares  must  be  assigned  to  the  person  holding  the  same,  in  the  same  man- 
ner as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

Legislation  g  1678.  1.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
1264),  (1)  inserting  (a)  "or  distribution"  after  "partition,"  and  (b)  "legatees" 
after  "heirs"  in  both  instances;  (2)  substituting  (a)  "must"  for  "shall,"  and  (b) 
"would"  for  "should."  2.  Amendment  by  Stats.  1901,  p.  281;  unconstitutional: 
See  note,  9  5,  ante.  8.  Amended  by  Stats.  1909,  p.  966,  omitting  "real"  before 
"estate,"  in  first  line. 

Oitotlons.  Cal.  58/114;  74/515,  516;  82/71;  92/194;  102/9;  116/862; 
126/461,  462;  187/857,  868;  141/369,  370,  871;  149/202.  App.  1/60;  6/ 
748.     Prob.   AcV:  Cal.    (1264)    18/98. 

Shares  to  be  set  out  by  metes  and  bounds. 

§  1679.  When  both  distribution  and  partition  are  made,  the  sever^ 
shares  in  the  real  and  personal  estate  must  be  set  out  to  each  individual 
in  proportion  to  his  right,  by  metes  and  bounds,  or  description,  so  that 
the  same  can  be  easily  distinguished,  unless  two  or  more  of  the  parties 
interested  consent  to  have  their  shares  set  out  so  as  to  be  held  by  them 
in  common  and  undivided. 

Legiilation  1 1079.  Enacted  March  11,  1872;  based  on  Probate  Act,  9  266, 
which  read:  "The  several  shares  in  the  real  and  personal  estate  shall  be  set  out 
to  each  individual  in  proportion  to  his  right,  by  such  metes  and  bounds,  or  de- 
scription, that  the  same  can  be  easily  distinguished,  unless  two  or  more  of  the 
parties  interested  shall  consent  to  have  their  shares  set  out,  so  as  to  be  held 
by  them  in  common  and  undivided." 

Whole  estate  may  be  assigned  to  one,  in  certain  cases. 

§1680.  When  the  real  estate  cannot  be  divided  without  prejudice  or 
inconvenience  to  the  owners,  the  court  may  assign  the  whole  to  one  or 
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more  of  the  parties  entitled  to  share  therein,  who  will  aeoept  it,  always 
preferring  the  males  to  the  females,  and,  among  children,  preferring  the 
elder  to  the  younger.  The  parties  accepting  the  whole  must  pay  to  the 
other  parties  interested  their  just  proportion  of  the  true  value  thereof, 
or  secure  the  same  to  their  satisfaction,  or  in  case  of  the  minority  of  such 
party,  then  to  the  satisfaction  of  his  guardian;  and  the  true  value  of  the 
estate  must  be  ascertained  and  reported  by  the  commissioners.  When 
the  commissioners  appointed  to  make  partition  are  of  the  opinion  that 
the  real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to 
the  owners,  they  must  so  report  to  the  court,  and  recommend  that  the 
whole  be  assigned  as  herein  provided,  and  must  find  and  report  the  true 
value  of  such  real  estate.  On  filing  the  report  of  the  commissioners,  and 
on  making  or  securing  the  payment  as  before  provided,  the  court,  if  it 
appears  just  and  proper,  must  confirm  the  report,  and  thereupon  the  as- 
signment is  complete,  and  the  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned. 

Lesislatlon  §1680.  1.  Enacted  March  11.  1872;  baaed  on  Probate  Act  1851, 
i  266,  as  amended  by  Stats.  1863-64,  p.  871,  which  read:  "When  any  such  real 
estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the  owners,  the 
probate  court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled  to  share 
therein  who  will  accept  it,  always  preferring  the  males  to  the  females,  and  among 
children  preferring  the  elder  to  the  younger;  provided,  the  parties  so  accepting 
the  whole  shall  pay  to  the  other  parties  interested  their  just  proportion  of  the 
true  value  thereof,  or  shall  secure  the  same  to  their  satisfaction,  or  in  ease  of  the 
minority  of  such  party,  then  to  the  satisfaction  of  his  or  her  guardian,  end  the 
true  value  of  the  estate  shall  be  ascertained  and  reported  by  commissioners;  and 
when  the  commissioners  appointed  to  make  partition  shall  be  of  the  opinion  that 
any  such  real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the 
owners,  they  shall  so  report  to  the  court,  and  shall  recommend  that  the  whole  be 
assigned  as  before  provided,  and  shall  find  and  report  the  true  value  of  such  reel 
estate.  Upon  the  return  of  the  report  of  the  commissioners,  and  upon  making 
or  securing  payment  as  before  provided,  the  court  may,  if  the  same  shall  appear 
just  and  proper,  confirm  the  report,  and  thereupon  the  assignment  shall  be  com- 
plete, and  the  whole  of  such  real  estate  shall  vest  in  the  person  or  persons  to 
whom  the  same  shall  be  so  assigned."  \Vhen  enacted  in  1872,  fi  1680  read  as  at 
*  present,  except  for  the  amendment  of  1880.  2.  Amended  by  Code  Amdta.  1880, 
p.  103,  omitting  "probate"  before  "court"  in  the  first  sentence. 

Payments  for  equality  of  partition,  by  whom  and  how. 

§  1681.  When  any  tract  of  land  or  tenement  is  of  greater  valne  than 
any  one's  share  in  the  estate  to  be  divided,  and  cannot  be  divided  with* 
out  injury  to  the  same,  it  may  be  set  off  by  the  commissioners  appointed 
to  make  partition  to  any  of  the  parties  who  will  accept  it,  giving  prefer- 
ence as  prescribed  in  the  preceding  section.  The  party  accepting  must 
pay  or  secure  to  the  others  such  sums  as  the  commissioners  shall  award 
to  make  the  partition  equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  must  not  be  established  by  the 
court  until  the  sums  awarded  are  paid  to  the  parties  entitled  to  the  same, 
or  secured  to  their  satisfaction. 

Legislation  §1681.     Enacted   March    11,    1872;   based  on   Probate   Act  1851, 
i  267,  which  read:   "When  any  tract  of  land  or  tenement  ahall  be  of  greater 
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▼alue  than  either  party's  share  in  the  estate  to  be  divided,  and  cannot  be  divided 
without  injury  to  the  same,  it  may  be  set  off  by  the  commissioners  appointed  to 
make  partition  to  either  of  the  parties  who  will  accept  it,  giving  preference  as 
prescribed  in  the  preceding  sections:  Provided,  the  parties  so  accepting  shall 
pay  or  secure  to  one  or  more  of  the  others  such  sums  as  the  eommissioners  shall 
•ward  to  make  the  partition  equal,  and  the  eommissioners  shall  make  their  award 
accordingly;  but  such  partition  shall  not  be  established  by  the  court  until  the 
Bums  so  awarded  shall  be  paid  to  the  parties  entitled  to  the  same,  or  secured  to 
their  satisfaction." 

Estate  may  be  sold. 

§  1682.  When  it  appears  to  the  court,  from  tbe  commissioners'  report, 
that  it  cannot  otherwise  be  fairly  divided,  and  should  be  sold,  the  court 
may  order  tiie  sale  of  the  whole  or  any  part  of  the  estate,  real  or  per- 
sonal, by  the  executor  or  administrator,  or  by  a  commissioner  appointed 
for  that  purpose,  and  the  proceeds  distributed.  The  sale  must  be  con- 
ducted, reported,  and  confirmed  in  the  same  manner  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven  of  this  title. 

XiOgillatlon  S 1682.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  268,  as  amended  by  Stats.  1861,  p.  650,  which  read:  "When  it  cannot  other- 
wise be  fairly  divided,  the  whole,  or  any  part  of  the  estate,  real,  or  personal, 
may  be  recommended  by  the  eommissioners  to  be  sold;  and  if  the  report  be  con- 
firmed, the  court  may  order  a  sale  by  the  executor,  or  administrator,  or  by  a 
commissioner  appointed  for  that  purpose,  and  distribute  the  proceeds.  The  sale 
shall  be  conducted  and  reported  upon,  and  be  confirmed,  in  the  same  manner  and 
under  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  administrator 
under  this  act." 

To  give  notice  to  all  persona  and  guardians  before  partition.    Dutiea  of 

commissioners. 

§  1683.  Before  any  partition  is  made  or  any  estate  divided,  as  pro- 
vided in  this  chapter,  notice  must  be  given  to  all  persons  interested  in 
the  partition,  their  guardians,  agents,  or  attorneys,  by  the  commissioners, 
of  the  time  and  place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  surveys,  and  take 
such  other  steps  as  may  be  necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them. 

Legislation  1 1683.  Enacted  March  11,  1872;  based  on  Probata  Act  1851, 
I  270,  as  amended  by  Stats.  1861,  p.  651,  which  read:  "Before  any  partition 
•hall  be  made,  or  any  estate  divided,  as  provided  iii  this  chapter,  guardians  shall 
be  appointed  for  all  minors  and  insane  persons  interested  in  the  estate  to  be 
divided;  and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such 
parties  as  reside  out  of  the  state,  or  an  attorney  for  all  absent  heirs  and  persons 
interested;  and  notice  shall  be  given  to  all  persons  interested  in  the  partition, 
their  guardians,  agents,  or  attorneys,  by  the  commissioners,  of  the  time  when 
they  shall  proceed  to  make  partition.  The  commissioners  may  take  testimony, 
order  surveys,  and  take  such  other  steps  as  may  be  necessary  to  enabia  them  to 
form  a  judgment  upon  the  matters  before  them." 

Citations.     Cal.   102/3. 

Notice  of  partition:  See  ante,  §  1676. 

Notica  on  partition  and  distrlbntlon:  See  anta,  1 1684. 
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To  make  report,  and  partltioii  to  bo  recorded. 

§  1684.  The  commissioners  must  report  their  proceedings,  and  the  par- 
tition agreed  upon  by  them,  to  the  court,  in  writing,  and  the  court  may, 
for  sufficient  reasons,  set  aside  the  report  and  commit  the  same  to  the 
same  commissioners,  or  appoint  others;  and  when  such  report  is  finally 
eonfirmcd,  a  certified  copy  of  the  judgment,  or  decree  of  partition  made 
thereon,  attested  by  the  clerk  under  the  seal  of  the  court,  must  be  re- 
corded in  the  office  of  the  recorder  of  the  county  where  the  lands  lie. 

Zieglslation  9  1684.  1.  Enacted  March  11,  1873  (based  on  Probate  Act  1851. 
1271.  as  amended  by  Stats.  18G1,  p.  651),  (1)  in  first  line,  substituting  "must" 
for  "shall  make";  (2)  omitting  "of  before  "the  partition  agreed";  (8)  sub- 
stituting (a)  "the"  for  "such"  after  "set  aside."  and  (b)  "is"  for  "shall  be" 
before  "finally";  (4)  inserting  "judgment  or"  before  "decree";  and  (5)  sub- 
stituting "must"  for  "shall"  before  "recorded."  2.  Amended  by  Code  Amdta. 
1680,  p.  104,  omitting  "probate"  before  "court"  in  the  first  insUnea. 

When  commissioiierB  to  make  partition  are  not  necessary. 

§  1685.  When  the  court  makes  a  judgment  or  decree  assigning  the  resi- 
due of  any  estate  to  one  or  more  persons  entitled  to  the  same,  it  is 
not  necessary  to  appoint  commissioners  to  make  partition  or  distribution 
thereof,  unless  the  parties  to  whom  the  assignment  is  decreed,  or  some 
of  them,  request  that  such  partition  be  made. 

Legislation  §1686.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  272,  which  read:  "When  the  probate  court  shall  make  a  decree  assigning  the 
residue  of  any  estate  to  one  or  more  persons  entitled  to  the  same,  it  shall  not 
be  necessary  to  appoint  commissioners  to  make  partition  or  distribution  of  such 
estste,  unless  the  parties  to  whom  the  assignment  shall  be  decreed,  or  aome  of 
them,  shall  request  that  such  partition  shall  be  made.*'  When  enacted  in  1872, 
I  1685  read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by 
Code  Amdta.  1880,  p.  104,  omitting  '"probate"  before  "court." 

Advancements  made  to  heirs. 

§  1686.  All  questions  as  to  advancements  made,  or  alleged  to  have 
been  made,  by  the  decedent  to  his  heirs,  may  be  heard  and  determined 
by  the  court,  and  must  be  specified  in  the  decree  assigning  and  distribut- 
ing the  estate;  and  the  final  judgment  or  decree  of  the  court,  or  in  case 
of  appeal,  of  the  supreme  court,  is  binding  on  all  parties  interested  in 
the  estate. 

Legislation  §1686.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  273,  as  amended  by  Stats.  1861,  p.  651,  which  read:  "All  questions  as  to 
adyancements  made,  or  alleged  to  have  been  made,  by  the  deceased  to  any  heirs, 
may  be  heard  and  determined  by  the  probate  court,  and  shall  be  specified  in  the 
decree  assigning  and  distributing  the  estate,  and  the  final  decree  of  the  probate 
court,  or,  in  case  of  appeal,  of  the  supreme  court,  shall  be  binding  on  all  parties 
in  the  estate."  When  enacted  in  1872,  §  1686  read  as  at  present,  except  for 
the  amendment  of  1880.  2.  Amended  by  Oode  Amdta.  1880,  p.  104,  omitting 
"probate"  before  "court"  In  both  instances. 

OiUUoni.     Cal.  68/516;  80/496;  102/0.     App.  8/747. 
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ARTICLE  IV. 

Agoiitt  for  Absent  Interested  Parties.     Discharge  of  Execntor  or  Administrator. 

I  1601.  Court  may  appoint  agent  to  take  possession  for  absentees.     Money  may  bo 

deposited  with  county  treasurer. 

§  1692.  Agent  to  giro  bond,  and  his  compensation. 

§  1693.  Unclaimed  estate,  bow  disposed  of. 

f  1694.  When  real  and  personal  property  of  absentea  to  ba  sold, 

fi  1695.  Liability  of  agent  on  hia  bond. 

C  1696.  Certificate  to  claimant. 

I  1697.  Final  settlement,  decree,  and  discharge. 

I  1698.  DiscoTory  of  property. 

Court  may  appoint  agent  to  take  possession  for  al)sentee8.    Money  may 

be  deposited  with  county  treasurer. 

§  1691.  When  any  estate  is  assigned  or  distributed,  by  a  judgment  or 
decree  of  the  court,  as  provided  in  this  chapter,  to  any  person  residing 
oot  of,  and  having  no  agent  in  this  state,  and  it  is  necessary  that  some 
person  should  be  authorized  to  take  possession  and  charge  of  the  same 
for  the  benefit  of  such  absent  person,  the  court  may  appoint  an  agent 
for  that  purpose  and  authorize  him  to  take  charge  of  such  estate,  as  well 
as  to  act  for  such  absent  person  in  the  distribution;  provided,  that  if 
such  estate  be  in  money  when  so  assigned  or  distributed,  the  executor  or 
administrator  of  such  estate  may  deposit  the  share  of  each  person,  and 
in  the  name  of  said  person,  as  far  as  known,  as  designated  in  said  assign- 
ment or  decree  of  distribution,  with  the  county  treasurer  of  the  county 
in  which  said  estate  is  being  probated,  who  shall  give  a  receipt  for  the 
same,  and  be  liable  upon  his  official  bond  therefor;  and  said  receipt  shall 
be  deemed  and  received  by  the  court,  or  judge  thereof,  as  a  voucher  in 
favor  of  said  executor  or  administrator,  with  the  same  force  and  effect 
as  if  executed  by  such  assignee,  legatee,  or  distributee;  and  said  section 
as  amended  shall  be  applicable  to  any  and  all  estates  now  pending  in 
which  a  decree  of  final  discharge  has  not  been  granted. 

Legislation  |  1691.  1.  Enacted  March  11,  1872 ;  bssed  on  Probate  Act  1851, 
I  274,  which  read:  "When  any  estate  shall  be  assigned  by  decree  of  the  court,  or 
distributed  by  commissioners,  as  provided  in  this  chapter,  to  any  person  residing 
out  of  this  state,  and  having  no  agent  therein,  and  it  shall  be  necessary  that  some 
person  should  be  authorized  to  take  possession  and  charge  of  the  same  for  the 
benefit  of  such  absent  person,  the  court  may  appoint  an  agent  for  that  purpose, 
and  authorize  him  to  take  charge  of  such  estate,  as  well  as  to  act  for  such  absent 
person  in  the  partition  and  distribution."  When  enacted  in  1872,  S  1691  read  as 
at  present,  except  that  it  did  not  contain  the  proviso.  2.  Amended  by  8tata. 
1895,  p.  74,  adding  the  proviso. 

CitaUons.     Cal.  58/515. 

Agent  to  give  bond,  and  his  compensation. 

§  1692.  The  agent  must  execute  a  bond  to  the  state  of  Calffornfa,  to 
be  approved  by  the  court,  or  a  judge  thereof,  conditioned  that  he  shall 
faithfully  manage  and  account  for  the  estate.    The  court  appointing  such 
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agent  may  a^Iow  a  reasonable  sum  out  of  the  profits  of  the  estate  for  his 
services  and  expenses. 

Legislation  §1692.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
S  275,  which  read:  "Such  agent  shall  give  a  bond  to  the  judge  of  probate,  to  be 
approved  by  him,  faithfully  to  manage  and  account  for  such  estate,  before  he  shall 
be  authorized  to  receive  the  same;  and  the  court  appointing  such  agent  may  allow 
a  reasonable  sum  out  of  the  profits  of  the  estate  for  his  services  and  expenses." 
When  S  1692  was  enacted  in  1872,  the  first  sentence  read,  "The  agent  must  first 
give  a  bond  to  the  probate  judge,  to  be  approved  by  him,  conditioned  that  he  shall 
faithfully  manage  and  account  for  the  estate";  the  second  sentence  reading  as  at 
present.     2.  Amended  by  Code  Amdts.  1880,  p.  104. 

C7iiclaimed  estate,  how  disposed  of. 

§1693.  When  personal  property  remains  in  the  hands  of  the  agent 
unclaimed  for  a  year,  and  it  appears  to  the  court  that  it  is  for  the  bene- 
fit of  those  interested,  it  shall  be  sold  under  the  order  of  the  court,  and 
the  proceeds  after  deducting  the  expenses  of  the  sale,  allowed  by  the 
court,  must  be  paid  into  the  county  treasury.  When  the  payment  is 
made,  the  agent  must  take  from  the  treasury  duplicate  receipts,  one  of 
which  he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the  court. 
Where  any  agent  has  money  in  his  hands  as  such  agent,  and  it  appears 
to  the  court  upon  the  settlement  of  his  account  as  such  agent  that  the 
balance  remaining  in  his  hands  should  be  paid  into  the  county  treasury, 
the  court  may  direct  such  payment  and  upon  such  agent  filing  the 
proper  receipt  showing  such  payment,  the  court  shall  enter  an  order 
discharging  such  agent  and  his  sureties  from  all  liability  therefor. 

Legislation  §1693.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  276,  which  read:  "When  the  estate  shall  remain  in  the  hands  of  the  agent  un- 
claimed for  a  year,  it  shall  be  sold  under  the  order  of  the  court,  and  the  proceeds, 
deducting  the  expenses  of  the  sale,  to  be  allowed  by  the  court,  shall  be  paid  into 
the  state  treasury.  When  the  payment  is  made,  the  agent  shall  take  from  the 
treasury  duplicate  receipts,  one  of  which  he  shall  file  in  the  office  of  the  comptrol- 
ler, and  the  other  in  the  probate  court."  When  enacted  in  1872,  (  1693  dif- 
fered from  the  amendment  of  1907,  in  that  it  contained  only  the  first  two  sen- 
tences, and  had  (1)  in  the  first  sentence,  "state"  instead  of  "county"  before 
"treasury,"  and  (2)  In  second  sentence,  (a)  "controller"  instead  of  "auditor," 
and  (b)  the  word  "probste"  before  "court."  2.  Amended  by  Code  Amdts.  1880, 
p.  104,  and  then  contained  only  the  first  two  sentences  of  the  present  section,  and 
had,  (1)  in  the  first  sentence,  "state"  instead  of  "county"  before  "treasury,"  and 
(2)  in  the  second  sentence,  "controller"  instead  of  "auditor."  3.  Amendment  by 
Stats.  1901,  p.  232;  unconstitutional:  See  note,  8  5,  ante.  4.  Amended  by  Stata. 
1907,  p.  293. 

Unclaimed  property:  Ante,  §S  1269-1272. 

When  real  and  personal  property  of  absentee  to  be  solcL 

§  1694.  The  agent  must  render  the  court  appointing  him,  annually,  an 
account,  showing: 

1.  The  value  and  character  of  the  property  received  by  him,  what  por- 
tion thereof  is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether 
paid  or  unpaid. 
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4.  Expenses  incurred  in  the  care,  protection,  and  management  thereof, 
and  whether  paid  or  unpaid.  When  filed  the  court  may  examine  wit- 
nesses and  take  proofs  in  regard  to  the  account;  and  if  satisfied  from 
such  accounts  and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may,  by  order,  direct  a  sale  to 
be  made  of  the  whole  or  such  parts  of  the  real  or  personal  property  as 
shall  appear  to  be  proper,  and  the  purchase-money  to  be  deposited  in  the 
state  treasury. 

Legislation  1 1694.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdle. 
1880,  p.  105,  (1)  in  introductory  paragraph,  substituting  "the  court"  for  "to  the 
probate  court,"  and  (2)  in  subd.  4,  omitting  "probate"  before  "eourt"  in  first 
instance. 

Liability  of  agent  on  his  bond. 

§  1666.  The  agent  is  liable  on  his  bond  for  the  care  and  preservation 
of  the  estate  while  in  his  hands,  and  for  the  payment  of  the  proceeds  of 
the  sale  as  required  in  the  preceding  sections,  and  may  be  sued  thereon 
by  any  person  interested. 

LeglslaUon  §1696.  Enacted  March  11,  1872  (based  on  Probate  Act  1851. 
f  277).  substituting  (1)  "is"  for  "shall  be"  and  (2)  "sections"  for  "section." 

Certificate  to  claimant. 

§  1696.  When  any  person  appears  and  claims  the  money  paid  into  the 
treasury,  the  court  making  the  distribution  must  inquire  into  such  claim, 
and  being  first  satisfied  of  his  right  thereto,  must  grant  him  a  certificate 
to  that  effect,  under  its  seal;  and  upon  the  presentation  of  the  certificate 
to  him,  the  controller  must  draw  his  warrant  on  the  treasurer  for  the 
amount. 

Legislation  81696.  1.  Enacted  March  11.  1872;  based  on  Probate  Act  1851. 
I  278,  which  read:  "When  any  person  shall  appear  and  claim  the  money  paid  into 
the  treasury,  the  probate  court  making  the  distribution  being  first  satisfied  of  his 
right  shall  grant  him  a  certificate  under  its  seal;  and  upon  the  presentation  of  the 
certificate  to  the  comptroller,  he  shall  draw  his  warrant  on  the  treasurer  for  the 
amount."  When  f  1696  was  enacted  in  1872,  it  had  the  word  "probate"  before 
"court."  2.  Amended  by  Ck>de  Amdts.  1880,  p.  105.  8.  Amendment  by  Stats. 
1901,  p.  282;  unconstitutional:  See  note,  S  5,  ante. 

Final  settlement^  decree,  and  discharge. 

§  1697.  When  the  estate  has  been  fully  administered,  and  it  is  shown 
by  the  executor  or  administrator,  by  the  production  of  satisfactory 
vouchers,  that  he  has  paid  all  sums  of  money  due  from  him,  and  de- 
livered up,  under  the  order  of  the  court,  all  the  property  of  the  estate 
to  the  parties  entitled,  and  performed  all  the  acts  lawfully  required  of 
him,  the  court  must  make  a  judgment  or  decree  discharging  him  from  all 
liability  to  be  incurred  thereafter. 

Legislation  1 1697.  Enacted  March  11,  1872  (based  on  Probate  Act  1851, 
I  279,  as  amended  by  Stats.  1861,  p.  651),  substituting  "must"  for  "shall." 

CltoUons.  Cal.  54/305;  60/259;  63/475,  476;  93/463;  112/294;  148/228, 
384;   145/349.     App.   8/97.     Prob.   Act:  Cal.    (S  279)   86/654,   655;    61/151. 
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Discovery  of  property. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this  chapter  provided, 
shall  not  prevent  a  subsequent  issue  of  letters  testamentary  or  of  admin- 
istration, or  of  administration  with  the  will  annexed,  if  other  property 
of  the  estate  be  discovered,  or  if  it  become  necessary  or  proper  for  any 
cause  that  letters  should  be  again  issued. 

Legislation  01696.  1.  Enacted  March  11. 1872;  baaed  on  Probate  Act  1851. 
I  280,  as  amended  by  State.  1861,  p.  651,  which  read:  "The  final  aettlement  of 
an  estate  shall  not  prevent  a  subsequent  issuance  of  letters  testamentary,  or  of 
administration,  with  the  will  annexed,  should  other  property  of  the  estate  be 
discovered,  or  should  it  become  necessary,  or  proper,  from  any  cause  that  letters 
should  be  again  issued."  When  enacted  in  1872,  i  1698  read:  'The  final  settle- 
ment of  an  estate  does  not  prevent  the  subsequent  issuance  of  letters  testa- 
mentary, or  of  administration  with  the  will  annexed,  whenever  other  property 
of  the  estate  is  discovered,  or  whenever  it  becomes  necessary  or  proper,  from  any 
cause,  that  letters  should  be  again  issued."  2.  Amended  by  Code  Amdts.  1878- 
74,  p.  873. 

ClUUons.     CsL  67/888;  186/870. 


ARTICLB  V. 

Accounts  of  Trustees.     Distribution. 

S  1699.     Superior  court  not  to  lose  jurisdiction  by  final  distribution. 
S  1700.     Compensation  of  trustees. 
§  1701.     Appesl  from  decree  settling  account  of  trustee. 

S  1702.     Trustee  may  decline.     Resignation  of  executor.     Appointknent  by  eourt. 
§  1703.     Jurisdiction. 

§  1703  H.  Distribution  of  estate  to  person  whose  address  is  unknown.     Money  to  be 
deposited  with  county  treasurer. 

Legislation  Article  V.  Added  by  Stats.  1889,  p.  887,  by  "An  Aet  to  amend 
and  supplement  an  Act  entitled  'An  Act  to  establish  a  Code  of  Civil  Procedure.* 
approved  March  11,  1872,  and  to  add  new  articles  thereto,  to  be  known  as  article 
five,  of  chapter  eleven,  of  title  eleven,  of  part  three,  relating  to  settlement  of 
accounts  of  Trustees  after  distribution  of  estates,  and  to  compensation  of  Trus- 
tees"; the  final  parsgraph  of  the  act  reading,  "This  act  shall  take  effect  im- 
mediately, and  shall  apply  to  all  estates  of  decedents,  where  a  final  decree  of  dis- 
tribution has  not  heretofore  been  made."  When  added  in  1889,  Article  V  consisted 
of  88  1699,  1700,  and  1701;  89  1702  and  1708  being  added  in  1891  (SUU.  1891, 
p.  16),  and  8  1703 V&   in  1897   (Stats.  1897,  p.  38). 

Superior  court  not  to  loee  Jurisdiction  by  final  distribution. 

§  1699.  Where  any  trust  has  been  created  bj  or  under  any  will  to  con- 
tinue after  distribution,  the  superior  court  shall  not  lose  jurisdiction  of 
the  estate  by  final  distribution,  but  shall  retain  jurisdiction  thereof  for 
the  purpose  of  the  settlement  of  accounts  under  the  trusts.  And  any 
trustee  created  by  any  will,  or  appointed  to  execute  any  trust  created  by 
any  will,  may,  from  time  to  time,  pending  the  execution  of  his  trust,  or 
may,  at  the  termination  thereof,  render  and  pray  for  the  settlement  of 
his  accounts  as  such  trustee,  before  the  superior  court  in  which  the  will 
was  probated,  and  in  the  manner  provided  for  the  settlement  of  the 
accounts  of  executors  and  administrators.    The  trustee,  or,  in  ease  of  hit 
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death,  hia  legal  representatives,  shall,  for  that  purpose,  present  to  the  court 
his  verified  petition,  setting  forth  his  accounts  in  detail,  with  a  report 
showing  condition  of  trust  estate,  together  with  a  verified  statement  of 
said  trustee,  giving  the  names  and  post-ofiice  addresses,  if  known,  of  the 
cestuis  que  trust,  and  upon  the  filing  thereof,  the  clerk  shall  fix  a  day  for 
the  hearing,  and  give  notice  thereof  of  not  less  than  ten  days,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the  county,  setting 
forth  the  name  of  the  trust  estate,  the  trustee,  and  the  day  appointed  for 
the  settlement  of  the  account.  The  court,  or  a  judge  thereof,  m.iy  order 
such  further  notice  to  be  given  as  may  be  proper.  Such  trustee  may,  in 
the  discretion  of  the  court,  upon  application  of  any  beneficiary  of  the 
trust,  or  the  guardian  of  such  beneficiary,  be  ordered  to  appear  and  ren- 
der his  account,  after  being  cited  by  service  of  citation,  as  provided  for 
the  service  of  summons  in  civil  cases,  and  such  application  shall  not  be 
denied  where  no  account  has  been  rendered  to  the  court  within  six  months 
prior  to  such  application.  Upon  the  filing  of  the  account  so  ordered,  the 
same  proceedings  for  the  hearing  and  settlement  thereof  shall  be  had  as 
hereinabove  provided. 

Legislation  11699.  1.  Added  by  SUti.  1889,  p.  887,  and  read:  "Where  any 
truBt  hai  been  created  by  or  under  any  will  to  continue  after  distribution,  the 
luperior  court  shall  not  lose  Jurisdiction  of  the  estate  by  final  distribution,  but 
shall  retain  Jurisdiction  thereof  for  the  purpose  of  the  settlement  of  accounts 
under  the  trust.  And  any  trustee  created  by  any  will,  or  appointed  to  execute 
any  trust  created  by  any  will,  may  from  time  to  time,  pending  the  execution 
of  his  trust,  or  may  at  the  termination  thereof,  render  and  pray  for  the 
settlement  of  his  accounts  as  such  trustee  before  the  superior  court  in  which 
the  will  was  probated,  and  in  the  manner  provided  for  the  settlement  of  the 
accounts  of  executors  and  administrators.  The  trustee,  or  in  the  case  of  his 
death,  his  legal  representatives,  shall  for  that  purpose  present  to  the  court 
his  petition  setting  forth  his  accounts  in  detail;  and  upon  the  filing  thereof,  the 
court  or  judge  shall  flx  a  day  for  the  hearing,  and  a  citation  shall  be  issued 
citing  all  the  beneficiaries  of  the  said  trust  to  appear  and  show  cause  why  the 
account  should  not  be  allowed;  such  citation  shall  be  personally  served  upon  all 
the  beneficiaries  in  the  state,  in  the  manner  provided  for  the  service  of  summons 
in  elvil  actions,  and  shall  be  served  upon  all  the  beneficiaries,  who  shall  appear 
by  affidavit  to  be  absent  from  the  state,  by  publication  in  such  manner  as  the 
court  or  Judge  may  order,  for  not  less  than  two  months.  And  any  such  trustee 
may,  in  the  discretion  of  the  court,  upon  application  of  any  beneficiary  of  the 
trust,  be  ordered  to  appear  and  render  his  account,  after  being  cited  by  service 
of  citation  as  provided  for  the  service  of  summons  in  civil  cases.  Upon  the 
filing  of  the  account  so  ordered  the  same  proceedings  for  the  hearing  and  settle- 
ment thereof  shall  be  had  as  are  hereinabove  provided."  2.  Amended  by  Stats. 
1895,  p.  64,  the  first  two  sentences  reading  as  the  amendment  of  1909,  except  that 
the  word  "trusts,"  at  the  end  of  the  first  sentence,  was  printed  "trust,"  and,  be- 
ginning with  the  third  sentence,  the  section  read,  "The  trustee,  or  in  case  of  his 
death,  his  legal  representatives,  shall  for  that  purpose  present  to  the  court  his 
verified  petition,  setting  forth  his  accounts  in  detail,  together  with  a  verified  state- 
ment of  said  trustee,  giving  the  names  and  post-office  addresses,  if  known,  of  the 
cestuis  que  trust,  and  upon  the  filing  thereof,  the  court  or  Judge  shall  fix  a  day  for 
the  hearing.  The  clerk  must  thereupon  giveoiotice  thereof,  of  not  less  than  ten 
days,  by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  trust  estate,  the  trustee,  and  the  day  appointed  for 
the  settlement  of  the  account.    The  court,  or  a  Judge  thereof,  may  order  such  fur- 
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ther  notice  to  bo  giron  «■  m«7  bo  proper;  and  snj  such  tmetoe  majt  Ia  the  die- 
oretion  of  the  eonrtt  upon  application  of  any  beneficiary  of  the  tmet,  be  ordered 
to  appear  and  render  liis  account,  after  being  cited  by  seryice  of  citation,  as  pro> 
Tided  for  the  serrice  of  summonB  in  civil  eases.  Upon  the  filing  of  the  account  so 
ordered,  the  same  proceedings  for  the  hearing  and  settlement  thereof  shall  be  had 
as  are  hereinabove  provided."  8.  Amended  by  Stats.  1901,  p.  47,  (1)  changing 
the  word  "trnst,"  at  end  of  first  sentence,  to  "trusts"  (as  to  which,  qnnre) ;  (2) 
in  sentence  beginning  "The  trustee,"  adding  the  words  "with  a  report  showing  con- 
dition of  trust  estate" ;  these  being  the  only  changes  from  the  amendment  of  1895. 
4.  Amendment  by  Stats.  1901,  p.  282;  unconstitutional:  See  note,  §5,  ante.  5. 
Amended  by  Stats.  1009,  p.  607,  in  sentence  beginning  "The  trustee,"  (1)  omitting 
the  word  "the"  before  "case  of  his  death,"  and  (2)  changing  "the  court,  or  judge, 
shall  fix  a  day  for  the  hearing.  The  clerk  must  thereupon  give  notice  thereof"  to 
"the  clerk  shall  fix  a  day  for  the  hearing,  and  give  notice  thereof." 

CiUtions.     Cal.   107/595;    128/684;    133/495;    145/346.   847,  850.     App.   2/ 
474,    475,   478. 

CompeiiBatioii  of  tmstees. 

§1700.  On  all  such  accountings  the  court  shall  allow  the  trustee  or 
trustees  the  proper  expenses  and  such  compensation  for  services  as  the 
court  may  adjudge  to  be  just  and  reasonable,  and  shall  apportion  such 
compensation  among  the  trustees  according  to  the  services  rendered  by 
them  respectively,  and  may  in  its  discretion  fix  a  yearly  compensation  for 
the  trustee  or  trustees  to  continue  as  long  as  the  court  may  judge  proptii. 

Legislation  •  1700.     Added  by  Stats.  1889,  p.  888. 
Citotioni.     App.  2/474,  478. 

Appeal  from  decree  settling  account  of  tnutee. 

§1701.    From  a  decree  settling  such  account  appeal  may  be  taken  in 

the  manner  provided  for  an  app.eal  from  a  decree  settling  the  account 

of  an  executor  or  administrator.     The  decree  of  the  superior  court,  if 

aflirmed  on  appeal  or  becoming  final  without  appeal,  shall  be  conclusive. 

LeffisUtlon  11701.     Added  by  SUts.  1889,  p.  838. 

Trustee  may  decline.  Resignation  of  executor.  Appointment  by  court. 
§  1702.  Any  person  named  or  designated  as  a  trustee  in  any  will 
which  has  been  or  shall  hereafter  be  admitted  to  probate  in  this  state 
may,  at  any  time  before  final  distribution,  decline  to  act  as  such  trustee, 
and  an  order  of  court  shall  thereupon  be  made  accepting  such  resigna- 
tion; but  the  declination  of  any  such  person  who  has  qualified  as  execu- 
tor shall  not  be  accepted  by  the  court,  unless  the  same  shall  be  in  writing 
and  filed  in  the  matter  of  the  estate  in  the  court  in  which  the  adminis- 
tration is  pending,  and  such  notice  shall  be  given  thereof  as  is  required 
upon  a  petition  praying  for  letters  of  administration.  The  court  in  which 
the  administration  is  pending  shall  have  power  at  any  time  before  final 
distribution  to  appoint  some  fit  and  proper  person  to  fill  any  vacancy  in 
the  office  of  trustee  under  the  will,  whether  resulting  from  such  declina- 
tion, removal,  or  otherwise;  provided,  it  shall  be  required  by  law  or 
necessary  to  carry  out  the  tru«t  created  by  the  will,  that  such  vacancy 
shall  be  filled;  and  every  person  so  appointed  shall,  before  acting  as 
trustee,  give  a  bond  such  as  is  required  by  section  one  thousand  threo 
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hundred  and  eighty-eight  of  this  code,  of  a  person  to  whom  letters  of 
administration  are  directed  to  issue.  Such  appointment  may  be  made 
by  the  probate  judge  upon  the  written  application  of  any  person  inter- 
ested in  the  trust  filed  in  the  probate  proceedings,  and  shall  only  be 
made  after  notice  to  all  parties  interested  in  the  trust,  given  in  the  same 
manner  as  notice  is  required  to  be  given  of  the  hearing  upon  the  peti- 
tion for  the  probate  of  a  will.  In  each  of  the  preceding  cases  the  court 
may  order  such  further  notice  as  shall  seem  necessary.  In  accepting  a 
declination  under  the  provisions  of  this  section,  the  court  may  make  and 
enforce  any  order  which  may  be  necessary  for  the  preservation  of  the 
estate.  This  section  shall  be  applicable  to  any  and  all  estates  now  pend- 
ing in  which  a  final  distribution  and  discharge  has  not  been  granted. 

LeglllatlOB  §  1702.  1.  Added  by  Stats.  1891,  p.  16.  2.  Amended  by  Stats. 
1899,  p.  104,  (1)  in  first  sentence,  adding  "in  the  matter  of  the  estate"  after 
"filed";  (2)  in  second  sentence,  (a)  adding  "removal"  after  "declination,"  and  (b) 
ehanging  the  first  clause  of  the  proviso  from  "provided,  it  shall  be  by  law  necessary 
that  snch  vacancy  shall  be  filled";  (3)  in  sentence  beginning  "Such  appointment," 
(a)  adding  "by  the  probate  judge"  after  "may  be  made."  and  "in  the  probate  pro- 
eaedings"  after  "trust  filed,"  and  (b)  changing  "a"  to  "the"  before  "petition";  (4) 
in  sentence  beginning  "In  accepting,"  changing  "any"  to  "a"  after  "accepting": 
(5)  adding  the  final  sentence.  3.  Amendment  by  Stats.  1901,  p.  232;  unconstitu- 
tional :  See  note,  9  5i  ante. 

OlUtions.     Cal.  135/368.     App.  2/477. 

JnrlBdictlon. 

§  1703.  The  provisions  of  the  next  preceding  section  shall  apply  in  all 
eases  where  a  final  decree  of  distribution  has  not  been  made;  but  the 
jurisdiction  given  by  said  section  shall  not  exclude,  in  cases  to  whico  ic 
applies,  the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

LeglaUtion  •  1703.     Added  by  Stats.  1891,  p.  16. 
Oitattons.     Gal.    107/595;    183/495. 

Distribution  of  estate  to  person  whose  address  is  unknowiL    Money  to 

be  deposited  wltb  county  treasurer. 

§  1703V2>  When  any  estate  is  distributed  by  the  judgment  or  decree 
of  the  court  or  a  judge  thereof,  as  provided  in  this  chapter,  to  a  dis- 
tributee who  cannot  be  found  and  his  or  her  place  of  residence  is  un- 
known, or  to  a  minor  or  incompetent  person,  who  has  no  lawful  guardian 
to  receive  the  same,  or  person  authorized  to  receipt  therefor,  the  portion 
of  said  estate  consisting  of  money  shall  be  paid  to  and  deposited  with 
the  county  treasurer  of  the  county  in  which  the  estate  is  being  pro- 
bated, who  shall  give  a  receipt  for  the  same,  and  shall  be  liable  on 
his  official  bond  therefor;  and  said  receipt  shall  be  deemed  and  received 
by  the  court  or  judge  thereof  as  a  voucher  in  favor  of  said  executor 
or  administrator,  with  the  same  force  and  effect  as  if  executed  by  the 
distributee  thereof.  And  this  section  shall  be  applicable  to  any  and  all 
estates  now  pending  in  which  a  final  decree  of  discharge  has  not  been 
granted.  Said  moneys  so  paid  into  the  county  treasury,  shall  be  paid 
out  upon  petition  to,  and  the  order  of  the  superior  court  or  judge  thereof 
to  the  person  entitled  to  receive  the  same. 
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LeglsUtlon  1 1703 Vi.  1.  A^ded  by  Stati.  1897.  p.  88.  S.  Amendment  by 
Stats.  1901,  p.  233,  merely  renumbering  the  section  1708a;  unconstitutional: 
See  note,  |  5,  ante.  8.  Amended  by  Stata.  1905,  p.  6,  in  first  sentence  adding 
(1)  "or  a  judge  thereof"  after  "court,"  and  (2)  "to  a  distributee  who  cannot 
ba  found  and  hia  or  her  place  of  residence  is  unknown,  or/'  after  "chapter." 


CHAPTER  Xn. 
Orders,  Decrees,  Process,  Minutes,  Becords,  Trials^  and  Appeals. 

I  1704.     Orders  and  decrees  to  be  entered  in  minutea. 

I  1705.     How  often  publication  to  be  made. 

S  1706.     Recorded  decree  or  order  to  Impart  notice  from  date  of  flling. 

I  1707.     Citation,  how  directed,  and  what  to  contain. 

f  1708.     Citation,  how  issued. 

I  1709.     Citation,  how  served. 

i  1710.     Personal  notice  given  by  citation. 

§  1711.     Citation  to  be  served  five  days  before  return. 

8  1712.  One  description  of  real  estate  sought  to  be  sold,  being  publiahed,  la  8nfllci«nt 
for  all  purposes. 

I  1718.     Rules  of  practice  generally. 

I  1714.     New  trials  and  appeals. 

(  1715.     Within  what  time  appeal  must  be  taken. 

8  1716.     Issues  joined  in  probate  court,  how  tried  and  disposed  of. 

8  1717.  Court  must'  try  issues  joined  when  no  jury  is  demanded.  Court  nnat  aattl* 
and  frame  issues  when  jury  called. 

8  1718.  Court  to  appoint  attorney  for  minor  or  absent  heira,  devisees,  legatees,  or 
creditors,  when,  and  what  compensation  he  is  to  receive.     [Repealed.] 

8  1719.     Decrees,  what  to  be  recorded. 

8  1720.     Costs,  by  whom  paid  in  certain  casea. 

8  1721.  Executor,  etc.,  to  be  removed  when  committed  for  contempt,  and  another  ap- 
pointed. 

8  1722.     Service  of  process,  etc.,  upon  guardian. 

8  1723.  Disposition  of  life  estates  or  homesteads,  or  community  proparty,  on  owner'a 
death,  in  certain  cases. 

8  1724.  Proceeding  to  determine  heira  of  applicant  for  publio  land  dying  before 
patent  issued. 

Orders  and  decrees  to  be  entered  in  mlnntes. 

§1704.  Orders  and  decrees  made  by  the  conrt,  or  a  judge  thereof,  in 
probate  proceedings,  need  not  recite  the  existence  of  facts,  or  the  per- 
formance of  acts,  upon  which  the  jurisdiction  of  the  court  or  judge  may 
depend,  but  it  shall  only  be  necessary  that  they  contain  the  matters 
ordered  or  adjudged,  except  as  otherwise  provided  in  this  title.  All  or- 
ders and  decrees  of  the  court  or  judge  must  be  entered  at  length  in  the 
minute-book  of  the  court. 

Zieglslation  §1704.  1.  Enacted  March  11,  1872;  based  on  Probata  Act  1851. 
8  287,  as  amended  by  Stats.  1861,  jf.  652,  which  resd:  "All  orders  and  decrees 
made  by  the  probate  court  during  its  terms  shall  be  entered  at  length  in  the 
minute-boolc  of  the  court,  and  also  all  orders  which  the  probate  judge  ia  apeoiallj 
empowered  to  make  out  of  term  time.  Upon  the  close  of  each  term  the  judg« 
shall  Bxgn  the  minutes  of  the  proceedings.  When  any  publication  ia  ordered,  auch 
publication  shall  be  made  daily,  or  otherwise,  as  often  during  the  prescribed 
period  aa  the  paper  ia  regularly  issued,  unless  otherwiae  prorided  in  this  aet. 
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The  court,  or  judge,  may,  however,  prescribe  a  less  number  of  publications 
during  the  period  prescribed."  When  enacted  in  1872,  fi  1704  read:  "All  or- 
ders and  decrees  made  by  the  probate  court  during  its  terms,  and  all  ordera 
which  the  probate  judge  is  specially  authorized  to  make  out  of  term  time  or  at 
chambers,  must  be  entered  at  length  in  the  minute-book  of  the  court.  Upon 
the  close  of  each  term  the  judge  must  sign  the  minutes."  2.  Amended  by  Code 
Amdts.  1878-74,  p.  874,  the  first  part  of  the  section  then  reading,  "Orders  and 
decrees  made  by  the  probate  court,  or  the  judge  thereof,  need  not  recite  the  ex- 
istence of  facts,"  and  at  the  end  contained  a  clause  (omitted  in  1880),  reading, 
"and  upon  the  close  of  each  term  the  judge  must  sign  the  minutes."  8.  Amended 
by  Code  Amdts.   1880,  p.  104. 

Citations.  Cal.  72/678;  99/515;  110/227;  119/28;  122/529;  189/696;  148/ 
411;   153/858.     Prob.   Act:  Cal.    (9  287)    51/150. 

How  Often  pablication  to  be  made. 

§  1705.  When  any  publication  is  ordered,  such  publication  must  be 
made  daily,  or  otherwise  as  often  during  the  prescribed  period  as  the 
paper  is  regularly  issued,  unless  otherwise  provided  in  this  title.  The 
court,  or  a  judge  thereof,  may,  however,  order  a  less  number  of  publica- 
tions during  the  period. 

Legislation  §1705.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
i  287.  See  Legislation  fi  1704.  When  enacted  in  1872,  |  1705  had  the  words 
"or  judge"  instead  of  "or  a  judge  thereof."  2.  Amended  by  Code  Amdta.  1830, 
p.  105. 

Citations.     Cal.  78/559;   84/446,   447;   120/481;   121/524. 

Allldavit  of  publicaUon:  Post,   fiS2010,  2011. 

Recorded  decree  or  order  to  impart  notice  from  date  of  filing. 

§1706.  When  it  is  provided  in  this  title  that  any  order  or  decree  of 
the  court,  or  a  judge  thereof,  or  a  copy  thereof,  must  be  recorded  in  the 
office  of  the  county  recorder,  from  the  time  of  filing  the  same  for  record, 
notice  is  imparted  to  all  persons  of  the  contents  thereof. 

Legislation  11706.  1.  Enacted  March  11,  1872;  based  on  Stats.  1865-66^ 
fi  11,  p.  767,  which  read:  "Whenever  it  is  or  may  be  provided  by  law  that  any 
order  or  decree,  or  copy  of  any  order  or  decree  ef  a  probate  court  or  probate 
judge,  shall  or  may  be  recorded  in  the  office  of  the  county  recorder,  any  such 
order  or  decree  or  copy  shall,  from  the  time  of  filing  the  same  in  the  said  ofllce  , 
for  record,  impart  notice  to  all  persons  of  the  contents  thereof;  provided,  that 
nothing  in  this  section  shall  be  construed  to  lessen  in  any  respect  the  force  or 
effect,  as  notice  or  otherwise,  of  any  order,  decree,  act,  or  proceeding  of  a  pro- 
bate court  or  probate  judge."  2.  Amended  by  Code  Amdts.  1880,  p.  105,  sub* 
atituting  "the  court,  or  a  judge  thereof/'  for  "a  probate  court  or  Judge." 

Citation,  how  directed,  and  what  to  contain. 

§  1707.  Citations  must  be  directed  to  the  person  to  be  cited,  signed  by 
the  clerk,  and  issued  under  the  seal  of  the  court,  and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place  sped- 
fied. 

ZtegislaUon  1 1707.     Enacted  March  11,  1872. 
Oltationa.     Cal.  68/86;   72/2i;   116/451. 
Code  CIt.  Proc.--45 
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Citation,  how  issned. 

§  1708.  The  citation  may  be  issued  by  the  clerk  apon  tbe  application 
of  any  party,  without  an  order  of  the  judge,  except  in  cases  in  which  such 
order  is  by  the  provisions  of  this  title  expressly  required. 

LeglBlation  §  1708.     Enacted  March  11,  1873. 
OiUUons.     Cal.    68/86;    72/24;    116/451. 

Citation,  how  served. 

§  1709.  The  citation  must  be  served  in  the  same  manner  as  a  summons 
in  a  civil  action. 

Legialation  §  1709.     Enacted  March  11,  1873. 

Citations.     Cal.    67/19;     68/86,    87;     72/24;    109/264;     116/451;     143/21. 
Prob.  Act:  Cal.   (8  289)    68/89. 

Serrlce.     Of  citation.     Time  for:  Post,  S  1711.     Of  inmmons:  Ante,  8  410. 

Personal  notice  given  by  citation. 

§  1710.  When  personal  notice  is  required,  and  no  mode  of  giving  it  is 
prescribed  in  this  title,  it  must  be  given  by  citation. 

Legislation  1 1710.  1.  Enacted  March  11,  1872.  3.  Amendment  hj  Btata. 
1901,  p.  233;  unconstitutional:  See  note,  %  5,  ante. 

Citations.     Cal.  67/19;  68/86,  87.     Prob.  Act:  Cal.   (8  288)  68/89. 

Citation  to  be  served  five  days  before  return. 

§  1711.  When  no  other  time  is  specially  prescribed  in  this  title,  cita- 
tions must  be  served  at  least  five  days  before  the  return-day  thereof. 

Legislation  §1711.  Enacted  March  11,  1872;  baaed  on  Probate  Act  1851. 
8  290,  aa  amended  by  State.  1861,  p.  658,  which  read:  "When  no  other  time  is 
specially  prescribed,  citation  ahall  be  served  at  least  five  days  before  the  return- 
day  thereof." 

CitaUons.     Cal.  116/451. 

One  description  of  real  estate  sought  to  be  sold,  being  published,  is  mttL- 

cient  for  all  purposes. 

§  1712.  When  a  complete  description  of  the  real  property  of  an  estate 
sought  to  be  sold  has  been  given  and  published  in  a  newspaper,  as  re- 
quired in  the  order  to  show  cause  why  the  sale  should  not  be  made,  auch 
description  need  not  be  published  in  any  subsequent  notice  of  sale,  or 
notice  of  a  petition  for  the  confirmation  thereof.  It  is  sufficient  to  refer 
to  the  description  contained  in  the  publication  of  the  first  noticOi  as  be- 
ing proved  and  on  file  in  the  court. 

Legislation  1 1712.     Enacted  March  11,  1872. 
ClUUons.     Cal.    139/20. 

Rules  of  practice  generally. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the  provisions  of 
part  two  of  this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  title. 

Legislation  fi  1713.  Enacted  March  11.  1S72;  based  on  Probate  Act  1861, 
I  293,  which  read:  "The  practice  in  the  district  court  shall  be  applicable  to 
proceedings  in  the  probate  court,  so  far  ns  the  same  does  not  conflict  with  any 
enactment  specially  applicable  to  the  probate  court,  or  is  not  ineonaistent  with 
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tb«  proTlsioni  of  this  act,  or  the  act  to  proTide  for  the  appointment  and  pre* 
icribe  the  dutiea  of  guardiane/* 

CltationB.  Cal.  65/576;  56/825;  61/168;  68/87;  74/205;  80/145;  98/628; 
108/94;  116/446.  450;  138/585;  189/591;  145/467.  Prob.  Act:  Oal.  (f  293) 
46/247. 

FroTlsloiii  of  Fart  n:  Ante,  19  807  at  aeq. 

Kew  trials  and  appeals. 

§  1714.  The  provisions  of  part  two  of  this  code,  relative  to  new  trials 
and  appeals — except  in  so  far  as  they  are  inconsistent  with  the  provisions 
of  this  title — applj  to  the  proceedings  mentioned  in  this  title. 

Legislation  §  1714.     Enacted  March  11.  1872. 

CiUUons.  Cal.  55/576;  68/182;  74/205;  83/619;  88/815;  98/618;  188/ 
685;    148/286. 

New  trials:  Ante,  SS  656  et  seq.     Appeals:  Ante,  5S  986  et  aeq. 

Within  wliat  time  appeal  must  be  taken. 

§1715.  The  appeal  must  be  taken  within  sixty  days  after  the  order, 
decree,  or  judgment  is  entered. 

Legislation  g  1715.  1.  Enacted  March  11,  1872.  3.  Repeal  by  Stats.  1901. 
p.  288;  unconstitutional:  See  note.   8  5f  ante. 

Citations.  Cal.  54/228;  55/576;  64/379,  428;  68/132;  74/205;  76/524; 
88/619;  98/621;  95/672;  96/114;  98/553;  109/646;  119/28;  122/529;  133/ 
832,  828;  184/122;   138/197;   141/73;   147/194. 

Appeals  from  superior  courts.     In  probate  matters:   Ante,   fi  963,  subd.  3. 

Issnea  Joined  In  i»robate  court,  bow  tried  and  disposed  of. 

§1716.  All  issues  of  fact  joined  in  probate  proceedings  must  be  tried 
in  conformity  with  the  requirements  of  article  two,  chapter  two,  of  this 
title,  and  in  all  such  proceedings  the  party  affirming  is  plaintiff,  and  the 
one  denying  or  avoiding  is  defendant.  Judgments  therein,  on  the  issue 
joined,  as  well  as  for  costs,  may  be  entered  and  enforced  by  execution  or 
otherwise  by  the  court  as  in  civil  actions. 

Legislation  §1716.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
S294.  as  amended  by  Stats.  1867-68.  p.  629.  which  read:  "All  issues  of  fact 
found  in  the  probate  court  shall  be  subject  to  the  provisions  of  section  twenty 
of  this  act.  as  to  the  mode  of  joining  such  issues,  and  of  disposing  of  the  same. 
Upon  filing  the  ground  of  opposition,  and  after  a  written  request  for  a  trial 
by  jury  is  filed,  the  court  or  judge,  on  due  notice  to  the  opposite  party  or 
parties,  shall  settle  and  frame  the  issue  or  issues  between  the  partiea  and  direct 
a  trial  to  be  had  by  a  jury,  if  a  jury  be  demanded;  and  such  trial  shall  be  had 
and  verdict  rendered  upon  such  issues,  and  the  judgment  or  decree  of  the  probate 
court  shall  thereupon  be  made  upon  the  verdict  rendered,  the  same  as  if  such  issues 
had  been  found  and  determined  by  the  probate  court;  provided,  that  exceptions 
may  be  taken  for  failure  or  refusal  of  the  probate  court  or  judge  to  submit  to 
the  jury  all  material  issues  involved  in  the  contest,  and  presented  in  writing, 
in  the  written  opposition;  and  either  party  shall  be  entitled  to  move  for  a  new 
trial  and  to  appeal,  for  or  on  account  of  error  committed  by  the  probate  court 
in  settling  the  issues  of  fact  to  be  submitted  to  the  jury,  or  for  errors  occurring 
at  the  trial  of  such  issues  or  in  rendering  judgment,  as  in  other  civil  actions." 
When  enacted  in  1872,  S  1716  had  (1)  in  first  sentence,  "the  probate  court"  in« 
stead  of  "probate  proceedings";  (2)  in  second  sentence,  (a)  "issues"  instead  of 
"issue,"  and  (b)  the  word  "probate"  before  "court."  2.  Amended  by  Oode 
Amdts.  1880,  p.  106. 
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dtetloni.  Cal.  55/576;  56/825;  68/182;  72/889;  74/205,  207;  116/648; 
188/585;  140/439;  147/128;  158/659,  660.  Prob.  Aet:  Gal.  (8  294)  85/510, 
611;  158/659. 

Trial  of  iMoei:  Poit,  8  1717. 

Court  miut  try  issues  Joined  when  no  Jury  1b  demanded.    Ooart  must 

settle  and  frame  issues  when  Jury  called. 

§1717.  If  no  jury  is  demanded,  the  court  must  try  the  issues  joined, 
and  sign  and  file  its  decision  in  writing,  as  provided  in  sections  six  hun- 
dred and  thirty-two  and  six  hundred  and  thirty-three.  If,  on  written 
demand,  a  jury  is  called  by  either  party,  and  the  issues  are  not  suffi- 
ciently made  up  by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried,  and 
submit  the  same,  together  with  the  evidence  of  each  party,  to  the  jury, 
on  which  they  must  render  a  verdict.  Either  party  may  move  for  a  new 
trial,  upon  the  same  grounds  and  errors,  and  in  like  manner,  as  provided 
in  this  code  for  civil  actions. 

Legiilatlon  §  1717.  1.  Enacted  March  11,  1872  (baaed  on  Probate  Aet  1851, 
8  294,  aa  amended  by  State.  1866-67,  p.  629.  See  ante,  Legislation  8  1716). 
and  then  read:  "If  no  jury  ia  demanded,  the  court  must  try  the  iesaee  Joined. 
If,  on  written  demand,  a  Jury  la  called  by  either  party,  and  the  iasuea  are  not 
anfficiently  made  up  by  the  written  pleadings  on  file,  the  court,  on  due  notice  to 
the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried,  and  submit  the 
■ame,  together  with  the  evidence  of  each  party,  to  the  jury,  on  which  they  must 
render  a  verdict.  Either  may  move  for  a  new  trial  upon  the  same  grounds  and 
errors,  and  in  like  manner,  as  provided  in  this  code  for  civil  actions."  2.  Amend- 
ment by  Stats.  1901,  p.  288;  unconstitutional:  See  note,  8  6,  ante.  3.  Amended 
by  Stats.  1907,  p.  727;  the  code  commissioner  saying,  "The  practice  with  refer- 
ence to  the  filing  of  written  findings  in  the  trial  of  issues  of  fact  in  probate, 
where  there  is  no  jury,  should  be  the  same  as  in  civil  actions,  and  the  amendment 
codifies  the  decision  of  the  supreme  court  with  regard  to  that  practice." 

Citationa.     Cal.   68/182;    72/339;    74/207;   96/114;    133/585;    153/659,   660. 

New  trlaU:  Ante,  8  1714. 

§  1718.  [Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 
legatees,  or  creditors,  when,  and  what  compensation  he  is  to  receive. 
Repealed.] 

Leglalation  §1718.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
8  295,  as  amended  by  Stats.  1861,  p.  654,  and  Stats.  1869-70,  p.  794,  8  2.  2. 
Amended  by  Code  Amdts.  1873-74,  p.  374.  3.  Amended  by  Code  Amdts.  1880, 
p.  106.  4.  Repeal  by  Stats.  1901,  p.  234;  unconstitutional:  See  note,  8  6, 
ante.     5.  Repealed  by  Stata.  1908,  p.  243. 

Oltottona.     Oal.    75/599;    98/629;    125/258;    134/6;    146/663. 

Decrees,  what  to  be  recorded. 

§  1719.  When  a  judgment  or  decree  is  made,  setting  apart  a  home- 
stead, confirming  a  sale,  making  distribution  of  real  property,  or  deter- 
mining any  other  matter  affecting  the  title  to  real  property,  a  certified 
copy  of  the  same  mu3t  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated. 

Xieglalatlon  §1719.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851, 
8  296,  aa  amended  by  Stats.  1861,  p.  654,  which  read:   "\\'hen  a  decree  ia  mada, 
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■etting  apart  a  homestead,  or  makinf  distribution  of  real  estate,  or  determininf 
any  other  matter,  affecting  the  title  to  real  estate,  a  certified  copy  of  such  decree 
shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the  land  is 
situated."  When  8  1719  was  enacted  in  1872,  it  had  two  sentences,  and  (1)  in 
the  first  sentence,  (a)  it  had  the  word  "estate"  instead  of  "property"  in  the  first 
two  instances,  and  (b)  the  word  "land"  instead  of  "property"  in  the  third  in- 
stance; (2)  the  final  sentence  reading,  "If  the  person  entitled  to  the  homestead 
or  distribution  is  also  executor  or  administrator,  the  recorded  order  of  the  pro- 
bate court  Tests  title  thereto  in  such  person,  without  a  deed  from  the  executor 
or  administrator."     2.  Amended  by  Code  Amdts.  1876-74,  p.  876. 

Costs,  by  whom  paid  in  certain  cases. 

§  1720.  When  it  is  not  otherwise  prescribed  in  this  title,  the  superior 
court,  or  the  supreme  court,  on  appeal,  may,  in  its  discretion,  order  costs 
to  be  paid  by  any  party  to  the  proceedings,  or  out  of  the  assets  of  the 
estate,  as  justice  may  require.  Execution  for  the  costs  may  issue  out 
of  the  superior  court. 

Leglilation  §1720.  1.  Enaeted  March  11,  1872;  based  on  Probate  Act  1851, 
1802,  as  amended  by  Stats.  1855,  p.  802,  t  18,  which  read:  "Where  it  is  not 
otherwise  prescribed  by  law,  the  probate  court  or  the  supreme  court  on  appeal 
may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the  proceedings,  or 
out  of  the  estate,  as  justice  may  require;  execution  for  the  costs  may  issue  out 
of  the  probate  court."  When  enacted  in  1872,  §  1720  had  the  word  "probate" 
instead  of  "superior"  in  both  instances.  2.  Amended  by  Oode  Amdts.  1880,  p. 
106. 

Oltotions.  Cal.  47/452;  98/571;  112/458;  120/452,  458,  454;  141/426; 
152/278.     App.  1/748.     Prob.    Act:  Cal.  (|  802)    86/280. 

Cofti.    Against  executor  or  administrator:  Ante,   {  1509. 

Executor,  etc.,  to  be  removed  when  committed  for  contempt,  and  another 

appointed. 

§  1721.  Whenever  an  executor,  administrator,  or  guardian  is  committed 
for  contempt  in  disobeying  any  lawful  order  of  the  court,  or  a  judge 
thereof,  and  has  remained  in  custody  for  thirty  days  without  obeying 
such  order,  or  purging  himself  otherwise  of  the  contempt,  the  court  may, 
by  order  reciting  the  facts,  and  without  further  showing  or  notice,  re- 
voke his  letters  and  appoint  some  other  person  entitled  thereto  executor, 
administrator,  or  guardian  in  his  stead. 

Legislation  f  1721.  1.  Enacted  March  11, 1872.  2.  Amended  by  Oode  Amdts. 
1880,  p.  106,  (1)  substituting  "court,  or  a  judge"  for  "probate  court  or  the 
Judge,"  and  (2)  omitting  "probate"  before  "court  may." 

Service  of  process^  etc.,  npon  guardian. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent  person  has  a 
guardian  of  his  estate  residing  in  this  state,  personal  service  upon  the 
guardian  of  any  process,  notice,  or  order  of  the  court  concerning  the 
estate  of  a  deceased  person  in  which  the  ward  is  interested,  is  equiva- 
lent to  service  upon  the  ward,  and  it  is  the  duty  of  the  guardian  to 
attend  to  the  interests  of  the  ward  in  the  matter.  Such  guardian  may 
also  appear  for  his  ward  and  waive  any  process,  notice,  or  order  to  show 
cause  which  an  adult  or  a  person  of  sound  mind  might  do. 
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LeSlflUtlon  8  1722.     1.  Added  by  Code  Amdts.  1873-74.  p.  375.     2.  Amended 
hj  Code  Amdta.  1880,  p.  107,  omitting  "probate"  before  "court." 

DlspoBitlon  of  life  estates  or  homesteads,  or  community  property,  on 

owner's  death,  in  certain  cases. 

§  1723.  If  any  person  has  died  or  shall  hereafter  die  who  at  the  time 
of  his  death  was  the  owner  of  a  life  estate  which  terminates  by  reason 
of  the  death  of  such  person,  or  if  such  person  at  the  time  of  his  death 
was  one  of  the  spouses  owning  lands  as  a  homestead,  which  lands  by 
reason  of  the  death  of  such  person,  vest  in  the  surviving  spouse;  or  if 
such  person  was  a  married  woman  who  at  the  time  of  her  death  was  the 
owner  of  community  property  which  passed  upon  her  death  to  the  sur- 
viving husband;  any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  estates  or  interests  were  held,  may  file  in  the 
superior  court  of  the  county  in  which  the  property  is  situated,  his  veri- 
fied petition  setting  forth  such  facts,  and  thereupon  and  after  such  notice 
by  publication  or  otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof,  and  if  upon 
such  hearing  it  shall  appear  that  such  life  estate  of  such  deceased  person 
absolutely  terminated  by  reason  of  his  death,  or  such  homestead  or  com- 
munity property  vested  in  the  survivor  of  such  marriage,  the  court  shall 
make  a  decree  to  that  effect,  and  thereupon  a  certified  copy  of  such 
decree  may  be  recorded  in  the  office  of  the  county  recorder,  and  there- 
after shall  have  the  same  effect  as  a  final  decree  of  distribution  so 
recorded. 

LefflsUttlon  f  1728.  1.  Added  hj  Stati.  1881,  p.  85.  2.  Amended  by  SUta. 
1897,  p.  62,  (1)  inserting  "or  if  such  person  at  the  time  of  his  death  was  on« 
of  the  spouses  owning  and  occupying  lands  as  a  homestead,  which  lands  by 
reason  of  the  death  of  such  person.  Tests  in  the  surviving  spouse;  or  if  such 
person  was  a  married  woman  who  at  time  of  her  death  was  the  owner  of 
community  property  which  passed  upon  her  death  to  the  surviying  husband," 
•  after  "the  death  of  such  person";  (2)  substituting  "estates  or  interests  were"  for 
"life  estate  was";  (8)  inserting  "or  such  homestead  or  community  property 
Tested  in  the  surviTor  of  such  marriage,"  after  "reason  of  his  death."  8.  Amend- 
ment by  Stats.  1901,  p.  234;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended 
by  Stats.  1905,  p.  146,  in  the  part  added  by  the  amendment  of  1897,  (1)  omitting 
"and  occupying"  after  "spouses  owning,"  and  (2)  substituting  "Test"  for  "vests." 

Citationj.  Cal.  102/538,  541;  131/450;  186/387;  142/120;  148/159,  160. 
App.  5/218. 

Homestead.  Appraisement  of,  on  ezecatlon.  Notice  on  partition  and  dittzibn- 
tion:   See  CIt.  Code,  8S  1245-1259. 

Proceeding  to  determine  heirs  of  applicant  for  public  land  dying  before 

patent  issued. 

§  1724.  Whenever  any  person  shall  have  entered  any  land  in  the 
United  States  and  dies  before  patent  for  the  same  shall  have  been 
issued  and  patent  thereafter  is  issued  to  the  heirs  at  law  of  such  de- 
cedent, any  person  interested  in  such  lands  as  heir  at  law  or  devisee 
or  the  administrator  or  executor  of  any  of  them  if  deceased,  may  file  a 
petition  in  the  superior  court  of  the  state  of  California  in  and  for  the 
county  wherein  said  land  or  any  part  thereof  is  situate  setting  forth 
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the  date  of  the  death  of  such  decedent,  the  date  of  the  issuance  of  such 
patent  and  that  the  same  was  issued  to  the  heirs  at  law  of  such  de- 
eeased  person,  and  the  land  described  therein  and  the  names,  ages  and 
residences  if  known,  of  the  heirs  at  law  of  such  deceased  persons  and 
a  request  that  a  decree  be  entered  in  said  court  establishing  who  are 
the  heirs  at  law  of  such  deceased  person.  Upon  the  filing  of  such  peti- 
tion  the  clerk  of  the  court  must  make  an  order  fixing  the  time  and 
place  of  hearing  of  said  petition  which  time  must  not  be  less  than  ten 
davs  nor  more  than  thirty  days  from  the  filing  of  said  petition. 

Notice  of  the  time  and  place  for  the  hearing  of  said  petition  must 
be  given  by  the  clerk  by  posting  of  notices  thereof  in  three  or  more 
public  places  in  said  county  at  least  ten  days  prior  to  the  date  fixed 
for  said  hearing.  At  any  time  before  the  date  fixed  for  such  hearing 
any  person  interested  in  said  lands  as  heir  at  law  or  devisee  of  such 
decedent  may  answer  said  petition  and  deny  any  of  the  matters  con- 
tained therein.  At  the  time  fixed  for  said  hearing  or  at  such  time  there- 
after as  may  be  fixed  by  the  court,  the  court  must  hear  the  proofs  of- 
fered by  petitioner  and  the  person  answering  the  same,  if  there  be  any 
answer  thereto,  and  must  make  a  decree  conformable  to  the  proofs. 
Such  decree  shall  have  the  same  force  and  effect  as  decrees  entered  in 
accordance  with  the  provisions  of  part  three,  title  eleven  of  this  code. 
LeglsUUon  §  1721.     Added  by  Stats.  1909,  p.  18. 


CHAPTEB  Xni. 
Public  Administrator. 

I  1726.     WhaV  eitates  to  be  administered  by  public  administrator. 

9  1727.     Public  administrator  to  obtain  letters,  when  and  how.     His  bond  and  oath. 

S  1728.     Duty  of  persons  in  whose  house  any  stranger  dies. 

9  1729.     Must  return  inventory  and  administer  estates  according  to  this  title. 

9  1730.     When  another  person  is  appointed  administrator  or  executor,  publio  admin* 

istrator  to  deliver  up  the  eslfate. 
9  1731.     Civil  officers  to  give  notice  of  waste  to  public  administrator. 
9  1732.     Suits  for  property  of  decedents. 

9  1733.     Order  to  examine  party  charged  with  embessling  estate.     [Repealed.] 
9  1784.     Punishment  for  refusing  to  attend.      [Repealed.] 
9  1735.     Order  on  publio  administrator  to  account. 

9  1736.     Every  six  months  to  make  and  publish  return  of  condition  of  estate. 
9  1737.     Estate  moneys  to  be  deposited  with  county  treasurer.     Investment  pending 

proceedings.     Escheat. 
9  1738.     Not  to  be  interested  in  the  paymenta  for  or  on  account  of  the  estates  in  his 

hands. 
9  1 739.     When  to  settle  with  county  clerk,  and  how  unclaimed  estate  disposed  of. 
9  1740.     Proceedings  against  public  adndnistratbr  for  failure  to  pay  ovar  money  at 

ordered. 
9  1741.     Fees  of  officers,  when  and  by  whom  paid. 
9  1742.     Public  administrator  to  administer  oaths. 
9  1743.     Preceding  chapters  applicable  to  public  administratoT. 
9  1744.     To  file  reports.     Penalty  for  failure.     Duty  of  district  attorney. 
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Wh&t  estates  to  be  administered  by  public  administrator. 

§1726.  Every  public  administrator,  duly  elected,  commissioned,  and 
qnalified,  must  take  charge  of  the  estates  of  persons  dying  within  his 
county,  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administrators  are  ap- 
pointed, and  which,  in  consequence  thereof,  are  being  wasted,  uncared 
for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court;  and, 

4.  Of  the  estates  upon  which  letters  of  administration  haye  been  issued 
to  him  by  the  court. 

LegliUtion  §  1726.  1.  Enacted  March  11,  1672.  2.  Amended  Oode  Amdta. 
1880,  p.  107,  (1)  Bubetituting  (a)  in  aubd.  1,  "eatate"  for  "eatatea,"  and  (b) 
in  8ubd.  2,  "haTe"  for  "leave";  and  (2)  in  anbds.  8  and  4,  (a)  ineerting  "the" 
before  "eatotea/*  and  (b)   omitting  "probate"  before  "coort." 

Citations.  Cal.  76/297,  298;  101/618;  127/661,  662;  148/202;  146/692,  598, 
694,  697. 

PabUc  administrator.  By  act  approTod  March  80,  1872  (Stats.  1871-72. 
p.  796),  which  took  effect  on  ita  paaaage,  it  waa  provided  that  "If  the  public 
administrator  of  any  county  of  thia  atate  faili  to  qualify,  or  in  person  faila  to 
perform  the  dntiea  of  hie  office,  the  coroner  of  such  county  ehall  be  ex  officio 
publie  administrator;  and  in  case  both  public  administrator  and  coroner  fail  to 
qualify  or  to  perform  the  duties  appertaining  thereto,  the  supervisors  shall  ap- 
point a  suitable  person  to  be  public  administrator;  and  all  laws  applicable  to  the 
qualification,  powers,  duties,  and  compensation  of  public  administrator  shall  apply 
to  the  coroner  or  appointee  of  the  supervisors  aa  aforesaid."  This  act  waa  super- 
aeded  by  Oounty  Government  Act  (Stats.  1697,  p.  490,  §9  142-147),  prescribing 
the  duties  of  coroner.     See  Pol.  Oode,  |  4188,  as  added  in  1907. 

Fees:  Ante,  8  1618. 

Public  administrator  to  obtain  letters,  when  and  bow.    His  bond  and 

oath. 

§  1727.  Wheneyer  a  public  administrator  takes  charge  of  an  estate, 
which  he  is  entitled  to  administer  without  letters  of  administration 
being  issued,  or  under  order  of  the  court,  he  must,  with  all  convenient 
dispatch,  procure  letters  of  admiDistration  thereon,  in  like  manner  and 
on  like  proceedings  as  letters  of  administration  are  issued  to  other  per- 
sons. His  official  bond  and  oath  are  in  lieu  of  the  administrator's  bond 
and  oath;  but  when  real  estate  is  ordered  to  be  sold,  another  bond  may 
be  required  by  the  court. 

IfCgislatlon  9  1727.     Enacted  March  11,  1872. 

Citations.     Cal.  127/661,  662;   146/593,  725. 

Delivering  estate  to  another  appointed  to  act:  Post,  (8  1730,  1788* 

Bond  on  sale  of  real  estate:  Ante,   S  1389. 

Duty  of  persons  In  whose  house  any  stranger  dies. 

§1728.  Whenever  a  stranger,  or  person  without  known  heirs,  dies 
intestate  in  the  house  or  premises  of  another,  the  possessor  of  such  prem- 
ises, or  any  one  knowing  the  facts,  must  give  immediate  notice  thereof 
to  the  public  administrator  of  the  county;  and  in  default  of  so  doing,  he 
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if  liable  for  any  damage  that  may  be  BQ&tained  thereby,  to  be  recovered 
by  the  publie  administrator,  or  any  party  interested. 

LsgldaUon  01728.  Enacted  March  11,  1872;  hased  on  Probata  Act  1851, 
I  804,  which  read:  "WheneTcr  any  gtranger  or  person  without  known  heirs  shall 
die  intestate  in  house  or  premises  of  any  other  person,  it  shall  be  the  duty  of 
■uch  person,  or  any  one  knowing  thereof,  to  give  immediate  notice  to  the  public 
administrator;  and  in  default  thereof  he  shall  be  liable  to  any  damage  that  may 
he  sustained  thereby,  to  be  recovered  by  the  public  administrator,  or  any  party 
interested." 

Citations.     Cal.  148/202.     Prob.  Act:  Oal.   (S  804)   7/231. 

Must  return  Inyentory  and  administer  estates  according  to  this  title. 

§1729.  The  public  admin istrator  must  make  and  return  a  perfect  in- 
ventory of  all  estates  taken  into  his  possession,  administer  and  account 
for  the  same  according  to  the  provisions  of  this  title,  subject  to  the  con- 
trol and  directions  of  the  court. 

Lagislatton  §1729.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  805,  which  read :  "He  shall  make  a  perfect  inyentory  of  all  such  estate  taken 
into  his  possession,  and  administer  an[d]  account  for  the  same  as  near  aa  circum- 
stances will  permit,  according  to  the  law  prescribing  the  dutiea  of  administration, 
■abject  to  the  control  and  direction  of  the  probate  court."  2.  Amended  by  Code 
Amdts.  1880,  p.  107,  omitting  "probate"  before  "court." 

Cltotions.     Cal.  148/202.     Prob.  Act:  Cal.  (§805)  7/231. 

When  another  person  is  appointed  administrator  or  executor,  public  ad- 
ministrator to  deliver  up  the  estate. 

§1730.  If,  at  any  time,  letters  testamentary  or  of  administration  are 
regularly  granted  to  any  other  person  on  an  estate  of  which  the  public 
administrator  has  charge,  he  must,  under  the  order  of  the  court,  account 
for,  pay,  and  deliver  to  the  executor  or  administrator  thus  appointed,  all 
the  money,  property,  papers,  and  estate  of  every  kind  in  his  possession 
or  under  his  control. 

Legislation  1 1730.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851, 
I  806,  which  read:  "If  at  any  time  letters  testamentary  or  of  administration  be 
regularly  granted  on  such  estate  to  any  other  person,  he  shall,  under  the  order  of 
the  probate  court,  account  for,  pay  and  deliver  to  the  executor  or  administrator 
thus  appointed  all  the  money,  property,  papers,  and  estate  of  every  kind  in  his 
possession."  2.  Amended  by  Code  Amdts.  1880,  p.  107,  omitting  "probate"  before 
"eourt." 

Citations.     Cal.  101/618.     Prob.  Act:  Cal.    (S  806)    7/232. 

Oivil  offlcers  to  give  notice  of  waste  to  public  administrator. 

§  1731.  All  civil  officers  must  inform  the  public  administrator  of  all 
property  known  to  them,  belonging  to  a  decedent,  which  is  liable  to  loss, 
injury,  or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  the  posses- 
sion of  the  public  administrator. 

Legislation  9  1731.  Enacted  March  11,  1872;  based  on  Probate  Act  18fl, 
I  807,  which  read:  "It  shall  be  the  duty  of  all  civil  officers  to  inform  the  public 
administrator  of  all  property  and  estate  known  to  them,  which  is  liable  to  injury 
or  waste,  and  which  by  law  ought  to  be  la  the  possession  of  the  public  adminis- 
trator." 
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Bolts  for  property  of  decedents. 

§1732.  The  public  administrator  must  institute  all  suits  and  prosecu- 
tions necessary  to  recover  the  property,  debts,  papers,  or  other  estate  of 
the  decedent. 

LegltlmtioB  §1732.  Enacted  March  11.  1872;  bancd  on  Probate  Act  1851. 
I  808,  which  read:  "The  public  administrator  shall  institute  all  manner  of  anita 
and  prosecutions  that  may  be  necessary  to  recover  the  property,  debts,  pmpera. 
or  other  estate  of  the  poraon  deceased." 

§1733.  [Order  to  examine  party  charged  with  embezzling  estate. 
Bepealed.] 

LeglsUtion  01738.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
i  809.  2.  Amended  by  Code  AmdU.  1880,  p.  107.  8.  Repeal  by  Stata.  1901, 
p.  234;  unconstitutional:  See  note,  i  5,  ante.  4.  Repealed  by  Stats.  1907, 
p.  728;  the  code  commissioner  saying  in  his  note  to  ||  1733  and  1734,  "beeanae 
their  subject-matter  is  included  in  SS  1459  and  1460.*' 

Citations:  Ante,   fifi  1707-1711. 

§1734.     [Punishment  for  refusing  to  attend.    Bepealed.] 

Leglilatlon  91734.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet  1851. 
I  310.  2.  Amended  by  Code  Amdts.  1880,  p.  107.  8.  Repeal  by  Stats.  1901, 
p.  284;  uneonstitutional:  See  note,  |  5,  ante.  4.  Bepealed  by  SUU.  1907,  p.  728. 
See  ante,  Legislation  f  1733. 

Contempt:  Ante,   SI  1209  et  aeq. 

Order  on  public  administrator  to  accounts 

§1735.  The  court  may,  at  any  time,  order  the  public  administrator 
to  account  for  and  deliver  all  the  money  and  property  of  an  estate  in 
his  hands  to  the  heirs,  or  to  the  executors  or  administrators  regularly 
appointed. 

Legislation  fi  1736.  1.  Enacted  March  11,  1872  (based  on  Probate  Aet  1851. 
1811),  substituting  "an"  for  "any"  before  "estate."  2.  Amended  by  Code 
Amdts.  1880,  p.  108,  omitting  "probate"  before  "court." 

CitaUons.     Cal.    146/597.     Frob.    Act:  Cal.     (8  811)    7/232. 

Every  six  months  to  make  and  pnbllsli  return  of  condition  of  estate. 

§1736.  The  public  administrator,  or  any  person  who  received  letters 
of  administration  while  acting  as  public  administrator,  must,  once  in 
every  six  months,  make  to  the  superior  court,  under  oath,  a  return  of  all 
the  estates  of  decedents  which  have  come  into  his  hands,  the  value  of 
each  estate,  the  money  which  has  come  into  his  hands  from  every  such 
estate,  and  what  he  has  done  with  it,  and  the  amount  of  his  fees,  and 
expenses  incurred  in  each  estate,  and  the  balance,  if  any,  in  each  such 
case  remaining  in  his  hands;  publish  the  same  six  times  in  some  news- 
paper published  in  the  county,  or  if  there  is  none,  then  post  the  same, 
legibly  written  or  printed,  in  the  office  of  the  county  clerk  of  the  county. 
One  copy  of  the  return  must  be  filed  with  papers  in  each  estate  so  re- 
ported. 

Z<egisUttion  §1736.  1.  Enacted  March  11,  1872;  based  on  Probate  Act  1851. 
I  812,  which  read:  "The  public  administrator  shall  render  a  yearly  account  to 
the  county  auditor  of:  First,   a  list   of   the   estates  which  have   come   under  his 
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•har^e,  iff  condition  In  which  they  are  at  the  time  of  reporting,  the  disposition 
which  hae  been  made  of  any  during  the  year;  second,  the  sums  of  money  which 
have  come  into  his  hands,  in  each  estate,  and  what  disposition  has  been  made  of 
them,  and  the  amount  of  hia  fees;  which  said  amount  shall  be  published  in  at 
leait  two  Journals  of  the  state,  one  of  which  shall  be  in  his  own  county,  if  there 
is  one  published."  When  enacted  in  1872,  S  1736  read  as  at  present,  except  for 
the  amendments  of  1880  and  1895.  2.  Amended  by  Code  Amdts.  1880,  p.  108, 
(1)  substituting  "superior  court"  for  "probate  judge,"  and  (2)  inserting  "pub- 
lished" after  "newspaper."  3.  Amended  by  Stats.  1895,  p.  157,  (1)  inserting  (a) 
"or  any  person  who  receiTed  letters  of  administration  while  acting  as  public  ad- 
ministrator" after  "public  administrator,"  in  the  first  line,  and  (b)  "the"  before 
"estates";  (3)  substituting  "each  estate"  for  "the  same"  before  "the  money"; 
(3)  inserting  (a)  "every"  before  "such  estate,"  (b)  "in  each  estate"  after  "in- 
enrred,"  and  (c)  "in  each  such  ease"  before  "remaining";  and  (4)  adding  the 
final  sentence. 

Citations.     0*1.  127/185,  188;  146/594.     Prob.  Aet:  Cal.  (8  812)   7/232. 

Estate  moneyB  to  be  deposited  with  county  treasurer.    Investment  pend- 
ing proceedings.    Escheat. 

§1737.  It  is  the  duty  of  every  public  administrator,  as  soon  as  he 
receives  the  same,  to  deposit  with  the  county  treasurer  of  the  county  in 
which  the  probate  proceedings  are  pending,  all  moneys  of  the  estate; 
and  such  moneys  may  be  drawn  upon  the  order  of  the  public  adminis- 
trator, countersigned  by  a  superior  judge,  when  required  for  the  purposes 
of  administration.  It  is  the  duty  of  the  county  treasurer  to  receive  and 
safely  keep  all  such  moneys,  and  pay  them  out  upon  the  order  of  the 
public  administrator,  when  countersigned  by  a  superior  judge,  and  not 
otherwise,  and  to  keep  an  account  with  such  estate  of  all  moneys  received 
and  paid  to  him;  and  the  county  treasurer  must  be  allowed  one  per  cent 
upon  all  moneys  received  and  kept  by  him,  and  no  greater  fees  for  any 
services  herein  provided;  and  for  the  safe-keeping  and  payment  of  all 
such  moneys,  as  herein  provided,  the  said  treasurer  and  his  sureties  are 
responsible  upon  his  official  bond.  The  moneys  thus  deposited  may,  upon 
order  of  the  court,  be  invested,  pending  the  proceedings,  in  securities  of 
the  United  States,  or  of  this  state,  when  such  investment  is  deemed  by 
the  court  to  be  for  the  best  interests  of  the  estate.  After  a  final  settle- 
ment of  the  affairs  of  any  estate,  if  there  are  no  heirs,  or  other  claim- 
ants thereof,  the  county  treasurer  must  pay  into  the  state  treasury  all 
moneys  and  effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  eftects  escheat  to  the  state,  they 
must  be  disposed  of  as  other  escheated  estates. 

Legislation  1 1737.  1.  Enacted  March  11,  1872  (based  on  Stats.  1855,  p.  299, 
I  2),  and  then  read:  "After  a  final  settlement  of  the  affairs  of  any  estate,  If  there 
be  no  heirs  or  other  claimants  thereof,  the  public  administrator  must  pay  over 
to  the  county  treasury,  to  be  paid  into  the  state  treasury,  all  moneys  and  effects 
in  his  hands  belonging  to  the  estate,  and  if  any  such  moneys  and  effects  escheat  to 
the  state,  they  must  be  disposed  of  as  other  escheated  estates."  2.  Amended  by 
Code  Amdts.  1878-74,  p.  376,  to  read  as  at  present,  except  for  the  amendments 
of  1880  and  1907.  S.  Amended  by  Code  Amdts.  1880,  p.  108,  (1)  substituting  (a) 
"a  superior"  for  "the  probate"  before  "judge"  in  both  instances,  and  (b)  "such" 
for  "each"  before  "estate  of  all  moneys";  (2)  inserting  "and  for  the  safe-keeping 
and  payment  of  all  such  moneys,  as  herein  provided,  the  said  treasurer  and  his 
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tnretlef  thall  be  responsible  upon  hii  official  bond"  after  "proylded**;  and  (8) 
omittinf  "probate"  before  "court"  in  both  instances.  4.  Amendment  bj  Stats. 
1901,  p.  234;  nnconstitntional:  See  note,  9  5,  ante.  6.  Amended  by  Stats.  1907, 
p.  728,  (1)  substituting  "receires"  for  "shall  receive";  (2)  omitting  "not  required 
for  the  current  expanses  of  the  administration"  after  "estate";  (8)  substituting 
(a)  "public"  for  "executor  or**  In  both  instances,  (b)  "is"  for  "shall  be"  before 
"the  duty,"  at  the  beginning  of  the  second  sentence,  (o)  "must"  for  "shall"  after 
"treasurer^*  in  both  instances,  (d)  "are"  for  "shall  be  responsible"  before  "upon 
his"  in  the  clause  added  by  the  amendment  of  1880,  and  (e)  "are"  for  "be" 
before  "no  heirs";  the  code  commissioner  saying,  "The  amendment  strikes  out 
the  words,  'not  required  for  the  current  expenses  of  the  administration.'  Their 
presence  in  the  section  made  it  ineffective  heretofore.  A  public  administrator  is 
a  public  officer,  charged  with  the  collection  of  moneys  in  the  same  sense  that  a 
tax-collector  is,  and  all  moneys  received  by  him  ought  clearly  to  be  deposited  in  the 
treasury.  Besides,  this  procedure  is  an  important  check  upon  extravagance  and 
peculation,  and  should,  therefore,  be  made  mandatory." 

Cltotioill.     Cal.   148/196,  202,  204.   205,  206. 

Bacheatad  eiUtei:  Ante,   II  1269-1272. 

Depofit  with  corporation:  See  post.  Appendix,  tit.  "Corporations,**  I  4. 

Not  to  be  interested  in  the  payments  for  or  on  aoconnt  of  the  estates  in 

his  hands. 

§1738.  The  publie  administrator  must  not  be  interested  in  expendi- 
tures of  any  kind  made  on  account  of  any  estate  he  administers;  nor 
must  he  be  associated,  in  business  or  otherwise,  with  any  one  who  is  so 
interested,  and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that  effect. 

Legislation  §1738.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  803d 
(Stats.  1861,  p.  414,  I  4),  which  read:  "No  public  administrator  now  in  office, 
or  hereafter  elected  under  this  act,  shall  be  interested,  directly  or  indirectly,  in 
expenditures  of  any  kind  made  on  account  of  any  estates  of  deceased  persons; 
nor  shall  he  be  associated  in  business  or  otherwise  with  any  person  who  shall 
be  so  interested;  and  he  shall  annex  to  his  report  every  six  months,  aa  required 
by  this  act,  an  affidavit  taken  before  a  county  or  district  Judge,  to  that  effect." 

Oitationt.     Cal.   55/142;    108/586. 

When  to  settle  with  county  clerk,  and  how  nnclaimed  estate  disposed  of. 
§  1739.  Public  administrators  are  required  to  account,  under  oath,  and 
to  settle  and  adjust  their  accounts  relating  to  the  care  and  disbursement 
of  money  or  property  belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in  January  and 
July  in  each  year;  one  copy  of  said  account  to  be  filed  with  the  papers 
in  each  of  such  estates;  and  they  must  pay  to  the  county  treasurer  any 
money  remaining  in  their  hands  of  an  estate  unclaimed,  as  provided  in 
sections  sixteen  hundred  and  ninety-three  to  sixteen  hundred  and  ninety- 
six,  both  inclusive. 

LeglsUtion  g  1739.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  302f 
(Stats.  1853,  p.  211,  |  21),  which  read:  "Public  administrators  in  their  respec- 
tive counties  are  hereby  required  to  settle  and  adjust  their  accounts  relating  to 
the  collection,  care  and  disbursement  of  money  or  property  belonging  to  the 
estates  of  deceased  persons,  with  the  county  clerk,  on  the  first  Monday  of  each 
month."     S.  Amended  by  State.  1895,  p.   124,    (1)    substituting  "January   and 
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July  in  each  year"  for  "each  month,"  and  (2)  fais«rtins  "ena  aopj  of  aaid  ao- 
•ount  to  ba  filed  with  the  papera  in  eaeh  of  anch  aatatea." 
Oltattons.     OaL   76/297.   298;    128/549;    146/594. 

ProceedlngB  against  public  adrntuistrator  for  failure  to  pay  orer  money 

as  ordered. 

§1740.  When  it  appears,  from  the  returns  made  in  pursuance  of  the 
foregoing  sections,  that  any  money  remains  in  the  hands  of  the  public 
administrator  (after  a  final  settlement  of  the  estate),  unclaimed,  which 
should  be  paid  over  to  the  county  treasurer,  the  superior  court,  or  a  judge 
thereof,  must  order  the  same  to  be  paid  over  to  the  county  treasurer; 
and  on  failure  of  the  public  administrator  to  comply  with  the  order 
within  ten  days  after  the  same  is  made,  the  district  attorney  for  the 
county  must  immediately  institute  the  requisite  legal  proceedings  against 
the  publie  administrator  for  a  judgment  against  him  and  the  sureties  on 
his  official  bond,  in  the  amount  of  money  so  withheld,  and  costs. 

Legislatloa  §  1740.  1.  Enacted  March  11,  1872.  2.  Amended  hy  Code  Amdts. 
1880,  p.  109,  aubstituting  "auparior  toutt,  or  a  Jadga  thereof,"  for  "probate 
Judfe." 

OiUtions:  Oal.  146/594. 

Fees  of  officers^  when  and  by  inliom  paid. 

§1741.  The  fees  of  all  officers  chargeable  to  estates  in  the  hands  of 
pnblie  administrators  must  be  paid  out  of  the  assets  thereof,  so  soon  as 
the  same  come  into  his  hands. 

Legislation  11741.  Enacted  March  11,  1872;  based  on  Probate  Act,  I  805a 
(Stata.  1860,  p.  857,  |  2),  which  read:  "Where  eatatea  have  been  ordered  into 
the  hands  of  the  publie  administrator  the  fees  of  all  officers  shall  be  charged 
to  aaid  eatate,  and  the  administrator  shall  pay  the  same  to  said  officers  as  soon 
as  auffleiant  money  comea  into  hia  hands  to  pay  the  expensea  of  the  administra- 
tion." 

Public  adminlBtrator  to  administer  oatlui. 

§1742.  Public  administrators  may  administer  oaths  in  regard  to  all 
matters  touching  the  discharge  of  their  duties,  or  the  administration  of 
estates  in  their  hands. 

Lagialatlon  1 1742.  Enacted  March  11,  1872;  based  on  Probate  Act.  |  805b 
(Stata.  I860,  p.  857,  |  S),  which  read:  "The  public  administrator  shall  be 
authorised  to  administer  all  necessary  oaths  in  .the  discharge  of  his  duties  as 
anch  in  the  aame  manner  and  with  like  effect^  aa  notaries  public,  and  ahall  ba 
•ntitled  to  receive  the  same  feea  therefor." 

OlUUons.     OaL   146/594. 

Preceding  cbapten  applicable  to  public  administrator. 

§1743.  When  no  direction  is  given  in  this  chapter  for  the  government 
or  guidance  of  a  public  administrator  in  the  diftcharge  of  his  duties,  or 
for  the  administration  of  an  estate  in  his  hands,  the  provisions  of  the 
preceding  chapters  of  this  title  must  govern. 

LegialAtlon  01743.     Enacted  March  11,  1872. 
OiUtlODa.     OaL    76/298;    101/618;    146/592. 
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To  file  reports.    Penalty  for  failure.    Duty  of  district  attorney. 

§  1744.  £very  public  administrator,  or  person  who  holds  letters  of 
admin istration,  who  was  appointed  while  acting  as  public  administrator, 
who  fails  to  comply  with  the  provisions  of  sections  seventeen  hundred 
and  thirty-five,  seventeen  hundred  and  thirty-six  and  section  seventeen 
hundred  and  thirty-nine  of  this  code,  is  guilty  of  a  misdemeanor;  and 
upon  conviction  thereof,  shall  be  punished  by  a  fine  not  less  than  one 
hundred  dollars  for  each  offense;  and  it  shall  be  the  duty  of  the  district 
attorney  of  the  county  to  see  that  the  provisions  of  this  chapter  are  fully 
complied  with. 

L«gliUUon  1 1744.     Added  by  Stats.  1895,  p.  88, 


CHAPTEB  XIV. 
Guardian  and  Ward. 

Artiets  I.  Ouardiang  of  Minors.     I  (1747-1761. 

II.  Oaardiana  of  Insane  and  Incompetent  Persons.     |S  1768-1707. 

III.  Powers  and  Duties  of  Guardians.      8§  1768-1776. 

IV.  Sale  of  Property  and  Disposition  of  the  Proceeds.     I8  1777-1792. 
v.  Nonresident  Gunrdians  and  Wards.      §8  1793-1799. 

VI.     General  and  Miscellaneous  Proyisions.     88  1800-1810. 

ARTICLB  I. 

Gnardlans  of  Minors. 

8  1747.  Superior  eonrt  to  appoint  guardians,  when,  and  on  what  petition. 

8  1748.  When  minor  may  nominate  guardian;  when  not'. 

8  1749.  When  appointment  may  be  made  by  court,  when  minor  is  OTor  fourteea. 

S  1750.  Nomination  by  minors  after  arriving  at  fourteen. 

8  1751.  Who  may  be  guardian.     Marriage  of  guardian  does  not  affect  guardianship. 

8  1752.  Minor  having  no  father  or  mother.     [Repealed.] 

8  1758.  Powers  and  duties  of  guardian. 

8  1754.  Bond  of  guardian,  conditions  of. 

8  1755.  Court  may  insert  conditions  in  order  appointing  guardian. 

8  1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

8  1757.  Maintenance  of  minor  out  of  income  of  hia  own  property. 

8  1758.  Guardian  to  give  bond.     Powers  limited. 

8  1759.  Power  of  courts  to  appoint  guardians  and  next  friend  not  Impaired. 

8  1760.  Transfer  of  proceedings  from  one  county  to  another  eonnty. 

8  1760.  When  power  of  guardian  is  superseded. 

8  1761.  Special  notices  to  relatives  of  persons  under  guardianship. 

Cltatioii,  general,  to  article.     Cal.  111/271. 

Superior  court  to  appoint  guardians,  when,  and  on  what  i>etition. 

§  1747.  The  superior  court  of  each  county,  when  it  appears  necessarj 
or  convenient,  may  appoint  guardians  for  the  persons  and  estates,  or 
cither  of  them,  of  minors  who  have  no  guardian  legally  appointed  by 
will  or  deed,  and  who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  state  and  have  e&tate  within  the  county.  Such  ap- 
pointment may  be  made  on  the  petition  of  a  relative  or  other  person  on 
behalf  of  the  minor,  or  on  the  petition  of  the  minor,  if  fourteen  years 
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of  age.  Before  making  such  appointment,  the  court  must  cause  sneh 
notice  as  such  court  deems  reasonable  to  be  given  to  any  person  having 
the  care  of  such  minor,  and  to  such  relatives  of  the  minor  residing  in  the 
county  as  the  court  may  deem  proper.  In  all  such  proceedings,  when  it 
appears  to  the  satisfaction  of  the  court,  either  from  a  verified  petition, 
or  from  affidavits,  that  the  welfare  of  the  minor  will  be  imperiled  if  such 
minor  is  allowed  to  remain  in  the  custody  of  the  person  then  having  the 
care  of  such  minor,  the  court  may  make  an  order  providing  for  the  tem- 
porary custody  of  such  minor  until  a  hearing  can  be  had  on  such  peti- 
tion; and  when  it  appears  to  the  court  that  there  is  reason  to  believe 
that  such  minor  will  be  carried  out  of  the  jurisdiction  of  the  court  before 
which  the  application  is  made,  or  will  suffer  some  irreparable  injury 
before  compliance  with  such  order  providing  for  the  temporary  custody 
of  such  minor  can  be  enforced,  such  court  may  at  the  time  of  making 
such  order  providing  for  the  temporary  custody  of  such  minor  cause  a 
warrant  to  be  issued,  reciting  the  facts,  and  directed  to  the  sheriff,  cor- 
oner, or  constable  of  the  county,  commanding  such  officer  to  take  such 
minor  from  the  custody  of  the  person  in  whose  care  such  minor  then  is 
and  place  such  minor  in  custody  in  accordance  with  the  order  of  the 
court. 

Legislation  %  1747.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  8  836 
(Ouardian'e  Act,  8  1).  at  amended  by  Stats.  1861.  p.  603,  which  read:  "The  pro- 
bate Jndge  of  each  eountj,  when  it  shall  appear  necessary,  or  convenient,  may  ap- 
point guardians  to  the  persons  and  estates,  or  either  of  them,  of  minors,  who  have 
no  guardian  legally  appointed  by  will,  and  who  are  inhabitants,  or  residents,  in  the 
same  county,  or  who  shall  reside  without  the  state  and  have  any  estate  within  the 
county,  such  appointment  may  be  made  on  the  application,  by  petition,  of  a 
relative,  or  any  person  intrusted  [sic]  in,  or  befriending,  such  minor.  Before  mak- 
ing such  appointment,  the  judge  shall  cause  such  notice  to  be  given  to  the  relatives 
of  the  minor  residing  in  the  county,  and  to  any  person  under  whose  care  such 
minor  may  be,  as  he  shall  on  due  inquiry,  deem  reasonable."  When  enacted  in 
1872,  8  1747  read  as  at  present,  except  for  the  changes  made  in  1873-74,  1880, 
and  1903.  2.  Amended  by  Code  Amdts.  1873-74,  p.  377,  (1)  inserting  (a)  "or 
both"  after  "either,"  and  (b)  "or  deed"  after  "will";  (2)  substituting  "having 
care  of  such  minor"  for  "under  whose  care  such  minor  may  be,  as  he  deems 
reasonable,"  which  then  ended  the  section.  8.  Amended  by  Code  Amdts.  1880, 
p.  65,  (1)  substituting  "superior  judge"  for  "probate  judge";  (2)  omitting  "or 
both"  after  "either,"  which  was  added  in  1873;  (8)  substituting  in  the  second 
sentence,  (a)  "on"  for  "in"  before  "behalf,"  (b)  "the"  for  "such"  before 
"minor,"  and  (o)  comma  for  period  after  "minor,"  which  then  ended  the  sen- 
tence; (4)  adding  "or  on  the  petition  of  the  minor,  if  fourteen  years  of  age" 
after  "minor,"  at  end  of  the  second  sentence;  (5)  substituting  (a)  "such"  for  "the" 
before  "appointment."  (b)  "court"  for  "judge,"  (c)  "as  such  court"  for  "he" 
before  "deems,"  and  (d)  "to  any  person  having  the  care  of  such  minor,  and  to 
such  relatives  of  the  minor  residing  in  the  county  as  the  court  may  deem  proper" 
for  "to  the  relatives  of  the  minor  residing  in  the  county,  and  to  any  person  under 
whoso  care  such  minor  may  be,  as  he  deems  reasonable."  4.  Amendment  by  Stats. 
1001,  p.  211;  unconstitutional:  See  note.  8  5.  ante.  6.  Amended  by  Stats.  1003, 
p.  204,  adding  the  final  sentence,  beginning  "In  all  such  proceedings." 

Citations.  Cal.  74/424;  83/852;  84/596;  95/377;  109/646,  647:  109/649, 
656;  126/55;  128/219;  130/383;  131/182;  140/266;  142/413;  143/406,  407; 
153/530,  541.  542.     App.  6/508,  600,  GOl. 
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Fowvrt  and  dntiei  of  gnardlam:  Post,   IS  1768  et  taq. 

Onardlftn  and  ward:   Soe  OiT.  Code.    81280-258. 

Guardian  ad  Utem:  Ante,  ft  872,  878,  1722;  pott,  98  1769,  1769. 

KLnori.    Who  are:  CIt.  Code,   88  25.  26. 

Freeing  from  parental  anthorlty  becanse  of  abnae:  Cir.  Code.  8  208. 

Anthoritj  of  parent  ceasei  when:   Cir.   Code,   8  204. 

Beal  neceisarj  to  appointment  of  guardian:  Ante,  8  158,  lubd.  3« 

When  minor  may  nominate  guardian;  wlien  not. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  years,  the  court  may 
nominate  and  appoint  his  guardian.  If  he  is  fourteen  years  of  age,  he 
may  nominate  his  own  guardian,  who,  if  approved  by  the  court,  must  be 
appointed  accordingly. 

LeglsUtlon  f  1748.  l.  Enacted  March  11,  1872  (based  on  Probate  Act,  8  887; 
Ouardian'a  Act,  8  2),  (1)  aubatituting  period  for  aemicolon  after  "hia  guardian." 
(2)  omitting  "and"  before  "if  he  la.**  and  beginning  a  new  sentence  with  "If," 
and  (8)  aubatituting  "must"  for  "shall."  2.  Amended  by  Code  Amdts.  1880, 
p.  65,  (1)  substituting  "court"  for  "probate  judge"  in  the  first  inatance; 
(2)  omitting  "above"  before  "fourteen"  in  the  second  aentence;  and  (8)  aub- 
atituting "court"  for  "judge"  in  the  laat  inatance. 

CitaUons.     Cal.   142/413;    148/407. 

When  appointment  may  be  made  by  conrt,  when  minor  is  oyer  fonrteen. 
§  1740.  If  the  guardian  nominated  by  the  minor  is  not  approved  by 
the  court,  or  if  the  minor  resides  out  of  the  state,  or  if,  after  being  duly 
cited  by  the  court,  he  neglects  for  ten  days  to  nominate  a  suitable  per- 
son, the  court  or  judge  may  nominate  and  appoint  the  guardian  in  the 
same  manner  as  if  the  minor  were  under  the  age  of  fourteen  years. 

LeglslaUon  •  1749.  1.  Enacted  March  11,  1872  (based  on  Probate  Act,  8  888; 
Guardian'a  Act,  8  8),  aubatituting  (1)  "ia"  for  "shall."  (2)  "resides"  for  "shall 
reside";  and  (8)  "neglects"  for  "shall  neglect."  2.  Amended  by  Code  Amdta. 
1880,  p.  65,  (1)  aubatituting  "court"  for  "judge"  in  the  first  two  inatancea,  and 
(2)  inserting  "court  or"  before  "judge"  in  the  laat  inatance. 

CitaUons.     Cal.    72/24;    142/413;    143/407. 

Nomination  by  minors  after  arriving  at  fourteen. 

§  1750.  When  a  guardian  has  been  appointed  by  the  court  for  a  minor 
under  the  age  of  fourteen  years,  the  minor,  at  any  time  after  he  attains 
that  age,  may  nominate  his  own  guardian,  subject  to  the  approval  of  the 
court. 

Legislation  1 1760.  1.  Enacted  March  11,  1872.  In  the  exact  language  of 
Probate  Act,  8  339  (Guardian's  Act.  8  4).  2.  Amended  by  Code  Amdts.  1880, 
p.  65,  substituting  "court"  for  "probate  judge"  at  the  end  of  the  aection. 
8.  Amendment  by  Stats.  1901,  p.  235;  unconstitutional:  See  note,  8  5,  ante. 
4.   Amended  by  Stats.  1907.  p.  943,  substituting  "nominate"  for  "appoint.** 

Citations.     Cal.    142/418. 

Wbo  may  be  guardian.    Marriage  of  guardian  does  not  affect  gnardiaa* 

ship. 

§1751.  The  father  or  the  mother  of  a  minor  child  under  the  age  of 
fourteen  years,  if  found  by  the  court  competent  to  discharge  the  duties 
of  guardianship,  is  entitled  to  be  appointed  a  guardian  of  such  minor 
child,  in  preference  to  any  other  person.     The  person  nominated  by  a 
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minor  of  the  age  of  fourteen  years  as  his  guardian,  whether  married  or 
unmarried,  may,  if  found  bj  the  eourt  competent  to  discharge  the  duties 
of  guardianship,  be  appointed  as  such  guardian.  The  authority  of  a 
guardian  is  not  extinguished  nor  affected  by  the  marriage  of  the  guardian. 

LegliUtlon  §  1761.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  S  840 
(Guardian's  Aet,  |  5),  which  read:  "The  father  of  the  minor,  if  living,  and  in 
ease  of  his  decease  the  mother  while  she  remains  unmarried,  being  themseWes 
respectively  competent  to  transact  their  own  business,  and  not  otherwise  unsuit- 
able, shall  be  entitled  to  the  guardianship  of  the  minor."  When  9  1751  was  en- 
meted  in  1872,  "must"  was  substituted  for  "shall."  2.  Amended  by  Stats.  1891, 
p.  186. 

Citations.      Oal.  180/882,   888;   142/418.   414.   426;    143/234.     App.  2/365. 

The  parent,  as  such,  has  no  control  over  property  of  child:   Oiv.  Code,  |  202. 

Bond.     Testamentary  guardian  must  give:   Post,  fi  1758. 

§  1752.     [Minor  having  no  father  or  mother.    Repealed.] 

Legislation  11762.  1.  Enacted  March  11.  1872.  2.  Repeal  by  Stats.  1001, 
p.  235;  unconstitutional:  See  note,  S  5,  ante.  3.  Repealed  by  Stats.  1907, 
p.  043;  the  code  commissioner  saying,  "Repealed,  because  inconsistent  with  §  1753, 
which  declares  the  proper  rule.  If  a  minor  has  a  father  or  mother  who  is  com- 
petent to  act  as  guardian,  the  father  or  mother  has  the  first  right  to  appointment 
as  guardian.  If  the  father  and  mother  are  not  competent  to  act  as  guardians,  they 
are  equally  incompetent  to  have  the  custody  of  the  minor  or  the  care  of  his 
property." 

Powers  and  duties  of  gnardian. 

§1753.  Every  guardian  appointed  has  the  custody  and  care  of  the 
education  of  the  minor,  and  the  care  and  management  of  his  estate,  until 
such  minor  arrives  at  the  age  of  majority  or  marries,  or  until  the  guar- 
dian is  legally  discharged,  unless  he  is  appointed  guardian  only  of  the 
person  of  the  ward.  In  that  event,  the  guardian  is  charged  with  the 
custody  of  the  ward,  and  must  look  to  his  support,  health,  and  education. 
He  may  ^t  the  residence  of  the  ward  at  any  place  in  the  state,  but  not 
elsewhere  without  the  permission  of  the  court. 

Iieglslation  g  1753.  1.  Enacted  March  11,  1872;  based  on  Probate  Act.  8  842 
(Guardian's  Act,  8  7),  which  read:  "Every  guardian  appointed  as  aforesaid 
shall  have  the  custody  and  tuition  of  the  minor,  and  the  care  and  management 
of  his  estate  until  such  minor  shall  arrive  at  the  age  of  twenty-one  years,  or 
shall  marry;  or  until  the  guardian  shall  be  discharged  according  to  law."  When 
enacted  in  1872,  8  1758  read:  "Every  guardian  appointed  shall  have  the  custody 
and  care  of  the  education  of  the  minor,  and  the  care  and  management  of  his 
estate,  until  such  minor  arrives  at  the  age  of  majority  or  marries,  or  until  the 
guardian  is  legally  discharged."  2.  Amendment  by  Stats.  1901,  p.  235;  un- 
constitutional: See  note,  8  5,  ante.  3.  Amended  by  Stats.  1007,  p.  043;  the  code 
commissioner  saying,  "The  amendment  is  intended  to  express  the  distinction  be- 
tween the  guardian  of  the  person  and  the  guardian  of  the  estate.  As  the  section 
now  stands,  it  purports  to  give  like  power  to  each." 

OiUtlons.     Cal.  117/644;  120/204;  121/474,  475;   142/426;  143/229,  403. 

Residence  of  ward:   Oiv.  Code,   8  218. 

Bond  of  guardian,  conditions  of. 

§1754.    Before  the  order  appointing  any  person  guardian  under  this 
chapter  takes  effect,  and  before  letters  issue,  the  court  must  require  oi 
Code  Cir.  Proc.^-46 


§  1754  CODE  OF   CIVIL  PROCEDURE.  722 

such  person  a  bond  to  the  minor  with  sufficient  sureties,  to  be  approved 
by  the  judge,  and  in  such  sum  as  he  shall  order,  conditioned  that  the 
guardian  will  faithfully  execute  the  duties  of  his  trust  according  to  law, 
and  the  following  conditions  shall  form  a  part  of  such  bund  without 
being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal,  of  Ms 
ward,  that  comes  to  his  possession  or  knowledge,  and  to  return  the  same 
within  such  time  as  the  court  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the 
best  interest  of  the  ward,  and  faithfully  to  discharge  his  trust  in  rela- 
tion thereto,  and  also  in  relation  to  the  care,  custody,  and  education  of 
the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate,  and  moneys 
of  the  ward  in  his  hands,  and  all  proceeds  or  interests  derived  therefrom, 
and  of  the  management  and  disposition  of  the  same,  within  three  months 
after  his  appointment,  and  at  such  other  times  as  the  court  directs,  and 
at  the  expiration  of  his  trust  to  settle  his  accounts  with  the  court,  or 
with  the  ward,  if  he  be  of  full  age,  or  his  legal  representatives,  and  to 
pay  over  and  deliver  all  the  estate,  moneys,  and  effects  remaining  in  his 
hands,  or  due  from  him  on  auch  settlement,  to  the  person  who  is  law- 
fully entitled  thereto.  Upon  filing  the  bond,  duly  approved,  letters  of 
guardianship  must  issue  to  the  person  appointed.  In  form  the  letters  of 
guardianship  must  be  substantially  the  same  as  letters  of  adminiatration, 
and  the  oath  of  the  guardian  must  be  indorsed  thereon  that  he  will  per- 
form the  duties  of  his  office  as  such  guardian  according  to  law. 

Legislation  fi  1764.  1.  Enacted  March  11,  1872;  baaed  on  Probato  Act,  S  843 
(Guardian's  Act,  S  &)•  as  amended  by  Stats.  1861,  p.  604,  which  read:  "Before 
the  order  appointing  any  person  guardian,  under  this  act,  shall  take  effect,  and 
before  letters  shall  issue,  the  judge  shall  require  of  each  person  a  bond  to  the 
minor,  with  sufficient  sureties,  to  be  approved  by  the  judge,  and  In  such  sum  as 
he  shall  order,  and  when  the  penal  sum  of  the  bond  exceeds  two  thousand  dol- 
lars, each  of  the  sureties  may  become  liable  for  portions  thereof,  making  in  the 
Aggregate  the  whole  penal  sum,  and  said  bond  shall  be  conditioned  that  the 
guardian  shall  faithfully  execute  the  duties  of  his  trust  acording  to  law,  and 
the  following  conditions  shall  be  deemed  to  form  a  part  of  such  bond  without 
being  expressed  therein:  First.  To  make  a  true  inventory  of  all  the  estate,  real  and 
personal,  of  his  ward,  that  shall  come  to  his  possession,  or  knowledge,  and  to  re- 
turn the  same  within  such  time  as  the  judge  shall  order.  Second.  To  dispose  of 
and  manage  all  such  estates  according  to  law,  and  for  the  best  interest  of  the 
ward,  and  faithfully  to  discharge  his  trust  in  relation  thereto,  and  also  in  relation 
to  the  care,  custody,  and  education,  of  the  ward.  Third.  To  render  an  account,  on 
oath,  of  the  property,  estate,  and  moneys,  of  the  ward,  in  his  hands,  and  all  pro- 
ceeds, or  interests,  derived  therefrum,  and  of  the  management  and  disposition  of 
the  same,  within  three  months  after  his  appointment,  and  at  such  other  times  as 
the  court  shall  direct,  and  at  the  expiration  of  his  trust  to  settle  his  accounta  with 
the  probate  judge,  or  with  the  ward,  if  he  be  of  full  age,  or  his  legal  representatives, 
and  to  pay  over  and  deliver  all  the  estate,  moneys,  and  effects,  remaining  in  his 
hands,  or  due  from  him,  on  such  settlement,  to  the  person,  or  persons,  who  shall 
be  lawfully  entitled  thereto.  Upon  filing  such  bond,  duly  approved,  letters  of 
guardianship  shall  issue  to  the  person  appMinted.  In  form,  the  letters  of  guardian- 
ship shall  be  substantially  the  snme  as  letters  of  administration,  and  the  oath  of 
the  guardian  shall  be  indorsed  thereon,  that  he  will  perform  the  duties  of  hit  ofHee 
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M  such  cuardUn  according  to  law.'*  When  enacted  in  1872.  8  1754  read  at  at 
present,  except  for  the  changes  made  in  18S0.  2.  Amended  by  Code  Amdts.  1880, 
p.  63,  substituting,  (1)  in  introductory  paragraph  and  in  subd.  1,  "court"  for 
"Judge"  before  "may  order,"  and  (2)  in  subd.  3.  "court"  for  "probate  judge"  be- 
fore "or  with  the  ward." 

Citations.  Cal.  53/17;  65/229;  84/596,  597;  117/644;  (subd.  8)  121/472, 
474;    143/236;    150/460,   464. 

Accounts  of  guardians.     Benderlng:  Post,  (S  1778,  1774. 

GuardUn'i  bond:  Post,   8  1758.     Liability  on:  Ante,    8  1407. 

OoQit  may  insert  conditions  in  order  appointing  gnardian. 

§  1766.  When  any  person  is  appointed  guardian  of  a  minor,  tlie  court 
maj,  with  the  consent  of  such  person,  insert  in  the  order  of  appointment, 
conditions  not  otherwise  obligator7y  providing  for  the  care,  treatment, 
education,  and  welfare  of  the  minor  and  for  the  care  and  custody  of  his 
property.  The  performance  of  such  conditions  shall  be  a  part  of  the 
duties  of  the  guardian,  for  the  faithful  performance  of  which  he  and  the 
sureties  on  hie  bond  shall  be  responsible. 

Legislation  fi  1755.  1.  Enacted  March  11,  1872;  based  on  Probate  Act, 
I  842a,  as  amended  by  Stats.  1865-66,  p.  880,  which  read:  "Whenerer  any  per- 
son shall  be  appointed  guardian  of  a  minor,  the  probate  Judge  may,  with  the 
consent  of  such  person,  insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  education,  and  welfare  of  the 
minor;  and  such  conditions  shall  be  deemed  to  be  a  part  of  the  duties  of  the 
trust  of  such  guardian,  and  for  their  faithful  performance  he  and  the  sureties 
on  his  bond  shall  be  responsible."  When  enacted  in  1872,  8  1755  read  as  at 
present,  except  for  the  amendments  of  1880  and  1899.  2.  Amended  by  Code 
Amdts.  1880.  p.  66,  substituting  (1)  "court"  for  "probate  judge,"  (2)  "is"  for 
"shall  be"  after  "conditions,"  and  (8)  "are"  for  "shall  be"  after  "bond."  3. 
Amended  by  Stats.  1899,  p.  4,  inserting  "and  for  the  care  and  custody  of  his  prop- 
erty" after  "the  minor,"  at  the  end  of  the  first  sentence. 

Guardian's  bond.     Liability  on:  Ante,   8  1407. 

Letters  of  guardianship.     SpeciaL     Issnabl«   at  chambers:  Ante,    8  160. 

Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

§1766.  All  letters  of  guardianship  issued  and  all  guardians'  bonds 
executed  under  the  provisions  of  this  chapter,  with  the  affidavits  and 
certificates  thereon,  must  be  recorded  by  the  clerk  of  the  court  having 
jurisdiction  of  the  persons  and  estates  of  the  wards. 

Legislation  §1766.  1.  Enacted  March  11,  1872;  based  on  Probate  Act, 
8  885a  (Stats.  1861,  p.  607,  8  15).  v.hich  read:  "All  letters  of  guardianship 
hereafter  issued,  and  all  guardian's  bonds  hereafter  executed,  under  the  provis- 
ions of  this  act,  with  the  affidavits  and  certificates  thereon,  shall  be  forthwith 
recorded  by  the  clerk  of  the  probate  court  having  jurisdiction  of  the  persons  and 
estates  of  said  wards,  respectively,  in  a  book  kept  by  him  in  his  office  for  that 
purpose,  and  said  records  and  duly  certified  copies  thereof,  shall  have  the  same 
force  and  effect  in  all  cases  whatsoever,  as  the  originals  thereof  would  have." 
When  enacted  in  1872,  |  1756  read  as  at  present,  except  for  the  amendment  of 
1880.  2.  Amended  by  Code  Amdts.  1880,  p.  68,  omitting  ''probata"  before 
"court.** 

Maintenance  of  minor  out  of  income  of  his  property. 

§  1767.  If  any  minor  having  a  father  living  has  property,  the  income 
of  which  is  sufficient  for  his  maintenance  and  education  in  a  manner 


§  1758  CODE  OP  CIVIL  PROCEDURE.  724 

more  expensive  than  his  father  can  reasonably  afford,  regard  being  bad 
to  the  situation  of  the  father's  family  and  to  all  the  circumstances  of 
the  case,  the  expenses  of  the  education  and  maintenance  of  such  minor 
may  be  defrayed  out  of  the  income  of  his  own  property,  in  whole  or  in 
part,  as  judged  reasonable,  and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settlement  of  the 
accounts  of  his  guardian. 

Legislation  §  1767.  1.  Enacted  March  11,  1872;  based  on  Probato  Act,  §  844 
(Guardian's  Act,  |  9),  which  read:  "If  any  minor  who  has  a  father  living  has 
property,  the  income  of  which  is  sufficient  for  his  maintenance  and  education  in 
a  manner  more  expensire  than  his  father  can  reasonably,  afford,  regard  bein^ 
had  to  the  situation  of  the  father's  family,  and  to  all  the  eirenmstanees  of  the 
ease;  the  expenses  of  the  education  and  maintenance  of  such  minor  may  be 
defrayed  out  of  the  income  of  his  own  property  in  whole  or  in  part,  aa  ahall  be 
judged  reasonable  and  shall  be  directed  by  the  probate  court;  and  the  charges 
therefor  may  be  allowed  accordingly  in  the  settlement  of  the  accounts  of  his 
guardian.*'  When  enacted  in  1872,  {  1757  read  as  at  present,  except  for  the 
amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  66,  omitting  "pro- 
bate" before  "court." 

CHiardlan  to  give  bond.    Powers  limited. 

§1768.  Every  testamentary  guardian  must  qualify  and  has  the  same 
powers  and  must  perform  the  same  duties  with  regard  to  the  person  and 
estate  of  his  ward  as  guardians  appointed  by  the  court,  except  so  far 
as  his  powers  and  duties  are  legally  modified,  enlarged,  or  changed  by 
the  will  by  which  such  guardian  was  appointed,  and  except  that  such 
guardian  need  not  give  bond  unless  directed  to  do  so  by  the  court  from 
which  the  letters  of  guardianship  issue. 

Legislation  §  1758.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  9  845 
(Guardian's  Act,  S  10),  as  amended  by  Stats.  1861,  p.  604.  which  read:  "The 
father  of  any  child,  who  is  a  minor,  may,  by  his  last  will  and  testament,  appoint 
a  guardian,  or  guardians,  of  such  child,  whether  born  before,  or  after,  the  time 
of  making  such  will,  and  in  case  of  the  death  of  the  father,  the  mother  of  such 
child  may,  in  like  manner,  appoint  a  guardian,  or  guardians,  if  such  child  shall 
not  then  have  any  legally  appointed  guardian;  and  eyery  testamentary  guar- 
dian ahall  giye  bond  and  qualify,  and  shall  have  the  same  powers  and  perform  the 
same  duties  with  regard  to  the  person  and  estate  of  such'  minor  aa  guardians 
appointed  by  the  probate  court,  except  as  far  as  the  said  powers  and  duties 
may  have  been  legally  modified,  enlarged,  or  changed,  by  the  will  by  which  such 
guardian  was  appointed."  When  enacted  in  1872,  §  1758  read  as  at  present, 
except  for  the  amendments  of  1880  and  1903.  2.  Amended  by  Code  Amdts. 
1880,  p.  67,  omitting  "probate"  before  "court."  8.  Amendment  by  Stats.  1901, 
p.  235;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended  by  Stats.  1903,  p.  53, 
(1)  omitting  "giye  bond  and"  before  "qualify,"  (2)  substituting  "his"  fox 
"their"  before  "powers,"  and  (3)  adding  the  second  exception. 

Citations.     Cal.  55/85;   84/596;   153/540,  542. 

Testamentary  guardian.     Bond  of:  Ante,  8  1754. 

Ouardian'i  bond.     Liability   on:   Ante,    s  1407. 

Power  of  conrts  to  appoint  guardiajis  and  next  friend  not  impaired. 

§  1759.  Nothing  contained  in  this  chapter  affects  or  impairs  the  power 
of  any  court  to  appoint  a  guardian  to  defend  the  interests  of  any  minor 
interested  in  any  suit  or  matter  pending  therein. 
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Zi«giilatioil  11759.  Enacted  March  11,  1872;  baaed  on  Probate  Act,  |  340 
(Guardian'a  Act,  8  11).  which  read:  "Nothing  contained  in  thii  act  ahall  affect 
or  impair  the  power  of  any  court  to  appoint  a  guardian  to  defend  the  intereata 
•f  any  minor  interested  in  any  luit  or  matter  pending  therein;  nor  to  appoint 
or  allow  any  person,  as  the  next  friend  of  a  minor,  to  commence  and  prosecute 
any  suit  in  his  behalf/* 

Oaardian  ad  Utem:  Ant^  (8  872,  878,  1722;  pos«,  8  1709. 

Traoflf er  of  iiroceedlngs  from  one  county  to  another  county. 

§  1760.  The  superior  court  of  any  county  in  this  state  in  which  is  now 
pending,  or  in  which  there  may  be  hereafter  commencedi  any  proceeding 
which  has  for  its  object  the  guardianship  of  the  estate  of  any  minor  or 
insane  or  incompetent  person,  or  the  guardianship  of  the  person  of  any 
minor  or  insane  or  incompetent  person,  or  both  the  guardianship  of  the 
estate  and  the  guardianship  of  the  person  of  a  minor  or  insane  or  incom- 
petent person,  may  make  an  order  transferring  such  proceeding  to  the 
superior  court  of  any  other  county  in  this  state,  in  the  manner  herein 
provided;  except  that  no  such  proceeding  shall  be  transferred  to  the 
court  of  any  county  which  at  the  time  of  such  proceeding  would  not 
have  jurisdiction  to  issue  original  letters  in  such  matter  or  proceeding. 
To  obtain  an  order  for  such  removal,  the  guardian  of  the  person  or  estate, 
or  both,  of  such  minor  or  insane  or  incompetent  person,  shall  file  in  the 
superior  court  of  the  county  where  such  proceeding  is  pending,  a  verified 
petition  setting  forth  the  following  matters: 

1.  The  name  of  the  county  to  the  superior  court  of  which  it  is  sought 
to  remove  such  proceedings; 

2.  The  name  of  the  county  or  counties  in  which  the  ward  resides  and 
that  in  which  the  guardian  reside; 

3.  The  name  of  the  county  or  counties  in  which  the  property  of  such 
ward  is  situated,  and  a  designation  of  the  character  and  condition  thereof; 

4.  The  reasons  for  such  removal; 

5.  The  names  and  residences,  so  far  as  they  are  known  to  said  guar- 
dian, of  any  relatives  of  such  minor  ward  residing  in  said  county  in  which 
said  proceeding  is  pending; 

6.  The  names  and  residences,  so  far  as  the  same  are  known  to  said 
guardian,  of  the  relatives  within  the  third  degree  of  such  insane  or  in- 
competent ward  residing  in  said  county. 

Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or  judge 
fixing  a  time  for  hearing  said  petition,  which  shall  be  not  less  than  five 
days  thereafter,  and  directing  that  a  copy  of  such  order  be  sent  through 
the  United  States  mail  to  each  of  the  said  relatives  of  such  minor  or 
insane  or  incompetent  ward,  named  in  said  petition  as  resident  in  the 
eounty  in  which  said  proceeding  is  pending.  The  court  may  require  such 
other  or  further  notice  of  said  hearing,  as  it  may  deem  proper. 

At  the  time  fixed  for  the  hearing  of  said  petition  any  relatives  of  such 
ward,  or  any  person  interested  in  the  estate  of  such  ward,  may  appear 
and  file  written  grounds  of  opposition  to  said  petition.  If  after  hearing 
the  evidence  of  the  petitioner,  and  contestant  if  any,  it  shall  appear  to 
the  court  that  it  is  for  the  brst  interest  and  advantage  of  said  ward,  or 
of  the  estate  of  said  ward  that  the  removal  of  said  proceeding  be  had 
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to  the  court  designated  in  said  petition,  or  to  the  superior  court  of  any 
other  county,  it  shall  enter  an  order  directing  the  removal  thereof  to  said 
court  and  directing  the  clerk  to  forward  all  papers  on  file  therein  to  the 
clerk  of  the  court  to  which  said  proceeding  has  been  ordered  removed, 
and  thereafter  the  court  to  which  said  proceeding  has  been  removed  shall 
have  jurisdiction  of  all  proceedings  therein  as  fully  as  if  said  proceed- 
ing has  been  originally  begun  in  said  court.  The  clerk  of  the  court  to 
which  said  proceeding  is  removed  shall  be  entitled  to  receive  a  fee  of 
six  dollars  on  filing  the  papers  transmitted  to  him,  in  addition  to  the  ex- 
pense of  such  transmission,  payable  on  receipt  of  the  papers  by  him. 
Legislation  §  1760.     Added  by  StaU.  1905,  p.  171. 

When  power  of  gaardlaa  is  superseded. 

§1760.    The  power  of  a  guardian  appointed  by  a  court  is  superseded: 

1.  By  order  of  the  court; 

2.  If  the  appointment  was  made  solely  because  of  the  ward's  minority, 
by  his  attaining  majority; 

3.  The  guardianship  over  the  person  of  the  ward,  by  the  marriage  of 
the  ward. 

Legislation  §1760.  1.  Addition  by  Stati.  1901,  p.  236;  nnconstitational :  Sea 
note,  S  5,  ante.  2.  Added  by  Stats.  1907,  p.  948;  the  code  commissioner  saying, 
"Adding  a  new  section,  transferring  the  prorisioni  of  8  255  of  the  Civil  Code  to 
this  section,  where  they  properly  belong." 

Special  notices  to  relatives  of  persons  nnder  gnardianship. 

§  1761.  At  any  time  after  the  issuance  of  letters  of  guardianship 
upon  the  estate  of  any  minor,  insane  or  incompetent  person,  any  rela- 
tive of  the  ward,  or  the  attorney  for  such  relative,  may  serve  upon  the 
guardian,  or  upon. the  attorney  for  the  guardian,  and  file  with  the  clerk 
of  the  court  wherein  administration  of  such  ward's  estate  is  pending,  a 
written  request,  stating  that  he  desires  special  notice  of  any  or  all  of 
the  following  mentioned  matters,  steps  or  proceedings  in  the  adminis- 
tration of  said  estate,  to  wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property 
of  the  ward's  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward's  property  to  any  foreign 
jurisdiction. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the  ward's  es- 
tate. 

5.  Proceedings  for  removal,  suspension  or  discharge  of  the  guardian, 
or  final  determination  of  the  guardianship. 

Such  request  shall  state  the  post-office  address  of  such  relative,  or  his 
attorney,  and  thereafter  a  brief  notice  of  the  filing  of  any  of  such  pe- 
titions, applications,  or  accounts,  or  proceedings,  except  petitions  for 
sale  of  perishable  property,  or  other  personal  property  which  will  incur 
expense  or  loss  by  keeping,  shall  be  arklressed  to  such  relative,  or  his 
attorney,  at  his  stated  post-oflice  address,  and  deposited  in  the  United 
States  post-office   with   the   postage   thereon   prepaid,   within   two   days 
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after  the  filing  of  such  petition,  account,  application,  or  the  commence- 
ment of  such  proceeding;  or  personal  service  of  such  notices  may  be 
made  on  such  relative,  or  his  attorney,  within  said  two  days,  and  such 
personal  service  shall  be  equivalent  to  such  deposit  in  the  post-office, 
and  proof  of  mailing  or  of  personal  service  must  be  filed  with  the  clerk 
before  the  hearing  of  any  such  matter.  If,  upon  the  hearing  it  shall 
appear  to  the  satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or  judgment,  and 
such  judgment  shall  be  final  and  conclusive  upon  all  persona. 

Legislation  1 1761.     Added  by  State.  1909.  p.  262. 

ARTICLE  n. 
Onardlans  of  Insane  and  Incompetent  Persons. 

I  1768.  Oaardisni  of  insane  and  other  incompetent  persons* 

S  1764.  Appointment  of  guardian  by  court  after  hearing. 

I  1765.  Powers  and  duties  of  such  guardians. 

9  1766.  Proceeding  for  restoration  to  capacity. 

I  1767.  Definition  of  incompetent. 

Onardiaiui  of  Inaana  and  other  incompetent  persons. 

§  1763.  When  it  is  represented  to  the  superior  court,  or  a  judge  thereof, 
upon  verified  petition  of  any  relative  or  friend,  that  any  person  is  insane, 
or  from  any  cause  mentally  incompetent  to  manage  his  property,  such 
court  or  judge  must  cause  a  notice  to  be  given  to  the  supposed  insane 
or  incompetent  person  of  the  time  and  place  of  hearing  the  case,  not  less 
than  five  days  before  the  time  so  appointed,  and  such  person,  if  able  to 
attend,  must  be  produced  on  the  hearing,  provided  that  when  such  per- 
son is  a  patient  at  a  state  hospital  in  this  state,  the  certificate  of  the 
medical  superintendent  or  acting  medical  superintendent  of  such  state 
hospital,  to  the  effect  that  such  patient  is  unable  to  attend  on  the  hear- 
ing shall  be  prima  facie  evidence  of  such  fact. 

Legislation  §1763.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  fi  347 
(Guardian's  Act,  9  12),  which  read:  "Whenever  it  shall  be  represented  to  the 
probate  judge  upon  petition,  under  oath,  by  any  relative  or  friend  of  any  insane 
person,  or  of  any  person  who  by  reason  of  extreme  old  age,  or  other  cause,  is 
mentally  incumpetent  to  manage  his  property,  that  such  person  is  insane,  or 
mentally  incompetent  to  manage  his  property;  said  judge  shall  cause  a  notice 
to  be  given  to  the  supposed  insane  or  incompetent  person,  of  the  time  and  place 
of  hearing  the  case,  not  less  than  five  days  before  the  time  so  appointed;  and 
shall  also  cause  such  person,  if  able  to  attend,  to  be  produced  before  him  on  the 
hearing."  \Vhen  enacted  in  1872,  t  1763  read:  *'When  it  is  represented  to  the 
probpte  judge,  upon  verified  petition  of  any  relative  or  friend,  that  any  person  is 
insane,  or  from  any  cause  mentally  incompetent  to  manage  his  property,  the  judge 
must  cause  a  notice  to  be  given  to  the  supposed  insane  or  incompetent  person,  of 
the  time  and  place  of  hearing  the  case,  not  less  than  five  days  before  the  time  so 
appointed,  and  such  person,  if  able  to  attend,  must  be  produced  before  him  on  the 
henrrn?."  2.  Amended  by  Code  Amdts.  1880,  p.  67,  and  read  the  same  as  the 
amendment  of  1909,  except  that  it  did  not  have  the  proviso.  8.  Amendment  by 
Stats  1901,  p.  236;  uncunRtitutional :  See  note,  9  5,  ante.  4.  There  were  two 
ameni  ments  of  9  1763  in  1907,  both  approved  on  the  same  day  (March  23,  1907), 
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one  the  code  commissioner's  amendment  (identical  with  the  uneonstltntional  amend- 
ment of  1901),  and  reading  (Stats.  1907,  p.  943),  "When  it  ia  represented  to  the 
superior  court,  upon  verifiod  petition  of  any  relatiye  or  friend,  that  any  peraon 
resident  of  the  county  is  insane,  or  from  any  eauae  mentally  incompetent  to  manage 
his  property,  such  court  must  cause  a  notice  to  be  given  to  the  snppoaed  insane 
or  incompetent  person  of  the  time  and  place  of  hearing  the  oaae,  not  less  than  five 
days  before  the  time  so  appointed;  and  such  person,  if  able  to  attend,  muat  be 
produced  on  the  hearing";  the  code  commissioner  saying,  "Requirea  the  appoint- 
ment  of  a  guardian  of  an  insane  person  to  be  by  the  court,  instead  of  by  a  judge, 
and  that  such  person  shnll  be  a  resident  of  the  county.  At  the  aame  aeasion 
(1907:  996)  a  later  amendment  of  the  same  numbered  section  was  paased,  which 
while  it  incorporated  an  important  new  provision,  omitted  to  make  the  change  pro- 
Tided  in  the  section  as  suggested  by  the  commissioner  and  passed  first.  Theae  two 
aections  should  be  amalgamated  in  the  session  of  1909."  The  second  amendment 
of  1907  (Stats.  1907.  p.  996)  was  identical  with  the  amendment  of  1909.  5. 
Amended  by  Stats.  1909,  p.  829,  being  a  re-enactment  of  the  aection  as  printed  in 
Stats.  1907,  p.  996. 

Citations.  Cal.  57/681;  87/195;  120/142,  696,  697;  127/888;  184/683; 
140/387;    148/465;    158/492.   493. 

Right  of  peraon  charged  with  insanity  to  Jury  trial:  See  Pol.  Code,  8  2174. 

Onardlan  ad  litem  of  insana  or  Incompetent  person;  Ante,  I  ft  872,  878,  1732, 
1759:    post.    8  1769. 

Placing  lunatic  In  asylnm:  Civ.  Code,  ft  258. 

Znaano  person.     Homestead  of:   See  Stats.  1874,  p.  582. 

Sale  of  homestead  where  husband  or  wife  insane:  Oiy.  Code,  ft  ft  1269  et  seq. 

Appointment  of  guardian  by  court  after  hearing. 

§  1764.  If,  after  a  full  hearing  and  examinatiOB  upon  such  petition, 
it  appear  to  the  court  that  the  person  in  question  is  incapable  of  taking 
care  of  himself  and  managing  his  property,  such  eoart  must  appoint  a 
guardian  of  his  person  and  estate,  with  the  powers  and  duties  in  thia 
chapter  specified. 

Legislation  (|  1764.  1.  Enacted  March  11,  1872;  based  on  ProbaU  Act,  ft  848 
(Guardian's  Act,  8  13),  which  read:  "If  after  a  full  hearing  and  examination 
npon  such  petition,  it  shall  appear  to  the  probate  Judge  that  the  person  in  ques- 
tion is  incapable  of  taking  care  of  himself,  and  managing  his  property,  he  shall 
appoint  a  guardian  of  his  person  and  estate,  with  the  powers  and  duties  herein- 
after specified."  When  8  1764  was  enacted  in  1872,  it  read  aa  at  present,  except 
for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  67,  substitut- 
ing (1)  "appear"  for  "appears."  (2)  "court"  for  "probate  Judge,"  and  (8)  "aueh 
court"   for  "he"   after  "property."  , 

Citations.  Cal.  87/197;  120/142,  696,  607;  140/887;  143/465,  467;  158/ 
492,  493. 

Appointment  at  chambers:  Ante,  8  166.     Seal  naoasaary:  Ante,  ft  158,  subd.  a. 

Powers  and  duties  of  sucb  guardians. 

§1765.     Every  guardian  appointed,  as  provided  in  the  preceding  see- 


J, ,  conditions 

as  before  prescribed  with  respect  to  the  guardian  of  a  minor. 

Legislation  §1765.     Enacted   March   11,    1872;    based  on   Probata   Aet,  ft  840 
(Quardian's  Act,  ft  14),   (1)  omitting  "ao"  before  "appointed";   (3)   substitutins 
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(»)   "hM"  for  "ghall  haTe"  before  "the  care/*    (b)   "U"  for  "ahaU  be"  before 
"legally/'  and  (e)  "must"  for  "ahalV  before  "bond." 

ClUtioni.     Cal.  140/887. 

Bond  of  guardian:  Ante,  9  1754. 

Proceeding  for  restoration  to  capacity. 

§1766.  Any  person  who  has  been  declared  insane  or  incompetent,  or 
the  guardian,  or  any  relative  of  such  person  within  the  third  degree,  or 
any  friend,  may  apply,  by  petition,  to  the  superior  court  of  the  county 
in  which  he  was  declared  insane,  to  have  the  fact  of  his  restoration  to 
capacity  judicially  determined.  The  petition  must  be  verified,  and  must 
state  that  such  person  is  then  sane  or  competent.  Upon  receiving  the 
petition,  the  court  must- appoint  a  day  for  a  hearing  before  the  court, 
and,  if  the  petitioner  requests  it,  must  order  an  investigation  before  a 
jury,  which  must  be  summoned  and  impaneled  in  the  same  manner  as 
juries  in  civil  actions.  The  court  must  cause  notice  of  the  trial  to  be 
given  to  the  guardian  of  the  person  so  declared  insane  or  incompetent, 
if  there  is  a  guardian,  and  to  his  or  her  husband  or  wife,  if  there  is  one, 
and  to  his  or  her  father  or  mother,  if  living  in  the  county.  On  the  trial, 
the  guardian  or  relative  of  the  person  so  declared  insane  or  incompetent, 
and,  in  the  discretion  of  the  court,  any  other  person,  may  contest  the 
right  to  the  relief  demanded.  Witnesses  may  be  required  to  appear  and 
testify,  as  in  civil  cases,  and  may  be  called  and  examined  by  the  court 
on  its  own  motion.  If  it  is  found  that  the  person  is  of  sound  mind,  and 
capable  of  taking  care  of  himself  and  his  property,  his  restoration  to 
capacity  must  be  adjudged,  and  the  guardianship  of  such  person,  if  such 
person  is  not  a  minor,  must  cease. 

LeglilaUon  f  1766.  1.  Added  by  Code  Amdts.  1878-74.  p.  877,  and  then 
read:  "Any  person  who  has  been  declared  insane,  or  the  fuardian  or  any  rela- 
tiTo  of  such  person,  within  the  third  degree,  or  any  friend,  may  apply  by  petition 
to  the  probate  judge  of  the  county  in  which  he  was  declared  insane,  to  hare  the 
fact  of  his  restoration  to  capacity  judicially  determined.  The  petition  shall  be 
verifled,  and  shall  state  that  such  person  is  then  sane.  Upon  receiving  the  peti- 
tion, the  judge  must  appoint  a  day  for  the  hearing,  and,  if  the  petitioner  request 
it,  shall  order  an  investigation  before  a  jury,  which  shall  be  summoned  and 
impaneled  in  the  same  manner  as  juries  are  summoned  and  impaneled  in  other 
eases  in  the  probate  court.  The  judge  shall  cause  notice  of  the  trial  to  be 
given  to  the  guardian  of  the  petitioner,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her  father  or  mother,  if  living 
in  the  county.  On  the  trial,  the  guardian  or  relative  of  the  petitioner,  and,  in 
the  discretion  of  the  judge,  any  other  person,  may  oontest  the  right  of  the 
petitioner  to  the  relief  demanded.  Witnessea  may  be  required  to  appear  and 
testify,  as  in  other  cases,  and  may  be  called  and  examined  by  the  judge  of  his 
own  motion.  If  it  be  found  that  the  petitioner  be  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property,  his  restoration  to  capacity  shall  be 
adjudged,  and  the  guardianship  of  such  person,  if  such  person  be  not  a  minor, 
shall  cease."  2.  Amended  by  Code  Amdts.  1880,  p.  67,  to  read  as  at  present, 
except  that  it  had  (1)  "shall"  instead  of  "must"  in  all  instances,  (2)  "be" 
instead  of  "is"  in  all  instances,  (8)  "are  summoned  and  impaneled"  after  "juries," 
in  the  sentence  beginning  "Upon  receiving  the  petition,"  and  (4)  "guardian" 
instead  of  "guardianship."  8.  Amendment  by  Stats.  1001,  p.  236;  unconstitu- 
tional: See  note,  I  6,  ante.     4.  Amended  by  State.  1007,  p.  044;  the  oode  eom- 


§  1767  CODE  OP   CIVIL   PROCEDURE.  730 

miaiioner  taylng,  "The  word  'guardian'  ia  changed  to  'guardianship/  in  the  last 
sentence,  to  correct  a  clerical  error." 

Citations.  Oal.  68/282;  87/195.  197;  99/222;  120/142.  148;  187/681;  140/ 
837;    143/467;    153/492.    493.    494. 

Habeas  eorpns.  Right  to,  whert  one  detained  aa  insaiM:  See  Pol.  Ooda, 
f  2188. 

Definition  of  incompetent. 

§  1767.  The  phrase  "incompetent,"  "mentally  incompetent,"  and  "inca- 
pable," as  used  in  this  chapter,  shall  be  construed  to  mean  any  person 
who,  though  not  insane,  is,  by  reason  of  old  age,  disease,  weakness  of 
mind,  or  from  any  other  cause,  unable,  unassisted,  to  properly  manage 
and  take  care  of  himself  or  his  property,  and  by  reason  thereof  would 
be  likely  to  be  deceived  or  imposed  upon  by  artful  or  designing  persona. 

LeglsUtlon  §  1767.     Added  by  Stats.  1891,  p.  68. 
CiUUons.     Cat  180/854;  140/837,  888. 


ARTICLE  III. 

Powers  and  Duties  of  Gaardiani. 

S  1768.  Ouardlan  to  pay  debts  of  ward  out  of  ward's  estate. 

}  1768.  Same. 

9  1769.  Guardian  to  recover  debts  due  his  ward  and  represent  him. 

8  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real  estate. 

9  1771.  Maintenance,  support,  and  education  of  ward,  how  enforced. 
3  1772.  Guardians,  powers  of,  in  partition. 

3  1778.     Guardian  to  return  inventory  of  estate  of  ward.     Appraisers  to  ba  appointed. 

Like  proceedings  when  other  properfy  acquired. 
3  1774.     Settlements  of  accounts  of  guardians. 
fi  1775.     Allowance  of  accounts  of  joint  guardians. 
3  1776.     Expenses  and  compensation  of  guardians. 

Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

§  1768.  Every  guardian  appointed  under  the  provisions  of  this  chap- 
ter, whether  for  a  minor  ox  any  other  person,  must  pay  all  just  debts 
due  from  the  ward,  out  of  his  personal  estate,  and  the  income  of  his  real 
estate,  if  sufficient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same  in  the  manner 
provided  in  article  four  of  this  chapter. 

Legislation  0  1768.  1.  Enacted  March  11,  1872  (based  on  Probate  Act,  {  850; 
Guardian's  Act,  f  15).  (1)  substituting  (a)  "chapter"  for  "act,"  and  (b)  "must" 
for  "shall,"  (2)  omitting  "and"  after  "sufficient,"  and  (3)  substituting  "in  thia 
title  for  the  sale  of  real  estate  of  decedents"  for  "by  law,"  at  the  end  of  the 
section.  2.  Amendment  by  Stats.  1901,  p.  236;  unconstitutional:  See  note,  %  6, 
ante.  8.  Amended  by  Stats.  1907,  p.  944  (code  commissioner's  amendment,  being 
identical  with  the  unconstitutional  amendment  of  1901),  substituting  "article  four 
of  this  chapter"  for  "this  title  for  the  sale  of  real  estate  of  decedenta,"  at  the  end 
of  the  section;  the  code  commissioner  saying,  "Article  four  makes  full  provision 
for  the  sale  of  property  by  guardians,  and  contains  many  provisions  entirely  incon- 
sistent with  those  provided  for  the  sale  of  property  of  decedents.  The  former 
reference  in  the  section  was,  therefore,  erroneous,  and  might  be  productive  of 
serious  results.     On  the  same  day  that  the  act  making  thia  amendment  was  ap- 
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proyed,  March  28,  1878  [1907],  another  act  was  signed  amending  the  same  section 
and  incorporating  hack  into  it  (1907:   981)  the  very  provisions  struck  out  of  it  in 
the    act   suggested   hy    the    commissioner    (1907:  944)."     See   post.    Legislation 
i  1768,  for  the  other  amendment  of  1907,  referred  to  by  the  code  commissioner. 
Order  of  lale  of  property:  Post,  89  1770,  1777  et'  seq. 

Same. 

§  1768.  Every  guardian  appointed  under  the  proylsienB  of  this  chap- 
ter, whether  for  a  minor  or  any  other  person,  must  pay  all  debts  due 
from  the  ward  out  of  his  personal  estate  and  the  income  of  his  real 
estate  if  sufficient,  if  not,  then  out  of  his  real  estate  upon  obtaining  an 
order  for  the  sale  or  mortgage  thereof,  and  dispose  of  the  same  in  the 
manner  provided  in  this  title  for  the  sale  of  real  estates  of  decedents. 

Legislation  1 1768.  Amendment  of  Stats.  1907.  p.  981.  See  ante.  Legislation 
1 1768. 

Qiiardian  to  recover  debts  due  his  ward  and  represent  him. 

§  1769.  Every  guardian  must  settle  all  accounts  of  the  ward,  and 
demand,  sue  for,  and  receive  all  debts  due  to  him,  or  may,  with  the  appro- 
bation of  the  court,  compound  for  the  same  and  give  discharges  to  the 
debtor,  on  receiving  a  fair  and  just  dividend  of  Lis  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal  suits  and 
proceedings,  unless  another  person  be  appointed  for  that  purpose. 

Loglslatlon  11769.  1.  Enacted  March  11,  1872;  hased  on  Prohate  Act,  |  851 
(Guardian's  Aet,  1 16),  which  read:  "Every  such  guardian  shall  also  settle  all 
accounts  of  the  ward,  and  demand,  sue  for,  and  receive  all  dehts  due  to  him,  or 
may,  with  the  approbation  of  the  probate  Judge,  compound  for  the  same,  and 
give  a  discharge  to  the  debtor,  on  receiving  a  fair  and  just  dividend  of  his  estate 
and  effects;  and  he  shall  appear  for  and  represent  his  ward,  in  all  legal  suits  and 
proceedings,  unless  where  another  person  is  appointed  for  that  purpose  as  guar- 
dian, or  next  friend."  When  i  1769  was  enacted  in  1872,  it  read  as  at  present, 
except  for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1680,  p.  68, 
(1)  substituting  (a)  "court"  for  "probate  judge,"  (b)  "is"  for  "be"  before 
"appointed,"  and  (c)  "debtor"  for  "debtors";  (2)  omitting  "as  guardian  or  next 
friend"  at  end  of  section. 

CiUtions.     Cal.    117/644;    134/248. 

Onardian  ad  Utem:  Ante,   SS  872,  878,  1722,  1759. 

Onardian  to  manage  his  estate,  maintain  ward,  and  sell  real  estate. 

§  1770.  Every  guardian  must  manage  the  estate  of  his  ward  frugally 
and  without  waste,  and  apply  the  income  and  profits  thereof,  as  far  as 
may  be  necessary,  for  the  comfortable  and  suitable  maintenance  and  sup- 
port of  the  ward  and  his  family,  if  there  be  any;  and  if  such  income  and 
profits  be  insufficient  for  that  purpose,  the  guardian  may  sell  or  mortgage 
the  real  estate,  upon  obtaining  an  order  of  the  court  therefor,  as  pro- 
vided, and  must  apply  the  proceeds  of  such  sale  or  mortgage,  as  far  as 
may  be  necessary,  for  the  maintenance  and  support  of  the  ward  and  his 
family,  if  there  be  any. 

Legislation  f  1770.  1.  Enacted  March  11,  1872  (based  on  Probsts  Act,  I  852; 
Guardian's  Act,  §  17),  (1)  substituting  "must"  for  "shall"  in  both  instances,  (2) 
Inserting  "of  the  court"   after  "order,"  and   (8)   omitting  "by  law"   after  "pro- 
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Tided."     2.  Amended  by  SUti.  1901,  p.  86,  inserting  "or  mortgage"  after  "mIT* 
and  after  "aale." 

CNltationB.     Oal.    117/644;    184/116. 

Sale  of  property  and  disposition  of  proceeds:  Post,   1 1  1777  et  seq. 

Maintenance,  support^  and  education  of  ward,  how  enforced. 

§  1771.  When  a  guardian  has  advanced,  for  the  necessary  mainte- 
nance, support,  or  education  of  hia  ward,  an  amount  not  disproportionate 
to  the  value  of  his  estate  or  his  condition  of  life,  and  the  same  is  made 
to  appear  to  the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the  guardian  must  be  allowed  credit  therefor  in  his  settlements.  When- 
ever a  guardian  fails,  neglects,  or  refuses  to  furnish  suitable  and  neces- 
sary maintenance,  support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process.  Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  such  suitable  and  neces- 
sary maintenance,  support,  or  education,  and  it  is  shown  to  have  been 
done  after  refusal  or  neglect  of  the  guardian  to  supply  the  same,  the 
court  may  direct  the  guardian  to  pay  therefor  out  of  the  estate,  and 
enforce  such  payment  by  due  process. 

LeglslaUon  §1771.     Enacted  March  11,  1872. 

Onardians,  powers  of,  In  partition. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  partition  of  the  real 
or  personal  estate  of  the  ward,  wherever  such  assent  may  be  given  by 
any  person;  provided,  that  such  assent  can  only  be  given  after  the  court 
having  jurisdiction  over  said  estate  shall  grant  an  order  conferring  such 
authority,  which  order  shall  only  be  made  after  a  hearing  in  open  court 
upon  the  petition  of  the  guardian  after  notice  of  at  least  ten  days,  mailed 
by  the  clerk  of  the  court  to  all  the  known  relatives  of  the  ward  residing 
in  the  county  where  the  proceedings  are  pending.  The  guardian  may 
also  consent  to  a  partition  of  the  real  or  personal  estate  of  his  ward  with- 
out action,  and  agree  upon  the  share  to  be  set  off  to  such  ward,  and  may 
execute  a  release  in  behalf  of  his  ward  to  the  owners  of  the  shares,  of 
the  parts  to  which  they  may  be  respectively  entitled,  upon  obtaining 
from  said  court  having  jurisdiction  over  said  estate,  authority  to  so  con- 
sent after  a  hearing  in  open  court  upon  the  petition  of  the  guardian  after 
notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the 
known  relatives  of  the  ward  residing  in  the  county  where  the  proceedings 
are  pending. 

Legislation  f  1772.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot,  |  858 
(Guardian's  Act,  |  18),  which  read:  "The  guardian  may  join  in  and  assent  to  a 
partition  of  the  real  estate  of  the  ward,  in  the  cases  and  in  the  manner  provided 
by  law."  When  enacted  in  1872,  f  1772  read:  "The  guardian  may  join  in  and 
assent  to  a  partition  of  the  real  estate  of  the  ward,  whereyer  such  assent  may  be 
given  by  any  person."     2.  Amended  by  Stats.  1899,  p.  285. 

Assent  to  partition:  Ante,   (  795. 

Appearance  by  guardian:  Ante,  fiS  872,  1722. 
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Chiardian  to  return  inventory  of  estate  of  ward.  Appraiser!  to  be  ap- 
pointed. Like  proceedings  when  other  property  acquired. 
§1773.  Every  guardian  must  return  to  the  court  a  verified  inventory 
of  the  estate  of  his  ward  within  three  months  after  his  appointment. 
He  must  annually  thereafter,  and  at  such  other  times  as  directed  by  the 
court,  render  a  verified  account  of  the  estate  of  his  ward.  All  the  estate 
of  the  ward  described  in  the  first  inventory  must  be  appraised  by  ap- 
praisers appointed,  sworn,  and  acting  in  the  manner  provided  for  regu- 
lating the  settlement  of  the  estates  of  decedents.  Such  inventory,  with 
the  appraisement  of  the  property  therein  described,  must  be  recorded  by 
the  clerk  of  the  court  in  a  proper  book  kept  in  his  office  for  that  purpose 
Whenever  any  other  property  of  the  estate  of  any  ward  is  discovered,  not 
included  in  the  inventory  of  the  estate  already  returned,  and  whenever 
any  other  property  has  been  succeeded  to,  or  acquired  by  any  ward,  or 
for  his  benefit,  the  like  proceedings  must  be  had  for  the  return  and 
appraisement  thereof  as  are  herein  provided  in  relation  to  the  first  inven- 
tory and  return. 

Legislation  §  1773.  1.  Enacted  Msreh  11,  1872;  based  en  Probate  A«t,  |  ft54 
(Guardian's  Act,  S  10)»  as  amended  by  Stats.  1869-70,  p.  791,  which  read: 
"Every  suerdian  (testamentary  or  otherwise)  shall  return  to  the  probate  court 
an  inrentory  of  the  estate  of  his  ward  within  three  months  after  his  appoint- 
ment, and  annually  thereafter ;  provided,  that  when  the  Talne  of  the  estate  exceeds 
the  sum  of  one  hundred  thousand  dollars,  semi-annual  returns  shall  be  made  to 
said  probate  court.  It  shall  be  the  duty  of  the  probate  court,  upon  application 
made  for  that  purpose  by  any  person  interested  in  the  estate  of  any  ward,  or 
by  any  person  of  kin  or  related  to  any  ward,  to  compel  any  fuardian  (testa- 
mentary or  otherwise),  to  render  an  account  to  said  probate  eoort  of  the  estate 
of  his  or  her  ward.  The  inrentories  and  accounts  so  to  be  returned  or  rendered 
shall  be  sworn  to  by  the  guardian  and  all  of  the  ^ardians,  whenever  there  shall 
be  more  than  one  guardian  of  any  ward.  All  the  estate  of  the  ward  described 
in  the  first  inventory  shall  be  appraised  by  appraisers,  who  shall  be  appointed, 
and  shall  proceed  in  the  manner  provided  by  law  for  regulating  the  settlement 
of  the  estate  of  deceased  persons;  and  when  so  appraised,  said  inventory,  with 
the  appraisement  of  the  property  therein  described,  shall  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  book  kept  in  his  oflSce  for  that  purpose.  When- 
ever, and  as  often  as  any  other  property  of  the  estate  of  any  ward  may  be 
discovered,  not  included  in  the  inventory  of  the  estate  already  returned,  and  when- 
ever and  as  often  as  any  other  property  may  descend  to  or  be  acquired  by  or  for 
the  benefit  of  any  ward,  the  like  proceedings  shall  be  had  for  the  return  and 
appraisement  thereof  that  are  herein  provided  in  relation  to  the  first  inventory 
and  return."  When  enacted  in  1872,  S  1773  read:  "Every  guardian  must  return 
to  the  probate  court  an  inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When  the  value  of  the  estate  ex- 
ceeds the  sum  of  one  hundred  thousand  dollars,  semi-annual  returns  must  be 
made  to  the  probate  court.  The  probate  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to  render  an  account  to  the 
probate  court  of  the  estate  of  his  ward.  The  inventories  and  accounts  so  to  be 
returned  or  rendered  must  be  sworn  to  by  the  guardian.  All  the  estate  of  the 
ward  described  in  the  first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating  the  settlement  of  the 
estate   of  decedents.     8ueh   inventory,   with   the   appraisement   of   the   property 
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therein  described,  must  be  recorded  by  the  clerk  of  the  probate  eourt  in  a  proper 
book,  kept  in  his  office  for  that  purpose.  Whenever  anj  other  property  of  the 
estate  of  any  ward  is  discovered,  not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property  has  been  succeeded  to  or  acquired  by 
any  ward,  or  for  his  benefit,  the  like  proceedings  must  be  had  for  the  return  and 
appraisement  thereof  that  are  herein  provided  in  relation  to  the  first  inventory 
and  return."  2.  Amended  by  Code  Amdts.  1880,  p.  68,  (1)  omitting  "probate" 
before  "court"  in  all  instances,  and  (2)  substituting  "estates"  for  "estate"  before 
"of  decedents"  in  the  sentence  beginning  "All  the  estate."  8.  Amendment  by 
Stats.  1901,  p.  237;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended  by  Stats. 
1907,  p.  944;  the  code  commissioner  saying,  "The  requirement  that  a  guardian 
return  an  annual  inventory  of  real  estate  is  omitted,  and  instead  he  is  required 
to  render  accounts  annually  and  at  such  times  as  the  court  may  direct." 

Citations.     Cal.    109/258,    254. 

Where  Joint  guardians:  Post,  fi  1775. 

Appraisers.     Generally:  Ante,    $  1444. 

Acconnt  may  be  received  at  chambers:  Ante,  I  166. 

Settlements  of  accounts  of  guardians. 

§  1774.  The  guardian  must  upon  the  expiration  of  a  year  from  the 
time  of  his  appointment  and  as  often  thereafter  as  he  may  be  required, 
present  his  account  to  the  court  for  settlement  and  allowance,  provided 
that  no  final  account  of  the  guardian  of  any  insane  person,  who  is  or 
has  been  during  such  guardianship  confined  in  a  state  hospital  in  this 
state,  shall  be  settled  or  allowed  unless  notice  of  the  settlement  of  said 
account  shall  have  been  first  given  to  the  secretary  of  the  state  com- 
mission in  lunacy. 

Leglilation  1 1774.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  fi  870 
(Guardian's  Act,  §  35).  The  enactment  of  1872  differed  from  the  amend- 
ment of  1909,  in  that  it  had  "probate"  before  "court"  (omitted  in  1880),  and  did 
not  have  the  proviso  (added  in  1905).  2.  Amended  by  Code  Amdta.  1880, 
p.  68.  omitting  "probate"  before  "oourt."  8.  Repeal  by  Stats.  1901,  p.  287;  un- 
constitutional: See  note,  fi  5,  ante.  4.  Amended  by  Stats.  1905,  p.  228,  adding 
the  proviso,  which  did  not  have  the  words  "the  guardian  of  before  "any  insane 
person,"  and  had  the  word  "his"  instead  of  "such"  before  "guardianship.**  6. 
Amended  by  Stats.  1907,  p.  832,  and  then  read  as  when  re-enacted  in  1909.  6. 
Repealed  by  Stats.  1907,  p.  945;  the  code  commissioner  saying,  "An  amendment 
to  this  section  had  been  approved  March  16,  1907  (1907:  832).  An  act  sug- 
gested by  the  commissioner  containing  a  large  number  of  amendments  to  other 
sections  of  the  code,  and  containing  one  provision  which  repealed  this  section, 
for  the  reason  that  its  substance  was  now  in  fi  1778,  was  passed  later  in  the  aame 
session,  and  approved  March  23,  1907  (1907:  944  [945]),  and  as  the  last  ex- 
pression of  the  intent  of  the  legislature  the  section  now  stands  repealed."  7.  Be- 
enacted  by  Stats.  1909,  p.  818,  being  identical  with  the  amendment  of  1007. 

Citations.     Cal.  57/191;   109/254;   121/472;  183/448,  449;   146/76. 

Allowance  of  accounts  of  Joint  guardians. 

§  1775.  When  an  account  is  rendered  by  two  or  more  joint  guardians, 
the  court  may,  in  its  discretion,  allow  the  same  upon  the  oath  of  any  of 
them. 

Legislation  81775.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  fi  884 
(Guardian's  Act,  S  49).  When  §  1775  was  enacted  in  1872,  it  read  as  at  pres- 
ent, except  for  the  amendment  of  1880.  2.  Amended  by  Code  Amdts.  1880,  p.  68* 
substituting  "court"  for  "probate  judge." 
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Expanses  and  compensation  of  guardians. 

§  1776.  Every  guardian  must  be  allowed  the  amount  of  his  reasonable 
expenses  incurred  in  the  execution  of  his  trust,  and  he  must  also  have 
such  compensation  for  his  services  as  the  court  in  which  his  accounts  are 
settled  deems  just  and  reasonable.  He  must  also  be  allowed  all  reason- 
able and  proper  disbursements,  made  after  the  legal  termination  of  the 
guardianship,  but  while  that  relation,  by  consent  or  acquiescence  of  the 
parties,  still  subsists  in  fact,  and  before  the  discharge  of  the  guardian  by 
the  court,  and  which  were  made  by  the  consent,  express  or  implied,  of 
the  ward,  and  for  his  benefit  or  the  benefit  of  his  estate. 

Legislation  S  1776.  1.  Enacted  March  11.  1872  (based  on  Probate  Act,  |  832: 
.Guardian's  Act,  S  47),  substituting  (1)  "must"  for  "shall"  in  both  instances. 
and  (2)  "deems"  for  "shall  deem  to  be";  the  section  then  containing  only  the 
first  sentence.  2.  Amendment  by  Stats.  1901,  p.  237;  unconstitutional:  See  note. 
f  5,  ante.  8.  Amended  by  Stats.  1907,  p.  945,  adding  the  last  sentence;  the  code 
commissioner  saying,  "The  amendment  consists  of  the  last  sentence,  and  is  in- 
tended to  establish  the  rule  set  out  in  the  dissenting  opinion  in  Estate  of  Kincaid, 
120  Cal.  203.  The  authorities  cited  in  that  opinion  show  that  such  has  alwa>s 
been  the  rule  of  courts  of  equity,  and  that  it  is  a  just  and  practicable  rule,  which 
ought  to  be  adopted." 

Citations.     Cal.   78/641. 

Expenses  incurred.    Advances  made:  Ante,  1 1771. 

ARTICLE  IV. 

Bala  of  Property  and  Disposition  of  the  Proceadsi 

I  1777.  Guardian  may  sell  or  mortgage  estate  of  minor. 

S  1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

9  1779.  Application  of  proceeds  of  sales. 

S  1780.  Investment  of  proceeds  of  sales. 

8  1781.  Ord^r  for  sale,  how  obtained. 

S  1782.     Notice  to  next  of  kin,  how  given. 

9  1783.     Copy  of  order  to  be  served,  published,  or  consent  filed. 
9  1784.     Hearing  of  application. 

9  1785.     Who  may  be  examined  on  such  hearing. 

9  1786.     Costs  to  be  awarded,  to  whom. 

9  1787.     Order  of  sale,  to  specify  what. 

9  1788.     Bond  before  selling. 

9  1789.     All  proceedings  for  sales  of  property  by  guardians  to  conform  to  chapter 

seven  of  this  title. 
9  1789a.  Proceedings  for  completion  of  sales  by  guardians. 
9  1790.     Limit  of  order  of  sale. 
9  1791.     Conditions  of  sales  of  real  estate  of  minor  heirs.     Bond  and  mortgage  to  be 

given  for  deferred  payments. 
9  1792.     Court  may  order  the  investment  of  money  of  the  ward. 

Gaardlan  may  sell  or  mortgage  estate  of  minor. 

§1777.     When  the  income  of  an  estate  under  guardianship  is  insuffi 
cient  to  maintain  the  ward  and  his  family,  or  to  maintain  and  educate 
the  ward  when  a  minor,  his  guardian  may  sell  his  real  or  personal  estate, 
or  mortgage  the  real  estate  for  that  purpose,  upon  obtaining  an  order 
therefor. 
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Zi0glsUtton  tlTTT.  1.  Enaeted  March  11,  187S;  baied  on  ProbaU  Act.  I  855 
(Guardian*!  Act,  |  20),  ai  amended  hj  SiaU.  1861,  p.  805,  which  read:  "When 
Uie  income  of  the  eetate  of  any  person  under  guardianehip  shall  not  be  sufficient 
to  maintain  the  ward  and  his  family,  or  to  educate  the  ward  when  a  minor,  his 
fuardian  may  sell  his  real,  or  personal,  estate  for  that  purpose,  upon  obtaining 
an  order  therefor,  and  proceeding  therein  as  provided  in  this  act."  When  |  1777 
was  enacted  in  1872,  it  read  as  at  present,  except  for  the  amendment  of  1901. 
2.  Amended  by  Stats.  1001,  p.  84,  inserting  "or  mortgage  the  real  estate"  after 
"personal  estate." 

Citations.     Cal.  88/350,  856,  857;   120/424,  428;   184/116.     App.  1/76. 

Power  of  ffuardlan  to  seU  property:  Ante,  i  1768. 

Sale  of  real  estate  to  be  made  upon  order  of  court. 

§1778.  When  it  appears  to  the  satisfaction  of  the  conrt,  upon  the 
petition  of  the  guardian,  that  for  the  benefit  of  his  ward  his  real  estate, 
or  some  part  thereof,  should  be  sold,  and  the  proceeds  thereof  put  out  at 
interest,  or  invested  in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  guardian  may  sell  the 
same  for  such  purpose,  upon  obtaining  an  order  therefor. 

Legislation  91778.  Enacted  March  11,  1872;  based  on  Probate  Act,  1856 
(Gaardian's  Act.  9  21),  as  amended  by  Stats.  1861,  p.  605.  When  {1781  was 
enacted  in  1872.  (1)  "appears"  was  substituted  for  "shall  appear";  (2)  "it 
would  be"  was  omitted  before  "for  the  benefit";  (8)  "that"  was  omitted  after 
"ward"  in  the  first  instance;  (4)  "and  the  proceeds  thereof"  was  substituted  for 
"in  order  that  the  proceeds  thereof  may  be";  (5)  "the"  was  substituted  for 
"said"  before  "ward"  in  the  second  instance;  and  (6)  ai  M&d  of  taction,  "aMl 
proceeding  tlierein  as  provided  in  this  act"  was  omitted. 

Cltotlons.     Cal.  83/356,  857;  120/428. 

Order  for  sale  of  property:  Ante,  ft  1768. 

Appllcatton  of  proceeds  of  sales. 

§  1779.  If  the  estate  is  sold  for  the  purposes  mentioned  in  this  artiele, 
the  guardian  must  apply  the  proceeds  of  tne  sale  to  such  purposes,  as  far 
ai  necessary,  and  put  out  the  residue,  if  any,  on  interest,  or  invest  it  in 
the  best  manner  in  his  power,  until  the  capital  is  wanted  for  the  mainte* 
nance  of  the  ward  and  his  family,  or  the  education  of  his  children,  or  for 
the  education  of  the  ward  when  a  minor,  in  which  casei  the  capital  may 
be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as 
if  it  had  been  personal  estate  of  the  ward. 

Legislation  81779.  Enacted  March  11,  1872;  based  on  Probate  Act,  1857 
(Guardian's  Act,  122).  When  |  1779  was  enacted  in  1872,  (1)  "parposea** 
was  substituted  for  "purpose"  in  both  instances;  (2)  "this  article"  was  sub- 
stituted for  "the  twentieth  section  of  this  act";  (8)  "must"  was  substituted  for 
"shall"  after  "guardian";  (4)  "as"  was  substituted  for  "so"  before  "far";  (6) 
"shall"  was  omitted  before  "put  out";  (6)  "is"  was  substituted  for  "shall  ba" 
after  "capital." 

Investment  of  proceeds  of  sales. 

§  1780.  If  the  estate  is  sold  for  the  purpose  of  putting  out  or  Investing 
the  proceeds,  the  guardian  must  make  the  investment  according  to  his 
best  judgment,  or  in  pursuance  of  any  order  that  may  be  made  by  the 
court. 
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LegliUtlon  9  1780.  l.  Enacted  March  11.  1872;  based  on  ProbaU  Aot,  |  858 
(Guardian'!  Act,  §28).  When  5  1780  was  enacted  in  1872.  (1)  "as  provided 
in  thia  act*'  was  omitted  after  "proceeds,"  and  (2)  "must"  was  substituted  for 
"shall/*  2.  Amended  bj  Code  Amdts.  1880.  p.  68,  omitting  "probate"  before 
"court." 

Order  for  sale,  how  obtained. 

§  1781.  To  obtain  an  order  for  such  sale,  the  guardian  must  present 
to  the  court  in  which  he  was  appointed  guardian  a  verified  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward,  and  the  facts 
and  circumstances  on  which  the  petition  is  founded,  tending  to  show  the 
necessity  or  expediency  of  a  sale. 

LegUlatlon  9  1781.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  S  859 
(Guardian's  Act.  8  24).  "When  81781  was  enacted  in  1872,  (1)  "must"  was 
substituted  for  "shall,"  and  (2)  "which  petition  shall  be  yerifled  by  the  oath  of 
the  petitioner"  was  omitted  at  the  end  of  the  section.  2.  Amended  hj  Code 
Amdts.  1880,  p.  69,  (1)  substituting  "court"  for  "probate  court  of  the  county," 
and  (2)  inserting  "Teriflcd"  before  "petition  therefor." 

CiUtioni.     Cal.  83/346,    850,    355,     856.    857;     120/424.     App.  1/77. 

Notice  to  next  of  Un,  how  given. 

§  1782.  If  it  appear  to  the  court,  or  a  judge  thereof,  from  the  petition, 
that  it  is  necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and  personal 
estate  should  be  sold,  the  court  must  thereupon  make  an  order  directing 
the  next  of  kin  of  the  ward,  and  all  persons  interested  in  the  estate,  to 
appear  before  the  court,  at  a  time  and  place  therein  specified,  not  less 
than  four  nor  more  than  eight  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale  of  such 
estate.  If  it  appear  that  it  is  necessary,  or  would  be  beneficial  to  the 
ward,  to  sell  the  personal  estate,  or  some  part  of  it,  the  court  must  order 
the  sale  to  be  made. 

Legislation  9  1782.  1.  Enacted  March  11,  1872  (based  on  Probate  Act,  8  360; 
Guardian's  Act.  8  25,  as  amended  by  Stats.  1861,  p.  605),  (1)  in  first  sentence, 
changing  (a)  "shall  appear."  to  "appears,"  (b)  "such"  to  "the"  before  "petition" 
and  before  "real  estate,"  (c)  "shall"  to  "must"  before  "thereupon."  and  (d) 
"such"  to  "the"  before  "court**;  (2)  the  final  sentence  reading.  "If  it  appear  that 
it  is  necessary,  or  would  be  beneficial  to  the  ward,  to  sell  the  personal  estate,  or 
some  part  of  it.  the  same  proceedings  shall  be  thereupon  had  in  reference  to  notice 
of  the  application,  and  to  ordering  a  sale,  and  making  such  sales,  as  are  provided 
in  relation  to  sales  of  personal  estate  by  executors,  or  administratora."  2. 
Amended  by  Code  Amdts.  1880,  p.  69. 

OiteUons.     Oal.  97/868.  • 

Copy  of  order  to  be  senred,  published,  or  consent  filed. 

§  1783.  A  copy  of  the  order  must  be  personally  served  on  the  next  of 
kin  of  the  ward,  and  on  all  persons  interested  in  the  estate,  at  least  four- 
teen days  before  the  hearing  of  the  petition,  or  must  be  published  at 
least  once  a  week  for  three  successive  weeks  in  a  newspaper  printed  in 
the  county,  or  if  there  be  none  printed  in  the  county,  then  in  such  newi- 
paper  as  may  be  specified  by  the  court  in  the  order.  If  written  consent 
Gode  dr.  Prop.— 47 
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to  making  the  order  of  sale  is  subscribed  bj  all  persons  interested  therein, 
and  the  next  of  kin,  notice  need  not  be  served  or  published. 

Legislation  S 1783.  1.  Enacted  March  1872;  based  on  Probate  Aet,  §861 
(Guardian's  Act,  8  26),  as  amended  bj  Stata.  1861,  p.  606,  which  read:  **A 
eop7  of  the  order  shall  be  personally  served  on  the  next  of  kin  of  such  ward, 
and  on  all  persons  interested  in  the  estate,  at  least  fourteen  days  before  the 
hearing  of  the  petition,  or  shall  be  published  at  least  three  successive  weeks,  in 
some  newspaper  printed  in  the  county,  to  be  designated  by  the  court,  or  judge; 
or  if  there  be  none  printed  in  the  county,  then  in  such  newspaper  as  may  be 
specified  by  the  court,  or  judge,  in  such  order.'*  When  (  1788  was  enacted  in 
1872,  it  read  as  at  present,  except  for  the  changes  made  in  1880.  2.  Amended  by 
Code  Amdts.  1880,  p.  69,  (1)  inserting  "once  a  week  for"  befor*  "thrM  suc- 
cessive," and  (2)  omitting  "or  judge"  before  "in  the  order." 

Oltattons.     Cal.   97/363;    120/425. 

Notice:  Compare  ante,  6  1589. 

Hearing  of  application. 

§1784.  The  court,  at  the  time  and  place  appointed  in  the  order,  or 
such  other  time  to  which  the  hearing  is  postponed,  upon  proof  of  the 
service  or  publication  of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  application. 

Legislation  g  1784.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet,  |  862 
(Guardian's  Act,  |  27),  a«  amended  by  Stats.  1861,  p.  606,  which  read:  "The 
probate  court,  at  the  time  and  place  appointed  in  such  order,  or  such  other  time 
as  the  hearing  shall  be  adjourned  to,  upon  proof  of  the  due  service,  or  publica- 
tion, of  the  order,  shall  hear  and  examine  the  proofs  and  allegations  of  the  peti- 
tioner, and  of  the  next  of  kin,  and  all  other  persons  interested  in  the  estate  who 
shall  think  proper  to  oppose  the  application."  When  S  1784  was  enacted  in 
1872,  it  read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended  by 
Ck>de  AmdU.  1880,  p.  69,  omitting  "probate"  before  "court." 

CiUtlons.     Gal.  97/868. 

Compare  ante,  |  1540. 

Who  may  be  examined  on  such  hearing. 

§1785.  On  the  hearing,  the  guardian  may  be  examined  on  oath,  and 
witnesses  may  be  producea  and  examined  by  either  party,  and  process  to 
compel  their  attendance,  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases  provided  for  in 
this  title. 

Legislation  §  178S.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet.  |  263 
(Guardian's  Act,  S  28),  as  amended  by  Stats.  1861,  p.  606.  When  9  1785  was 
enacted  in  1872,  (1)  "such"  was  changed  to  "the"  before  •'hearing."  and  (2) 
"provided  in  this  title"  was  inserted  St  the  end  of  the  section.  2.  Amended  by 
Oode  Amdts.  1880,  p.  69,  substituting  "court"  for  "probate  court  or  judge." 

Compelling  attendance  and  testimony'  of  witnesses:  Ante.  9  1305;  post,  89  1985 
•t  eeq. 

Costs  to  be  awarded,  to  whom. 

§  1786.  If  any  person  appears  and  objects  to  the  granting  of  any  order 
prayed  for  under  the  provisions  of  this  article,  and  it  appears  to  tLe 
court  that  either  the  petition  or  the  objection  thereto  is  sustained,  tLe 
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court  may,  in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

LegislAtion  •  1786.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  864 
(Gaardian'a  Act,  I  29),  which  read:  "If  any  person  shall  appear  and  object  to 
the  panting  of  anj  order  prayed  for  under  the  proyisions  of  this  act,  and  it 
shall  appear  to  the  court  that  either  the  petition  or  the  objection  thereto  is 
unreasonable,  said  court  may,  in  its  discretion,  award  costs  to  the  party  pre- 
▼ailing,  and  enforce  the  payment  thereof." 

Order  of  sale,  to  specify  wbat. 

§1787.  If,  after  a  full  examination,  it  appears  necessary,  or  for  the 
benefit  of  the  ward,  that  his  real  estate,  or  some  part  thereof  should  be 
sold,  the  court  may  grant  an  order  therefor,  specifying  therein  the  causes 
or  reasons  why  the  sale  is  necessary  or  beneficial,  and  may,  if  the  same 
has  been  prayed  for  in  the  petition,  order  such  sale  to  be  made  either  at 
public  or  private  sale. 

Iiegislation  f  1787.  Enacted  March  11,  1872;  based  on  Probate  Act,  9  865 
(Ouardian's  Act,  8  30),  as  amended  by  Stats.  1861,  p.  606,  which  read:  "If, 
after  a  full  examination,  it  shall  appear  to  the  court  either  that  it  is  necessary, 
or  would  be  for  the  benefit  of  the  ward,  that  his  real  estate,  or  some  part  of  it, 
should  be  sold,  such  court  may  grant  an  order  therefor,  specifying  therein  for 
which  of  the  causes,  or  reasons,  mentioned  in  sections  twenty  and  twenty-one  of 
said  act,  said  sale  is  necessary,  or  proper,  and  said  court  may,  if  the  same  has 
been  prayed  for  in  the  petition,  order  such  sale  to  be  made  at  either  public,  or 
priTate,  sale,  upon  like  proceedings  and  in  the  same  manner  as  provided  by  law 
tn  case  of  a  sale  of  real  estate  by  an  executor,  or  administrator,  and  subject  to 
the  same  proceedings  in  relation  to  the  eonflrmation,  or  rejection,  of  the  sale,  or 
the  resale,  thereof." 

Bond  before  selling. 

§  1788.  Every  guardian  authorized  to  sell  real  eatate,  must,  before  the 
■ale,  give  bond  to  the  ward,  with  sufficient  surety,  to  be  approved  by  the 
court,  or  a  judge  thereof,  with  condition  to  sell  the  same  in  the  manner, 
and  to  account  for  the  proceeds  of  the  sale  aa  provided  for  in  this  chap- 
ter and  chapter  seven  of  this  title. 

Legislation  •  1788.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  8  866 
(Guardian's  Act,  I  81),  which  read:  "Every  guardian  authorized  to  sell  real 
estate,  as  aforesaid,  shall,  before  the  sale,  give  bond  to  the  probate  judge,  with 
sufficient  security  to  be  approved  by  such  judge,  with  condition  to  sell  the  same 
In  the  manner  prescribed  by  law,  for  sales  of  real  estate  by  executors  and  admin- 
istrators; and  to  account  for,  and  dispose  of  the  proceeds  of  the  sale,  in  the 
manner  provided  by  law."  When  9  1788  was  enacted  in  1872,  it  read  as  at 
present,  except  for  the  amendment  of  1880.  2.  Amended  by  Gode  Amdts.  1880, 
p.  69,  substituting  (1)  "ward"  for  "probate  judge,"  and  (2)  "the  court,  or  a 
Judge  thereof  for  "him." 

OlUUons.     Cal.   83/857. 

Bond  on  sale  of  realty:  Ante,  I  1889. 

All  proceedings  for  sales  of  inroperty  by  gaardians  to  conform  to  cliapter 

seven  of  this  title. 

§1789.  All  the  proceedings  under  petition  of  guardians  for  sales  of 
property  of  their  wards,  giving  notice  and  the  hearing  of  such  petitions, 
granting  or  refusing  the  order  of  sale,  directing  the  sale  to  be  made  at 
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public  or  private  sale,  reselling  the  same  property,  retarn  of  sale  and 
application  for  confirmation  thereof,  notice  and  hearing  of  such  applica- 
tion, making  orders  rejecting  or  confirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  accounting  and  the 
settlement  of  accounts,  must  be  had  and  made  as  required  by  the  pro- 
visions of  this  title  concerning  estates  of  decedents,  unless  otherwise 
specially  provided  in  this  chapter. 

I.eglBl»tloii  11789.  Bnact«d  March  11,  1872;  hased  on  Probate  Act,  |  867 
(CKiardian'a  Act,  {82),  which  read:  "Ho  shall  also  give  public  notice  of  the 
time  and  place  of  sale,  and  shall  proceed  therein  in  like  manner  as  prescribed 
In  the  case  of  a  sale  of  land  hj  an  executor  or  administrator;  the  same  pro- 
ceedings shall  be  had  as  to  the  return  of  the  sale  and  the  confirmation  thereof, 
and  the  order  to  execute  a  conyeyance,  as  is  prescribed  in  regard  to  sales  of  land 
made  by  executors  or  administrators,  and  the  confirmation  shall  haye  the  aame 
force  and  effect." 

OlUtions.  Cal.  52/687;  55/142;  88/355;  109/254;  115/205;  120/425;  150/ 
460.   464. 

Settlement  of  tcconnts  aftfr  letters  revoked:  Ante,  1 1629. 

ProceedingB  for  completion  of  sales  by  guardians. 

§  1789a^  All  proceedings  for  the  completion  of  contracts  for  the  sale 
of  real  estate  by  guardians  must  be  had  and  made  as  required  by  the 
provisions  of  this  title  concerning  the  conveyance  of  real  estate  by 
executors  and  administrators  under  sections  fifteen  hundred  and  ninety- 
seven  to  sixteen  hundred  and  seven  inclusive,  of  this  code,  and  said  sec 
tions  are  hereby  made  applicable  to  conveyances  by  guardians  as  pro- 
vided by  section  eighteen  hundred  and  ten  a. 

Legislation  |  1789a.     Added  by  Stats.  1909,  p.  986. 

Limit  of  order  of  sale. 

§  1790.  No  order  of  sale  granted  in  pursuance  of  this  article  continue* 
in  force  more  than  one  year  after  granting  the  same,  without  a  sale 
being  had. 

LeglsUtion  f  1790.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  868 
(Guardian's  Act,  I  88),  as  amended  by  Stats.  1861,  p.  606,  which  read:  "No 
order  of  sale,  granted  in  pursuance  of  this  act,  shall  be  in  force  more  than  one 
year  after  granting  the  same." 

Conditions  of  sales  of  real  estate  of  minor  heirs.    Bond  and  mortgage  to 

be  given  for  deferred  payments. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for  cash,  or  for  part 
cash  and  part  deferred  payments,  the  credit  in  no  case  to  exceed  three 
years  from  date  of  sale,  as  in  the  discretion  of  the  court  is  most  beneficial 
to  the  ward.  Guardians  making  sales  must  demand  and  receive  from 
the  purchasers,  in  case  of  deferred  payments,  notes,  and  a  mortgage  on 
the  real  estate  sold,  with  such  additional  security  as  the  court  deems 
necessary  and  sufficient  to  secure  the  prompt  payment  of  the  amounts  ao 
deferred,  and  the  interest  thereon. 

Legislation  §1791.  1.  Enacted  March  11,  1872;  based  on  Probate  Act.  |  885 
(Guardian'B  Act,  {  50).  (Stats.  18.53,  p.  129),  which  read:  "All  sales  of  real  estate 
ii  minor  heirs,  made  for  the  benefit  of  said  minor  heirs,  in  accordance  with  tlM 
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proYitioni  of  this  act,  ihall  be  for  cash,  or  for  part  eash,  and  part  deferred 
pajmenta,  not  to  exceed  three  years,  bearing  date  from  date  of  sale,  as  in  the 
discretion  of  the  probate  judge  may  be  most  beneficial  to  said  minor  heirs. 
Guardians  making  the  sales  aforesaid,  shall  demand  and  receive  from  the  purchasers 
bond  and  mortgage  on  the  real  estate  so  sold,  with  such  additional  security  as 
the  judge  may  deem  necessary  and  sufficient,  to  secure  the  faithful  payment  of 
the  deferred  payments  and  the  interest  thereon."  When  enacted  in  1872,  S  1791 
read:  "All  sales  of  real  estate  of  wards  must  be  for  cash,  or  for  part  cash  and 
part  deferred  payments,  not  to  exceed  three  years,  bearing  date  from  date  of  sale, 
aa,  in  the  discretion  of  the  probate  judge,  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the  purchasers  bond  and 
mortgage  on  the  real  estate  sold,  with  such  additional  aeeurity  as  the  judge 
deems  necessary  and  sufficient  to  secure  the  faithful  payment  of  the  deferred 
payments  and  the  interest  thereon.'*  2.  Amended  by  Code  Amdts.  1880,  p.  70. 
OlUtions.     Cal.   120/425. 

Court  may  order  the  Inyestment  of  money  of  tbe  ward. 

§  1792.  The  court,  on  the  application  of  a  guardian,  or  any  person 
interested  in  the  estate  of  any  ward,  after  such  notice  to  persons  inter- 
ested therein  as  the  court  shall  direct,  may  authorize  and  require  the 
guardian  to  invest  the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most  to  the  interest  of 
all  concerned  therein,  and  the  court  may  make  such  other  orders  ,and 
give  such  directions  as  are  needful  for  the  management,  investment,  and 
disposition  of  the  estate  and  effects  as  circumstances  require. 

Legislation  6  1792.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet,  |  871 
(Guardian's  Act,  8  36),  as  amended  by  Stats.  1861,  p.  606,  which  read:  **The 
probate  court,  on  the  application  of  a  guardian,  or  of  any  person  intereste'd  In 
the  estate  of  any  ward,  after  such  notice  to  persons  interested  therein  as  the 
probate  judge  shall  direct,  may  authorise  and  require  the  guardian  to  invest  the 
proceeds  of  sales,  snd,  also,  any  other  money  in  his  hands,  in  real  estate,  or  in 
any  other  manner  that  shall  be  most  to  the  interest  of  all  concerned  therein, 
and  the  said  probate  court  may  make  such  further  orders  and  give  such  direc- 
tions as  the  case  may  require  for  managing,  interesting  [investing],  and  dis- 
posing, of  the  estate  and  effects  in  the  handa  of  the  guardian.'*  When  8  1792 
was  enacted  in  1872,  it  read  as  at  present,  except  for  the  changes  made  in  1880. 
8.  Amended  by  Code  Amdts.  1880,  p.  70,  (1)  omitting  "probate"  before  "eourt" 
in  the  first  and  last  instsnces,  and  (2)  substituting  "court"  for  '^probate  Jndga.*' 

OiUUons.     GaL  55/141;   117/646;  121/472;  183/889,  890. 


ARTICLE  V. 
Von-resldeot  Guardians  and  Wards. 

1 1798.  Guardians  of  non-resident  persons. 

I  1794.  Powers  and  duties  of  guardians  appointed  nnder  preceding  sectloa. 

I  1795.  Such  guardians  to  give  bonds. 

I  1796.  To  what  guardianship  shall  extend. 

I  1797.  Removal  of  non-resident  ward'a  property. 

I  1798.  Proceedings  on  such  removal. 

1 1799.  Discharge  of  guardians. 

Quardlans  of  non-resident  persons. 

§  1793.    The  superior  court  may  appoint  a  guardian  of  the  person  and 
estate,  or  either,  of  a  minor,  insane  or  incompetent  person,  who  has  no 
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gunrdian  witbin  the  state,  legally  appointed  by  will,  deed  or  otherwise, 
and  who  resides  without  the  state,  and  has  estate  within  the  county  or, 
who,  though  not  having  such  estate,  is  within  the  county,  upon  petition 
of  any  friend  of  such  person  or  any  one  interested  in  his  estate,  in  expec- 
tancy or  otherwise.  Before  making  such  appointment,  the  court  must 
cause  notice  to  be  given  to  all  persons  interested,  in  such  manner  as  such 
court  deems  reasonable. 

Legislation  6  1793.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  f  878 
(Guardian's  Act,  S  43).  ae  amended  by  State.  1861,  p.  607,  which  read:  "When 
any  minor,  or  other  person,  liable  to  be  put  under  guardianship  according  to  the 
proTisions  of  this  act,  shall  reside  without  this  state,  and  shall  hare  any  eatat« 
therein,  any  friend  of  such  person,  or  any  one  interested  in  his  estate,  in  expec- 
tancy, or  otherwise,  may  apply  to  the  probate  judge  of  any  county,  in  which  there 
may  be  any  estate  of  such  absent  person,  and  after  notice  given  to  all  Interested, 
in  such  manner  as  the  judge  shall  order,  by  publication,  or  otherwise,  and  after 
a  full  hearing  and  examination,  if  it  shall  appear  to  him  proper,  he  may  appoint 
a  guardian  for  such  absent  person."  When  enacted  in  1872,  f  1798  read:  "When 
a  person  liable  to  be  put  under  guardianship,  according  to  the  provisions  of  this 
chapter,  resides  without  this  state,  and  has  estate  therein,  any  friend  of  such 
person,  or  any  one  interested  in  his  estate,  in  expectancy  or  otherwise,  may  apply 
to  the  probate  judge  of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian;  and  if,  after  notice  given  to  all 
interested,  in  such  manner  as  the  judge  orders,  and  a  full  hearing  and  exam- 
ination, it  appears  proper,  a  guardian  for  such  absent  person  may  be  appointed." 
2.  Amended  by  Code  Amdts.  1880,  p.  70,  (1)  substituting  (a)  "superior  oourt" 
for  "probate  judge,"  and  (b)  "such  court"  for  "judge";  (2)  Inserting  '"by 
publication  or  otherwise"  after  "orders."  8.  Amendment  by  Stats.  1901,  p.  287; 
unconstitutional:  See  note,  fi  5,  ante.  4.  Amended  by  Stats.  1907,  p.  945;  tha 
code  commissioner  saying,  "To  harmonize  the  section  with  I  1747." 

Foreign  guardian:  Post,   8  1918. 

Guardian,  appearance  by,  etc.:  Ante,    S§  872,   878,   1722,   1759,   1769. 

Judge  may  appoint  guardians  and  Issue  letters  of  gnardianshlp  at  diambars: 
Ante,  i  166. 

Powers  and  duties  of  guardians  appointed  under  preceding  section. 

§1794.  Every  guardian,  appointed  under  the  preceding  section,  has 
the  same  powers  and  performs  the  same  duties,  with  respect  to  the  estate 
of  the  ward  found  within  this  state,  and  with  respect  to  the  person  of 
the  ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed  with  respect 
to  any  other  guardian  appointed  under  this  chapter. 

Legislation  §1794.  Enacted  March  11,  1872;  based  on  Probate  Aet,  1879 
(Guardian's  Act,  §44),  which  read:  "Every  guardian  appointed  under  the  pro- 
visions of  the  preceding  section,  shall  have  the  same  powers,  and  perform  the 
same  duties,  with  respect  to  any  estate  of  the  ward  that  shall  be  found  within  thia 
state,  and  also  with  respect  to  the  person  of  the  ward,  if  he  shall  come  to  reaida 
therein,  as  are  prescribed  with  respect  to  any  other  guardian  appointed  under 
this  act." 

Such  guardians  to  give  bonds. 

§  1795.  Every  guardian  must  give  bond  to  the  ward,  in  the  manner 
and  with  the  like  conditions  as  hereinbefore  provided  for  other  guar- 
dians, except  that  the  provisions  respecting  the  inventory,  the  disposal 
of  the  estate  and  effects,  and  the  account  to  be  rendered  by  the  guardian^ 
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must  be  confined  to  such  estate  and  effects  as  come  to  his  hands  in  this 
state. 

Legislation  •  17G6.  Enacted  March  11,  1872 ;  based  on  Probata  Act,  |  880 
(Guardian's  Act,  §  45),  which  read:  "Every  such  gnardian  shall  giye  bond  to  the 
ward,  In  the  manner,  and  with  the  like  condition,  as  hereinbefore  provided  with 
respect  to  other  guardians,  excepting  that  the  prorisions  respecting  the  inventory, 
the  disposal  of  the  estate  and  effects,  and  the  account  to  be  rendered  by  the 
guardian,  shall  be  confined  to  such  estate  and  such  affects  as  shall  come  to  hit 
hands  in  this  state." 

Bond,  etc.:  Ante,  |  1764. 

To  what  gnardianshlp  shall  extend. 

§  1796.  The  guardianship  which  is  first  lawfully  granted  of  any  per- 
son residing  without  this  state  extends  to  all  the  estate  of  the  ward 
within  this  atate,  and  excludes  the  jurisdiction  of  the  court  of  every 
other  county. 

Legislation  S  1796.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  881 
(Guardian'i  Act,  9  46),  which  read:  "The  guardianship  which  shall  be  first  law* 
fully  granted,  of  any  person  residing  without  this  state,  shall  extend  to  all 
the  estate  of  the  ward  within  the  same;  and  shall  exclude  the  Jurisdiction  of 
the  probate  court  of  every  other  county."  When  S  1796  was  enacted  in  1872, 
it  read  as  at  present,  except  for  the  changes  made  in  1880.  2.  Amended  by  Oode 
Amdts.  1880.  p.  70.  (1)  substituting  "this  staU"  for  "the  same"  after  "within," 
and  (2)  omitting  "probate"  before  "court." 

BemoYal  of  non-resident  ward's  property. 

§  1797.  When  the  guardian  and  ward  are  both  non-residents,  and  the 
ward  is  entitled  to  property  in  this  state,  which  may  be  removed  to 
another  state  or  foreign  country  without  conflict  with  any  restriction  or 
limitation  thereupon,  or  impairing  the  right  of  the  ward  thereto,  such 
property  may  be  removed  to  the  state  or  foreign  country  of  the  residence 
of  the  ward,  upon  the  application  of  the  guardian  to  the  superior  court 
of  the  county  in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated. 

Legislation  11797.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  8  886 
(Stats.  1858,  p.  59,  |  1),  which  read:  "When  the  guardian  and  ward  are  both 
non-residents,  and  the  ward  is  entitled  to  property  in  this  state  which  may  be 
removed  to  another  state  without  conflict  to  any  restriction  or  limitation  there- 
upon, or  impairing  the  right  of  the  ward  thereto,  such  property  may  be  removed 
to  the  state  of  the  residence  of  the  ward,  upon  the  application  of  the  guardian 
to  the  judge  of  probate  of  the  county  in  which  the  estate  of  the  ward,  or  the 
principal  part  thereof,  may  be,  in  the  manner  following."  When  fi  1797  was 
enacted  in  1872,  it  read  as  at  present,  except  for  the  amendment  of  1880.  2. 
Amended  by  Oode  Amdts.  1880,  p.  70,  inbstituting  "superior  ooart"  for  "probata 
iudge." 

Proceedings  on  Bach  removal. 

§  1798.  The  application  must  be  made  upon  ten  days  notice  to  the 
resident  executor,  administrator,  or  guardian,  if  there  be  such,  and  upon 
such  application  the  non-resident  guardian  must  produce  and  file  a 
certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court,  from  which 
hii  appointment  was  derived,  showing: 
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1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appointment  to 
the  possession  of  the  estate  of  the  ward;  or,  must  produce  and  file  a 
certificate,  under  the  hand  and  seal  of  the  clerk  of  the  court  having 
jurisdiction  in  the  country  of  his  residence,  of  the  estates  of  persons 
under  guardianship,  or  of  the  highest  court  of  such  country,  attested  by 
a  minister,  consul,  or  vice-consul  of  the  United  States,  resident  in  such 
country,  that,  by  the  laws  of  such  country,  the  applicant  is  entitled  to 
the  custody  of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the  contrary  is 
shown,  the  court  must  make  an  order  granting  to  such  guardian  leave  to 
take  and  remove  th^  property  of  his  ward  to  the  state  or  place  of  hia 
residence,  which  is  authority  to  him  to  sue  for  and  receive  the  same  in 
his  own  name,  for  the  use  and  benefit  of  his  ward. 

Legislation  fi  1798.  1.  Enacted  March  11,  1872;  baaed  oik  Probate  Aet,  |  887 
(State.  1858,  p.  60,  f  2),  which  read:  "The  gaardian  muat  produce  a  tranacript 
from  the  records  of  a  court  of  competent  jurisdiction,  certified  according  to  the 
laws  of  this  state,  showing  that  he  has  been  appointed  guardian  of  the  ward  in 
the  state  In  which  he  and  the  ward  reside,  and  has  qualified  as  such,  aeeordins 
to  the  laws  thereof,  and  gave  bond,  with  sureties,  for  the  performance  of  hia 
trust;  and  must  also  give  thirty  days'  notice  to  the  resident  executor,  adminia- 
trator,  or  guardian,  if  there  be  auch,  of  the  intended  application;  thereupon.  If 
good  cause  be  not  shown  to  the  contrary,  the  probate  judge  shall  make  an  orider 
granting  such  guardian  leave  to  remove  the  property  of  his  ward  to  the  atata  or 
place  of  his  residence,  which  shall  be  an  authority  to  him  to  sue  for  and  receive 
the  same  in  his  own  name,  for  the  use  and  benefit  of  his  ward."  When  |  1798 
was  enacted  in  1872,  the  introductory  paragraph  and  subds.  1  and  2  read  aa  at 
present,  the  remainder  of  the  section  reading,  "3.  That  he  is  entitled,  by  the  lawa 
of  the  state,  to  [queere,  off  cf.  amendments]  his  appointment  to  the  possession  of 
the  estate  of  the  ward.  Upon  such  application,  unless  good  cause  to  the  contrary  ia 
shown,  the  probate  judge  must  make  an  order  granting  to  such  guardian  leave  to 
take  and  remove  the  property  of  his  ward  to  the  atate  or  place  of  hia  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own  name,  for 
the  use  and  benefit  of  his  ward."  2.  Amended  by  Code  Amdta.  1878—74,  p.  878, 
the  only  changes  being  in  subd.  8,  which  then  read  as  at  present,  except  that  (1) 
it  had  "his"  instead  of  "the"  before  "ward"  in  second  line,  (2)  did  not  have  the 
words  "attested  by  a  minister,  consul,  or  vice-consul  of  the  United  States,  resident 
in  such  country,"  and  (3)  had  "probate  judge"  instead  of  "court"  in  last  sentence. 
8.  Amended  by  Code  Amdts.  1880,  p.  71. 

Discharge  of  guardians. 

§  1799.  Such  order  is  a  discharge  of  the  executor,  administrator,  local 
guardian,  or  other  person  in  whose  possession  the  property  may  be  at 
the  time  the  order  is  made,  on  filing  with  the  clerk  of  the  court  a  receipt 
therefor  of  a  foreign  guardian  of  such  absent  ward,  and  transmitting  a 
duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to  the  eonrt  from 
which  such  non-resident  guardian  received  his  appointment. 

Legislation  §1799.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet,  I  888 
(Stats.  1858,  p.  60,  §  3),  which  read:  "Such  order  shall  be  a  discharge  of  tho 
executor,  administrator,  guardian,  or  other  person  in  whose  possession  auch 
property  may  be  at  the  time  the  order  is  made."     When  f  1799  was  anaetad  ia 


745  GUARDUN  AND  WARD.  §  1800 

1872,  It  read  at  at  present,  except  for  the  amendments  of  1880  and  1896.  2. 
Amended  by  Code  Amdts.  1880,  p.  71,  omitting  "probate"  before  "court/*  3. 
Amended  hj  Stats.  1895,  p.  28,  (1)  inserting  "clerk  of  the"  after  "on  filing  with 
the";  (2)  substituting  (a)  "a"  for  "the"  before  "receipt"  and  before  "foreign." 
and  (b)  a  eomma  for  a  period  after  "ward";  (8)  adding,  at  end  of  section,  "and 
transmitting  a  duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to  the  oourt 
from  which  such  non-resident  guardian  received  his  appointment." 


ARTICLE  VI. 
General  and  MlseeUaneons  Prorlsions. 

I  1800.  Examination  of  persons  suspected  of  defrauding  wards  or  concealing  prop* 
erty. 

I  1801.     RemoTal  and  resignation  of  guardian,  and  surrender  of  estate. 

I  1802.     Guardianship,  how  terminated. 

{  1803.     New  bond,  when  required. 

.1  1804.     Guardian's  bond  to  be  filed.     Action  on. 

§  1805.     Limitation  of  actions  on  guardian's  bond. 

§  1806.     Limitation  of  actions  for  the  recovery  of  property  sold. 

8  1807.     More  than  one  guardian  of  a  person  may  be  appointed. 

8  1808.     Order  appointing  guardian,  how  entered. 

8  1809.  Provisions  of  sections  ten  hundred  and  fifty-six  and  ten  hundred  and  fifty- 
seven  apply  to  guardians. 

8  1810.  Oourt  may  make  decree  authorizing  guardian  to  make  conveyance  for  inoom- 
pet'ent. 

Ezaxnlnation  of  persons  suspected  of  deftaudlng  wards  or  conoealing 

property. 

§  1800.  Upon  complaint  made  by  any  guardian,  ward,  creHitor,  or 
other  person  intereated  in  the  estate,  or  having  a  prospective  interest 
therein  as  heir  or  otherwise,  against  any  one  suspected  of  having  con- 
cealed, embezzled,  smuggled,  or  fraudulently  disposed  of,  any  of  the 
money,  goods,  or  effects,  or  an  instrument  in  writing  belonging  to  the 
ward  or  to  his  estate,  the  superior  court  may  cite  such  suspected  person 
to  appear  before  auch  court,  and  may  examine  and  proceed  against  him 
on  such  charge  in  the  manner  provided  in  this  title  with  respect  to  per- 
sons suspected  of  and  charged  with  concealing,  embezzling,  smuggling, 
or  fraudulently  disposing  of  the  effects  of  a  decedent. 

Itfgiilation  •  1800.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  8  877 
(Guardian's  Act,  8  ^2),  which  read:  "Upon  complaint  made  to  the  probate  Judge 
by  any  guardian,  or  by  the  ward,  or  by  any  creditor,  or  by  any  other  person  inter- 
ested in  the  estate,  or  by  any  person  having  any  prospective  interest  therein  as 
heir,  or  otherwise,  against  any  one  suspected  of  having  concealed,  embezzled,  or 
conveyed  away  any  of  the  money,  goods,  or  effects,  or  any  instrument  in  writing 
belonging  to  the  ward,  the  judge  may  cite  and  examine  such  suspected  person, 
and  proceed  with  him  as  to  such  charge,  in  the  same  manner  as  is  provided  with 
respect  to  persons  suspected  of  concealing  or  embezzling  the  elfeets  of  a  deceased 
testator,  or  intestate."  When  8  1800  mas  enacted  in  1872,  It  read  as  at  present, 
•xcept  for  the  amendments  of  1880  and  1907.  2.  Amended  by  Code  Amdts. 
1880,  p.  71,  (1)  substituting  "superior  court,  or  a  Judge  thereof"  for  "probate 
Judge,"  and  (2)  "such  court"  for  "him."  3.  Amendment  by  Stats.  1901,  p.  237; 
vnconstitutional:  See  note,   8  5,  ante.     4.  Amended  by  Stats.  1907,  p.  945,   (1) 
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omittinf  "to  him*'  after  "complaint  made,"  (2)  lubstituting  "gmuggled  or  fraud- 
ulently disposed  of"  for  "or  conveyed  away,"  (S)  omitting  "or  a  judge  thereor* 
after  "soperior  court,"  (4)  substituting  "against"  for  "with"  after  "proceed," 
(6)  omitting  "or"  after  "concealing,"  and  (6)  adding  "smuggling,  or  fraudu* 
Untly  disposing  of  after  "embezzling"  in  last  clause.  See  code  eommiasionoi^a 
note  in  Legislation  f  1458,  ante. 

Citations.     Cal.  71/878;   94/849;   188/186. 

Embesslement  of  property  of  estato:  Ante,  89  1458  tt  oeq. 

Bemoval  and  resignation  of  gaardiaa,  and  surrender  of  estate. 

§  1801.  When  a  guardian,  appointed  either  by  the  testator  or  a  court, 
becomes  insane  or  otherwise  incapable  of  discharging  his  trust  or  unsuit- 
able therefor,  or  has  wasted  or  mismanaged  the  estate,  or  failed  for 
thirty  days  to  render  an  account  or  make  a  return,  the  superior  court 
may,  upon  such  notice  to  the  guardian  as  the  court  may  require,  remove 
him  and  compel  him  to  surrender  the  estate  of  the  ward  to  the  person 
found  to  be  lawfully  entitled  thereto.  Every  guardian  may  resign  whep 
it  appears  proper  to  allow  the  same;  and  upon  the  resignation  or  removal 
of  a  guardian,  as  herein  provided,  the  court  may  appoint  another  in  the 
place  of  the  guardian  who  resigned  or  was  removed. 

Legislation  1 1801.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet,  |  872 
(Guardian's  Act,  |  87),  which  read:  "When  any  guardian,  appointed  either  by 
the  testator  or  by  the  probate  judge,  shall  become  insane,  or  otherwise  incapable 
of  discharging  his  trust,  or  evidently  unsuitable  therefor;  or  ahall  hare  waated 
or  mismanaged  the  estate,  the  probate  judge,  after  notice  to  the  guardian, 
may  remove  him;  and  every  guardian  may,  upon  request,  bo  allowed  to  reaign 
his  trust,  when  it  shall  appear  to  the  probate  judge  proper  to  allow  the  same; 
and  upon  every  such  resignation  or  removal,  and  upon  the  death  of  any  guardian, 
the  probate  judge  may  appoint  another  in  his  place."  When  B  1801  was  enacted 
In  1872,  it  read  as  at  present,  except  for  the  amendment  of  1880.  2.  Amended 
by  Code  Amdts.  1880,  p.  71,  (1)  in  first  sentence,  changing  (a)  "the  probate 
judge"  to  "a  court,"  and  (b)  "probate"  to  "superior"  before  "court  may";  (2) 
in  final  sentence,  changing  the  last  clause  from  "the  probate  court  or  the  Judge 
thereof  may  appoint  another  in  the  place  of  the  guardian  who  has  resigned  or  has 
been  removed." 

OiUUons.     Cal.   66/241.   242;   74/425;   128/218;   148/229. 

QuardiansMp,  how  terminated. 

§1802.  The  marriage  of  a  minor  ward  terminates  the  guardianship 
of  the  person  of  such  ward,  but  not  the  estate;  and  the  guardian  of  an 
insane  or  other  person  may  be  discharged  by  the  court,  when  it  appears 
on  the  application  of  the  ward  or  otherwise,  that  the  guardianship  is  no 
longer  necessary. 

Legislation  §1802.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot,  |  878 
(Guardian's  Act,  9  38),  which  read:  "The  marriage  of  any  person  who  is  under 
guardianship  as  a  minor,  shall  terminate  such  guardianship;  and  the  guardian  of 
any  insane  person,  or  other  person,  may  be  discharged  by  the  probate  judge  when 
it  shall  appear  to  him,  on  the  application  of  the  ward,  or  otherwise,  that  aueh 
guardianship  is  no  longer  necessary."  When  enacted  in  1872,  S  1802  read: 
"The  marriage  of  a  minor  ward  terminates  the  guardianship;  and  the  guardian 
of  an  insane  or  other  person  may  be  discharged  by  the  probate  judge  when  It 
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•ppearg  to  him,  on  the  application  of  the  ward  or  otherwise,  that  the  guardiAa- 
ship  is  no  longer  necessary."     2.  Amended  by  Code  Amdta.  1880,  p.  72. 
CiUtlont.     Cal.    143/229. 

New  bond,  when  required. 

§  1803.  The  court  may  require  a  new  bond  to  be  given  by  a  guardian 
whenever  such  court  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from  further  liability,  after  due  notice  given  as  such  court  may 
direct,  when  it  shall  appear  that  no  injury  can  result  therefrom  to  those 
interested  in  the  estate. 

Legislation  1 1803.  1.  Enacted  March  11,  1872 ;  baaed  on  Probata  Act,  I  874 
(Onardian'a  Act,  §  39),  which  read:  "The  probate  judge  may  require  a  new  bond 
to  be  given  by  any  guardian  whenever  he  ahall  deem  it  necessary,  and  may  dis- 
charge the  existing  sureties  from  further  liability,  after  due  notice  given  aa  such 
court  may  direct,  when  it  shall  appear  that  no  injury  can  result  therefrom  to 
those  interested  in  the  estate."  When  i  1803  was  enacted  in  1872,  it  read  as  at 
present,  except  for  the  changes  made  in  1880.  2.  Amended  by  Code  Amdts.  1880, 
p.  72.  (1)  substituting  "court"  for  "probate  judge,"  and  (2)  "auch  court"  for  "he" 
In  both  instances. 

Gaardlaa'8  bond  to  be  filed.    Action  on. 

§1804.  Every  bond  given  by  a  guardian  must  be  filed  and  preserved 
in  the  ofiice  of  the  clerk  of  the  superior  court  of  the  county,  and  in  case 
of  a  breach  of  a  condition  thereof,  may  be  prosecuted  for  the  use  and 
benefit  of  the  ward,  or  of  any  person  interested  in  the  estate. 

Legislation  §1804.  1.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  375 
(Guardian's  Act,  9  40),  which  read:  "Every  bond  given  by  a  guardian,  shall  be 
filed  and  preserved  in  the  office  of  the  clerk  of  the  probate  court  of  the  county; 
and  in  case  of  the  breach  of  any  condition  thereof,  may  be  prosecuted  in  the  name 
of  the  ward,  for  the  use  and  benefit  of  such  ward,  or  of  any  person  interested  in 
the  estate."  When  f  1804  was  enacted  in  1872,  it  read  aa  at  present,  except  for 
the  amendment  of  1880.  2.  Amended  by  Ck>de  Amdts.  1880,  p.  72,  aubatituting 
"auperior"  for  "probate"  before  "court." 

dUilona.     Cal.    71/292. 

Suit  on  bond.     Party  beneficially  Interested:  Ante,  i  867. 

Limitation  of  actions  on  guardian's  bond. 

§  1805.  No  action  can  be  maintained  against  the  sureties  on  any  bond 
given  by  a  guardian,  unless  it  be  commenced  within  three  years  from 
the  discharge  or  removal  of  the  guardian;  but  if  at  the  time  of  such 
discharge  the  person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any  time  within  three 
vears  after  such  disability  ia  removed. 

Legislation  1 1805.  Enacted  March  11,  1872;  based  on  Probate  Act,  §876 
(Guardian's  Act,  S  41),  which  read:  "No  action  shall  be  maintained  against 
the  sureties  in  any  bond  given  by  a  guardian,  unless  it  be  commenced  within 
three  years  from  the  time  when  the  guardian  shall  have  been  discharged:  Pro- 
vided, that  if  at  the  time  of  such  discharge,  the  person  entitled  to  bring  such 
action  shall  be  under  any  lef?al  disability  to  sue,  the  action  may  be  commenced 
at  any  time  within  three  years  after  auch  disability  be  removed." 

OltaUons.     Cat.  121/474;   143/222,  223,  228,  229,  280,  283;  147/610. 
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Limitation  of  actions  for  tbe  recovery  of  property  sold. 

§  1806.  No  action  for  the  recovery  of  any  estate,  sold  by  a  guardian, 
ean  be  maintained  by  the  ward,  or  by  any  person  claiming  under  him, 
unless  it  is  commenced  within  three  years  next  after  the  termination  of 
the  guardianship,  or  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of  action  accrues, 
within  three  years  next  after  the  removal  thereof. 

LegliUtlon  81806.  Enacted  March  11,  1872;  based  on  Probate  Act,  |  869 
(Ouardian'a  Act,  I  84),  which  read:  "No  action  for  the  reeoTery  of  any  estate, 
sold  by  a  guardian  nnder  the  provisions  of  this  act,  shall  be  maintained  by  the 
ward,  or  by  any  person  claiming  under  him,  unless  it  be  eommenced  within  three 
years  next  after  the  termination  of  the  guardianship,  excepting  only  that  minora 
and  others  under  legal  disability  to  sue  at  the  time  when  the  cause  of  action 
shall  accrue,  may  commence  their  action  at  any  time  within  three  years  next 
after  the  remoral  of  their  respectire  disabilities.*' 

OlUUons.     Cal.  66/111;  70/878;  71/293;  98/107. 

More  than  one  gnardian  of  a  person  may  be  appointed. 

§  1807.  The  court,  in  its  discretion,  whenever  necessary,  may  appoint 
more  than  one  guardian  of  any  person  subject  to  guardianship,  each  of 
whom  must  give  a  separate  bond,  and  be  governed  and  liable  in  all 
respects  as  a  sole  guardian. 

LeglsUtion  91807.  1.  Enacted  March  11,  1872;  based  on  Probate  Aot,  |  888 
(Guardian's  Act,  148),  which  read:  "The  oourt  in  its  discretion,  whenever  the 
same  shall  appear  necessary,  may  appoint  more  than  one  guardian  of  any  person 
subject  to  guardianship,  who  shall  give  bond,  and  be  goremed  and  liable  in  all 
respects  as  is  provided  respecting  a  sole  guardian."  When  |  1807  was  enacted 
in  1872,  it  read  as  at  present,  except  for  the  amendment  of  1907.  2.  Amendment 
by  Stats.  1901,  p.  288;  unconstitutional:  Bee  note,  S  6,  ante.  8.  Amended  by 
Btsts.  1907,  p.  945,  substituting  "each  of  whom  must  give  a  separate"  for  "who 
must  give" ;  the  code  commissioner  saying,  "to  make  provisions  of  seetion  uniform 
with  those  of  f  1891  of  the  same  code." 

Order  appointing  guardian,  how  entered. 

§1808.  Any  order  appointing  a  guardian,  must  be  entered  as  and  be- 
come a  decree  of  the  court.  The  provisions  of  this  title  relative  to  the 
estates  of  decedents,  so  far  as  they  relate  to  the  practice  in  the  superior 
court,  apply  to  proceedings  under  this  chapter. 

Legislation  ft  1808.  1.  Enacted  March  11,  1872;  based  on  Probate  Aet,  %  885b 
(Btats.  1861,  p.  607,  fi  16),  which  read:  "All  matters  which,  under  the  pro- 
visions of  this  act,  may  be  performed  by  the  probate  judge,  may  be  performed 
by  him  at  chambers,  or  as  the  act  of  the  probate  court,  when  holding  such  eourt; 
and  any  order,  appointing  a  guardian,  shall  be  entered  as,  and  become  a  deeree 
of,  the  court.  The  provisions  of  the  aot  in  relation  to  the  eststes  of  deceased 
persons,  so  far  as  they  relate  to  the  practice  in  the  probate  court,  or  the  district 
court,  shall  also  apply  to  proceedings  under  this  aet,  where  they  do  not  eonfliot 
wim  any  of  the  provisions  of  this  act."  When  enacted  in  1872,  |  1808  read: 
"The  power  conferred  upon  the  probate  Judge  in  relation  to  guardians  and  wards 
may  be  exercised  by  him  at  chambers,  or  as  the  act  of  the  probate  court,  when 
holding  such  court;  and  any  order  appointing  a  guardian  must  be  entered  as  and 
become  a  decree  of  the  court.  The  provisions  of  this  title  relative  to  the  estatei 
«f  decedents,  so  far  as  they  relate  to  the  practice  in  the  probate  or  the  diattiet 
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courts,  applj  to  proceedings  under  this  chapter."     2.  Amended  by  Oode  Amdts. 
1880,  p.  72.. 

CiUtioilS.     Oftl.  88/855;   109/254;    148/228,   284. 

ObunlMrs.     Power  at:  Ante,  S§  166, 176. 

Provisions  of  sectlonB  ten  hnndred  and  flfty-siz  and  ten  hundred  and 

fifty-seven  apply  to  guardians. 

§1809.  The  provisions  of  sections  ten  hundred  and  fifty-six  and  ten 
hundred  and  fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be  taken  from  such 
guardians,  and  to  the  sureties  on  such  bonds. 

Legislation  §  1809.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  288;  an  constitutional:  See  note,  i  5,  ante.  8.  Amended  by  Stats.  1907, 
p.  946,  adding  the  words  "ten  hundred  and  flfty-siz  and,"  in  first  line. 

Court  may  make  decree  authorising  guardian  to  make  conveyance  for 

Incompetent. 

§  1810.  When  a  person  who  is  bound  by  a  contract  in  writing  to  con- 
vey any  real  estate  shall  afterwards  and  before  making  the  conveyance 
become  and  be  adjudged  to  be  an  incompetent  person,  the  court  may 
make  a  decree  authorizing  and  directing  his  guardian  to  convey  such 
real  estate  to  the  person  entitled  thereto.  Such  decree  may  be  made 
under  the  provisions  of  sections  fifteen  hundred  and  ninety-seven  to 
sixteen  hundred  and  seven,  both  inclusive,  of  this  code,  all  of  which  pro- 
visions are  hereby  incorporated  in  this  section;  the  word  incompetent 
being  substituted  for  the  word  deceased  or  decedent  and  the  word  guar- 
dian being  substituted  for  the  words  administrator  or  executor,  respee- 
tively,  wherever  said  words  occur. 

LogisUtlOB  •  1810.     Added  by  Stats.  1908,  p.  ISS. 
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TITLE  XII. 
Sole  Traders. 

f  1^11.  Who  may  become  sole  traders. 

8  1812.  Notice,  how  given,  and  what  to  contain. 

{  1813.  Petition,  what  to  contain,  and  when  filed. 

8  1814.  May  have  five  hundred  dollars  of  community  or  hasband's  property* 

9  1815.  Who  may  oppose  it,  and  how. 
8  1816.  Trial  or  hearing. 

8  1817.  Decree,  what  it  must  be. 

8  1818.  Oath  with  copy  of  order  to  be  recorded. 

8  1819.  Rights  and  liabilities  of  sole  traders. 

8  1820.  Sole  trader  must  maintain  her  children. 

8  1821.  Husband  of  sole  trader  not  liable  for  her  debts. 

Wl^o  may  become  sole  traders. 

§  1811.  A  married  woman  may  become  a  sole  trader  by  tbe  jad^r^ 
meat  of  the  superior  court  of  the  county  in  which  she  has  resided  for 
six  months  next  preceding  the  application. 

Z«egl8lation  6  1811.  1.  Enacted  March  11,  1872.  2.  Amended  by  StaU.  1881. 
p.  10,  substituting  "superior"  for  "county." 

Notice,  how  given,  and  wbat  to  contain. 

§  1812.  A  person  intending  to  make  application  to  become  a  sole 
trader  must  publish  notice  of  such  intention  in  a  newspaper  published  in 
the  county,  or  if  none,  then  in  a  newspaper  published  in  an  adjoining 
county,  once  a  week  for  four  successive  weeks.  The  notice  must  specify 
the  day  upon  which  application  will  be  made,  the  nature  and  place  of  the 
business  proposed  to  be  conducted  by  her,  and  the  name  of  her  husband. 

Legislation  91812.  1.  Enacted  Msrch  11,  1872.  2.  Amended  by  Stats.  1881, 
p.  10,  (1)  inserting  "once  a  week"  after  "adjoining  county,"  and  (2)  omitting 
"the  term  and"  after  "specify." 

Petition,  what  to  contain,  and  when  filed. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice,  the  applicant 
must  file  a  verified  petition,  setting  forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  applicant 
to  support  herself,  or  herself  and  others  dependent  upon  her,  giving  theii 
names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the  causes 
thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes  for  s 
divorce,  with  the  renson  why  a  divorce  is  not  sought;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the  capital 
to  be  invested  therein,  if  any,  and  the  sources  from  which  it  is  derived. 

ZiegislaUon  8  1813.     Enacted  March  11,  1872. 
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May  have  five  hundred  dollars  of  community  or  husband's  property. 

§  1814.  The  applicant  may  invest  in  the  business  proposed  to  be  eon- 
ducted,  a  sum  derived  from  the  community  property  or  of  the  separate 
property  of  the  husband,  not  exceeding  five  hundred  dollars. 

Legislation  •  1814.     Enacted  March  11,  1872. 
OiUUons.     Cal.   68/428. 

Who  may  oppose  it»  and  how. 

§1815.  Any  creditor  of  the  husband  may  oppose  the  application,  by 
filing  in  the  court  (prior  to  the  day  named  in  the  notice)  a  written  op- 
position verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation  of  the 
petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding  the 
opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him  from 
collecting  his  debt. 

LegisUUon  §1816.     Enacted  Hi^oh  11,  1872;  based  on  Stats.  1862,  p.  108. 

Trial  or  hearing. 

§  1816.  On  the  day  named  in  the  notice,  or  on  such  other  day  to  which 
the  hearing  may  be  postponed  by  the  court,  the  applicant  must  make 
proof  of  publication  of  the  notice  hereinbefore  required,  and  the  issues  of 
fact  joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues  are 
joined,  the  court  must  hear  the  proofs  of  the  applicant,  and  find  the  facts 
in  accordance  therewith. 

Legislation  §1816.     Enacted  March  11.  1872;  based  on  SUta.  1862,  p.  108. 

Decree,  what  it  must  be. 

§1817.  If  the  facts  found  sustain  the  petition,  the  court  must  render 
judgment,  authorizing  the  applicant  to  carry  on,  in  her  own  name  and 
on  her  own  account,  the  business  specified  in  the  notice  and  petition. 

Legislation  §1817.     Enacted  March  11,  1872;  based  on  Stats.  1862,  p.  108. 

Oath  with  copy  of  order  to  be  recorded. 

§  1818.  The  sole  trader  must  make  and  file  with  the  clerk  of  the  court 
an  affidavit,  in  the  following  form: 

"I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear  that  this 
application  was  made  in  good  faith,  for  the  purpose  of  enabling  me  to 
support  myself  (and  any  depeodent,  such  as  husband,  parent,  sister, 
child,  or  the  like,  naming  them,  if  any),  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my  husband;  and 
that  of  the  moneys  so  to  be  used  by  me  in  business,  not  more  than  five 
hundred  dollars  have  come,  either  directly  or  indirectly,  from  my  hus- 
band.   So  help  me,  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must 
be  recorded  in  the  office  of  the  recorder  of  the  county  where  the  business 
\S  to  be  carried  on,  in  a  book  to  be  kept  for  such  purpose. 
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Legislation  6  1818.     1.  Enacted  March  11,  1872;  based  on  Stats.  1862,  p.  103. 
2.  Amendment  by  Stats.   1901,  p.  288;  aneonstitutional:  See  note,  %  5,  ante. 

Bights  and  liabilities  of  sole  traders. 

§1819.  When  the  judgment  is  made  and  entered,  and  a  copy  thereof, 
with  the  affidavit  provided  for  in  section  eighteen  hundred  and  eighteen, 
duly  recorded,  the  person  therein  named  is  entitled  to  carry  on  the 
business  specified,  in  her  own  name,  and  the  property,  revenues,  moneys, 
and  credits  so  by  her  invested,  and  the  profits  thereof,  belong  exclusively 
to  her,  and  are  not  liable  for  any  debts  of  her  husband,  and  she  there- 
after  has  all  the  privileges  of,  and  is  liable  to  all  legal  processes  provided 
for  debtors  and  creditors,  and  may  sue  and  be  sued  alone,  without  beingr 
joined  with  her  husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than  that  named 
in  the  notice  provided  for  in  section  eighteen  hundred  and  twelve,  until 
she  has  recorded  in  such  other  county  a  copy  of  said  judgment  and  affi- 
davit. 

Legislation  1 1819.     1.  Enacted  March  11,  1872;  based  on  StaU.  1862,  p.  108. 
2.  Amended  by  Code  Amdts.  1875-76,  p.  105,  adding  the  proTiso. 
Sue  and  b«  sued  alone:  Ante,  9  870. 
Husband  and  wife  parties  to  actions:  Ante,  fiS  370,  871. 

Sole  trader  must  maintain  lier  children. 

§  1820.  A  married  woman  who  is  adjudged  a  sole  trader  is  responsible 
and  liable  for  the  maintenance  of  her  minor  children. 

Legislation  §  1820.     Enacted  March   11,  1872;   based  on  Stats.   1852,  p.  101, 
16. 

Husband  of  sole  trader  not  liable  for  her  debts. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for  any  debts  con- 
tracted by  her  in  the  course  of  her  sole  trader's  business,  unless  contracted 
upon  his  written  consent. 

LeglslaaoB  g  1821.     Enacted  March  11,  1872;  based  on  Stats.  1862,  p.  102, 
16. 
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TITLE  XIII. 
Estates  of  Missing  Persons. 

i  1822.     Trustees  of  the  estates  of  missing  persons.     Appointment  of,  by  the  court. 
I  1822a.  Bonds  to  be  given  by  trustees. 
I  1822b.  Powers  and  duties  of  trustees. 

Legislation  Title  XIII.  The  original  Title  XIII  consisted  of  only  one  section 
(I  1822;  q.v.,  post.  Legislation  9  1822),  which  was  repealed  by  Stats.  1907, 
p.  729,  by  "An  Act  to  repeal  Title  XIII  of  Part  III  of  the  Code  of  Civil  Pro- 
cedure and  to  substitute  a  new  Title  XIII  to  take  the  palace  thereof  in  said 
code,  relating  to  estates  of  missing  persons" ;  the  code  commissioner  saying,  "Re- 
pealing the  old  §  1822,  and  adding  three  new  sections  in  lieu  thereof,  codifying 
the  statute  1898,  page  218.*'  The  sections  constituting  the  present  Title  XIII 
are  identical  with  the  unconstitutional  sections  added  by  the  code  commissioners 
in  1901  (Stats.  1901,  p.  388). 

TrnsteeB  of  the  estates  of  missing  persons.  Appointment  of,  by  the  court. 
§  1822.  Whenever  any  resident  of  this  state,  who  owns  or  is  entitled 
to  the  possession  of  any  real  or  personal  property  situate  therein,  is  miss- 
ing, or  his  whereabouts  unknown,  for  ninety  days,  and  a  verified  petition 
is  presented  to  the  superior  court  of  the  county  of  which  he  is  a  resident 
by  bis  wife  or  any  of  his  family  or  friends,  representing  that  his  where- 
abouts has  been,  for  such  time,  and  still  is,  unknown,  and  that  his  estate 
requires  attention,  supervision,  and  care  of  ownership,  the  court  must 
order  such  petition  to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less 
than  ten  days  from  the  date  of  the  order.  The  clerk  of  the  court  must 
thereupon  publish,  for  at  least  ten  days  prior  to  the  day  so  appointed,  a 
notice  in  some  newspaper  published  in  the  county,  stating  that  such  peti- 
tion will  be  heard  at  the  court-room  of  the  court  at  the  time  appointed 
for  the  hearing.  The  court  may  direct  further  notice  of  the  application 
to  be  given  in  such  manner  and  to  such  persons  as  it  may  deem  proper. 
At  the  time  so  fixed  for  such  hearing,  or  at  any  subsequent  time  to 
which  the  hearing  may  be  postponed,  the  court  must  hear  the  petition 
and  the  evidence  offered  in  support  of  or  in  opposition  thereto,  and,  if 
satisfied  that  the  allegations  thereof  are  true,  and  that  such  person  re- 
mains missing,  and  his  whereabouts  unknown,  must  appoint  some  suitable 
person  to  take  charge  and  possession  of  such  estate,  and  manage  and 
control  it  under  the  direction  of  the  court.  In  appointing  a  trustee,  the 
court  must  prefer  the  wife  of  the  missing  person  (if  any  such  there  is), 
or  her  nominee,  and,  in  the  absence  of  a  wife,  some  person,  if  such  there 
is  who  is  willing  to  act,  entitled  to  participate  in  the  distribution  of  the 
missing  person's  estate  were  he  dead. 

Legislation  0 1822.     1.  Addition    by    Stats.    1901,    p.    238;    unconstitutional: 

See  note,  8  6t  Ante.     2.  Re-enacted  by  Stats.  1907,  p.  729.     See  Legislation  Title 

XIII,  ante.     The  original  9  1822  read,  "Nothing  in  this  code  affects  any  of  the 

p/oyisions  of  'An  Act  for  the  relief  of  insoWent  debtors  and  protection  of  eredl- 
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ton/  approved  May  4,  1852,  or  of  the  acts  amendatory  thereof,  approved  respec- 
tively March  12,  1858,  April  27,  1860.  and  April  27,  1868.  but  such  acta  are 
recognized  as  continuing  in  force  notwithstanding  the  provisions  of  this  eod*," 
and  waa  repealed  by  the  act  substituting  the  present  Title  XIII. 

Bonds  to  be  given  by  tmstees. 

§  1822a.  Every  person  appointed  under  the  provisions  of  the  preced- 
ing section  most  give  bond  in  the  amount  and  as  provided  for  in  section 
thirteen  hundred  and  eighty-eight. 

LeglsUtlon  §  1822a.     1.  Addition  by   Stats.   1901,  p.   239;    nneonstitntional : 
Sea  note,  S  6,  ante.     2.  Be-enacted  by  Stats.  1907,  p.  780. 

Powers  and  duties  of  trustees. 

§  1822b.  The  trustee  must  take  possession  of  the  real  and  personal  estate 
in  this  state  of  such  missing  persoD,  and  collect  and  receive  the  rents, 
income,  and  proceeds  thereof,  collect  all  indebtedness  owing  to  him,  and 
pay  the  expenses  thereof  out  of  the  trust  funds,  and  pay  such  indebted- 
oess  of  the  missing  person  as  may  be  authorized  by  the  court.  The  court 
may  direct  the  trustee  to  pay  to  the  person  or  persons  constituting  the 
family  of  the  missing  person  such  sum  or  sums  of  money  for  family  ex- 
penses and  support  from  the  income  of  the  estate  as  it  may,  from  time 
to  time,  determine.  The  trustee  must,  from  time  to  time,  when  directed 
by  the  court,  account  to  and  with  it  for  all  his  acts  as  trustee,  and  the 
court  may,  at  any  time,  upon  good  cause  shown,  remove  any  trustee,  and 
appoint  another  in  his  place. 

Legislation  81822b.     1.  Addition   by   Stats.    1901,  p.   289;   wieonstitutiooal: 
See  note,  I  6,  ante.     2.  Be-enacted  by  Stats.  1907,  p.  780. 
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TITLE  XIV. 

Ftoceedisgs  for  the  Adjustment,  Settlement,  and  Payment  of 
Any  Indebtedness  Existing  against  Any  City  or  Municipal 
Corporation  at  the  Time  of  Exclusion  of  Territory  There- 
from,  and  the  Division  of  the  Property  Thereof. 

I  1822e.  Petition  for  adjustment  of  Indebtedness. 

I  1822d.  Who  may  demur  to  or  answer  petition.     Rules  of  pleading  and  praette«. 

1 1822e.  How  amount  due  from  excluded  territory  determined. 

i  1822f.  How  Judgment  shall  be  eollected. 

Legislation 'ntls  XIY.  Added  by  Stats.  1907,  p.  721,  by  "An  Act  to  amend 
the  Code  of  Ciyil  Procedure  by  adding  a  new  title  thereto,  to  be  Icnown  as  Title 
XIY  of  Part  III,  relating  to  special  proceedings;  said  title  to  relate  to  proceedings 
for  the  adjustment,  settlement  and  payment  of  any  indebtedness  existing  against 
any  city  or  municipal  corporation  at  the  time  of  exclusion  of  territory  therefrom, 
and  the  division  of  the  property  thereof."  The  code  commissioner,  in  his  note  to 
IS  1822c-1822f,  says,  "New  sections  added,  codifying  the  act  of  March  25,  1893 
(1893:  686).  It  was  inserted  here  rather  than  in  the  Political  Code,  because  it 
pertains  wholly  to  'procedure  necessary  to  accomplish  the  objects  sought.'  " 

Petition  for  adjustmont  of  indebtedness. 

§  1822c.  When  territory  has  been  or  shall  be  excluded  from  anj  muni- 
cipal corporation,  the  superior  court  of  the  county  in  which  such  municipal 
corporation  is  situate  shall|  upon  a  verified  petition  of  any  ten  taxpayers 
residing  in  such  municipal  corporation,  or  in  the  territory  excluded  there- 
from, made  for  the  purpose  of  adjusting  the  amount  of  the  indebtedness 
of  such  municipal  corporation  existing  at  the  time  of  the  exclusion  of 
such  territory  due  from  the  excluded  territory,  and  stating  the  facts 
of  such  exclusion  and  the  amount  of  such  indebtedness,  cause  notice  to 
be  given  by  publication  thereof  in  a  newspaper  published  in  such  city 
or  municipal  corporation,  or  in  a  newspaper  published  in  the  county  in 
which  such  city  or  municipal  corporation  is  situated,  for  ten  days,  stat- 
ing the  substance  of  such  petition,  and  the  time  and  place  that  the  same 
shall  be  heard  by  said  superior  court,  which  time  of  hearing  shall  be 
at  least  fifteen  days  after  the  filing  of  such  petition,  or  at  any  time 
thereafter  to  which  such  hearing  may  be  continued  by  the  court. 

IfSglslAtion  1 1822c  Added  by  State.  1907,  p.  722.  Bee  ante,  Legislation 
Title  XIV. 

Wlio  niAy  demur  to  or  answer  petition.    Bnles  of  pleading  and  practice. 

§  1822d.  Any  person,  corporation,  or  taxpayer  interested  in  such  city 
or  municipal  corporation,  or  in  such  excluded  territory,  or  in  the  adjust- 
ment and  settlement  of  such  indebtedness,  may  demur  to  or  answer  said 
petition.  The  rules  of  pleading  and  practice  provided  by  this  code  which 
are  not  in  conflict  with  the  provisions  of  this  title,  are  hereby  made 
applicable  to  the  special  proceedings  herein  provided  for.     The  persons 
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■o  demurring  or  answering  said  petition  shall  be  the  defendants  to  said 
special  proceedings,  and  the  signers  of  the  petition  shall  be  the  plaintiifis. 

LeglfUtlon  1 1822d.     Added  bj  8UU.   1007,  p.  722.     8m  mlU,  LtgisUttoa 
TltU  XIV. 

How  amount  due  from  excluded  terrltoiry  determined. 

§  1822e.  Upon  the  hearing  of  such  special  proceedings,  the  court  shall 
have  power  to  determine  the  amount  due  from  such  excluded  territory  to 
the  municipal  corporation  from  which  it  was  excluded  as  its  proportion 
of  the  indebtedness  of  such  municipal  corporation  existing  at  the  tinae 
such  territory  was  excluded.  In  fixing  the  amount  due  from  such  ex- 
cluded territory,  the  said  court  must  ascertain  and  find  the  purposes  for 
which  the  said  indebtedness  was  created;  the  manner  and  place  in  which 
the  proceeds  of  said  indebtedness  were  expended;  the  value  of  the  prop- 
erty belonging  to  the  said  municipal  corporation  at  the  time  of  such 
exclusion;  the  assessed  value  of  the  property  situate  in  said  municipal 
corporation  at  the  time  the  city  assessment  was  made  immediately  pre- 
ceding such  exclusion,  and  the  assessed  value  of  the  excluded  territory 
as  shown  by  such  city  assessment.  If  the  value  of  the  property  belong- 
ing to  said  municipal  corporation,  and  which  remains  within  the  boun- 
daries thereof  after  such  exclusion,  should  exceed  the  value  of  city  or 
municipal  property  situated  in  such  excluded  territory,  and  also  exceed 
the  pro  rata  portion  of  the  indebtedness  of  the  municipal  corporation  due 
from  such  excluded  territory  as  shown  by  said  assessment,  the  court 
shall  find  and  adjudge  that  there  is  nothing  due  from  such  excluded 
territory.  After  such  finding  is  made,  and  judgment  rendered  by  the 
court,  such  excluded  territory  shall  not  be  subject  to  the  payment  of  any 
such  indebtedness,  and  all  property  belonging  to  such  municipal  corpora- 
tion remaining  within   its  boundaries  shall   belong  exclusively  to  it. 

Legislation  118226.     Added  bjr   8Uto.    1907,   p.   722.     8ee   ante,   Legitlation 
Title  XIV. 

How  judgment  ahall  be  collected. 

§1822f.  If  the  court  finds,  after  deducting  the  value  of  the  city  or 
municipal  property  from  the  value  of  that  in  the  excluded  territory,  and 
the  pro  rata  portion  of  the  indebtedness  to  be  borne  by  such  excluded 
territory,  a  balance  due  from  such  excluded  territory,  it  shall  render 
judgment  accordingly,  and  the  amount  of  such  judgment  shall  be  col- 
lected and  paid  in  the  same  manner  and  at  the  same  time  that  the  assess- 
ment is  levied  for,  and  the  collection  of  the  annual  municipal  taxes  is 
made  upon  the  property  remaining  in  such  municipal  corporation  for  any 
payment  on  account  of  such  indebtedness;  provided,  however,  that  any 
such  territory  excluded  from  any  municipal  corporation  may,  at  any 
time,  tender  to  the  legislative  body  of  such  city  or  municipal  corporation 
the  amount  for  which  such  excluded  territory  is  liable  on  account  of  such 
indebtedness,  and  after  such  tender  is  made  the  authority  of  such  muni- 
cipal corporation  to  levy  and  assess  taxes  on  such  excluded  territory  shall 
forever  cease. 

LeglsUttOB   1 1822f.     Added   hj   State.    1007,   p.    728.     See   ante,    Legislation 

Title  XIV. 
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GENERAL  DEFINITIONS  AND  DIVISIONS. 

1 1828.  DeflnUlon  of  evidence. 

I  1824.  Definition  of  proof. 

I  1825.  Definition  of  law  of  eridence. 

I  1828.  Degree  of  certainty  required  to  establith  facta. 

I  1827.  Four  kinds  of  evidence  specified. 

I  1828.  Several  degrees  of  evidence  specified. 

f  1829.  Primary  evidence  defined. 

i  1830.  Secondary  evidence  defined. 

I  1881.  Direct  evidence  defined. 

I  1882.  Indirect  evidence  defined. 

i  1888.  Prima  facie  evidence  defined. 

§  1884.  Partial  evidence  defined. 

I  1885.  Satisfactory  evidence  defined* 

I  1836.  Indispensable  evidence  defined. 

§  1887.  Conclusive  evidence  defined. 

I  1888.  Cumulative  evidence  defined. 

1 1839.  Corroborative  evidence  defined. 

Z>eflnltl(m  of  evldenco. 

§1823.    Judicial  evidence  is  the  means,  sanctioned  bj  law,  of  ascer- 
taining in  a  judicial  proceeding  the  truth  respecting  a  question  of  fact. 

Legislation  §1823.     Enacted  March  11,  1872. 

OlUtions.     App.  1/379;  2/706. 

Bvldenea.  Law  of:  Post,  S  1825.  Kinds  of:  Post,  8  1827.  Degrees  of: 
Post,  S8  1828  et  seq.  Relevancy  of:  Post,  99  1868,  1870.  Prodnetion  of:  Post, 
9  1825,  snbd.  8.     Yaltto  and  effect  of:  Post,  9  1825,  subd.  5. 

Deflnition  of  proof. 

§1824.    Proof  is  the  effect  of  evidence,  the  establiahment  of  a  fact 
hy  evidence. 

Legislation  §  1824.     Enacted  March  11,  1872. 

Proof.  Degree  required:  Post,  9  1826.  Order  of:  Ante.  9  607;  post,  9  2042. 
Extent  of:  Post,  99  1867,  1869.  LimiU  of:  Post,  99  1868,  1870.  Burden  of: 
Post,    99  1869,    1981. 

Definition  of  law  of  evidence. 

§1825.    The  law  of  evidence,  which  is  the  subject  of  this  part  of  the 
code,  is  a  collection  of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  dis- 
putable and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

Legislation  §  1825.     1.  Enacted    March    11,    1872.     2.  Amendment    by    BUts. 
1901,  p.  289;  unconstitutional:  See  note,  9  5,   ante. 
Citotlons.     App.  1/379. 
•ubd.  a.     Preanmptions:  Post,  99  1959,  1961-1963,  and  notes. 
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Bnbd.  8.  Production  of  evidence:  Post,  SS  1081-2054. 
Snbd.  4.  Exclusion  of  evidence:  Post.  59  1867,  1668. 
Snbd.  6.     Valae  and  effect  of  evidence:  Post,  I  2061. 

Degree  of  certainty  required  to  establish  facts. 

§1826.  The  law  does  not  require  demonstration;  that  is,  snch  a 
degree  of  proof  as,  excluding  possibility  of  error,  produces  absolute  cer- 
tainty; because  such  proof  is  rareJy  possible.  Moral  certainty  only  is 
required,  or  that  degree  of  proof  which  produces  conviction  in  an  un- 
prejudiced mind. 

Lesislation  8  1826.     Enacted  March  11,  1872. 

CiUtions.  Cel.  80/582,  584,  603;  180/8,  89;  189/895;  141/549;  148/898. 
App.  1/425. 

Proof:  Ante,  S  1824. 

Four  kinds  of  evidence  specified. 

§  1827.     There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 
8.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

Legislation  8  1827.     Enacted  March  11,  1872. 
CiUtioni.     Cal.  61/404;   107/209. 
Subd.  1.     Knowledge  of  court:  Post,  §  1876. 
Snbd.  2.     Witnesses:   Pott,  SS  1878-1884. 
8nbd.  8.     WriUngs:   Post.  SS  1887-1951. 
Babd.  4.     Other  material  objects:  Post,  I  1954. 

Several  degrees  of  evidence  specified. 

§  1828.     There  are  several  degrees  of  evidence; 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  conclusive. 

Legislation  81828.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1878-74.  p.  879,  substituting  (1)  in  subd.  1,  "primarj"  for  "original,"  and 
(8)  in  subd.  3,  "prima  facie'*  for  "primary." 


Primary  evidence  defined. 

§1829.  Primary  evidence  is  that  kind  of  evidence  which,  ander  every 
possible  circumstance,  affords  the  greatest  certainty  of  the  fact  in  ques- 
tion. Thus,  a  written  instrument  is  itself  the  best  possible  evidence  of 
its  existence  and  contents. 

Legislation  81829.     l.  Enacted   March   11,   1872,   and   then   read:    "Original 
OTidence  is  an  original  writing     or    material    object    introduced    in  eTidenoa." 
2.  Amended  by  Code  Amdts.  1873-74,  p.  879. 
Citations.     App.  1/379;  2/29. 

Secondary  evidence  defined. 

§1830.  Secondary  evidence  is  that  which  is  inferior  to  primary. 
Thus,  a  copy  of  an  instrument  or  oral  evidence  of  its  contents  is  second* 
ary  evidence  of  the  instrument  and  contents. 
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LegiBlAtlon  §1830.  1.  Enacted  March  11,  1872,  and  then  read:' "Secondary 
eyidence  ia  a  copy  of  such  original  writing  or  object,  or  oral  evidenee  thereof.** 
2.  Amended  by  Code  Amdta.  1878-74,  p.  879. 

Oontentf  of  a  writing,  tridence  of:  Post,  IS  1865,  1856. 

Direct  evldenca  defined. 

§1831.  Direct  evidence  is  that  which  proves  the  fact  in  dispate, 
directly,  without  an  inference  or  presumption,  and  which  in  itself,  it 
true,  conclusively  establishes  that  fact.  For  example:  if  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 

Legislation  fi  1831.     Enacted  March  11,  1872. 
CiUtioni.     Cal.  143/898.     App.  4/70. 

Indirect  evidence  defined. 

§1832.  Indirect  evidence  is  that  which  tends  to  establish  the  fact  in 
dispute  by  proving  another,  and  which,  though  true,  does  not  of  itself 
conclusively  establish  that  fact,  but  which  affords  an  inference  or  pre- 
sumption of  its  existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact,  from  which  the 
fact  in  dispute  is  inferred. 

Legislation  §  1832.     Enacted  March  11,  1872. 

CiUUons.     Cal.  106/198;  141/63;  143/898;  146/121.     App.  4/43. 

Indirect  evidence:  Post,   68  1957-1963. 

Prima  facie  evidence  defined. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for  the  proof  of  a 
particular  fact,  until  contradicted  and  overcome  by  other  evidence.  For 
example:  the  certificate  of  a  recording  officer  is  prima  facie  evidence  of 
a  record,  but  it  may  afterwards  be  rejected  upon  proof  that  there  is  no 
such  record. 

Legislation  8  1833.     1.  Enacted  March  11,  1872.     2.  Amended  by  Code  Amdts. 
1878-74,  p.  879,  substituting  "prima  facie"  for  "primary,"  in  both  Instances. 
CiUUons.     Cal.   70/570;    75/449;    88/272.     App.   5/489. 
Disputable   presumption:  Post,    §1968. 

Partial  evidence  defined. 

§  1834.  Partial  evidence  is  that  which  goes  to  establish  a  detached 
fact,  in  a  series  tending  to  the  fact  in  dispute.  It  may  be  received,  sub- 
ject to  be  rejected  as  incompetent,  unless  connected  with  the  fact  in  dis- 
pute by  proof  of  other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  remote  occupant  is 
partial,  for  it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards 
connected  with  the  fact  in  dispute. 

LegislaUon  §  1834.     Enacted  March  11,  1872. 
Connected  with  the  fact  in  dispute:  Post,  S  1868. 

Satisfactory  evidence  defined. 

§  1835.  That  evidence  is  deemed  satisfactory  which  ordinarily  pro- 
duces moral  certainty  or  conviction  in  an  unprejudiced  mind.    Such  evi- 
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dence  alone  will  justify  a  verdict.     Evidence  less  than  this  is  denomi- 
nated slight  evidence. 

LeglBUtton  §  1836.     Enmcted  March  11.  1872. 

OiUtions.  Cal.  73/527;  76/108;  79/406;  80/132,  684;  04/350,  412;  105/ 
622;  132/866,  620;  188/166;  186/414;  189/395;  140/399;  141/549;  149/245; 
150/709.     App.   1/424,  425;   6/189. 

Batlafaetory  tvidtnce.     To  Justify  verdiot:  Post,  S  2061,  nibd.  6. 

Indispensable  evidence  defined. 

§  1836.  Indispensable  evidence  is  that  without  which  a  particular  fact 
cannot  be  proved. 

LegliUUon  1 1836.     Enacted  March  11,  1873, 
Indispensable  evidence:  Post,   |fi  1967-1974. 

Conclusive  efvldence  defined. 

§18S7.  Conclusive  or  unanswerable  evidence  Is  that  which  the  law 
does  not  permit  to  be  contradicted.  For  example,  the  record  of  a  court 
of  competent  jurisdiction  cannot  be  contradicted  by  the  parties  to  it. 

Legislation  1 1837.     Enacted  March  11,  1872. 

CiUttons.     Gal.   83/272. 

Oonclusive  evidence:  Post,   IS  1908,   1962,   1978. 

Omnulative  evidence  defined. 

§1838.  Cumulative  evidence  is  additional  evidence  of  the  same  ehar- 
acter,  to  the  same  point. 

Legislation  1 1838.     Enacted  March  11,  1872. 
OiUtions.     Cal.  93/208. 

Corroborative  evidence  defined. 

§1839.  Corroborative  evidence  is  additional  evidence  of  a  different 
character,  to  the  same  point. 

Legislation  §1839.     Enacted  March  11,  1873. 
CltoUons.     OaL  111/14.     App.  6/659. 
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TITLE  I. 
General  Principles  of  Evidence. 

1844.  One  witnetB  lafficient  to  prove  •  fact. 

1845.  Tettimony  eonflned  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  afTected. 

1847.  Witness  presnmed  to  speak  the  truth. 

1848.  Rights  of  one  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  CTidence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  successor  In  Inferest. 

1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

1855.  Contents  of  writing,  how  proved. 
1855a.  Public  record  or  document.     Proof  of  eontents  of  lost.     When  used  as  •▼!- 

dence. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  rala. 

1859.  The  intention  of  the  legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1868.  Persons  skilled  may  testify,  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  partiei. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 
1868..  Evidence  eonflned  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

One  witness  sufficient  to  prove  a  fact. 

§  1844.  The  direct  evidence  of  one  witness  wlio  !s  entitled  to  full 
credit  is  sufficient  for  proof  of  anj  fact,  except  perjury  and  treason. 

Legislation  8  1844.     Enacted  March   11,  1872. 

Citations.     Cal.  62/810;  125/37;  149/161.     App.  7/864. 

Witness.  Definition:  Post,  {  1878.  Competency:  Post,  98  1879  et  seq.  Two 
wltnessea  for  lost  or  destroyed  will:  Ante,  §  1839.  Perjury  and  treason,  more 
than  one  witness:  Post,   1 1968. 

Testimony  confined  to  personal  knowled^. 

§1845.  A  witness  can  testify  of  those  facts  only  wbieli  lie  knows  of 
his  own  knowledge;  that  is,  which  are  derived  from  his  own  perceptions, 
except  in  those  few  express  cases  in  which  his  opinions  or  inferences,  or 
the  declarations  of  others,  are  admissible. 

IiAgisUtton  i  1846.     Enacted  March  11,  1872. 
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Cltatloni.  Cil.  85/584;  142/111;  145/162;  149/708.  App.  1/879;  6/49;  7/ 
855. 

OpinloDB,  inferencei,  dedarationi:   See  pott,    |  1870 

Testimony  to  be  in  presence  of  persons  affected. 

§1846.  A  witness  can  be  heard  only  upon  oath  or  affirmation,  and 
upon  a  trial  he  can  be  heard  only  in  the  presence  and  subject  to  the 
examination  of  all  the  parties,  if  they  choose  to  attend  and  examine. 

LeglBlation  §  1846.     Enacted  March  11,  1872. 

Citations.     Cal.   87/113.     App.  1/379. 

Oath  or  affirmation.     Administration  of:  Post,  f §  2098-2097. 

Examination  of  witnsssss:  Post,  81  2042-2054. 

Witness  presumed  to  speak  the  trntta. 

§  1847.  A  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testifies,  by  the 
character  of  his  testimony,  or  by  evidence  affecting  his  character  for 
truth,  honesty,  or  integrity,  or  his  motives,  or  by  contradictory  evidence; 
and  the  jury  are  the  exclusive  judges  of  his  credibility. 

Legislation  8  1847.     Enacted  March  11,  1872. 

Citations.  Cal.  50/285;  60/418;  65/551;  86/85;  106/98;  119/171;  ISl/ 
669;  123/409;  130/10;  184/540;  187/223;  141/612;  148/127,  640;  149/161; 
153/9.      App.   4/466;    6/47. 

Evidence  of  good  character:  Post,  §  2058. 

Impeachment  of  witness:  Post,   I  2052. 

Valne  of  evidence:  Post,  i  2061. 

Presumption  repelled,  manner  of  testifying:  Post,  §  2061,  inM.  9.  CharaeUr 
of  testimony:  Poit,  {  2061,  snhd.  8.  Impeaching  credit:  Post,  |§  3049,  2051, 
2052.     Contradictory  evidence:  Poet,    88  2049,   2051. 

Jury  exclusive  Judges  of  credibility:  Post,  8  2061. 

Bights  of  one  person  not  affected  by  acts  of  another. 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act,  or  omission  of  another,  except  by  virtue  of  a  particular  relation  be- 
tween them;  therefore,  proceedings  against  one  cannot  affect  another. 

Legislation  9  1848.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1873-74,  p.  380,  substituting  the  article  "a"  for  "the*'  before  "party."  8.  Amend- 
ment by  Stats.  1901,  p.  239;  unconstitutional:  See  note,  8  8»  ante. 

Citations.     Cftl.   146/529.     App.   1/879;   6/208. 

Books,  entries  In:  Post,   8  1946. 

Declaration,  etc.,  of  another,  when  admisslbls:  Post,  88  1849-1858.  Dedaxa- 
tlons  of  decedents:  Post,   8  1870.     Partner,  agent,  etc.:   Post,   8  1870,  subd.  6. 

Declarations  of  predecessor  in  title  evidence. 

§  1849.  Where,  however,  one  derives  title  to  real  property  from  an- 
other, the  declaration,  act,  or  omission  of  the  latter,  while  holding  the 
title,  in  relation  to  the  property,  is  evidence  against  the  former. 

Legislation  9  1849.     Enacted  March  11.  1872. 

Citations.  Cal.  50/479;  52/349;  60/603,  510;  63/16;  70/818,  815,  818; 
79/413;  93/96;  106/884;  109/670;  120/126;  121/52,  594;  146/774;  150/268; 
162/714.     App.  7/68. 
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Declaratlona  which  are  a  part  of  the  traaaactioii. 

§1850.  Where,  also,  the  declaration,  act,  or  omission  forms  part  of  a 
transaction,  which  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact, 
such  declaration,  act,  or  omission  is  evidence,  as  part  of  the  transaction. 

Legislation  6  1860.     Enacted  March  11,   1872. 

CitationB.  Cal.  58/26;  58/158;  62/310;  68/16;  79/811;  09/78;  106/884; 
124/659;    188/186;    189/481;    140/456;    145/690,    774.     App.    1/879. 

Declarations  before  others:  Post,  §  1870,  subd.  8.  Writing,  evidence  to  ex- 
plain: Post,  fi  1860. 

Evldeiice  relating  to  third  person. 

§  1851.  And  where  the  question  in  dispute  between  the  parties  is  the 
obligation  or  duty  of  a  third  person,  whatever  would  be  the  evidence  for 
or  against  such  person  is  prima  facie  evidence  between  the  parties. 

Legislation  9  1851.  1.  Enacted  March  11.  1872.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  880,  (1)  inserting  "the"  before  "evidence,"  in  the  first  instance, 
and  (2)  substituting  "prima  facie"  for  ^'primary."  8.  Amendment  by  Stats. 
1901,  p.  240;  unconstitutional:  See  note,  (  5,  ante. 

CiUtions.     Cal.    76/5;    145/774. 

Declaration  of  decedent  evidence  of  pedigree. 

§  1852.  The  declaration,  act,  or  omission  of  a  member  of  a  familv 
who  is  a  decedent,  or  out  of  the  jurisdiction,  is  also  admissible  as  evi- 
dence of  common  reputation,  in  cases  where,  on  questions  of  pedigree, 
such  reputation  is  admissible. 

Legislation  1 1852.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  240;  unconstitutional:   See  note,  fi  5,  ante. 

OiUttoni.  Cal.  124/661;  128/554;  135/386,  888;  140/459;  145/774.  App. 
5/49. 

Declaration  of  decedent:  Post,   §  1870,  subd.  4. 

Common  reputation  on  qneitions  of  pedigree,  etc.:  Post,  1 1870,  subd.  11. 

Declaration  of  decedent  eyidence  against  his  sneceasor  In  Interest. 

§1853.  The  declaration,  act,  or  omission  of  a  decedent,  having  suffi- 
cient knowledge  of  the  subject,  against  his  pecuniary  interest,  is  also 
admissible  as  evidence  to  that  extent  against  his  successor  in  interest. 

LegisUtion  9  1868.     Enscted  March  11,  1872. 

CiUtions.  Cal.  121/594;  126/146;  186/424;  140/456;  141/60;  145/774. 
App.  1/112. 

Deeedent'i  declaration  against  interest:  Post,  1 1870,  subd.  4.  Entries  and 
other  writings:  Post,  I  1946. 

When  part  of  a  transaction  proved,  the  whole  la  admissible. 

§  1854.  When  part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  bj  one  party,  the  whole  on  the  same  subject  may  be 
inquired  into  by  the  other;  when  a  letter  is  read,  the  answer  may  be 
given;  and  when  a  detached  act,  declaration,  conversation,  or  writing  is 
given  in  evidence,  any  other  act,  declaration,  conversation,  or  writing, 
which  is  necessary  to  make  it  understood,  may  also  be  given  in  evidence. 

LegisUtion  §  1854.     Enacted  March  11,  1872. 

CiUtions.     Cal.   68/14;    110/418;    118/135;    185/82;    145/214.     App.   5/86L 
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Contents  of  writing,  bow  proved. 

§1855.  There  can  be  no  evidence  of  the  contents  of  a  writing,  other 
than  the  writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case  proof 
of  the  loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom 
the  evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of 
a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  eopy  of  the 
record  is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  doco- 
ments,  which  cannot  be  examined  in  court  without  great  loss  of  time, 
and  the  evidence  sought  from  them  is  only  the  general  result  of  the 
whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  eopy  of  the 
original,  or  of  the  record,  must  be  produced;  in  those  mentioned  in  sub- 
divisions one  and  two,  either  a  copy  or  Oral  evidence  of  the  contents. 

Legislation  1 1866.  1.  Enmot«d  Mareh  11,  1872  (bsied  on  Practie«  Aet^ 
1447).  (1)  in  introductory  paragraph,  rabBtitutiiig  "can"  for  "ahall";  (2)  In 
lubd.  2,  aubatituting  "muat"  for  "ahall";  (3)  in  aubd.  4,  adding  "by  thia  code" 
after  "evidence";  and  (4)  adding  the  final  prragraph.  2.  Amended  by  Coda 
Amdta.  1878-74,  p.  880,  (1)  in  aubd.  4,  changing  "by"  to  "other"  before  "atat- 
ute";  (2)  in  final  paragraph,  adding  "or  of  the  record"  after  "original."  S. 
Amendment  by  State.  1901,  p.  240;  unconatitutional:  Bee  note,  I  6,  ante. 

Citations.  Cal.  51/201;  69/506;  65/378;  69/496;  70/16;  89/621,  622;  118/ 
299;  124/446;  (aubd.  4)  52/186;  69/506;  (snbd.  5)  122/497;  187/176;  142/ 
189.     App.  7/66. 

Contents  of  writing:  Post,  fift  1987,  1969. 

Original  in  possession  of  opponent.     Notice  to  prodooe:  Post;  ||  1988,  1989. 

Public  writings.     Generally:  Post,  §|  1892-1927. 

Affidavits:  Poet,  |§.2009  et  aeq. 

Snbd.  4.     Certified  copies  of  records:  See  post,  f  8  1919  et  seq. 

Public  record  or  document.    Proof  of  contents  of  lost    When  used  ss 

evidence. 

§  1855a.  When  it  is  desired  to  prove  the  contents  of  any  public  record 
or  document  lost  or  destroyed  by  conflagration  or  other  public  calamity 
and  after  proof  of  such  loss  or  destruction,  there  is  offered  in  proof  of 
such  contents,  any  abstract  of  title  issued  and  certified  to  as  correct  by 
any  person,  firm  or  corporation  engaged  in  the  business  of  preparing  and 
malting  abstracts  of  title  issued  and  certified  to  as  correct  by  any  such 
person,  firm  or  corporation,  the  same  may  be  admitted  in  evidence  on 
proof  that  the  same  was  prepared  and  made  in  the  ordinary  course  of 
business  prior  to  such  loss  or  destruction,  and  without  further  proof  by 
the  person  who  actually  made  the  copies,  extracts,  notes  or  memoranda 
of  records,  constituting  such  abstract  of  title  that  they  were  correctly 
taken  from  the  original  record  or  document;  provided,  nevertheless,  that 
whenever  and  as  soon  as  said  action  is  set  for  trial  any  party  so  desiring 
to  use  said  evidence  shall  notify  all  other  parties  to  the  action  who  have 
appeared  therein,  of  his  intention  to  use  the  same  at  the  trial  of  taid 
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action,  and  shall  give  all  such  other  parties  a  reasonable  opportunity  to 
inspect  the  same  and  to  take  copies  thereof. 

LeglsUtton  §  1856a.     Added  by  Stats.  1906,  p.  70. 

An  agreement  reduced  to  writing  deemed  the  whole. 

§1856.  When  the  terms  of  an  agreement  have  been  reduced  to  writ- 
ing by  the  parties,  it  is  to  be  considered  as  containing  all  those  terms, 
and  therefore  there  can  be  between  the  parties  and  their  representatives, 
or  successors  in  interest,  no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the  following  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by 
the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  circumstances 
under  which  the  agreement  was  made  or  to  which  it  relates,  as  defined 
in  section  eighteen  hundred  and  sixty,  or  to  explain  an  extrinsic  am- 
biguity, or  to  establish  illegality  or  fraud.  The  term  agreement  includes 
deeds  and  wills,  as  well  as  contracts  between  parties. 

Legislation  0  1866.     Enacted  March  11,   1872. 

CiUtions.  Cal.  48/99;  89/621;  95/570;  97/387;  104/109,  111.  118,  121; 
112/51;  117/211;  121/520;  124/446;  129/875;  185/29;  144/691;  146/694; 
147/318,  825.  827;  150/654;  (subd.  1)  187/76;  (snbd.  2)  187/100;  141/228. 
App.  8/120;   5/531,  533. 

Wilting  supersedes  oral  negotiations:  Oiv.  Code,  |  1625.  Parol  evldenoo  to 
vaij  or  eontradict  written  agreement:  Cir.  Code,  9  1639.  Fraud,  to  establish: 
See  OiT.  Code,  §  1640.  MisUke  or  imperfection,  to  correct:  Bee  Cit.  Code. 
I  1640.  Bevlslon  and  reformation  of  contracts  for  fraud  or  mistake:  Civ.  Code, 
18  8899-3402.     Surronnding  circumstances  to  show:  Post,  S  1860. 

BedUls  in  document,  conclusiveness  of:  Post,  |  1962,  subd.  2. 

Usage,  etc.:  Post,  1 1870.  subd.  12. 

Consideration:  Post,  9  1962,  subd.  2. 

Alterations  and  erasures:  Post,  9  1982. 

Oonstniction  of  language  relates  to  place  where  used, 

§1867.     The  language  of  a  writing  is  to  be  interpreted  according  to 

the  meaning  it  bears  in  the  place  of  its  execution,  unless  the  parties 

have  reference  to  a  different  place. 

LeglsUtion  §  1867.     Enacted  March  11,  1872. 
Interpretation  of  contract^  lez  lod:  CIt.  Code,  9  1646. 

Oonstrnctlon  of  statutes  and  instniinents,  general  rule. 

§  1858.  In  the  construction  of  a  statute  or  instrument,  the  office  of  the 
judge  is  simply  to  ascertain  and  declare  what  is  in  terms  or  in  substance 
contained  therein,  not  to  insert  what  has  been  omitted,  or  to  omit  what 
has  been  inserted;  and  where  there  are  several  provisions  or  particulars, 
such  a  construction  is,  if  possible,  to  be  adopted  as  will  give  effect  to  all. 

Legislation  §  1868.     Enacted  March  11,  1872. 

Citations.     Cal.  65/464;  74/67;  107/864;  108/655;  110/896;  146/696;   152/ 

495. 

Construction.     Oenorally:  Post,    9  1859.     Giving    effect    to    all:  Civ.    Code, 

I  1641. 
Interpretation  which  gives  effect  preferred:  Cit.  Code,   9  8541. 
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AArmatlye  only  to  be  proved. 

§1869.  Each  party  must  prove  his  own  affirmatiye  allegations.  Evi- 
dence need  not  be  given  in  support  of  a  negative  allegation,  except  when 
such  negative  allegation  is  an  essential  part  of  the  statement  of  the  right 
or  title  on  which  the  cause  of  action  or  defense  is  founded,  nor  even  in 
such  case  when  the  allegation  is  a  denial  of  the  existence  of  a  document, 
the  custody  of  which  belongs  to  the  opposite  party. 

Legislation  §  1869.     Enacted  March  11,  1872. 

Citations.     Cal.  92/338;  94/174,  176;  186/6|8;  187/288;  140/421,  480,  481, 
489,   440;    145/460. 

Borden  of  proof:   Post,  9  1981. 

Facts  wbich  may  be  proved  on  triaL 

§  1870.  In  conformity  with  the  preceding  provisions,  OTidenee  may  be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence  against  such 
party; 

3.  An  act  or  declaration  of  another,  m  the  presence  and  within  the 
observation  of  a  party,  and  his  conduct  in  relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  person  in 
respect  to  the  relationship,  birth,  marriage,  or  death  of  any  person  re- 
lated by  blood  or  marriage  to  such  deceased  person;  the  act  or  declara- 
tion of  a  deceased  person  done  or  made  against  his  interest  in  respect  to 
his  real  property;  and  also  in  criminal  actions,  the  act  or  declaration  of 
a  dying  person,  made  under  a  sense  of  impending  death,  respecting  the 
cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration  of  a 
partner  or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency,  and  during  its  existence.  The  same  rule  applies  to  the  act  or 
declaration  of  a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator 
against  his  co-conspirator,  and  relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  transaction,  as 
explained  in  section  eighteen  hundred  and  fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or 
unable  to  testify,  given  in  a  former  action  between  the  same  parties,  re- 
lating to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a 
person,  when  he  has  knowledge  of  the  person  or  handwriting;  his  opinion 
on  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of 
which  is  in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the 
opinion  of  an  intimate  acquaintance  respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy,  respect- 
ing facts  of  a  public  or  general  interest  more  than  thirty  years  old,  and 
in  cases  of  pedigree  and  boundary; 
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12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instrn- 
ment,  where  such  true  character  is  not  otherwise  plain;  but  usage  is 
never  admissible,  except  as  an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  com- 
mon reputation;  and  entries  in  family  Bibles,  or  other  family  books  or 
charts;  engravings  on  rings,  family  portraits,  and  the  like,  as  evidence 
of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is  admis- 
sible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed  or  are 
logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness,  as  ex- 
plained in  section  eighteen  hundred  and  forty-seven. 

Legislation  §  1870.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  240;   unconstitutional:   See  note,  9  5,  ante. 

CiUtions.  Cat.  124/446;  135/888;  147/169;  149/236.  672;  150/609;  (subd. 
1)  133/478;  (subd.  2)  78/286;  86/489;  95/296;  136/181;  145/234;  (subd.  3) 
125/546;  134/204;  136/181;  (subd.  4)  94/599;  118/519;  128/554;  145/234; 
(subd.  6)  103/406;  180/255;  140/630;  (subd.  6)  59/352;  77/502;  123/408; 
(subd.  7)  79/311;  (subd.  8)  51/583;  56/599;  64/22;  66/672;  73/608;  80/ 
85,  254;  98/131;  182/263;  (subd.  9)  54/512;  65/451;  91/59;  134/314;  136/ 
807;  (subd.  10)  67/568;  69/394;  67/446;  71/352;  77/149;  79/384;  92/565; 
94/414;  100/588;  101/845;  102/636,  637;  106/349;  115/257;  120/14;  127/ 
696;  134/12;  141/595,  596;  142/361;  143/583;  149/708;  151/207,  418; 
(subd.  11)  68/574;  83/242;  135/388;  137/303;  (subd.  12)  99/372;  140/5U7; 
141/785;  (subd.  18)  118/519;  (subd.  14)  89/622;  124/446;  (subd.  15)  139/ 
123;  143/898;  (subd.  16)  107/159.  App.  1/379;  3/545;  7/355;  (subd.  1)  2/ 
29,  98;  (subd.  2)  2/98,  207;  4/715;  5/327;  (subd.  3)  1/11;  2/282;  (subd.  4) 
6/49;  (subd.  5)  8/642;  (subd.  6)  3/87;  5/208,  209;  (subd.  10)  7/25;  (subd. 
12)  1/759;  6/24;   (subd.  15)  4/417. 

DedarationB  of  testator  inadmlisible  to  ibow  Intent:  See  Gir.  Code.  {§  1818. 
1340. 

Explaining  contract  by  reference  to  dicumstances  under  which  made:   See  dr. 

Code,  I  1647. 

Explaining  contract  by  reference  to  matter  to  which  it  relates:   See  Civ.  Code. 

I  1647. 

M<"^''g  cuitoms,  nsages,  and  regulations,  admissibility  of:  See  ante,  {748. 
Offer  to  compromise:  Post.  §  2078.     Confeiilon  in  divorce  suit:  Post,  i  2079. 
Bubd.  7.     Sea  geita:  Ante,  I  1850. 
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TITLE  TI. 
Kinds  and  Degrees  of  Evidence. 

Ohsptor  I.  Knowledge  of  the  Court.     8  1875. 

11.  Witnesses.     |9  1878-1884. 

III.  Writings.     Articles  I-III.     { 8  1887-1951. 

.  IV.  Material  Objects  Presented  to  the  Senses,  Other  than  Writings.     |  1954. 

V.  Indirect  Evidence.     Inferences  and  Presumptions,     f  9  1957— 1968. 

VI.  Indispensable  Evidence.      88  1967-1974. 

Vn.  OonelusiTS  or  Unanswerable  Evidence.  .  8  1978. 

CHAPTEB  I. 
Knowledge  of  tlie  Oourl 

8  1675.     Certain  faett  of  general  notoriety  assumed  to  be  true.     Bpecifleatlon  of  such 
facts. 

Certain  facts  of  general  notoriety  assumed  to  be  tme.    Specification  of 
sadi  facts. 
§1875.    Courts  take  judicial  notice  of  the  following  facta: 

1.  The  true  signification  of  all  Englisb  words  and  phrases,  and  of  all 
legal  expressions; 

2.  Whatever  is  established  bj  law; 

3.  Public  and  private  official  acts  of  the  legislative,  executive,  and 
judicial  departments  of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office 
of  the  principal  officers  of  government  in  the  legislative,  executive,  and 
judicial  departments  of  this  state  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sov- 
ereign recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of 
notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divis- 
ions and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference. 

Legislation  1 1876.  1.  Enacted  March  11,  1872.  2.  Amendment  by  State. 
1901,  p.  241;  unconstitutional:   See  note,  8  5,  ante. 

ClUUons.  Cal.  52/188;  64/91;  66/412;  78/262;  92/280;  101/288;  108/ 
829;  104/290;  105/574;  146/608;  147/524;  (subd.  1)  122/519;  (subd.  2) 
69/55;  88/105;  99/579,  108/158;  114/581;  115/447;  117/623;  130/6;  131/ 
225;  (subd.  8)  69/495;  79/697;  86/211;  113/256,  257;  114/581;  117/ 
623;  (subd.  8)  61/404;  86/211;  113/625;  137/216.  App.  (subd.  2)  8/77; 
(subd.   7)    8/599;    (subd.   8)    8/189. 
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CHAPTEB  n. 

WitUMsaa 

I  1878.  Wlineiiei  defliifld. 

i  1870.  All  penons  capable  of  pereeptton  and  eommunieation  may  be  witneesefl. 

i  1880.  Pertona  who  cannot  testify. 

1 1881.  Pertoni  in  particular  relationa  to  partiea.     Prohibited  from  testifying  in  ear- 
tain  cases. 

I  1882.  When  priTileged  persons  must  testify.     [Repealed.] 

I  1888.  Jndfe  or  a  juror  may  be  witness. 

1 1884.  When  an  interpreter  to  be  sworn* 

Witnesses  defined. 

§  1878.  A  witness  is  a  person  whose  declaration  nnder  oath  is  received 
as  evidence  for  any  purpose,  whether  such  declaration  be  made  on  oral 
examination,  or  by  deposition  or  affidavit. 

Legislation  •  1878.     Enacted  March  11,   1872. 

OiUtions.     Oal.  82/464;    92/485;    132/201;    145/728. 

Compare  post,  |  2002. 

OnU  examination:  Ante,  8  1846. 

General  rnlei  of:  Post,  §§2042  et  leq. 

Deposition:  Post,  §§2019-2088. 

Affldavit:  Post,    §§2009-2015. 

All  persons  capable  of  perceptiott  and  eonimimication  may  be  witnesses. 
§1879.  AH  persons,  without  exception,  otherwise  than  is  specified  in 
the  next  two  sections,  who,  having  organs  of  sense,  can  perceive,  and, 
perceiving,  can  make  known  their  perceptions  to  others,  may  be  wit- 
nesses. Therefore,  neither  parties  nor  other  persons  who  have  an  interest 
in  the  event  of  an  action  or  proceeding  are  excluded;  nor  those  who 
have  been  convicted  of  crime;  nor  persons  on  account  of  their  opinions 
on  matters  of  religious  belief;  although,  in  every  case  the  credibility  of 
the  witness  may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Legislation  §1879.  Enacted  March  11,  1872;  based  on  Practice  Act,  §§  391. 
892,  as  amended  by  Stats.  1868,  p.  701,  which  read:  "Section  391.  All  persons, 
without  exception,  otherwise  than  as  specified  in  this  chapter,  maj  be  witnesses  in 
any  action  or  proceeding.  Facts  which  have  heretofore  cansed  the  exclusion  of 
-  testimony,  may  atill  be  shown,  for  the  purpose  of  sffecting  its  credibility.*' 
"Section  892.  No  person  shall  be  disqualified  as  a  witness  in  any  action  or  pro- 
ceeding on  account  of  his  opinions  on  matters  of  religious  belief,  or  by  reason  of 
his  interest  In  the  event  of  the  action  or  proceeding  ss  a  party  thereto,  or  other- 
wise; but  the  party  or  partiea  thereto,  and  the  person  in  whose  behalf  such  action 
or  proceeding  may  be  brought  or  defended,  shall,  except  as  hereinafter  excepted, 
be  competent  and  compellable  to  give  evidence,  either  viva  voce,  or  by  deposition, 
ir  upon  a  commission,  in  the  same  manner  and  subject  to  the  same  rules  of 
examination  as  any  other  witness,  on  behalf  of  himself,  or  either  or  any  of  the 
parties  to  the  action  or  proceeding." 

CitaUons.  Cal.  47/126;  60/413;  64/270.  271;  70/54:  71/378,  550;  72/458; 
82/464;    104/486;    106/92;    122/658;    185/172;    187/302;    139/472;    141/570. 
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572;    149/672.     Prac.    Act:   Cal.    (8  891)    24/423;    (S  392)    4/16;    6/195,    858; 
9/70;    14/471;    17/604;   26/35,    148. 
Perions  incompetent  ai  wltneiiei:  Post,  |§  1880,  1881. 

PersonB  wbo  cannot  testify. 

§  1880.    The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for 
examination. 

2.  Children  under  ten  years  of  age.  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of 
relating  them  truly. 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or  per- 
sons in  whose  behalf  an  action  or  proceeding  is  prosecuted,  against  an 
executor  or  administrator  upon  a  claim,  or  demand  against  the  estate  of 
a  deceased  person,  as  to  any  matter  or  fact  occurring  before  the  death 
of  such  deceased  person. 

Legislation  1 1880.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  8  894, 
as  amended  by  Stats.  1868,  p.  60,  which  read:  "The  following  persons  shall  not 
be  witnesses:  First.  Those  who  are  of  unsound  mind  at  the  time  of  their  pro- 
duction for  examination.  Second.  Children  under  ten  years  of  age,  who,  in  the 
opinion  of  the  court,  appear  incapable  of  receiTing  just  impressions  of  the  facta 
respecting  which  they  are  examined,  or  of  relating  them  truly.  Third.  Mon- 
golians, Ohinese,  or  Indians,  or  persons  having  one  half  or  more  of  Indian  blood, 
in  an  action  or  proceeding  wherein  a  white  person  is  a  party.  Fourth.  Peraoua 
against  whom  judgment  has  been  rendered  upon  a  eouTiction  for  a  felony,  unleaa 
pardoned  by  the  governor,  or  such  judgment  has  been  reTeraed  on  appeal." 
When  S  1880  was  enacted  in  1872,  (1)  in  introductory  paragraph,  "shall  not"  was 
changed  to  "cannot"  after  "persons";  (2)  in  subd.  2,  "in  the  opinion  of  the  court" 
was  omitted  after  "who";  and  (8)  subds.  8  and  4  omitted,  the  section  then 
ending  with  subd.  2.  2.  Amended  by  Oode  Amdts.  1878-74,  p.  881,  adding  subd.  8, 
which  then  read :  "Parties  to  an  action  or  proceeding,  or  in  whose  behalf  an  action 
or  proceeding  is  prosecuted,  against  an  executor,  or  an  administrator,  «pon  m 
claim  or  demand  against  the  estate  of  the  deceased."  8.  Amended  by  Code 
Amdts.  1880,  p.  112.  4.  Amendment  by  Stats.  1901,  p.  242;  unconstitutional: 
See  note,  |  5,  ante. 

Citations.  Cal.  60/422;  51/109,  619;  52/887,  576;  64/270,  271;  67/90,  91, 
92,  152;  70/64;  71/878;  76/107;  77/413;  82/464,  683;  96/162,  170;  96/487. 
488;  98/549;  106/98,  94;  111/469;  122/657;  124/366,  867;  186/424;  188/ 
96;  141/572;  145/258;  146/554;  149/639,  640;  (subd.  2)  136/522;  142/151. 
642;  (subd.  8)  85/97;  88/43;  122/656;  123/239,  265;  124/450;  138/97,  08; 
135/169,  170;  136/9;  137/462;  138/676;  141/570;  142/642;  148/296;  145/ 
598.     App.  1/43;  2/297,  802.     Prac.  Act:  Cal.  (fi  894)  4/408;  26/1^8;  27/411. 

Persons  in  particular  relations  to  parties.  Prohibited  ftom  testifying  in 
certain  cases. 

§  1881.  There  are  particular  relations  in  which  it  is  the  policy  of  the 
law  to  encourage  confidence  and  to  preserve  it  inviolate;  therefore,  a 
person  cannot  be  examined  as  a  witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his  wife  without  her 
consent;  nor  a  wife  for  or  against  her  husband  without  his  consent;  nor 
can  either,  during  the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by  one  to  the  other 
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during  the  marriage;  but  this  exception  does  not  apply  to  a  civil  action 
or  proceeding  bj  one  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against  the  other;  or  in  an  action 
brought  by  husband  or  wife  against  another  person  for  the  alienation  of 
the  affections  of  either  husband  or  wife;  or  in  an  action  for  damages 
against  another  person  for  adultery  committed  by  either  husband  or  wife. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined 
as  to  any  communication  made  by  the  client  to  him,  or  his  advice  given 
thereon  m  the  course  of  professional  employment;  nor  can  an  attorney's 
secretary,  stenographer,  or  clerk  be  examined,  without  the  consent  of  his 
employer,  concerning  any  fact  the  knowledge  of  which  has  been  acquired 
in  such  capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person 
making  the  confession,  be  examined  as  to  any  confession  made  to  him 
in  his  professional  character  in  the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to  any  information  acquired  in 
attending  the  patient,  which  was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to 
him  in  official  confidence,  when  the  public  interests  would  suffer  by  the 
disclosure. 

Legislation  1 1881.  1.  Enaeted  March  11,  1872:  based  on  Practice  Act,  I  306 
at  amended  by  Stats.  1868,  p.  771,  |  896,  f  897,  §  898  as  ameoded  by  Stats.  1861, 
p.  806,  and  §  899,  which  read:  "Section  896.  A  husband  may  be  a  witness 
for  or  against  his  wife,  and  a  wife  may  be  a  witness  for  or  against  her  has- 
band,  and  where  husband  and  wife  are  parties  to  an  action  or  proceeding, 
they,  or  either  of  them,  may  be  examined  as  witnesses  in  their  own  behalf,  or 
in  behalf  of  each  other,  or  in  behalf  of  any  of  the  parties  thereto,  the  same  «s 
any  other  witness;  but  this  section  shall  not  apply  to  cases  of  divorce,  neither 
shall  any  husband  or  wife  be  competent  or  eompellable  to  disclose  any  com- 
munication made  to  him  or  her  by  the  other  daring  marriage."  "i  896. 
An  attorney  or  counselor  shall  not,  without  th6  consent  of  his  client,  be  exam- 
ined as  a  witness  as  [to]  any  communication  made  by  the  client  to  him,  or  his 
advice  given  thereon,  in  the  coarse  of  professional  employment."  *'|  897.  A 
clergyman  or  priest  shall  not,  without  the  consent  of  the  person  making  the 
confession,  be  examined  as  a  witness  as  to  any  confession  made  to  him  in  his 
professional  character,  in  the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs."  "Sec.  898.  A  licensed  physician,  or  surgeon,  shall  not,  without  the 
consent  of  ^is  patient,  be  examined  as  a  witness  as  to  any  information  ac- 
quired in  attending  the  patient,  which  was  necessary  to  enable  him  to  prescribe, 
or  act,  for  the  patient;  provided,  however,  in  any  suit,  or  prosecution,  against  a 
physician,  or  surgeon,  for  malpractice,  if  the  patient,  or  party,  suing,  or  prose- 
cuting, shall  give  such  consent,  and  any  such  witness  shall  give  testimony,  then 
such  physician,  or  surgeon,  defendant,  may  call  any  other  physicians,  or  sur- 
geons, as  witnesses,  on  behalf  of  defendant,  without  the  consent  of  such  patient, 
or  party,  suing,  or  prosecuting."  "S  399.  A  public  officer  shall  not  be 
examined  as  a  witness  as  to  communications  made  to  him  in  official  confldenoe, 
when  the  public  interest  would  suffer  by  the  disclosure."  When  enacted  in  1872, 
I  1881  read  as  at  present,  except  for  the  amendments  of  1893  and  1907. 
a.  Amended  by  Stats.  1898,  p.  301,  (1)  in  subd.  1,  substituting  "afterward"  for 
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"sfterwArds,"  And  (2)  adding,  in  subd.  2,  after  "employment,'*  the  worda  "nor 
«an  an  attorney' a  aeeretary,  atenographer,  or  clerk  be  examined,  without  the  eon- 
aent  of  hia  employer,  concerning  any  fact,  the  knowledge  of  which  hai  been  ac- 
quired in  euch  capacity."  8.  Amendment  by  Stats.  1901,  p.  242 ;  unconstitutional : 
See  note,  S  6,  ante.  4.  Amended  by  Stats.  1907,  p.  87,  in  subd.  1,  (1)  restoring 
"afterward"  to  "afterwarda,"  and  (2)  adding,  at  end,  "or  in  an  action  brought  by 
huaband  or  wife  against  another  peraon  for  the  alienation  of  the  affectiona  of 
either  huaband  or  wife;  or  in  an  action  for  damagea  against  another  peraon  lor 
adultery  committed  by  either  husband  or  wife." 

Oitationa.  Oal.  53/427;  54/516;  64/257,  258,  271;  70/54;  79/677;  82/464; 
88/140;  92/485;  94/226;  97/46;  100/587;  101/516;  111/299;  115/526;  116/ 
800;  147/284;  151/186;  (subd.  1)  117/639;  120/481;  122/658;  (subd.  2) 
106/847;  110/254;  118/472;  136/96;  150/348;  151/186;  (subd.  4)  98/71; 
07/45;  100/894,  400;  106/91,  93;  109/669,  670;  110/256;  116/166.  644;  117/ 
639;  119/445;  126/6;  182/187,  896;  136/260;  140/368;  152/302;  153/668. 
App.  1/877,  879;  (subd.  1)  1/11;  4/72;  (subd.  2)  1/169;  (subd.  4)  2/470. 
Prac.  Act:  Oal.  (9  896)  86/453. 

Husband  and  wife:  See  Pen.  Code,  {1822. 

§1882.     [When  privileged  persons  mast  testify.    Repealed.] 

Legislation  §  1882.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Amdta. 
1876-76,  p.  105.  8.  By  State.  1901,  p.  243,  a  new  §  1882  was  added,  proyiding 
"when  consent  to  the  giving  of  prohibited  testimony  is  implied";  unconstitutional: 
Bee  note,  i  5,  anta. 

Judge  or  a  juror  may  be  witness. 

§  1883.  The  judge  himself,  or  any  juror,  may  be  called  as  a  witness  by 
either  party;  but  in  such  case  it  is  in  the  discretion  of  the  court  or  judge 
to  order  the  trial  to  be  postponed  or  suspended,  and  to  take  place  before 
another  judge  or  jury. 

Legislation  8  1883.     Enacted  March  11,  1872  (based  on  Practice  Act,  S  400). 
changing  "shall  be"  to  "is." 
ClUUons.     Oal.  64/460. 
Jnstico  as  witness.     Transfer  of  canse:  Ante,  I  883. 

When  an  Interpreter  to  be  sworn. 

§1884.  When  a  witness  does  not  understand  and  speak  the  English 
language,  an  interpreter  must  be  sworn  to  interpret  for  him.  Any  per- 
son, a  resident  of  the  proper  county,  may  be  summoned  by  any  court  or 
judge  to  appear  before  such  court  or  judge  to  act  as  interpreter  in  any 
action  or  proceeding.  The  summons  must  be  served  and  returned  in  like 
manner  as  a  subpcena.  Any  person  so  summoned  who  fails  to  attend  at 
the  time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

Legislation  §1884.  Enacted  March  11,  1872;  based  on  Practice  Act,  S  401, 
as  amended  by  Stats.  1863,  p.  495,  which  read:  "When  a  witness  does  not 
understand  and  apeak  the  English  language,  an  interpreter  shall  be  sworn  to 
interpret  for  him.  Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  judge  to  appear  before  such  court  or  judge  to  act  aa 
interpreter  in  any  action  or  proceeding.  The  summons  shall  be  served  and  re« 
turned  in  like  manner  as  a  subpcena.  Any  person  so  summoned  shell,  for  a 
failure  to  attend  at  the  time  and  place  named  in  the  aummona,  be  deemed  guilty 
of  a  contempt,  and  may  be  punished  accordingly." 
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Ottattons.     Cal.  108/11;  182/201;  138/628.     App.  2/589.  • 

BvbpoBna:  Post,  8S  1985  et  soq. 
Contempt:  Ante,  S8  1209  et  seq. 

Actf  authorising  appointment  of  Italian  interpreter:   See  poit,  Appendix,  tit. 
"^terpretera.** 

CHAPTER  IIL 
Writings. 

ArticTe  I.     Writings  in  General.     {§1887-1880. 
II.     Public  Writings.      ($1892-1927. 
IIL     Priyate  Writings.     8(1920-1951. 

ARTICLE  I. 

Writings  in  OeneraL 

I  1887.     Writings,  public  and  priTata. 
8  1888.     Public  writings  defined. 
8  1889.     All  others  private. 

Wrltlng8»  irabllc  and  private. 

§1887.     Writings  are  of  two  kinds: 
1.  Public;  and, 
8.  Private. 

LeglalaUon  §  1887.     Enacted  March  11,  1873. 
Oitattons.     Cat.  111/149;   119/171. 

Public  writings  defined. 
§1888.    Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authoritj, 
of  official  bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial, 
and  executive,  whether  of  this  state,  of  the  United  States,  of  a  sister 
state,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

Legislation  11888.     Enacted  March  11,  1872. 
OiUtions.     Oal.  49/212;  52/186;  69/506;  114/550. 

All  others  private. 
{ 1889.     All  other  writings  are  private. 

Legislation  %  1889.     Enacted  March  11,  1672. 
Citations.    CaL  114/550. 

ARTICLE  n. 
Public  Writings. 

8  1899.  Every  citizen  entitled  to  inspect  and  copy  public  writings. 

8  1893.  Public  officers  bound  to  give  copies. 

8  1894.  Four  kinds  of  public  writings. 

8  1895.  Laws,  written  or  unwritten. 

8  1896.  Written  laws  defined. 

8  1897.  Constitution  and  statutes. 

8  1898.  Public  and  private  statutes  defined. 

I  1899.  ynwritten  law  defined. 


§1892 
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1900.  Books  containing  laws  presumed  to  be  eorreei. 

1901.  Evidence  of  foreign  law. 

1902.  Other  oTidence  of  laws  of  other  states. 
1908.  Recitals  In  statutes,  how  far  STidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  eyidenee. 
1900.  Record  of  a  foreign  country,  how  authenticated. 

1907.  Copy  of  a  foreign  record,  when  eyidenee. 

1908.  Effect  of  a  judgment  upon  rights  in  yarious  cases. 

1909.  Effect  of  other  judicial  orders,  when  eonclusiy*. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What'  deemed  adjudged  in  a  judgment. 

1913.  Where  sureties  bound,  principal  is  also. 
1918.  Record  of  another  state,  its  effect. 

1914.  Record  of  a  court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Manner  of  ^jnpeaching  a  record. 

1917.  The  jurisdiction  necessary  In  a  judgment. 

1918.  Manner  of  proving  other  official  documents. 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  books  prima  facie  evidenee. 

1921.  Justice's  judgment  in  other  states,  how  proved. 

1923.  Same. 
1928.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  public  writings  of  sister  states  apply  to  thooo  ol 
United  States  or  territories. 

1925.  Certificates  of  purchase  primary  evidence  of  ownership. 

1926.  Entries  made  by  officers  or  boards  prima  facie  evidence. 

1927.  United  States  mineral-land  patent.     Date  of  location  is  prima  faeio  ovldeneo. 

Evexy  citizen  entitled  to  inspect  and  copy  public  writings. 

§  1892.  Every  citizen  has  a  right  to  inspect  and  take  a  copj  of  any 
public  writing  of  this  state,  except  as  otherwise  expressly  provided  by 
statute. 

Legislation  B  1892.     Enacted  March  11,  1873. 

Citations.     Cal.  114/550. 

Pabllc  records,  etc.,  open  to  inspection:  Pol.  Code,  1 1032. 

Proceedings  in  divorce  not  to  bo  open  for  inspection:   See  Pol.  Code,  8  1033. 

Fact  of  issuing  attachment  not  to  bo  made  public:  See  Pol.  Code,  i  1033. 

Public  officers  bound  to  give  copies. 

§  1893.  Every  public  oflBcer  having  the  custody  of  a  public  writing, 
which  a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on  demand, 
a  certified  copy  of  it,  on  payment  of  the  legal  fees  therefor,  and  such 
copy  is  admissible  as  evidence  in  like  cases  and  with  like  effect  as  the 
original  writing. 

Legislation  6  189S.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1873-74,  p.  381,  substituting  "admissible  as  evidence  in  like  cases  and  with  like 
affect  as  the  ori{;inal  writing"  for  "primary  as  evidence  of  the  original  writing.'* 

Citations.      Cal.  49/212;   59/506;   70/15.   16. 

Public  records  open  to  inspection:   Pol.  Code.   9  1032. 
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Four  kinds  of  public  writings. 

§  1894.    Public  writings  are  divided  into  four  elasses: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

Leglilation  8  1894.     Enacted  March  11,  1872. 

CitaUona.     Cal.  49/212;  60/348;  69/506;  70/15,  16;  114/550. 

^Laws,  written  or  unwritten. 

§1895.  Laws,  whether  organic  or  ordinary,  are  either  written  or  an- 
written. 

Legislation  8  1896.     Enacted  March  11,  1878. 

Written  laws  defined. 

§1896.  A  written  law  is  that  which  is  promulgated  in  writing,  and 
of  which  a  record  is  in  existence. 

Legialation  81896.     Enacted  March  11,  1872. 

Oonstitntion  and  statutes. 

§  1897.  The  organic  law  is  the  constitution  of  government,  and  Is 
altogether  written.  Other  written  laws  are  denominated  statutes.  The 
written  law  of  this  state  is  therefore  contained  in  its  constitution  and 
statutes,  and  in  the  constitution  and  statutes  of  the  United  States. 

LegiaUtion  8  1897.     Enacted  March  11,  1873. 
Oitatlons.     Gal.  187/228. 

Public  and  private  statutes  defined. 

§  1898.  Statutes  are  public  or  private.  A  private  statute  is  one  which 
concerns  only  certain  designated  individuals,  and  affects  only  their  pri- 
vate rights.  All  other  statutes  are  public,  in  which  are  included  statutes 
creating  or  affecting  corporations. 

Leglriatton  8  1898.     Enacted  March  11,  1872. 

Unwritten  law  defined. 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and  recorded,  as 
mentioned  in  section  eighteen  hundred  and  ninety-six,  but  which  is, 
nevertheless,  observed  and  administered  in  the  courts  of  the  country.  It 
has  no  certain  repository,  but  is  collected  from  the  reports  of  the  decis- 
ions of  the  courts,  and  the  treatises  of  learned  men. 

Legislation  8  1899.     Enacted  March  11,  1872. 
OiUtions.     Cal.  82/18. 

Books  containing  laws  presumed  to  be  correct. 

§1900.  Books  printed  or  published  under  the  authority  of  a  sister 
state  or  foreign  country,  and  purporting  to  contain  the  statutes,  code, 
or  other  written  law  of  such  state  or  country,  or  proved  to  be  commonly 
admitted  in  the  tribunals  of  such  state  or  country  as  evidence  of  the 
written  law  thereof,  are  admissible  in  this  state  as  evidence  of  such  law. 
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Leglilatioii  11900.  Enacted  March  11,  1872;  based  on  Practice  Act,  1453. 
which  read:  "Printed  copies  in  yolumes  of  atatutea,  code,  or  other  written  law, 
enacted  by  any  other  state,  or  territory,  or  foreign  government,  purporting  or 
proTcd  to  hare  been  published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted  as  eridence  of  the  existing  law,  in  the  courts  and  judicial  tribu- 
nals of  such  state,  territory,  or  goTernment,  shall  be  admitted  by  the  courta  and 
officers  of  this  state,  on  all  oocaaions,  as  presumptiTe  evidenoa  of  such  laws." 

Booka.     Historical,  etc.:  Post,  S  1980. 

Baaort  to:  Ante,  |  1876. 

Authority  of:  Post,  §  1908,  snbds.  86,  80. 

8iat«r  fUto.    PubUe  wiitinga  of:  Poat,  1 1924. 

BvidenM  of  foreign  law. 

§  1001.  A  copy  of  the  written  law  or  other  public  writing  of  any  state 
or  country,  attested  by  the  certificate  of  the  officer  having  charge  of  the 
original,  under  the  public  seal  of  the  state  or  country,  is  admissible  as 
evidence  of  such  law  or  writing. 

Lagiilation  1 1901.  1.  Enacted  March  11,  1872,  and  read:  "The  public  seal 
of  the  atato  or  country,  affixed  to  a  copy  of  the  written  law  or  other  publio 
writing,  ia  also  admissible  as  evidence  of  such  law  or  writing.'*  2.  Amended  by 
Code  AmdU.  1878-74,  p.  881. 

Publie  rooords  of  private  writings:  PoaC,  1 1919. 

Oertiiioato.     Boquliitea  of:  Poat,  I  1928. 

Pubtle  writing  of  sistor  state:  Post,  |  1924. 

Other  evidence  of  laws  of  other  states. 

§  1902.  The  oral  testimony  of  witnesses  skilled  therein  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or  foreign  country,  as 
are  also  printed  and  published  books  of  reports  of  decisions  of  the  courts 
of  such  state  or  country,  or  proved  to  be  commonly  admitted  in  such 
courts. 

Legislation  §1902.     Enacted  March  11,  1872. 

BecitalB  in  statutes,  how  far  evidence. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  recited  for  the  purpose  of  carrying  it  into  effect,  but  no  further. 
The  recitals  in  a  private  statute  are  conclusive  evidence  between  parties 
who  claim  under  its  provisions,  but  no  further. 

Legislation  §  1903.     Enacted  March  11,  1872. 

OiUttons.     Gal.  182/506;   183/600. 

Becitals.     In  written  instnunent:  Post,  |  1962,  subd.  3. 

Judicial  record  defined. 

§  1904.  A  judicial  record  is  the  record  or  official  entry  of  the  proceed- 
ings in  a  court  of  justice,  or  of  the  official  act  of  a  judicial  officer,  in  an 
action  or  special  proceeding. 

Legislation  §  1904.     Enacted  March  11,  1872. 
Citations.     Cal.  52/186;    118/101. 
Judgment-roll:  Ante,  S  670. 
Execution-book  aa  evidence:  Ante,  |  688. 
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Record,  how  authenticated  as  evidence. 

§  1905.  A  judicial  record  of  this  state,  or  of  tlie  United  States,  may 
bo  proved  by  the  production  of  the  original,  or  by  a  copy  thereof,  certi- 
fied by  the  clerk  or  other  person  having  the  legal  custody  thereof.  That 
of  a  sister  state  may  be  proved  by  the  attestation  of  the  clerk  and  the 
seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a 
certificate  of  the  chief  judge  or  presiding  magistrate,  that  the  attestation 
ia  in  due  form. 

LAglilation  §  1005.  1.  Enacted  March  11,  1872;  basod  on  Practica  Act,  |  440, 
and  I  450  aa  amended  by  Stata.  1854,  Redding  ed.  p.  67,  Kerr  ed.  p.  05,  which 
read:  *'9  440.  A  judicial  record  of  thia  state,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original,  or  a  copy  thereof,  eertifled  by  the  clerk, 
or  other  person  haying  the  legal  custody  thereof,  under  the  seal  of  the  court,  to 
be  a  true  eopy  of  such  record."  "Section  450.  The  records  and  judicial  pro- 
ceedings of  the  eourta  of  any  other  state  of  the  United  States  may  be  proved  or 
admitted  in  the  eourta  of  this  state  by  the  sttestation  of  the  clerk  and  the  seal 
of  the  court  annexed,  if  there  be  a  seal,  together  wUh  a  certificate  of  the  judge, 
chief  jaatice  or  presiding  magistrate,  aa  the  case  may  be,  that  the  said  attesta- 
tion ia  in  due  form."  2.  Amendment  by  Stats.  1001,  p.  244;  unconstitutional: 
Bee  note,  |  5,  ante. 

OlUttoaa.  Cal.  81/152;  104/414;  113/256,  257;  118/101.  App.  5/385.  Prac. 
Act:  Oal.  (I  450)  7/240. 

Judicial  neord.  Need  of  seal:  Ante,  1 158,  snbd.  8.  Appointment  of  ex- 
ecutor, ttc:  Ante,  i  1420. 

Judieiml  record  of  sister  stata:  U.  8.  Const.,  art.  i?,  1 1. 

Oertifloato:  Poat,  S  1028. 

Record  of  a  foreign  coimtry,  how  authenticated. 

§  1906k  A  judicial  record  of  a  foreign  country  may  be  proved  by  the 
attestation  of  the  clerk,  with  the  seal  of  the  court  annexed,  if  there  be 
a  clerk  and  a  seal,  or  of  the  legal  keeper  of  the  record,  with  the  seal  of 
his  office  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
chief  judge,  or  presiding  magistrate,  that  the  person  making  the  attesta- 
tion it  the  clerk  of  the  court  or  the  legal  keeper  of  the  record,  and,  in 
either  ease,  that  the  signature  of  such  person  is  genuine,  and  that  the 
attestation  is  in  due  form.  The  signature  of  the  chief  judge  or  presiding 
magistrate  mast  be  authenticated  by  the  certificate  of  the  minister  or 
ambassador,  or  a  consul,  vice-consul,  or  consular  agent  of  the  United 
States  in  such  foreign  country. 

Legislation  1 1006.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  451, 
irhich  read:  "A  judicial  record  of  a  foreign  country  may  be  proved  by  the  pro- 
duction of  a  copy  thereof,  certified  by  the  clerk,  with  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  seal;  or  by  the  legal  keeper  of  the  record  with 
the  seal  of  his  office  annexed,  if  there  be  a  seal,  to  be  a  true  copy  of  such 
record;  together  with  a  certificate  of  a  judge  of  the  court,  that  the  person  mak- 
ing the  certificate  is  the  clerk  of  the  court,  or  the  legal  keep«r  of  the  record, 
and  in  either  case,  that  the  signature  is  genuine,  and  the  certificate  in  due  form; 
and  alao  together  with  the  certificate  of  the  minister  or  ambassador  of  the  United 
Statea  or  of  a  consul  of  the  United  States,  in  such  foreign  country,  that  there  is 
such  a  court,  specifying  generally  the  nature  of  its  jurisdiction,  and  yerifying 
the  signature  of  the  judge  and  elerk,  or  other  legal  keeper  of  the  record.*'     When 
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•nAoted  In  1872.  9  1906  read  at  at  present,  except  for  the  amendment  of  1878-74. 
2.  Amended  by  Code  Amdts.  1878-74,  p.  382,  (1)  inserting  (a)  the  article  "a" 
before  "seal"  in  the  second  instance,  and  (b)  "and  that  the  attestation  is  in  due 
form"  after  "genuine";  and  (2)'  substituting  "by  the  certificate  of  the  minister 
or  ambassador,  or  a  eonsul,  Tice-consul,  or  consular  agent  of  the  United  Stntea 
in  such  foreign  country"  for  "according  to  the  laws  of  the  country,  by  the  minis- 
ter of  justice,  or  the  head  of  the  department  under  whose  authority  the  record 
if  kept."  8.  Amendment  by  Stats.  1901,  p.  244;  unconstitutional:  Sea  note, 
I  6,  ante. 

Citationi.     Cal.  86/101;  104/412,  418,  414. 

OertiiLeat«:  Post,  I  1928. 

Copy  Of  a  foreign  record,  when  evidence. 

§1907.  A  copy  of  the  judicial  record  of  a  foreign  country  is  also 
admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the 
original,  and  is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court  or 
other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the 
seal  of  the  court  where  the  record  remains,  if  it  be  the  record  of  a  court; 
or  if  there  be  no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the 
signature  of  the  legal  keeper  of  the  original. 

Legislation  §1907.     Enacted  March  11,  1872  (based  on  Practice  Aet,|452), 
substituting  "is  also"  for  "shall  also  be"  In  introductory  paragraph. 
ClUUons.     Oal.  86/102;    104/414. 

Effect  Of  a  Judgment  upon  rights  in  Tarious  cases. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an  action  or  special 
proceeding  before  a  court  or  judge  of  this  state,  or  of  the  United  States, 
having  jurisdiction  to  pronounce  the  judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in  respect 
to  the  probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent, 
or  in  respect  to  the  personal,  political,  or  legal  condition  or  relation  of  a 
particular  person,  the  judgment  or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will,  or  administration,  or  the  condition  or  relation  of  the 
person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter 
directly  adjudged,  conclusive  between  the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title  and  in  the 
same  capacity,  provided  they  have  notice,  actual  or  constructive,  of  the 
pendency  of  the  action  or  proceeding. 

Legislation  6  1908.  1.  Enacted  March  11,  1872.  2.  Amended  by  Gode  Amdta. 
1873-74,  p.  882,  sdding  the  proviso  to  subd.  2. 

Citations.  Oal.  54/257;  56/420;  56/114,  168;  62/201,  208;  68/6,  567;  69/ 
688;  70/361,  871;  72/815;  74/515,  616;  76/177;  83/294;  91/349;  96/807; 
109/205;  112/287;  119/161;  133/496;  134/898;  188/459,  722;  151/128;  168/ 
493;  (subd.  1)  100/171.  407;  118/400;  119/147,  148;  121/65,  69,  444;  122/ 
484;  130/508,  599;  133/63;  (subd.  2)  74/441;  98/509;  118/220;  119/147; 
127/248;    129/236;    188/108,    109,   496;    184/62,   101,   896;    185/805;    189/94, 
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296;  144/98;  145/582;  146/402;  149/67;  161/614.     App.  2/786;  4/840,  760; 
6/172,  886;   (subd.  2)  5/239;  7/446. 

Surety  bound  by  record:  Post,  f  1912. 

Jurisdiction,  and  collatortl  atUcks:  Post,  1 1917. 

Validity  of  judgment  founded  on  serrice  by  publication:  Ante,  |  412. 

Probate  and  administration,  etc.:  Ante,  8  1833. 

Partiea,  when  deemed  same:  Post,  9  1910. 

Matter  dlrecUy  adjudged:   Post.   8  1911. 

Partition,  judgment  in:  Ante,  8  766. 

Effect  of  other  judicial  orders,  when  conclusive. 

§1900.  Other  judicial  orders  of  a  court  or  judge  of  this  state,  or  of 
the  United  States,  create  a  disputable  presumption,  according  to  the 
matter  directly  determined,  between  the  same  parties  and  their  represen- 
tatives and  successors  in  interest  bj  title  subsequent  to  the  commeuce- 
ment  of  the  action  or  special  proceeding,  litigating  for  the  same  thing 
under  the  same  title  and  in  the  same  capacity. 

Legislatton  •  1909.     Enacted  March  11,  1872. 
Citations.     Cal.  66/599;   68/567;   188/68;   184/896. 
Disputable  presumptions:  Post,  8  1968. 
Parties  and  privies:  Ante,  8  1908,  subd.  2;  post,  8  1910. 

Where  parties  are  to  be  deemed  the  same. 

§1910.  The  parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the  former  case, 
and  a  judgment  or  other  determination  could  in  that  case  have  been 
made  between  them  alone,  though  other  parties  were  joined  with  both 
or  either. 

legislation  1 1910.     1.  Enacted   March   11.    1872.     2.  Amendment   by   Stats. 
1901,  p.  244;  unconstitutional:  See  note,  8  5,  ante. 
Citations.     Cal.  68/567;    80/254;    127/459. 

What  deemed  adjudged  in  a  Judgment. 

§  1911.  That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged,  or  which 
was  actually  and  necessarily  included  therein  or  necessary  thereto. 

Legislation  f  1911.     Enacted  March   11,   1872. 

Citations.  Cal.  68/567;  74/441;  95/562;  108/489;  109/82;  110/445;  118/ 
220;  119/845;  129/287;  184/101,  272,  654;  185/805;  186/651;  144/94;  146/ 
402;  149/56.     App.  5/172,  289;  7/447. 

Where  sureties  bound,  principal  la  also. 

§  1912.  Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound 
by  a  record,  and  such  party  stands  in  the  relation  of  a  surety  for  another, 
the  latter  is  also  bound  from  the  time  that  he  has  notice  of  the  action  or 
proceeding,  and  an  opportunity  at  the  surety's  request  to  join  in  the 
defense. 

Legislation  g  1912.     Enacted  March  11,  1872. 

Oitationa.     Oal.  68/567. 
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Record  of  another  state,  its  effect. 

§  1913.  The  effect  of  a  judicial  record  of  a  aiater  state  is  the  aame  in 
this  state  as  in  the  state  where  it  was  made,  except  that  it  can  only  be 
enforced  here  by  an  action  or  special  proceeding,  and  except,  also,  tbat 
the  authority  of  a  guardian  or  committee,  or  of  an  executor  or  adminis- 
trator, does  not  extend  beyond  the  jurisdiction  of  the  government  ander 
which  he  was  invested  with  his  authority. 

Legislation  §  1913.     Enacted  March  11,  1872. 

OltoUons.     Cal.  70/407,    411;    188/459;    148/114.     App.  2/83,    84,    86. 

Becord  of  a  court  of  admiralty. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of  admiralty-  of 
a  foreign  country  is  the  same  as  if  it  were  the  record  of  a  court  of  ad» 
miralty  of  the  United  States. 

Legislation  1 1914.     Enacted  March  11,  1872. 

Effect  of  a  foreign  judgment 

§1916.  A  final  judgment  of  any  other  tribunal  of  a  foreign  eoantry 
having  jurisdiction,  according  to  the  laws  of  such  country,  to  pronounce 
the  judgment,  shall  have  the  same  effect  as  in  the  country  where  ren- 
dered, and  also  the  same  effect  as  final  judgments  rendered  in  this  state^^ 

Legislation  61916.  1.  Enacted  March  11,  1872,  and  then  read:  "The  effect 
of  the  judgment  of  any  other  tribunal  of  a  foreign  country  having  jurisdictioii  to 
pronounce  the  judgment,  is  aa  follows:  1.  In  ease  of  a  judgment  against  a  specific 
thing,  the  judgment  is  condnsiTe  upon  the  title  to  the  thing;  2.  In  ease  of  a 
judgment  against  a  person,  the  judgment  is  presumptive  evidence  of  a  right  aa 
between  the  parties  and  their  successors  in  interest  by  a  subsequent  title,  and 
ean  only  be  repelled  by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to  the 
party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact.*'  2.  Amendment  by 
Stats.  1901,  p.  245;  unconstitutional:  See  note,  \  5,  ante.  8.  Amended  by 
Stats.  1907,  p.  207;  the  code  commissioner  saying,  "The  emended  section  gives 
full  faith  to  foreign  judgments.  This  also  insures  full  credit  to  the  judgments 
of  our  state  courts  in  those  foreign  jurisdictions  where  such  recognition  of  those 
judgments  depends  on  reciprocal  recognition.  See  Hilton  ▼.  Guyot,  159  U.  8. 
118." 

Citations.     App.  2/81. 

Manner  of  Impeaching  a  record. 

§  1916.  Any  judicial  record  may  be  impeached  by  evidence  of  a  want 
of  jurisdiction  in  the  court  or  judicial  officer,  of  collusion  between  the 
parties,  or  of  fraud  in  the  party  offering  the  record,  in  respect  to  the 
proceedings. 

Legislation  9  1916.     Enacted  March  11,  1872. 

ClUtiona.     Cal.  71/475;    79/191;    97/896;    188/459.     App.  2/88. 

The  jurisdiction  necessary  in  a  judgment. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record  is  jurisdiction 
over  the  cause,  over  the  parties,  and  over  the  thing,  when  a  tpecilic 
thing  is  the  subject  of  the  judgment. 
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LeglalatioB  8  1917.     Enacted  March  11,  1872. 
Oitatloiu.     Oal.  66/184. 

Manner  of  proving  other  official  documents. 

§  1918.     Other  official  documents  may  be  proved,  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the  state 
department  of  the  state;  and  of  the  United  States,  by  the  records  of  the 
state  department  of  the  United  States,  certified  by  the  heads  of  those 
departments  respectively.  They  may  also  be  proved  by  public  docu- 
ments printed  by  order  of  the  legislature  or  Congress,  or  either  house 
thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  Congress, 
by  the  journals  of  those  bodies  respectively,  or  either  house  thereof,  or 
by  published  statutes  or  resolutions,  or  by  copies  certified  by  the  clerk 
or  printed  by  their  order. 

8.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a 
sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a 
foreign  country,  by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  certified  under  the  seal 
of  the  country  or  sovereign,  or  by  a  recognition  thereof  in  some  public 
act  of  the  executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board  or 
department  thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof,  or 
by  a  printed  book  published  by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original,  or 
by  a  copy,  certified  by  the  legal  keeper  thereof,  together  with  the  certifi- 
cate of  the  secretary  of  state,  judge  of  the  supreme,  superior,  or  county 
court,  or  mayor  of  a  city  of  such  state,  that  the  copy  is  duly  certified  by 
the  officer  having  the  legal  custody  of  the  original. 

8.  Documents  of  any  'Other  class  in  a  foreign  country,  by  the  original, 
or  by  a  copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate, 
under  seal,  of  the  country  or  sovereign,  that  the  document  is  a  valid 
and  subsisting  document  of  such  country,  and  the  copy  is  duly  certified 
by  the  officer  having  the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  United  States  government,  by 
the  certificates  of  the  legal  custodian  thereof. 

Legislation  §  1918.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode 
Amdts.  1873-74,  p.  388.  (1)  in  subd.  8,  omitting  "that"  before  "the  copy/* 
and  (2)  adding  aubd.  9.  8.  Amendment  by  State.  1901,  pr.  245;  unconstitu- 
tional :  See  note,  8  5,   ante. 

Citations.  Oal.  69/495;  118/55;  (subd.  5)  97/597;  111/49;  (subd.  6)  62/ 
187;  (subd.  7)  180/89;  (subd.  9)  113/54.  App.  (subd.  5)  8/869;  (subd.  7) 
8/869. 

Certlfleata:.Po8t.  9  1928. 

Doeoinents  in  this  state:  Post,  S  1920. 

"Sister  sUte"  includes  Unitod  States  and  territories:  Post,  1 1924. 
Code  Civ.  Proo. — 60 
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Public  record  of  private  writing  evideiice. 

§  1919.  A  public  record  of  a  private  writing  may  be  proved  by  the 
original  record,  or  by  a  copy  thereof,  certified  by  the  legal  keeper  of 
the  record. 

LegislatiOB  §1919.     Enacted  March  11,  1872;  based  on  Stats.  1857,  p.  817. 
Citations.     Cal.  60/848;  52/186;  69/606;  63/106;  70/16,  367,  868;  89/180; 
91/164. 

Compare  ante,  8  1855. 

Certiflcate;  Post,  |  1928. 

Transcript  from  probate  reeordi:  Ante,  1 1429. 

Entries  in  official  books  prima  facie  eyidence. 

§  1920.  Entries  in  public  or  other  official  books  or  records,  made  in 
the  performance  of  his  duty  by  a  public  officer  of  this  state,  or  by  an- 
other person  in  the  performance  of  a  duty  specially  enjoined  by  law, 
are  prima  facie  evidence  of  the  facts  stated  therein. 

Legislation  91920.  1.  Enacted  March  11,  1872.  2.  Amended  bj  Code  Amdts. 
1873-74.  p.  884,  substituting  "prima  facie"  for  "primary." 

Citations.  Cal.  70/570;  75/303,  448;  90/187;  91/164;  97/597;  111/49; 
118/71;   148/638.     App.  2/105. 

Official  docnmenta.     Proof  of:  Ante,  I  1918. 

Entries.     By  ollicer  or  board,  etc.:  Post,  S  1926. 

Book  containing  records  of  execntiona  as  evidence:  See  ante,  |  688. 

Justice's  Judgment  in  other  states,  how  proved. 

§  1921.  A  transcript  from  the  record  or  docket  of  a  justice  of  the 
peace  of  a  sister  state,  of  a  judgment  rendered  by  him,  of  the  proceed- 
ings in  the  action  before  the  judgment,  of  the  execution  and  return,  if 
any,  subscribed  by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated  therein. 

Legislation  8  1921.     1.  Enacted    March    11,    1872.     2.  Amendment   by    Stats. 
1901,  p.  246;  unconstitutional:   See  note,  |  6,  ante. 
Ottations.     Cal.  138/462. 

Same. 

§  1922.  There  must  be  attached  to  the  transcript  a  certificate  of  the 
justice  that  the  transcript  is  in  all  respects  correct,  and  that  he  had  juris- 
diction of  the  action,  and  also  a  further  certificate  of  the  clerk  or  pro- 
thonotary  of  the  county  in  which  the  justice  resided  at  the  time  of  ren- 
dering the  judgment,  under  the  seal  of  the  county,  or  the  seal  of  the 
court  of  common  pleas  or  county  court  thereof,  certifying  that  the  per- 
son subscribing  the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine.  Such 
judgment,  proceedings,  and  jurisdiction  may  also  be  proved  by  the  jus- 
tice himself,  on  the  production  of  his  docket,  or  by  a  copy  of  the  judg- 
ment, and  his  oral  examination  as  a  witness. 

Legislation  g  1922.  1.  Enacted  March  11,  1872;  based  on  Praetiee  Act,  |  450, 
as  amended  by  Stats.  1854,  Redding  ed.  p.  67,  Kerr  ed.  p.  95.  See  Legislation 
{  1905.  2.  Amendment  by  Stats.  1901,  p.  246;  unconstitutional:  8ee  note,  i  6, 
ante. 

Citations.     Cal.  188/460.  462. 


787  WRITINGS.  §  1926 

Contents  of  otber  offldal  certiflcates. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for  the  purpose  of 
evidence,  the  certificate  must  state  in  substance  that  the  copy  is  a  cor- 
rect copy  of  the  original,  or  of  a  specified  part  thereof,  as  the  ease  may 
be.  The  certificate  must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court  having  a  seal, 
under  the  seal  of  such  court. 

Legislation  fi  1923.  1.  Enacted  March  11,  1872,  and  then  read:  "WheneTer 
a  copy  of  a  writing  is  certified  for  the  purpose  of  evidence,  the  certificate  mnst 
state  that  the  copy  has  been  compared  by  the  certifying  officer  with  the  original, 
and  is  a  correct  transcript  therefrom,  and  of  the  whole  of  such  original  or  of  a 
specified  part  thereof.  The  official  seal,  if  there  be  any,  of  the  certifying  ofRcer, 
must  also  be  affixed  to  the  certificate,  except  when  the  certificate  of  a  clerk  of 
a  court  is  used  in  the  same  court  or  before  an  officer  thereof."  2.  Amended  by 
Code  Amdts.  1873-74,  p.  384. 

CiUUons.     Oal.  113/54. 

Provisions  in  relation  to  public  'writings  of  sister  states  apply  to  those 

of  United  States  or  territories. 

§1924.  The  provisions  of  the  preceding  sections  of  this  article  appli- 
cable to  the  public  writings  of  a  sister  state,  are  equally  applicable  to 
the  public  writings  of  the  United  States,  or  a  territory  of  the  United 
States. 

Legislation  1 1024.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1878-74.  p.  885,  inserting  '*the  United  States,  or"  before  "a  territory." 

Certificates  of  porchase  primary  evidence  of  ownership. 

§  1925.  A  certificate  of  purchase,  or  of  location,  of  any  lands  in  this 
state,  issued  or  made  in  pursuance  of  any  law  of  the  United  States,  or 
of  this  state,  is  primary  evidence  that  the  holder  or  assignee  of  such 
certificate  is  the  owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that,  at  the  time  of  the  location,  or  time  of 
filing  a  pre-emption  claim  on  which  the  certificate  may  have  been  issued, 
the  land  was  in  the  adverse  possession  of  the  adverse  party,  or  those 
under  whom  he  claims,  or  that  the  adverse  party  is  holding  the  land  for 
mining  purposes. 

Legislation  §  1026.  1.  Enacted  March  11,  1872;  based  on  Stats.  1859,  pp.  227, 
882.     2.  Amendment  by  Stats.  1901,  p.  246;  unconstitutional:  See  note,  |  5,  ante. 

Cltatlona.  Cal.  51/414;  52/301;  59/626;  63/453;  75/587;  84/501,  502;  87/ 
299;  90/156;   91/543,  544,   645;   125/405;    148/648.     App.  3/830. 

Entries  made  by  officers  or  boards  prima  facie  evidence. 

§1926.  An  entry  made  by  an  officer,  or  board  of  officers,  or  under 
the  direction  and  in  the  presence  of  either,  in  the  course  of  official  duty, 
is  prima  facie  evidence  of  the  facta  stated  in  such  entry. 

Legislation  1 1926.     1.  Enacted  March  11,  1872.     2.  Amended  by  Coda  Amdts. 
1873-74,  p.  385,  substituting  "prima  facie"  for  "primary." 
CiUtlons.     Cal.  70/570;    90/187.     App.  2/105. 
fietum  of  sheriff  is  prima  fade  evidence:  Bee  PoL  Code,  §  4169, 
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United  States  mineral-land  patent.    Date  of  location  is  j^rima  fade  oyI- 

dence. 

§  1927.  Whenever  any  patent  for  mineral  lands  within  the  state  of 
California,  issued  or  granted  by  the  United  States  of  America,  shall 
contain  a  statement  of  the  date  of  the  location  of  a  claim  or  claims,  upon 
which  the  granting  or  issuance  of  such  patent  is  based,  such  statement 
shall  be  prima  facie  evidence  of  the  date  of  such  location. 
LsglBUUon  1 1927.     Add^d  by  BtaU.  1905,  p.  78. 


ARTICLE  ni. 
PrivaU  Writings. 

1929.  Private  writtncfl  claMified. 

1930.  Seal  defined. 

1931.  Seal,  what  ia,  aud  how  made. 

1932.  Eifect  of  a  aeal. 

1933.  Execution  of  an  inatmment  defined. 

1934.  Compromite  of  a  debt  without  aeal  good. 

1935.  Subscribing  witneaa  defined. 

1936.  Booka,  mapa.  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounfed  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

1939.  Writings  called  for  and  inapected  may  be  withheld. 

1940.  Writing,  how  proved. 

1941.  Other  witnesses  may  also  teatify. 

1942.  When  evidence  of  execution  not  neceasary. 

1943.  Evidence  of  handwriting. 

1944.  Evidence  of  handwriting  by  compariaon. 

1945.  Same.     When  writing  more  than  thirty  years  old. 

1946.  Entries  of  decedenta.     Evidence  in  specified  cases. 

1947.  Copies  of  entries  alao  allowed. 

1948.  Private  writings,  how  proved. 

1949.  County  clerks  to  keep  private  papers  deposited.     [Repealed.] 

1950.  Removal  of  public  records. 
1961.  Inatrument  conveying  or  affecting  real  property  may  be  read  in  avidenee. 

Private  writings  classified. 
§  1929.    Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

Legislation  §  1929.     Enacted  March  11,  1872. 

No  distinction  between  sealed  and  unsealed  writings:  Post,  i  1932. 

Seal  defined. 

§  1930.    A  seal  is  a  particular  sign,  made  to  attest,  in  the  most  formal 
manner,  the  execution  of  an  instrument. 

Legislation  1 1980.     Enacted  March  11,  1872. 

SeaL     Generally:  Ante,  fi  14.     How  made:  Poat,  1 1931. 

Seal,  what  is,  and  how  made. 

§  1931.    A  public  seal  in  this  state  is  a  stamp  or  impression  made  bj  a 
public  officer  with  an  instrument  provided  by  law,  to  attest  the  exeen- 
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tion  of  an  official  or  public  document,  upon  the  paper,  or  upon  any  sub- 
stance attached  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same  manner  by  any 
instrument,  or  it  may  be  made  by  the  scroll  of  a  pen,  or  by  writing  the 
word  "seal"  against  the  signature  of  the  writer.  A  scroll  or  other  sign, 
made  in  a  sister  state  or  foreign  country,  and  there  recognized  as  a  seal, 
must  be  so  regarded  in  this  state. 

Legislation  81931.  1.  Enacted  March  11,  1872,  and  then  read:  "A  public 
Mai  in  this  state  is  a  stamp  or  impression  made  upon  wax.  wafer,  paper,  or  any 
other  substance  upon  which  a  visible  and  permanent  impression  can  be  made.  A 
priTate  seal  may  be  in  the  same  manner,  or  it  may  be  made  without  an  impres- 
sion, by  a  wafer  or  wax  attached  to  the  instrument,  or  by  n  paper  attached  to  it 
by  an  adhesive  substance.  A  scroll  or  other  sign,  made  in  a  sister  state  or 
foreign  country,  and  there  recognized  as  a  seal,  must  be  ao  regarded  in  thia  stata." 
2.  Amended  by  Code  Amdts.  1873-74,  p.  885. 

Scope  of  word  "seal":  Ante,  S  14. 

Impression  of  seal:  See  Civ.  Code,  |  1628. 

Seals  of  couxU:  Ante,  18  147-153. 

Effect  of  a  seaL 

§1932.  There  shall  be  no  difference  hereafter,  in  this  state,  between 
sealed  and  unsealed  writings.  A  writing  under  seal  may  therefore  be 
changed,  or  altogether  discliarged  by  a  writing  not  under  seal. 

Legislation  §1932.  1.  Enacted  March  11,  1872,  and  then  read:  "The  seal 
affixed  to  a  writing  is  presumptive  evidence  of  a  consideration.  In  other  respects 
there  is  no  difference  between  sealed  and  unsealed  writings.  A  writing  under 
seal  may  therefore  be  changed  or  altogether  discharged  by  a  writing  not  under 
seal,  or  by  an  oral  agreement  otherwise  valid."  2.  Amended  by  Code  Amdts. 
1878-74,  p.  386. 

Corresponding  provisions:  Bee  Cir.  Code,  {  1629. 

▲greemont  of  composition  requires  no  seal:  Post,  S  1984. 

Execution  of  an  instminent  defined. 

§  1933.  The  execution  of  an  instrument  is  the  subscribing  and  deliver- 
ing it,  with  or  without  affixing  a  seal. 

Legislation  §  1933.     Enacted  March  11,  1872. 
OitaUona.     Cal.  99/285;   101/589;   114/515;   180/108. 

Oompromise  of  a  debt  without  seal  good. 

§1934.     An  agreement,  in  writing,  without  a  seal,  for  the  compromise 
or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal  were  affixed. 
Legislation  f  1934.     Enacted  March  11,  1872. 

Subscribing  witness  defined. 

§1935.  A  subscribing  witness  is  one  who  sees  a  writing  executed  or 
hears  it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs 
his  name  as  a  witness. 

Legislation  §  1935.     1.  Enacted   March    11,    1872.     2.  Amendment   hj   Stats. 
1901,  p.  246;  unconstitutional:  Bee  note,  I  5,  ante. 
OlUtlona.     Oal.  184/488. 
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Books,  maps,  ete.,  how  far  evidence. 

§1036.  Historical  works,  books  of  science  or  art,  and  pablished  maps 
or  charts,  when  made  bj  persons  indifferent  between  toe  parties,  are 
prima  facie  evidence  of  facts  of  general  notoriety  and  interest. 

Leglilatlon  §  1936.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1873-74,  p.  886,  substituting  '*prima  facie"  for  "primary." 

Citations.     Cal.  61/552;  67/15. 

Books  as  aid  to  court:  Ante,  S  1875.  As  evldenoe:  Ante,  I  1900.  Presump- 
tions as  to:   Post,  S  1963,  subds.  85,  86. 

Original  writing  to  be  prodnced  or  accounted  for. 

§  1937.  The  original  writing  must  be  produced  and  proved,  except  as 
provided  in  sections  eighteen  hundred  and  fifty -five  and  nineteen  hundred 
and  nineteen.  If  it  has  been  lost,  proof  of  the  loss  must  first  be  made 
before  evidence  can  be  given  of  its  contents.  Upon  such  proof  being 
made,  together  with  proof  of  the  due  execution  of  the  writing,  its  con- 
tents may  be  proved  by  a  copy,  or  by  a  recital  of  its  contents  in  some 
authentic  document,  or  by  the  recollection  of  a  witness,  as  provided  in 
section  eighteen  hundred  and  fifty-five. 

Legislation  f  1937.     1.  Enacted    March    11,    1672.     2.  Amendment  by    8t»ts. 
1901,  p.  246;  unconstitutional:  See  note,  (5,  ante. 
Citations.     Cal.  118/299.     App.  7/66. 

Wben  in  possession  of  adverse  party,  notice  to  be  given. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse  party,  he 
must  first  have  reasonable  notice  to  produce  it.  If  he  then  fail  to  do 
so,  the  contents  of  the  writing  may  be  proved  as  in  case  of  its  loss.  But 
the  notice  to  produce  it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  withheld  by  the  ad- 
verse party. 

Legislation  §  1938.     Enacted  March  11,  1872. 

Citations.     Cal.  59/506;   132/186. 

Document  in  possession  of  opponent:  Ante,  I  1855,  subd.  S. 

Demanding  inspection  of  writing:  Ant'e,  S  1000. 

Writings  called  for  and  inspected  may  be  withheld. 

§  1939.  Though  a  writing  called  for  by  one  party  is  produced  by  the 
other,  and  is  thereupon  inspected  by  the  party  calling  for  it,  he  is  not 
obliged  to  produce  it  as  evidence  in  the  case. 

Legislation   f  1939.     1.  Enacted   March    11,    1872.     2.  Amendment  by   Btata. 
1901,  p.  247;  unconstitutional:   See  note,  §  5,  ante. 
Writings  sbown  to  witness:  Post,  S  2054. 

Writing,  how  proved. 

§1940.     Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker) 

or, 

3.  By  a  subscribing  witness. 

Legislation  §  1940.  1.  Enacted  March  11,  1872,  and  then  read:  "If  therv  b« 
a  subscribing  witness  to  a  writing  produced  in  OTidence  its  execution  must  b« 
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proTed  by  h!m,  if  he  Ii  within  reach  of  a  subposna,  and  can  be  prodneed  and  can 
teatify.  If  there  be  more  than  one  aubseribing  witness  the  evidence  of  one  is 
Bufficient.  If  the  subscribing  witnesses  cannot  be  produced,  the  execution  may 
be  proved  by  the  party  who  executed  it,  or  by  proof  of  hia  handwriting."  2. 
Amended  by  Code  Amdts.  1873-74,  p.  886. 

CitaUons.     Cal.  96/587;    145/85.     App.  2/708,    709;    5/77. 

Froof  of  execntion  of  writing.     By  admisaion:  Post,  |  1042. 

Proof  of  handwriting:  Post,  S  1943. 

Snbscribing  witness:  Ante,  §  1935.  Other  eTldenoa  of  execntion,  when  ftd^ 
missible:  Post,  68  1941-1945.     On  contest  of  will;  Ante,  i  1815. 

Handwriting,  proof  of  instnunent  by:   Bee  Oir.  Code,  9f  1198,  1199. 

Proof  of  Instnunent  by  iubacribing  witnesi:   See  Civ.  Code,  S|  1195-1197. 

Instnunent,  how  proTod  where  not  acknowlodged:  See  Civ.  Code,  |  1195. 

Other  witnesses  may  also  testify. 

§  1941.  If  the  subscribing  witness  denies  or  does  not  recollect  the 
execution  of  the  writing,  its  execution  may  still  be  proved  by  other  eyi- 
dence. 

Legislation  §1941.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  247;  nnconatitutional :  Seo  note,  |  5,  ante. 

When  evidence  of  execution  not  necessary. 

§  1942.  Where,  however,  evidence  is  given  that  the  party  against 
whom  the  writing  is  offered  has  at  any  time  admitted  its  execution  no 
other  evidence  of  the  execution  need  be  given,  when  the  instrument  is 
one  mentioned  in  section  nineteen  hundred  and  forty-five,  or  one  pro- 
duced from  the  custody  of  the  adverse  party,  and  has  been  acted  upon 
by  him  as  genuine. 

Xiegialation  §  1942.     1.  Enacted   March    11,    1872.     2.  Amendment   by   Btata. 
1901,  p.  247;  unconstitutional:  See  note,  16,  ante. 
Citations.     Cal.  144/746.     App.  2  /710. 

Evidence  of  handwriting. 

§  1943.  The  handwriting  of  a  person  may  be  proved  by  any  one  who 
believes  it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writings 
purporting  to  be  his,  upon  which  he  has  acted  or  been  charged,  and  who 
has  thus  acquired  a  knowledge  of  his  handwriting. 

Legislation  §  1943.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  247;  unconstitutional:   See  note,   |  5,  ante. 

Citations.     Cal.  56/474;  58/289;  80/85.     App.  2/710,  714. 

Evidence  of  handwriting  by  comparison. 

§  1944.  Evidence  respecting  the  handwriting  may  also  be  given  by  a 
comparison,  made  by  the  witness  or  the  jury,  with  writings  admitted  or 
treated  as  genuine  by  the  party  against  whom  the  evidence  is  offered, 
or  proved  to  be  genuine  to  the  satisfaction  of  the  judge. 

Legislation  §  1944.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1873-74.  p.  386,  adding  "or  proved  to  be  genuine  to  the  satisfaction  of  the 
judge"  at  the  end  of  the  section. 

CiUtiona.  Cal.  56/474;  58/289;  80/85;  116/154;  121/559;  128/488.  App. 
2/706,    707,   710,    714. 
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Same.    Wben  wrlUng  more  than  tbirty  yean  old. 

§  1946.  Where  a  writing  is  more  than  thirty  years  old,  the  eonapari- 
sons  may  be  made  with  writingrg  purporting  to  be  genuine,  and  generally 
respected  and  acted  upon  as  such,  by  persons  having  an  interest  in  know- 
ing the  fact. 

LegisUUoa  1 1946.     Enacted  March  11,  1873. 

Citation!.     App.  2/710. 

Preanmptlon.     That  ancient  writing  li  genuine:  Post,  %  1968,  inbd.  84. 

Entries  of  decedents.    Evidence  in  specified  cases. 

§1946.  The  entries  and  other  writings  of  a  decedent,  made  at  or 
near  the  time  of  the  transaction,  and  in  a  position  to  know  the  facts 
stated  therein,  may  be  read  as  prima  facie  evidence  of  the  facts  stated 
therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making 
it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the  ordinary 
course  of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined 
by  law. 

Legislation  f  1946.  1.  Enacted  March  11.  1872.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  386,  in  introductorj  paragraph,  substituting:  "prima  facie"  for  "pri- 
mary."  8.  Amendment  by  Stats.  1901,  p.  247;  unconstitutional :  See  note,  15, 
an  to. 

Oltetlons.     Cal.  184/30. 

Entries  In  books.     Repeated:  Post,  |  1947.     Where  alteration:  Post,  §  1982. 

Copies  of  entries  also  allowed. 

§  1947.  When  an  entry  is  repeated  in  the  regular  course  of  business, 
one  being  copied  from  another  at  or  near  the  time  of  the  transaction,  all 
the  entries  are  equally  regarded  as  originals. 

Legislation  •  1947.     1.  Enacted    March    11.    1872.     S.  Amendment  by    SUte. 
1901,  p.  247;  unconstitutional:  See  note,  S  5,  ante. 
Citations.     Cal.  82/166. 

Private  writings,  how  proved. 

§1948.  Every  private  writing,  except  last  wills  and  testaments,  may 
be  acknowledged  or  proved  and  certified  in  the  manner  provided  for  the 
acknowledgment  or  proof  of  conveyances  of  real  property,  and  the  cer- 
tificate of  such  acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing,  in  the  same  manner  as  if  it  were  a  conveyance 
of  real  property. 

Legislation  6  1948.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1873-74,  p.  887,  substituting  "prima  facie"  for  "primary."  8.  Amendment  by 
Stats.  1901,  p.  248;  unconstitutional:  See  note,  §  5,  ante. 

Citations.     Cal.  83/272;    151/416.     App.  2/710. 

Conveyance  of  real  property.     At  evidence:  Post,  S  1951. 

§1949.     [County  clerks  to  keep  private  papers  deposited.     Repealed.] 

Legislation  §  1949.  1.  Enacted  March  11,  1872.  2.  Repealed  by  Code  Am4t«, 
1873-74,  p.  387. 
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Bemoval  of  public  records. 

§1050.  The  record  of  a  conveyance  of  real  property,  or  any  other 
record,  a  transcript  of  which  is  admissible  in  evidence,  must  not  be  re- 
moved from  the  office  where  it  is  kept,  except  upon  the  order  of  a  court, 
in  cases  where  the  inspection  of  the  record  is  shown  to  be  essential  to 
the  just  determination  of  the  cause  or  proceeding  pending,  or  where  the 
court  is  held  in  the  same  building  with  such  office. 

LegliUttion  0  1960.  1.  Enacted  March  11,  1872,  and  then  read:  "The  record 
of  a  conveyance  of  real  property,  or  other  record,  a  transcript  of  which  is  admissi- 
ble in  evidence,  mnst  not  be  removed  from  the  oflSce  where  it  is  kept,  except 
npon  the  order  of  a  court,  or  when  temporarily  removed  by  the  clerk  having  it  in 
enstody  to  the  court  of  which  he  is  clerk,  or  to  courts  held  in  the  city  or  town 
where  his  ofBce  is  situated."     2.  Amended  by  Oode  Amdts.  1873-74,  p.  887. 

Oltatloni.     Cal.  113/267. 

Instrument  conveying  or  affecting  real  property  may  be  read  In  evidence. 
§1951.  Every  instrument  conveying  or  affecting  real  property,  ac- 
knowledged or  proved  and  certified,  as  provided  in  the  Civil  Code,  may, 
together  with  the  certificate  of  acknowledgment  or  proof,  be  read  in  evi- 
dence in  an  action  or  proceeding,  without  further  proof;  also,  the  ori- 
ginal record  of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  or  a  certified  copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved,  may  be  read  in  evidence,  with  the 
like  effect  as  the  original  instrument,  without  further  proof. 

Legislation  f  1961.  1.  Added  by  Code  Amdts.  1878-74,  p.  888,  and  read: 
"Every  instrument  conveying  or  affecting  real  property,  acknowledged,  or  proved, 
and  certified,  as  provided  in  the  Civil  Code,  may,  together  with  the  certificate  of 
acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or  proceeding,  with- 
out further  proof;  and  a  certified  copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved,  may  also  be  read  In  evidence,  with  the  like 
effect  as  the  original,  on  proof,  by  affidavit,  or  otherwise,  that  the  original  is 
not  in  the  possession  or  under  the  control  of  the  party  producing  the  certified 
copy."  2.  Amended  by  Stats.  1889,  p.  45.  8.  Amendment  by  Stats.  1901,  p. 
248 ;  unconstitutional :  See  note,  §  5,  ante. 

OiUtions.  Cal.  70/15,  16,  867;  74/429;  80/536;  89/189;  91/163,  164;  108/ 
111;   120/815;  135/314,  819;   139/557;  144/84;   151/416, 

Oertifled  copy,  etc.:  Ante,  i  1948. 

CHAPTER  IV. 
Material  Objects  Presented  to  the  Senses,  Other  than  Writings. 

I  1954.     Material  objects. 

Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses,  has  such  a  rela- 
tion to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of  belief 
respecting  it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such  object 
may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and  character 
may  be  proved  by  witnesses.  The  admission  of  such  evidence  must  be 
icgulated  by  the  sound  discretion  of  the  court. 

Legislation  1 1964.     Enacted  March  11,  1872. 
Oltattons.     Cal.  107/209;    134/507;    146/132. 
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CHAPTEB  V. 
Indirect  Evidence.    Inferences  and  Presumptions. 

I  1057.  Indirect  eTidance  classified. 

I  1958.  Inference  defined. 

I  1959.  Presumption  defined. 

fi  1960.  When  an  inference  arises. 

S  1961.  Presumptions  may  be  controTerted,  when. 

9  1962.  Specification  of  conclusive  presumptions. 

I  1968.  AH  other  presumptions  may  b«  eontroTertsd. 

Indirect  evldaice  classified. 
§  1957.    Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

LeglsUUon  §  1957.     Enacted  March  11.  1872. 

Citations.     Cal.  59/800;   79/807.  808;   83/610;   141/68;   148/898. 

Inference  defined. 

§  1958.  An  inference  is  a  deduction  which  the  reason  of  the  Jarj 
makes  from  the  facts  proved,  without  an  express  direction  of  law  to 
that  effect. 

Legislation  §  1968.     Enacted  March  11,  1872. 

Citations.     Cal.  69/800;    82/438;    114/46;    180/7;    148/898.     App.  4/417. 

Presumption  defined. 

§  1959.  A  presumption  Is  a  deduction  which  the  law  expressly  directs 
to  be  made  from  particular  facts. 

Legislation  §  1959.     Enacted  March  11,  1872. 

CltaUons.     Cal.  76/100;  79/307;  135/180.819;  187/84;  148/808,  647.     App 
8/224. 

When  an  inference  arises. 

§  1960.     An  inference  must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  considera- 
tion of  the  usual  propensities  or  passions  of  men,  the  particular  propensi- 
ties or  passions  of  the  person  whose  act  is  in  question,  the  course  of  busi- 
ness, or  the  course  of  nature. 

IfCglslatlon  81960.     Enacted  March  11,  1872. 

Citations.     Cal.  59/800;   75/100;   143/263,   898;    (sabd.   1)    189/188;    (subd. 
2)  106/529;  130/7;  141/68.     App.  (subd.  2)  4/417. 

Presumptions  may  be  controverted,  when. 

§  1961.     A  presumption  (unless  declared  by  law  to  be  conclusive)  may 
be  controverted  by  other  evidence,  direct  or  indirect;  but  unless  so  con- 
troverted the  jury  are  bound  to  find  according  to  the  presumption. 
Legislation  8  1961.     Enacted  March  11,  1872. 

Citations.     Cal.  79/307;    83/272,    610;    89/296;    180/7;    186/810;    148/648; 
144/702.     App.  2/854;   8/224. 


795  INDIRECT  EVIDENCE,  ETC.  §  1963 

Specificaiioa  of  conclusive  presumptions. 

§1962.  The  following  presumptions,  and  no  others,  are  deemed  eon- 
elusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of 
an  unlawful  act,  for  the  purpose  of  injuring  another; 

2.  The  truth  of  the  facts  jrecited,  from  the  recital  in  a  written  instru- 
ment between  the  parties  thereto,  or  their  successors  in  interest  by  a 
subsequent  title;  but  this  rule  does  not  apply  to  the  recital  of  a  con- 
sideration; 

3.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission, 
intentionally  and  deliberately  led  another  to  believe  a  particular  thing 
true,  and  to  act  upon  such  belief,  he  cannot,  in  any  litigation  arising  out 
of  such  declaration,  act,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the 
time  of  the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  im- 
potent, is  indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be 
conclusive;  but  such  judgment  or  order  must  be  alleged  in  the  pleadings 
if  there  be  an  opportunity  to  do  so;  if  there  be  no  such  opportunity,  the 
judgment  or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made  eon- 
elusive. 

LeglBlation  %  1962.  1.  Enacted  March  11,  1872.  2.  Amendment  hj  Stata. 
1901,  p.  248;  nnconatitutlonal :  See  note,  9  Si  ante. 

Citations.  Cal.  70/105,  442;  89/295.  296;  128/274;  145/140;  (subd.  1)  189/ 
69;  146/528.  680;  (subd.  2)  63/540;  74/411;  96/109,  110;  118/889; 
118/99;  131/888;  151/729;  (subd.  3)  82/88,  453;  90/162;  107/295;  109/220; 
110/106;  115/865;  130/539;  134/444;  142/42.  115;  143/504;  (sabd.  4)  70/ 
107;  (subd.  6)  137/801,  308;  142/627.  App.  8/224;  5/334;  (subd.  2)  6/29; 
(snbd.  8)   4/855;   6/609. 

Bnbd.  8.     Standing  by.  etc.:  Civ.  Code,  |  1709. 

Subd.  4.     Tenant  denying  landlord's  title:  CiT.  Code,  9  1948. 

Snbd.  6.     Judgments,  etc.:   Ante,   9  1908. 

Decree  allowing  executors',  etc..  accounts:  Ante,  9  1638.  Evidence  of  notice  on 
application  for  letters  o/  administration:  Ante,  9  1876.  Probate:  Ante,  9  1888. 
Conclusive  evidenoe  generally:  Post,  9  1978. 

All  other  presumptions  may  be  controverted. 

§1963.  All  other  presumptions  are  satisfactory,  if  uncontradicted. 
They  are  denominated  disputable  presumptions,  and  may  be  controverted 
by  other  evidence.    The  following  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary 

act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  pro- 
duced; 
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7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

10.  That  former  rent  or  installments  have  been  paid  when  a  receipt 
for  later  is  produced; 

11.  That  things  which  a  person  possesses  a/e  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acta  of 
ownership  over  it,  or  from  common  reputation  of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the  pay- 
ment of  money,  or  the  delivery  of  a  thing,  has  paid  the  money  or 
delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state  or  any 
other  state  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdic- 
tion; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  correctly 
determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and 
passed  upon  by  them;  and  in  like  manner,  that  all  matters  within  a 
submission  to  arbitration  were  laid  betore  the  arbitrators  and  passed 
upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed 
for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of 
exchange  was  made  at  the  time  and  place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular 
course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  .dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced 
in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary  course  of 
nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  a  contract  of 
copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife 
have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no  divorce  from 
bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  ia  asual 
with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old  is  genuine, 
when  the  same  has  been  since  generally  acted  upon  as  genuine,  by  p^r* 
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sons  having  an  interest  in  the  question,  and  its  custody  has  been  satis- 
factorily explained; 

35.  That  a  printed  and  published  book,  purporting  to  be  printed  or 
published  by  public  authority,  was  so  printed  or  published; 

36.  That  a  printed  and  published  book,  purporting  to  contain  reports 
of  cases  adjudged  in  the  tribunals  of  the  state  or  country  where  the  book 
is  published,  contains  correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real 
property  to  a  particular  person,  has  actually  conveyed  to  him,  when  such 
presumption  is  necessary  to  perfect  the  title  of  such  person  or  his  suc- 
cessor in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial-ground, 
for  five  years,  with  the  consent  of  the  owner,  and  without  a  reservation 
of  his  rights,  is  presumptive  evidence  of  his  intention  to  dedicate  it  to 
the  public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written 
contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a 
battle,  or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there 
are  no  particular  circumstances  from  which  it  can  be  inferred,  survivor- 
ship is  presumed  from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First.  If  both  of  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived; 

Second.  If  both  were  above  the  age  of  sixty,  the  younger  it  presumed 
to  have  survived; 

Third.  If  one  be  under  fifteen  and  the  other  above  sixty,  the  former 
is  presumed  to  have  survived; 

Fourth.  If  both  be  over  fifteen  and  under  sixty^  and  the  sexes  be 
different,  the  male  is  presumed  to  have  survived;  if  the  sexes  be  the 
same,  then  the  older; 

Fifth.  If  one  be  under  fifteen,  or  over  sixty^  and  the  other  between 
those  ages,  the  latter  is  presumed  to  have  survived. 

Legislation  1 196S.     1.  Enncted    March    II,    1872.     2.  Amendment   by    Stats. 
1001,  p.  240;  unconstitutional:  See  note,  S  6,  ante. 

OlUtions.  Cal.  81/825;  89/205;  105/66;  118/405;  122/400;  120/828.  880; 
182/212;  187/288;  146/121;  150/104;  (subd.  1)  81/288;  111/267;  184/211, 
448.  615;  187/223;  144/701,  707;  (subd.  2)  88/882;  86/147;  112/871;  (subd. 
8)  184/448;  (subd.  4)  76/652;  184/488;  180/526;  142/60.  182;  (subd.  5) 
180/856;  188/241;  141/60;  148/167;  (subd.  6)  122/408;  180/356,  857;  133/ 
241;  140/390;  143/167;  (subd.  8)  106/655;  110/467;  (subd.  0)  70/566;  106/ 
520;  125/621;  (subd.  10)  142/60;  (subd.  11)  60/202;  88/166;  106/655;  139/ 
525;  142/60;  144/701;  (subd.  12)  83/166;  00/872;  180/525;  (subd.  14)  53/ 
80;  67/184;  77/47;  07/177;  108/542;  128/898;  139/558;  144/701;  (subd.  15) 
56/589;  68/484;  71/24,  208;  75/451;  76/152;  77/47;  78/299;  79/503;  81/ 
233;  82/516;  88/449;  87/48;  07/507;  100/321;  107/186;  108/542;  109/691 
111/49;  117/702;  121/197;  126/555;  129/328;  180/89;  182/506;  133/390 
134/211;  135/180,  281;  136/244,  406;  188/227;  142/450;  145/470;  153/390 
(subd.  16)  97/177;  122/206;  128/398;  132/506;  133/390;  185/180;  143/278 
(subd.  18)  61/182;  98/632;  (subd.  19)  85/61;  187/85;  144/707;  (iubd.  20)  81/ 
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288;  88/488;  106/529;  126/49;  142/69;  150/460;  (•nbd.21)  06/110;  106/665; 
140/546;  (subd.  22)  106/655;  (■tibd.28)  153/890;  (robd.  24)  99/78;  112/871; 
129/24;  182/76;  (subd.  25)  61/548;  75/100,  244;  118/405;  119/868;  128/ 
555;  144/701;  (subd.  26)  71/267;  138/289;  (lubd.  28)  76/297;  81/238;  189/ 
525;  142/69;  144/707;  150/450;  (aubd.  80)  82/458;  (labd.  82)  60/419;  69/ 
418;  71/121;  79;810;  81/405;  85/502;  98/660;  119/56;  128/898.  681;  180/ 
844;  143/168;  158/501;  (subd.  83)  81/238;  128/681;  126/49;  (iubd.  84) 
189/389;  (subd.  89)  88/488;  96/110;  129/889;  (lubd.  40)  65/64;  76/652 
App.  8/224;  5/334;  (»ubd.  1)  2/132;  (subd.  8)  8/570;  (aubd.  11)  1/52; 
(subd.  15)  2/26;  8/46,  599;  6/432;  (subd.  19)  2/182;  (subd.  20)  2/26,  132; 
(subd.  21)  6/166;  (subd.  82)  8/744;  (subd.  88)  2/182;  (sabd.  89)  2/182. 
App.  7/548. 

Sobds.  17,  18.     Proceeding!  of  courts:  Ante,  9  1908. 

Bubd.  20.     Ordinary  course  of  business  has  been  followed:  Ante,  1 1960. 

Subd.  21.  Note  or  bill  imports  consideration.  Written  instrvment  presnmp- 
tlve  CTidence  of  consideration:  Cir.  Code,  8  1614. 

Burden  of  showing  want  of  consideration  sni&cient  to  rapport  instrmnent  lies 
with  party  seeking  to  invalidate  or  avoid  it:  Oir.  Code,  I  1615;  and  see  subd. 
89,   supra. 

Subd.  81.     Legitimacy:  See  C\r.  (Tode,  6  198. 

Transcript  of  shorthand  notes  prima  fade  evidence:  Ante,  I  278. 

Order  of  probate  court  for  disclosure  of  property  of  estate  prima  faolo  evideaoe 
of  executor's  right:  Ante,  i  1460. 

Conveyance  executed  by  ezecntor,  ete.,  prima  facie  valid:  Ante,  f  1601. 

Affidavits  on  sales  of  stock  for  delinquent  assessments  prima  fade  evidence: 
Civ.  Code.  S  348. 

Affidavits  and  entries  In  partnership  proceedings  presvmptlvv  ovldenoe:  Civ. 
Code,  89  2471,  2484. 

Protest  of  notary  is  prima  facie  evidence:  Pol.  Code,  9  795. 

Secretary  of  fire  department  or  lire  company  must  keep  record  of  all  certiflcateo 
of  exemption  or  active  membership,  date  thereof,  and  to  whom  Issued.  Cor* 
tiflcate  of  Hre  department  is  prima  facie  evidence  of  facts  therein  stated:  Pol. 
Code,    8  8841. 

Surveys  and  maps  of  boundary  Usee  are  prima  fade  evidence:  Pol.  Code, 

8  8978. 

Presumption  that  witness  speaks  t.-uth,  and  how  repelled:  See  ante,  I  1847. 

Grant  presumed  delivered  at  date:   See  Civ.  Code,  8  1055. 

Fee-simple  title  is  presumed  to  pass:  See  Civ.  Code,  8  1105. 

Depositary  presumed  to  have  permitted  loss  when:  See  Oiv.  Code,  9  1888. 

Presumptions  between  master  and  servant:  See  Civ.  (?ode,  89  1980,  2010-2012. 

Presumptions  between  landlord  and  tenant:  See  Oiv.  Oode,  99  1943-1946. 

Presumptions  as  to  contract  being  joint  or  Joint  and  several:  See  Civ.  Code, 
99  1431,  1659,  1660. 

Uncertainty  in  contract,  presumption  as  to  who  causes:  See  Civ.  Code,  9  1654. 

Loan  of  money  is  presumed  to  be  on  interest:  See  Civ.  Oode,  9  1914. 

Devises  and  legacies  presumed  to  vest  at  death:  See  Oiv.  Code,  9  1841. 

Presumption  on  refusal  to  comply  with  order  for  inspection  of  writings:  See 
ante,  9  1000. 

Judicial  orders  create  disputable  presumption  between  parties  when:  See  ante, 

9  1909. 

Gift  presumed  in  view  of  death  when:  See  Civ.  Oode,  1 1150, 
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CHAPTEB  VL 
IhdlspensaUe  Evidence. 

I  1967.  Indispensable  evidence,  what. 

I  1968.  To  prove  perjury  and  treason,  more  than  on«  wltntM  reqvlrad* 

i  1969.  Will  to  be  in  writing. 

i  1970.  Will,  how  revoked. 

I  1971.  Transfer  of  real  property  to  be  in  writing. 

f  1973.  Last  section  not  to  extend  to  certain  cases. 

I  1978.  Agreement  not  in  writing,  when  invalid. 

8  1974.  Representation  of  credit  by  writing. 

Indispensable  evidence,  what. 

§  1967.    The  law  makes  certain  evidence  necessary  to  the  validity  of 
particular  acts,  or  the  proof  of  particular  facts. 
LeglBUtion  1 1967.     Enacted  March  11.  1872. 

To  prove  perjury  and  treason,  more  than  one  witness  required. 

§  1968.  Perjury  and  treason  must  be  proved  by  testimony  of  moro 
than  one  witness.  Treason  by  the  testimony  of  two  witnesses  to  the 
same  overt  act;  and  perjury  by  the  testimony  of  two  witnesses,  or  one 
witness  and  corroborating  circumstances. 

Legislation  S  1968.  1.  Enacted  March  11,  1872.  2.  Amendment  by  Stats. 
1901,  p.  251;  unconstitutional:   See  note,  |  5,  ante. 

Oltationi.  Cal.  103/681;  104/417;  118/51,  58,  64;  181/257,  260;  189/601. 
608;   144/286;    146/117.     App.  8/69. 

Two  witnesses.     For.  probate  of  lost  will:  Ante,  S  1889. 

Will  to  be  in  writing. 

§1969.    A  last  will  and  testament,  except  a  nuncupative  will,  is  in 
valid,  unless  it  be  in  writing  and  executed  with  such  formalities  as  arc 
required  by  law.     When,  therefore,  such  a  will  is  to  be  shown,  the  instru 
ment  itself  must  be  produced,  or  secondary  evidence  of  its  contents  be 
given. 

LeglsUtion  §1969.  1.  Enacted  March  11,  1872,  and  then  read:  "A  last  will 
and  testament,  except  when  made  by  a  soldier  in  actual  military  service,  or  by  s 
mariner  at  sea,  is  invalid,  unless  it  be  in  writing  and  executed  with  such  formali 
ties  as  are  required  by  law.  Evidence,  therefore,  of  such  will  cannot  be  received 
without  the  written  instrument  itself,  or  secondary  evidence  of  its  eontenta  in  the 
eases  prescribed  by  law."     2.  Amended  by  Code  Amdts.  1878—74,  p.  888. 

Lost  or  destroyed  wiU.     Probate  of:  Ante,  9S  1888-1341. 

Win,  how  revoked. 

§1970.    J^  written  will  cannot  be  revoked  or  altered  otherwise  than 
provided  in  the  Civil  Code. 

Legislation  §  1970.  1.  Enacted  March  11,  1872.  and  then  read:  "A  written 
will  cannot  be  revoked  or  altered  otherwise  than  by  another  written  will  or  an- 
other writing  of  the  testator,  declaring  such  revocation  or  alteration,  and  ex- 
ecuted with  the  same  formalities  required  by  law  for  the  will  itself;  or  unless  the 
will  be  burned,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent  and  for 
the  purpose  of  revoking  the  same,  by  the  testator  himself,  or  by  another  person 


§  1971  CODE  OF  CIVIL  PROCEDURE.  800 

in  hii  presence,  by  hit  direction  snd  eonsent;  and  when  to  done  by  another  per* 
son,  the  direction  and  eonsent  of  the  testator  and  the  fact  of  such  injury  or  de- 
struction must  be  proved  by  at  least  two  witnesses."  2.  Amended  by  Ood# 
Amdts.  1878-74,  p.  888. 

CitaUons.     Cal.  107/5. 

Revocation  or  alteration  of  vlll:  See  CIt.  Code,  S|  1293  et  seq. 

Transfer  of  real  property  to  be  in  writing. 

§1971.  No  estate  or  interest  in  real  property,  other  than  for  leasee 
for  a  term  not  exceedlDg  one  year,  nor  any  trust  or  power  over  or  con- 
cerning it,  or  in  any  manner  relating  thereto,  can  be  ereated,  granted, 
assigned,  surrendered,  or  declared,  otherwise  than  by  operation  of  law, 
or  a  conveyance  or  other  instrument  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writing. 

Legislation  §  1071.  1.  Enacted  Mareh  11,  1872.  2.  Bepeal  by  SUts.  1901. 
p.  251;  unconstitutional:  See  note,  |  6,  ante. 

Citations.  Cal.  64/26;  70/817;  76/471;  78/534;  80/518;  81/207;  01/898; 
122/427;   182/822;    141/228;    144/782.     App.  4/112,   288. 

Scope  of  section.     Application  festricted  by:  Post,  |  1072. 

Corresponding  provisions:  Civ.  Code,  8  1091. 

Seal  property.     Estate,  interest,  etc..  In:  Compare  post,  |  1078,  snbd.  S» 

Trust:  Cir.  Code,  S  852. 

Grant,  etc.:  Cir.  Code,  fi  1058. 

Last  section  not  to  extend  to  certain  cases. 

§  1972.  The  preceding  section  must  not  be  eonstmed  to  affect  the 
power  of  a  testator  in  the  disposition  of  his  real  property  by  a  last  will 
and  testament,  nor  to  prevent  any  trust  from  arising  or  being  extin- 
guished by  implication  or  operation  of  law,  nor  to  abridge  the  power  of 
any  court  to  compel  the  specific  performance  of  an  agreement,  in  ease  of 
part  performance  thereof. 

Legislation  9  1972.     1.  Enacted  March  11,  1872.     S.  Repeal  by  SUti.  1001, 
p.  251;  unconstitutional:  See  note,  8  5,  antb. 
Citations.     Cal.  64/26;  65/509;  121/44. 
Speciilo  performance:  Cir.  Code,  88  8884  et  se^ 

Agreement  not  in  writing,  when  invalid. 

§1973.  In  the  following  cases  the  agreement  if  invalid,  nnless  the 
same  or  some  note  or  memorandum  thereof  be  in  writing,  and  subscribed 
by  the  party  charged,  or  by  his  agent.  Evidence,  therefore,  of  the 
agreement,  cannot  be  received  withcut  the  writing  or  secondary  evidence 
of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a 
year  from  the  making  thereof; 

2.  A  specisd  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  except  in  the  cases  provided  for  in  section  twenty-seven  hun- 
dred and  ninety-four  of  the  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage  other  than  a 
mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at 
a  price  not  less  than  two  hundred  dollars,  unless  the  buyer  accopta  or 
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receives  part  of  such  goods  and  chattels  or  the  evidences,  or  some  of 
them,  of  such  things  in  action,  or  pays  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  at  auction,  an  entry  by  the 
auctioneer  in  his  sale-book,  at  the  time  of  the  sale,  of  the  kind  of  prop- 
erty sold,  the  terms  of  the  sale,  the  price,  and  the  names  of  the  pur- 
chaser and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or 
for  the  sale  of  real  property,  or  of  an  interest  therein;  and  such  agree- 
ment, if  made  by  an  agent  of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  is  in  writing,  subscribed  by  the  party 
sought  to  be  charged; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  compensation  or  a  commission; 

7.  An  agreement  which  by  its  terms  is  not  to  be  performed  during  the 
lifetime  of  the  promisor,  or  an  agreement  to  devise  or  bequeath  any 
property,  or  to  make  any  provision  for  any  person  by  will. 

Legislation  1 1973.  1.  Enacted  March  11,  1872.  2.  Repeal  by  Stats.  1901. 
p.  251;  unconstitutional:  See  note,  §5,  ante.  8.  Amended  hj  Stats.  1907,  p. 
568,  (1)  in  subd.  4,  (a)  substituting  "accepts  or  receives"  for  "accept  and  re- 
ceive," "pays"  for  '*pay,"  and  "at"  for  "by"  before  "auction,"  and  (b)  inserting 
"the"  after  "terms  of";  (2)  in  subd.  5,  substituting  "is"  for  "be"  after  "agent"; 
and  (8)  adding  subds.  6  and  7;  the  code  commissioner  saying,  "The  amendment 
consists  in  adding  subds.  6  and  7  thereto,  and  correcting  the  language  thereof  so 
as  to  make  it  conform  absolutely  to  what  is  in  the  statute  on  [of]  frauds,  as  set 
forth  in  |  1624  of  the  Civil  Code." 

ClUtloni.  Cal.  64/26;  72/144;  77/282;  78/584;  81/207;  91/898;  98/495; 
105/519;  111/285;  (subd.  1)  67/98;  (subd.  4)  67/98;  117/47;  (subd.  6)  121/ 
44;  140/159;  153/326.     App.  2/15,  452;  6/158;   (subd.  1)  5/445. 

Corresponding  provision:  Civ.  Code,  §  1624. 

Agreement  for  sale  of  goods,  etc.  Corresponding  provision:  dr.  Ck>de,  i  1789. 
Auction  sale:  Civ.  Code,  9  1798;  Pol.  Code,  8  3292.  Agreement  to  mannfaetnre: 
Civ.  Code,  |  1740. 

Parol  evidence,  when  admissible  to  explain  writing:  Ante,  1 1856. 

Guaranty  to  bo  in  writing:  Civ.  Code,  §9  2798,  2794. 

Guaranty  by  ezecntor:  Ante,  1 1612. 

Preventing  contract  being  put  into  writing  by  fraud:  See  Civ.  Code,  S  1628. 

Transfer  of  intexest  in  trust  to  be  by  written  instrument:  See  Civ.  Code,  %  1185. 

Transfer  of  interest  in  ship  to  be  by  written  instrument:  See  Civ.  Code,  8  1185. 

Estates  in  realty  transferable  by  written  instrument  only:   See  Civ.  Code,  8  1091. 

Building  contract,  when  to  be  in  writing:  See  ante,  8  1188. 

Liability  of  exocntor  on  promise  to  answer  ont  of  bis  own  estate:  See  ante, 
1 1612. 

Sepresentatlon  of  credit  by  writing. 

§  1974.  No  evidence  is  admissible  to  charge  a  person  upon  a  repre- 
sentation as  to -the  credit  of  a  third  person,  unless  such  representation,  or 
some  memorandum  thereof,  be  in  writing,  and  either  subscribed  by  or  in 
the  handwriting  of  the  party  to  be  charged. 

Legislation  11974.     1.  Enacted  March  11,   1873.     9.  Repeal  by  StoU.  1901, 
p.  251;  unconstitutional:  See  note,  8^1  »nte. 
CJode  Civ.  Proe. — ^l 
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CHAPTER  Vn. 
Oonclusive  or  Unanswerable  Evidence. 

i  1978.     Conclaiive  or  unanswerable  eyidenca. 

ConclnslTe  or  unanswerable  evidence. 

§  1978.    No  evidence  is  by  law  made  conclusive  or  nnanswerable,  an- 
less  so  declared  by  this  code. 

Lagisiatton  §  1978.     Enacted  March  11,  1873. 
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TITLE  III. 
Production  of  Evidenca 

Ohapter  T.     By  Whom  to  be  Produced.     Sfi  1981,  1982. 
II.     Means  of  Production.      Bfi  1985-1997. 
III.     Manner  of  Production.     Articlea  I-VI.     88  2002-20.'>i 

CHAPTER  I. 
By  Whom  to  be  Produced. 

9  1981.     Evidence  to  be  produced  by  whom. 
9  1982.     Writing  altered,  who  to  explain. 

Evidence  to  be  produced  l^y  whom. 

§1981.  The  party  holding  the  affirmative  of  the  issue  must  produce 
the  evidence  to  prove  it;  therefore,  the  burden  of  proof  lies  on  the  party 
who  would  be  defeated  if  no  evidence  were  given  on  either  side. 

Legislation  §  1981.     Enacted  March  11.  1872. 

Citations.  Cal.  68/10;  81/403;  94/175;  lOC/697;  128/02;  187/283;  140/ 
421,  430,  432,  439. 

Burden  of  proof:  Ante,  8  1869. 

Writing  altered,  who  to  explain. 

§  1982.  The  party  producing  a  writing  as  genuine  which  has  been 
altered,  or  appears  to  have  been  altered,  after  its  execution,  in  a  part 
material  to  the  question  in  dispute,  must  account  for  the  appearance  or 
alteration.  He  may  show  that  the  alteration  was  made  by  another, 
without  his  concurrence,  or  was  made  with  the  consent  of  the  parties 
affected  by  it,  or  otherwise  properly  or  innocently  made,  or  that  the 
alteration  did  not  change  the  meaning  or  language  of  the  instrument. 
If  he  do  that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Legislation  §  1982.  1.  Enacted  March  11,  1872  (based  on  Practice  Act.  8  448), 
(1)  substituting  (a)  "must". for  "and  such  alteration  is  not  noted  on  the  writing, 
shall."  and  (b)  a  comma  for  a  period  after  "innocently  made";  (2)  inserting  "or 
that  the  alteration  did  not  change  the  meaning  or  language  of  the  instrument" 
after  "innocently  made."  2.  Amendment  by  Stata.  1901,  p.  251 ;  unconatita> 
tional :   See  note,  8  5,  ante. 

ClUUone.  Cal.  56/214;  80/266;  89/616;  94/867;  142/205.  App.  5/325;  0/ 
<7&. 


§1985  CODE  OF  CIVIL  PROCEDURR  804 


CHAPTER  n. 
Means  of  Production. 

I  1986.  SubpoBDA  for  witness  defined. 

i  1986.  Subpoenft,  how  issued. 

I  1987.  Subpoena,  how  served. 

I  1988.  How,  if  witness  be  concealed. 

fi  1989.  When  a  witness  is  compelled  to  attend. 

I  1990.  Person  present  compelled  to  testify. 

I  1991.  Disobedience  to  subpoena,  how  punished, 

I  1992.  Forfeiture  therefor. 

I  1993.  Warrant  may  issue  to  bring  witness,  whan. 

I  1994.  Oontentls  of  warrant. 

I  1995.  If  witness  be  a  prisoner,  how  brought, 

i  1996.  On  whose  motion. 

I  1997.  How  examined. 

Sabpcena  for  witness  defined. 

§  1986.  The  process  by  which  the  attendance  of  a  witness  is  required 
is  a  subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  requiring 
his  attendance  at  a  particular  time  and  place  to  testify  as  a  witness.  It 
may  also  require  him  to  bring  with  him  any  books,  documents,  or  other 
things  under  his  control  which  he  is  bound  by  law  to  produce  in  evi- 
dence. 

LeglBlatlOB  1 1986.     Enacted  March  11,  1872. 
Citations.     Oal.  126/239. 

Subpoena^  how  issued. 

§  1986.     A  subpcena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  or  upon  the  taking  of  a  deposition  in  an  action  or  proceeding 
pending  therein,  it  is  issued  by  the  clerk  of  the  court  in  which  the  action 
or  proceeding  is  pending,  under  the  seal  of  the  court,  or  if  there  is  no 
clerk  or  seal  then  by  a  judge  or  justice  of  such  court; 

2.  To  require  attendance  before  a  commissioner  appointed  to  take  tes- 
timony by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of 
any  other  state  in  the  United  States,  or  before  any  officer  or  officers 
empowered  by  the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  the  clerk  of  the  superior  court  of  the  county  in  which  the 
witness  is  to  be  examined,  under  the  seal  of  such  court; 

3.  To  require  attendance  out  of  court,  in  cases  not  provided  for  in 
subdivision  one,  before  a  judge,  justice,  or  other  officer  authorized  to 
administer  oaths  or  take  testimony  in  any  matter  under  the  laws  of 
this  state,  it  is  issued  by  the  judge,  justice,  or  other  officer  before  whom 
the  attendance  is  required. 

If  the  subpoena  is  issued  to  require  attendance  before  a  court,  or  at 
the  trial  of  an  issue  therein,  it  is  issued  by  the  clerk,  as  of  course,  upon 
the  application  of  the  party  desiring  it.  If  it  is  issued  to  require  attend- 
ance before  a  commissioner  or  other  officer  upon  the  taking  of  a  deposi- 
tion, it  must  be  issued  by  the  clerk  of  the  superior  court  of  the  county 
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wherein  the  attendance  is  required  upon  the  order  of  such  court  or  of  a 
judge  thereof,  which  order  may  be  made  ex  parte. 

LeglslaUon  8  1986.  1.  Enacted  March  11,  1872;  based  on  Practice  Act.  §  403, 
as  amended  by  Stats.  1865-66',  p.  708,  which  read:  "The  subpoena  shall  be  is- 
sued as  follows:  First  To  require  attendance  before  a  court,  or  at  the  trial  of  an 
issue  therein,  it  shall  be  issued  under  the  seal  of  the  court  before  which  the  at- 
tendance is  required,  or  in  which  the  issue  is  pending.  Second.  To  require  at- 
tendance out  of  the  court  before  a  judge,  justice,  or  other  oflBcer  authorized  to 
administer  oaths  or  take  testimony  in  any  matter  under  the  laws  of  this  state, 
it  shall  be  issued  by  the  judge,  justice,  or  any  other  officer  before  whom  the 
attendance  is  required.  Third.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  country,  or  of  the  United  States, 
or  of  any  other  state  in  the  United  States,  or  of  any  other  district  or  county 
within  this  state,  or  before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  any  judge  or  justice  of  the 
peace  in  places  within  their  respective  jurisdiction,  with  like  power  to  enforce 
attendance,  and  upon  certificate  of  contumacy  to  said  court  to  punish  contempt 
of  their  process  as  such  judge  or  justice  could  exercise  if  the  subpoona  directed 
the  attendance  of  the  witness  before  their  courts  in  a  matter  pending  therein." 
When  S  1986  was  enacted  in  1872,  in  introductory  paragraph  and  in  subds.  1  and 
2.  "is"  was  substituted  for  "shall  be."  2.  Amendment  by  Stats.  1901,  p.  251; 
unconstitutional:  See  note,  {  5,  ante.  8.  Amended  by  Stats.  1907,  p.  780;  the 
code  commissioner  saying,  "By  this  amendment  and  the  amendments  to  §  1991, 
it  is  intended  to  change  the  rule  as  to  the  issuance  of  subpcBnas,  so  as  to 
provide  that  a  subpoena  to  give  testimony  by  deposition  must  in  all  cases  be  is- 
sued by  the  court  in  which  the  deposition  is  to  be  used,  and  to  provide  an  ade- 
quate process  for  the  punishment  of  contempts  committed  in  disobedience  to  a 
Bubposna." 

CltatioDi.  Cat.  66/599;  72/511;  140/219;  (subd.  2)  64/401;  140/14;  (subd. 
8)   72/282.     App.  4/68. 

Subpoena,  how  served. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing  the  original 
and  delivering  a  copy,  or  a  ticket  containing  its  substance,  to  the  witness 
personally,  giving  or  offering  to  him  at  the  same  time,  if  demanded  by 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  service  must  be  made 
so  as  to  allow  the  witness  a  reanonable  time  for  preparation  and  travel 
to  the  place  of  attendance.    Such  service  may  be  made  by  any  person. 

Legislation  6  1987.  Enacted  March  11,  1872  (based  on  Practice  Aet,  I  404). 
in  first  line,  changing  "shall  be"  to  "is." 

Costs  whex«  inbposna  served  by  person  other  than  shozlir:  See  post,  Appendix, 
tit.  "Costs." 

How,  if  witness  be  concealed. 

§1988.  If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to 
prevent  the  service  of  a  subpoena  upon  him,  any  court  or  judge,  or  anv 
officer  issuing  the  subpoBna,  may,  upon  proof  by  affidavit  of  the  conceal- 
ment, and  of  the  materiality  of  the  witness,  make  an  order  that  the 
sheriff  of  the  county  serve  the  subpoena;  and  the  sheriff  must  serve  it 
accordingly,  and  for  that  purpose  may  break  into  the  building  or  vessel 
where  the  witness  is  concealed. 
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Leglilatloii  81988.  Enacted  March  11,  1872  (based  on  Practice  Act,  I  405), 
Bubttituting  (1)  "is"  for  "be"  before  "concealed/'  and  (2)  "must"  for  "shalL" 

Wben  a  witness  is  compelled  to  attend. 

§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness  before  anj 
court,  judge,  justice,  or  any  other  officer,  out  of  the  county  in  which  he 
resides,  unless  the  distance  be  less  than  thirty  miles  from  his  place  of 
residence  to  the  place  of  trial. 

Leglslation  f  1989.  Enacted  March  11,  1872;  based  on  Practice  Act,  §402,  as 
amended  by  Stats.  1855,  p.  197,  which  read:  "A  anbpoana  may  require  not  only 
the  attendance  of  the  person  to  whom  It  is  directed,  at  a  particular  time  and 
place,  to  testify  as  a  witness,  but  may  also  require  him  to  bring  any  books,  doen* 
ments  or  other  things  in  his  control,  to  be  used  as  evidence.  No  person  shall  be 
required  to  attend  as  a  witness  before  any  court,  judge,  justice  or  any  other  offi* 
cer  out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  place  of  trial." 

Citations.     Gal.  56/599;   140/8. 

Person  present  compelled  to  testify. 

§  1990.  A  person  present  in  court,  or  before  a  judicial  officer,  may  be 
required  to  testify  in  the  same  manner  as  if  he  were  in  attendance  upon 
a  subpoena  issued  by  such  court  or  officer. 

ZiegisUtion  9  1990.  Enacted  March  11,  1872,  in  the  exact  language  of  Pxme* 
tice  Act,  S  406. 

Disobedience  to  subpcsna^  how  pnniahed. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to 
answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  re- 
quired, may  be  punished  as  a  contempt  by  the  court  issuing  the  sub- 
poena. When  the  subpoena,  in  any  such  case,  requires  the  attendance  of 
the  witness  before  an  officer  or  commissioner  out  of  court,  it  is  the  duty 
of  such  officer  or  commissioner  to  report  any  such  disobedience  or  refusal 
to  the  court  issuing  the  subpoena;  and  the  witness  must  not  be  punished 
for  any  refusal  to  answer  a  question  or  to  subscribe  an  affidavit  or 
deposition,  unless,  after  a  hearing  upon  notice,  the  court  orders  him  to  to 
answer  or  subscribe  and  then  only  for  disobedience  to  such  order.  Any 
judge,  justice,  or  other  officer  mentioned  in  subdivision  three  of  section 
nineteen  hundred  and  eighty-six,  may  report  any  such  disobedience  or 
refusal  to  the  superior  court  of  the  county  in  which  such  attendance  was 
required;  and  such  court  thereupon  has  power,  upon  notice,  to  order  the 
witness  to  perform  the  omitted  act,  and  any  refusal  or  neglect  to  comply 
with  such  order  may  be  punished  as  a  contempt  of  such  court. 

Legislation  9  1891.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet«  |  409. 
which  read:  "Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer 
as  a  witness,  or  to  subscribe  an  affidaTit  or  deposition  when  required,  may  be 
punished  as  a  contempt  by  the  court,  or  officer  issuing  the  subpoena,  or  requir- 
ing the  witness  to  be  sworn;  and  if  the  witness  be  a  party,  his  complaint  may  be 
dismissed,  or  his  answer  stricken  out."  When  |  1991  was  enacted  in  1872, 
"or  answer  may  be  striclcen  out"  was  substituted  for  "may  be  dismissed,  or  his 
answer  stricken  out."  2.  Amendment  by  Stats.  1901,  p.  252;  unconstitutional: 
See  note.  S  5,  ante.  8.  Amended  by  Stats.  1907,  p.  731;  the  code  commlsaionar 
saying,  "The  first  part  of  this  amendment  states  what  waa  believed  to   be  the 
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rul«  •■  to  the  refasal  of  a  witness  to  attend  or  answer  upon  the  taking  of  a 
deposition,  before  the  adoption  of  the  amendment.  The  latter  part  of  the  amend- 
ment  is  new.  There  are  Tory  many  eases  under  the  laws  of  this  state  where 
offleers,  sometimes  merely  administrative  officers  like  assessors,  are  authorised  to 
eompel  the  attendance  of  witnesses,  bnt  the  legislature  eannot  oonstitntionally 
five  to  such  an  offieer  the  power  to  punish  for  contempt.  By  authorising  the 
court  to  make  an  order  compelling  the  witness  to  attend  or  answer,  compliance 
ean  be  compelled,  and  non-compliance  lawfully  punished  as  a  contempt.*' 

CiUtlons.  Cal.  56/599;  72/511;  78/878;  84/533;  88/628;  120/42;  189/ 
472;  140/8,  12,  18,  14,  217,  219,  221;  144/160;  152/862,  868.  Pffae.  Act: 
Oal.  (I  409)   28/298. 

Befnaal  to  answer:   Post,   1 2065. 

Contempt:  Ante,  81  1209  et  seq. 

Forfeiture  therefor. 

§1992.  A  witness  disobeying  a  subpoena  also  forfeits  to  the  party 
aggrieved  the  sum  of  one  hundred  dollars,  and  all  damages  wb'ch  he  may 
sustain  by  the  failure  of  the  witness  to  attend,  which  forfeiture  and 
damages  may  be  recovered  in  a  civil  action. 

LegislaUon  §1992.     Enacted  March  11,  1872  (based  on  PracUce  Act,  I  410), 
substituting  "also  forfeits"  for  "shaU  also  forfeit." 
Citations.     Cal.  185/49,  50,  51. 

Warrant  may  Issne  to  bring  witness,  wben. 

§1993.  In  ease  of  failure  of  a  witness  to  attend,  the  eourt  or  officer 
issuing  the  subpisna,  upon  proof  of  the  service  thereof,  and  of  the  fail- 
ure of  the  witness,  may  issue  a  warrant  to  the  sheriff  of  the  county  to 
arrest  the  witness  and  bring  him  before  the  court  or  officer  where  his 
attendance  was  required. 

'  Legislation  §  1998.     Enacted  March  11,  1872,  in  the  exact  language  of  Prac- 
tice Act,  9  411. 

Oitattons.     Oal.  116/687. 

Attachment  for  failnia  to  obey  snbpona:  See  ante,  1 1120. 

Contents  of  warrant. 

§  1994.  Every  warrant  of  commitment,  issued  by  a  court  or  officer 
pursuant  to  this  chapter,  must  specify  therein,  particularly,  the  cause  of 
the  commitment,  and  if  it  be  for  refusing  to  answer  a  question,  such 
question  must  be  stated  in  the  warrant.  And  every  warrant  to  arrest 
or  commit  a  witness,  pursuant  to  this  chapter,  must  be  directed  to  the 
sheriff  of  the  county  where  the  witness  may  be,  and  must  be  executed  by 
him  in  the  same  manner  as  process  issued  by  the  superior  court. 

Legislation  f  1994.  1.  Enacted  March  11,  1872.  2.  Amended  by  Oode  Amdts. 
1880,  p.  115,  substituting  "superior**  for  "district." 

If  witness  be  a  prisoner,  how  brought. 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison  within 
this  state,  an  order  for  his  examination  in  the  prison  upon  deposition,  or 
for  his  temporary  removal  and  production  before  a  court  or  officer,  for 
the  purpose  of  being  orally  examined,  may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is 
pending,  unless  it  be  a  justice's  court. 
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2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court 
of  the  county  where  the  action  or  proceeding  is  pending,  if  pending  be- 
fore a  justice's  court,  or  before  a  judge  or  other  person  out  of  court. 

Leffislatlon  §  1995.  1.  Enacted  March  11,  1872;  based  oa  Practice  Act,  S  412, 
which  read:  "If  the  witness  be  a  prisoner,  confined. in  a  jail  or  prison  within 
this  state,  for  any  other  cause  than  a  sentence  for  felony,  an  order  for  his  ex- 
amination in  the  prison  upon  deposition,  or  for  his  temporary  removal  and  pro- 
duction before  a  court  or  officer  for  the  purpose  of  being  orally  examined,  may 
be  made,  as  follows:  1st.  By  the  court  itself,  in  which  the  action  or  special  pro- 
ceeding is  pending;  2d.  By  a  judge  of  the  supreme  court,  district  court,  or 
county  judge  of  the  county  where  the  action  or  proceeding  is  pending,  if  before 
a  judge  or  other  person  out  of  court."  When  enacted  in  1872,  $  1995  read  the 
same  as  at  present,  except  subd.  2,  which  read,  "By  a  justice  of  the  supreme 
court,  judge  of  the  district  court,  or  county  judge  of  the  county  where  the  actioo 
or  proceeding  is  pending,  if  pending  before  a  justice's  court  or  before  a  judge  or 
other  person  out  of  court.'*     2.  Amended  by  Code  Amdts.  1880,  p.  115. 

On  whose  motion. 

§  1996.  Such  order  can  only  be  made  on  the  motion  of  a  party,  upon 
affidavit  showing  the  nature  of  the  action  or  proceeding,  the  testimony 
expected  from  the  witness,  and  its  materiality. 

Legislation  1 1996.  Enacted  March  11,  1872  (based  on  Practice  Act,  9  ^13). 
inserting  "on  the  motion  of  a  p»rty"  before  "upon  affidavit." 

How  examined. 

§  1997.  If  the  witness  be  imprisoned  in  the  county  where  the  action 
or  proceeding  is  pending,  his  production  may  be  required.  In  all  other 
cases  his  examination,  when  allowed,  must  be  taken  upon  deposition. 

Legislation  §1997.  Enacted  March  11,  1872  (based  on  Practice  Act,  i4XA), 
(1)  omitting  "and  for  a  cause  other  than  a  sentence  for  felony"  after  **pend- 
ing,"  and  (2)  substituting  "must"  for  "shall." 


CHAPTER  in. 
Manner  of  Production. 

Artlele  I.  Mode  of  Talcing  the  Testimony  of  Witnesses.     ||  2002-2006. 

II.  Affidavits.     S§  2009-2015. 

III.  Depositions.      §9  2019-2023. 

lY.  Manner  of  Taking  Depositions  out  of  the  State.      S§  2024-2029. 

Y.  Manner  of  Taking  Depositions  in  This  State.     98  2081-2038. 

YI.  General  Rules  of  Examination.     S9  2042-2054. 

ARTICLE  I. 
Mode  of  Taking  the  Testimony  of  Witnesiesb 

I  2002.  Testimony,  in  what  mode  taken. 

S  2003.  Affidavit  defined. 

I  2004.  Deposition  defined. 

I  2005.  Oral  examination  defined. 

I  2006.  Deposition  defined.     How  taken. 
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Testimony,  in  what  mode  taken. 
§2002.    The  testimony  of  witnesses  is  taken  in  three  modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

Legislation  8  2002.     Enacted  March  11,  1873. 

Citations.     Cal.  87/118;    (lubd.   1)    129/651;    (subd.   8)    120/568. 

Affldaylt  defined. 

§2003.  An  affidavit  is  a  written  declaration  under  oath,  made  with- 
out notice  to  the  adverse  party. 

Legislation  §  2003.     Enacted  March  11,  i87a. 
Affldavlts:  Post,  8S  2009  et  aeq. 

Deposition  defined. 

§2004.  A  deposition  is  a  written  declaration,  under  oath,  made  upon 
notice  to  the  adverse  party,  for  the  purpose  of  enabling  him  to  attend 
and  cross-examine.  In  all  actions  and  proceedings  where  the  default  of 
the  defendant  has  been  duly  entered,  and  in  all  proceedings  to  obtain 
letters  of  administration,  or  for  the  probate  of  wills  and  the  issuance  of 
letters  testamentary  thereon,  where,  after  due  and  legal  notice,  those 
entitled  to  contest  the  application  have  failed  to  appear,  the  entry  of 
said  defaults,  and  the  failure  of  said  persons  to  appear  after  notice,  shall 
be  deemed  to  be  a  waiver  of  the  right  to  any  further  notice  of  any  appli- 
cation or  proceeding  to  take  testimony  by  deposition  in  such  action  or 
proceeding. 

Legislation  g  2004.  1.  Enacted  March  11,  1872.  and  then  read:  "A  deposition 
is  a  written  declaration  under  oath,  made  upon  notice  to  the  adverse  party  for 
the  purpose  of  enabling  him  to  attend  and  cross-examine."  2.  Amended  by  Stats. 
1007,  p.  981. 

Oltatlont.     Oal.  77/629. 

Depositions:  Post,  §§2019-2021. 

I'onn  of:  Post,  8  2006. 

Oral  examination  defined. 

§2005.  An  oral  examination  Is  an  examination  in  presence  of  the 
jury  or  tribunal  which  is  to  decide  the  fact  or  act  upon  it,  the  testimony 
being  heard  by  the  jury  or  tribunal  from  the  lips  of  the  witness. 

Legislation  §  2005.     Enacted  March  11,   1872. 

Oitatlons.     Cal.  77/629;    182/201. 

General  mles  of  examination:  Post,  {{  2042-2054. 

Depofiitlon  defined.    How  taken. 

§2006.  Depositions  must  be  taken  in  the  form  of  question  and  an- 
swer. The  words  of  the  witness  must  be  written  down,  in  the  presence 
of  the  witness,  by  the  officer  taking  the  deposition,  or  by  some  disinter- 
ested person  appointed  by  him.  It  may  be  taken  down  in  shorthand,  in 
which  case  it  must  be  transcribed  into  longhand  by  the  person  who  took 
it  down.     When  completed,  it  must  be  carefully  read  to  or  by  the  wit* 
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ness  and  corrected  by  him  in  any  particular,  if  desired,  by  writing  or 
causing  his  corrections  to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be  subscribed  by  the  witness. 
The  officer  before  whom  the  deposition  is  taken  must  write  his  initials 
near  said  corrections.  If  the  parties  agree  in  writing  to  any  other  mode, 
the  mode  so  agreed  upon  must  be  followed. 

Legislation  §  2006.  1.  Enacted  March  11,  1872,  and  then  read:  "Depositions 
must  be  taken  in  the  form  of  queation  and  answer,  and  the  words  of  the  witness 
must  be  written  down,  unless  the  parties  agree  to  a  different  mode."  2.  Amend- 
ment by  Stats.  1901,  p.  252;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended 
by  Stats.  1007,  p.  781;  the  code  commissioner  saying,  'The  amendment  expressly 
sanctions  the  taking  of  depositions  in  shorthand,  which  was  held  lawful  by  our 
supreme  court  in  Kyle  t.  Oralg,  125  Cal.  107.  It  includes  the  provision  con- 
tained in  i  2082  for  the  reading  of  the  deposition  to  the  witness  and  its  subscrip- 
tion by  him.  That  provision,  as  code  stood  before  this  amendment,  did  not  apply 
to  depositions  taken  out  of  the  atate,  so  it  is  here  inserted  in  the  general  section,** 

CiUtions.     Cal.  125/115. 

ARTICLE  II. 

Affldayits. 

I  2009.  AffldaTits  and  depositions.     For  what  purposes  used. 

8  2010.  Evidence  of  publication,  what. 

8  2011.  Filing  evidence  of  publication. 

8  2012.  Affidavits  to  be  used  in  this  state,  before  whom  may  be  taken. 

8  2018.  Affidavit  out  of  state,  how  taken. 

8  2014.  If  made  in  a  foreign  country,  before  whom  taken. 

I  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judge  of  a  eourt  out  of  this  state. 

Affidavits  and  depositions.    For  what  purposes  used. 

§2009.  An  affidavit  may  be  used  to  verify  a  pleading  or  a  paper  in 
a  special  proceeding,  to  prove  the  service  of  a  summons,  notice,  or  other 
paper  in  an  action  or  special  proceeding,  to  obtain  a  provisional  remedy, 
the  examination  of  a  witness,  or  a  stay  of  proceedings,  or  upon  a  motion, 
and  in  any  other  case  expressly  permitted  by  some  other  provision  of 
*.his  code. 

Legislation  §  2009.     Enacted  March  11,  1872. 
ClUUons.     Cal.  129/651;    141/556;    142/426. 
Affldavlt:  Post.  8§2010,  2011. 
Proof  of  service  by  ailldavit:   See  ante,  8  415. 

ETldence  of  publication,  what. 

§2010.  Evidence  of  the  publication  of  a  document  or  notice  required 
by  law,  or  by  an  order  of  a  court  or  judge,  to  be  published  in  a  news- 
paper, may  be  given  by  the  affidavit  of  the  printer  of  the  newspaper,  or 
his  foreman  or  principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when,  and  the  paper  in  which,  the  publica- 
tion was  made. 

Legislation  §  2010.     1.  Enacted   March    11.    1872.     2.  Amendment   by    Stata. 
1901,  p.  252;  unconstitutional:   See  note,  8  5,  ante. 
Citations.     Cal.  91/437;    97/447;    131/252. 
Ailldavit  of  publication:   Ante.  8  418. 
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§2011.  If  such  affidavit  be  made  in  an  action  or  special  proceeding 
pending  in  a  court,  it  may  be  filed  with  the  court  or  a  clerk  thereof.  If 
not  80  made,  it  may  be  filed  with  the  clerk  of  the  county  where  the  news- 
paper is  printed.  In  either  case  the  original  affidavit,  or  a  copy  thereof, 
certified  by  the  judge  of  the  court  or  clerk  having  it  in  custody,  is  prima 
facie  evidence  of  the  facts  stated  therein. 

Ijeglslatlon  §  2011.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1878-74,  p.  888,  In  second  sentence,  (1)  inserting  "the  Judge  of  before  "the 
eoart,"  and  (2)  substituting  "prima  facie"  for  "primary." 

Citations.     Cal.  88/84;    181/252. 

Affidaylts  to  bo  used  in  this  state,  before  whom  may  bo  taken. 

§2012.  An  affidavit  to  be  used  before  any  court,  judge,  or  officer  of 
this  state  may  be  taken  before  any  officer  authorized  to  administer  oaths. 

Leglalation  §2012.  1.  Enacted  March  11,  1872,  in  exact  language  of  Practice 
Act,  9  424,  which  read:  "An  affidavit  to  be  used  before  any  court,  judge,  or 
officer  of  this  state,  may  be  taken  before  any  Judge  or  clerk  of  any  court,  or  acy 
Justice  of  the  pieace,  or  notary  public  in  this  state."  2.  Amendment  by  Stats. 
1901,  p.  252;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by  Stats.  1907. 
p.  784;  the  code  commissioner  saying,  "The  section  as  it  formerly  stood  under- 
took to  specify  the  officers  before  whom  affidavita  might  be  taken,  and  manifestly 
omitted  many  of  them." 

Citations.     Cal.  50/405;    128/420,  421. 

Persons  anthorlxed  to  take  affldavlti:  Ante»  S  179,  iubd.  S. 

AffldaTlt  out  of  state,  how  taken. 

§2013.  An  affidavit  taken  in  another  state  of  the  United  States,  to 
be  used  in  this  state,  may  be  taken  before  a  commissioner  appointed  by 
the  governor  of  this  state  to  take  affidavits  and  depositions  in  such  other 
state,  or  before  any  notary  public  in  another  state,  or  before  any  judge 
or  clerk  of  a  court  of  record  having  a  seal. 

Legislation  8  2013.  l.  Enacted  March  11,  1872  (based  on  Practice  Act. 
I  425),  substituting  "must"  for  "shall"  before  "be  taken."  2.  Amended  by  Code 
Amdts.  1873-74,  p.  889,  (1)  substituting  "may"  for  "must";  (2)  inserting  (a) 
"or  before  any  notary  publie  in  another  state"  before  "or  before  any  judge." 
and  (b)  "or  clerk"  after  "judge."  8.  Amendment  by  Stats.  1901,  p.  258;  ua- 
eonstitutional:  See  note,  S  5,  ante. 

If  made  In  a  foreign  country,  before  whom  taken. 

§2014.  An  affidavit  taken  in  a  foreign  country  to  be  nsed  in  this 
state,  may  be  taken  before  an  ambassador,  minister,  consul,  vice-consul, 
or  consular  agent  of  the  United  States,  or  before  any  judge  of  a  court 
of  record  having  a  seal  in  such  foreign  country. 

Legislation  §2014.  1.  Enacted  March  11,  1872;  based  on  Practice  Act,  6  420, 
which  read:  "An  affidayit  taken  in  a  foreign  country  to  be  used  in  this  state, 
shall  be  taken  before  an  ambassador,  minister,  or  oonsul  of  the  United  States, 
or  before  any  judge  of  a  court  of  record  having  a  seal  in  such  foreign  country." 
When  S  2014  was  enacted  in  1872,  (1)  "must"  was  substituted  for  "shall," 
(2)  "or  vice-consul"  was  inserted  after  "consul,"  and  (3)  "or"  was  omitted 
before  "consul."  2.  Amended  by  Code  Amdts.  1878-74,  p.  889,  (1)  substitut- 
ing "may"  for  "muat"  before  "be  Uken,"   (2)  omitting  "or"  before  "vice-con- 
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fill,"  and  (8)  inserting  "consular  agent."     8.  Amendment  by  Stats.  1901,  p.  258; 
unconstitutional:  See  note,  S  5,  ante. 

Oertificate  of  the  clerk,  if  taken  before  a  Judge  of  a  court  out  of  this 

state. 

§2015.  When  an  affidavit  is  taken  before  a  judge  of  a  court  in  an- 
other state,  or  in  a  foreign  country,  the  genuineness  of  the  signature  of 
the  judge,  the  existence  of  the  court,  and  the  fact  that  such  judge  is  a 
member  thereof,  must  be  certified  by  the  clerk  of  the  court,  under  the 
seal  thereof. 

Legislation  §2016.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
1427),  substituting  "must"  for  "shall."  2.  Repeal  by  Stats.  1901,  p.  253;  on- 
eonstitutional:  Sea  note,  |  5,  ante. 

ARTICLE  m. 

Depositions. 

I  2019.  Depositions,  when  used. 

I  2020.  Testimony  of  a  witness  out  of  the  state,  when  taken. 

I  2021.  Depositions  in  the  state,  when  taken. 

I  2022.  Depositions  may  be  read  in  evidence  by  either  party. 

I  2028.  Court  may  order  deposition  if  adverse  party  in  default. 

Depositions,  when  used. 

§2019.  In  all  cases  other  than  those  mentioned  in  section  two  thou- 
sand and  nine,  where  a  written  declaration  under  oath  is  used,  it  must 
be  a  deposition  as  prescribed  by  thb  code. 

Legislation  9  2019.     Enacted  March  11,  1872. 
OitaUons.     Cal.  88/82;    126/382. 

Testimony  of  a  witness  out  of  the  state,  when  taken. 

§2020.  The  testimony  of  a  witness  out  of  this  state  may  be  taken  by 
deposition  in  the  following  cases: 

1st.  In  an  action,  at  any  time  after  the  service  of  summons,  or  the 
appearance  of  the  defendant. 

2nd.  In  a  special  proceeding,  any  time  after  a  question  of  fact  has 
arisen  therein. 

3rd.  Where  default  has  been  made  by  any  or  all  of  the  defendants. 

Legislation  9  2020.  1.  Enacted  March  11,  1872  (re-enactment  of  Practice  Act. 
I  432),  and  then  read:  "The  testimony  of  a  witness  out  of  the  state  may  be  taken 
by  deposition,  in  an  action,  at  any  time  after  the  service  of  the  summons  or  the 
appearance  of  the  defendant;  end,  in  a  special  proceeding,  at  any  time  after  a 
question  of  fact  has  arisen  therein."  2.  Amendment  by  Stats.  1901,  p.  258;  an- 
eonstitutional:   See  note,  §  5,  ante.     8.  Amended  by  Stats.  1909,  p.  965. 

CiUUons.     Cal.  140/8. 

Manner  of  taking  depositions  ont  of  the  state:  Post,  8S  2024  et  seq. 

Depositions  in  the  state,  when  taken. 

§2021.  The  testimony  of  a  witness  in  this  state  may  be  taken  by 
deposition  in  an  action  at  any  time  after  the  service  of  the  summons  or 
the  appearance  of  the  defendant,  and  in  a  special  proceeding  after  a 
question  of  fact  has  arisen  therein,  in  the  following  cases: 
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1.  When  tbe  witness  is  a  party  to  the  action  or  proceeding  or  an  offi- 
cer or  member  of  a  corporation  which  is  a  party  to  tlie  action  or  pro- 
ceeding, or  a  person  for  whose  immediate  benefit  the  action  or  proceeding 
is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony 
is  to  be  used,  or  resides  in  the  county  but  more  than  fifty  miles  distant 
from  the  place  of  trial  or  hearing  by  the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is 
to  be  tried,  and  will  probably  continue  absent  when  the  testimony  is 
required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  neverthe- 
less too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case 
where  the  oral  examination  of  the  witness  is  not  required; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a  fact 
material  to  the  issue;  provided,  that  the  deposition  of  such  witness  shall 
not  be  used  if  his  presence  can  be  procured  at  the  time  of  the  trial  of 
the  cause. 

Legislation  §2021.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
I  428),  adding  subd.  6,  which  read  aa  at  present.  2.  Amended  by  Code  Amdts. 
1875-76,  p.  106,  (1)  substituting  "Where"  for  "When"  at  the  beginning  of  each 
subdiTision,  and  (2)  inserting,  in  subd.  1,  "or  an  officer  or  member  of  a  corpora- 
tion which  la  a  party  to  the  action  or  proceeding."  8.  Amended  by  Code  Amdts. 
1877-78,  p.  112,  (1)  substituting,  in  introductory  paragraph,  "on"  lor  "or"  after 
"summons"  (evidently  a  typographical  error,  corrected  in  1005);  (2)  restoring 
"Where"  to  "When"  at  beginning  of  each  subdivision;  and  (8)  adding  subd.  6, 
which  read  as  at  present.  4.  Amendment  by  Stats.  1901,  p.  258,  and  was  in  the 
exact  language  of  (  2022  as  added  by  BUts.  1007,  p.  732  (q.v.,  infra) ;  uneonstitu- 
tional:  See  note,  9  5,  ante.  6.  Amended  by  Stats.  1905,  p.  137,  (1)  in  intro- 
ductory paragraph,  changing,  after  "summons,"  the  word  "on"  to  "or"  (see 
amendment  of  1877-78,  supra);  (2)  in  subd.  2,  adding,  at  end,  "or  resides  in 
the  county  but  more  than  fifty  miles  distant  from  the  place  of  trial  or  hearing 
by  the  nearest  usual  traveled  route." 

ClUtlons.  Cal.  56/599;  88/32;  140/8,  220;  149/250;  151/746;  (subd.  1) 
74/47;  117/49;  (subd.  2)  63/370;  74/47;  (subd.  3)  74/47;  153/195;  (subd. 
4)   74/47;    (subd.  5)   129/563.     Prac.  Act:  Cal.  ($428)   3/97. 

Deposition.  Moda  of  talcing:  Ante,  S  2006.  Who  may  take:  Ante,  { 179, 
subd.  8.    In  this  state,  manner  of  taking:  Post,  (5  2031  et  seq. 

Deposition  may  be  read  in  evidence  by  either  party. 

§2022.  A  deposition  taken  and  returned,  as  provided  in  this  chapter, 
may,  except  as  provided  in  section  twenty  hundred  and  thirty-two,  be 
read  in  evidence  by  either  party  at  any  stage  of  the  action  or  proceed- 
ing in  which  it  was  taken,  or  in  any  other  action  or  proceeding  between 
the  same  parties  or  their  privies  or  successors  in  interest  upon  the  same 
subject,  and  is  then  deemed  the  evidence  of  the  party  reading  it;  but 
the  court  may  exclude  the  same  if  it  appears  that  the  taking  thereof  was 
in  any  material  respect  unfair. 

Legislation  9  2022.  Added  by  Stats.  1907,  p.  782,  and  reads  exactly  as  the 
unconstitutional  smendment  of  8  2021,  in  1901,  supra.  (Qusere,  new  section f) 
Bee  Legislation  |  2028,  infra.  The  code  commissioner  says  of  this  addition  in 
1907,    "Thia  ia  a  new  section   intended  aa  a   substitute   for  the  provisioBs  of 
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former  ||  2028  [f],  2088,  and  2084.  These  eeetioiii  were  not  eontietent  vitk 
each  other,  nor  with  (  2031,  end  as  the  rule  thonld  be  generel  eo  ee  to 
•Pfdj  to  ell  depositions,  it  shonld  be  placed  in  this  article  rather  than  in  eith«r 
the  article  relating  to  depositions  taken  within  the  state  or  in  that  relating  to 
those  taken  without  the  state." 

Court  may  order  deposition  if  adverse  party  in  default 

§2023.  If  an  adverae  party  is  in  default  for  not  appearing  and  an- 
swering within  the  time  allowed  by  law  or  the  court,  or  if,  in  a  special 
proceeding,  some  or  all  of  the  parties  interested  have  not  appeared,  the 
court  may  authorize  a  deposition  to  be  taken  without  the  service  of  any 
affidavit  upon,  or  the  giving  of  any  notice  to,  the  party  so  in  default  or 
not  appearing,  or  may  provide  that  notice  be  given  to  him  in  such  mode 
as  to  the  court  may  seem  proper. 

Xasglslation  t2023.  Added  by  Stats.  1007,  p.  782.  and  reads  exactly  as  the 
unconstitutional  amendment  (t)  of  S  2022  in  1901.  The  so-called  "amendment** 
of  the  code  commissioners  was  really  the  addition  of  a  new  section,  no  section  of 
this  number  hsTing  previously  been  enacted.  See  Legislation  i  2022,  supra.  Tho 
code  commissioner  says  of  this  addition  in  1907,  "This  is  a  new  section  proTidini^ 
for  the  taking  of  depositions  in  cases  where  defaults  hsTe  been  entered.'* 

Notice  on  default:  See  post,  §  2029. 


ARTICLE  IV. 

Manner  of  Taking  Depositions  out  of  the  State. 

I  3024.  Deposition  of  witness  out  of  state,  how  taken. 

I  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by  the  parties 

f  2U25  V&.     Deposition  of  non-resident  witness  upon  oral  interrogatories. 

f  2U26.  Authority  of  commissioner. 

S  2027.  Trial,  when  postponed  for  reason  of  non-return  of  eommiasion. 

I  2028.  Deposition,  by  whom  used. 

I  2029.  Notice  dispensed  with  when  witness  resides  out  of  state. 

Deposition  of  witness  out  of  state,  how  taken. 

§2024.  The  deposition  of  a  witness  out  of  this  state  may  be  taken 
upon  a  commission  issued  from  the  court  under  the  seal  of  the  court, 
upon  an  order  of  the  court,  or  a  judge  or  a  justice  thereof,  on  the  appli- 
cation of  either  party,  upon  five  days*  previous  notice  to  the  other.  If 
the  court  is  a  justice's  court,  the  commission  must  have  attached  to  it  a 
certificate  of  the  clerk  of  the  superior  court  of  the  county  in  which  such 
justice's  court  is  held,  under  the  seal  of  such  superior  court,  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  justice  of  the  peace  at 
the  date  of  the  commission.  If  issued  to  any  place  within  the  United 
States  it  may  be  directed  to  a  person  agreed  upon  by  the  parties,  or  if 
they  do  not  agree,  to  any  notary  public,  judge  or  justice  of  the  peace  or 
commissioner  selected  by  the  court  or  judge  or  justice  issuing  it.  If 
issued  to  any  country  out  of  the  United  States,  it  may  be  directed  to  a 
minister,  ambassador,  consul,  vice-consul,  or  consular  agent  of  the  United 
States  in  such  country,  or  to  any  person  agreed  upon  by  the  parties. 

Legislation  f  2024.     1.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  438, 
which  read:  "The  deposition  of  a  wiincss  out  of  this  state  shall  be  taken  upon 
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oommiation  issued  from  the  court,  under  the  seal  of  the  court,  upon  sn  order  of 
the  judge,  or  court,  or  county  judge,  on  the  spplication  of  either  party,  bpon 
five  days'  previous  notice  to  the  other.  It  shall  he  issued  to  a  person  agreed 
upon  hy  the  parties,  or  if  they  do  not  agree,  to  any  judge  or  justice  of  the  peace 
selected  hy  the  officer  granting  the  commission,  or  to  a  commissioner  appointed 
hy  the  governor  of  this  state  to  take  affidavits  and  depositions  in  other  states." 
When  S  2024  was  enacted  in  1872,  (1)  in  first  sentence,  "may"  was  substituted 
for  "shall"  before  "be  taken";  (2)  in  second  sentence,  (a)  "must"  was  substituted 
for  "shall"  before  "be  issued,"  and  (b)  "or  commissioner,  selected  by  the  officer 
issuing  it"  was  substituted  for  the  final  words  of  the  sentence,  beginning  "selected 
by  the  officer."  2.  Amended  by  Code  Amdts.  1878-74,  p.  389,  (1)  substituting 
"If  issued  to  any  place  within  the  United  States,  it  may  be  directed"  for  "It  must 
be  issued,"  at  the  beginning  of  the  second  sentence,  and  (2)  adding  at  end  of 
section  a  new  sentence,  reading,  "If  issued  to  any  eountry  out  of  the  United 
States,  it  may  be  directed  to  a  minister,  ambassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or  to  any  person  agreed 
upon  by  the  parties."  8.  Amended  by  Code  Amdts.  1880,  p.  115,  to  read:  "The 
deposition  of  a  witness  out  of  this  state  may  be  taken  upon  commission  issued 
from  the  court,  under  the  seal  of  the  court,  upon  an  order  of  the  court,  or  a 
judge  thereof,  on  the  application  of  either  party,  upon  five  days  previous  notice 
to  the  other.  If  issued  to  any  place  within  the  United  States,  it  may  be  directed 
to  a  peraon  agreed  upon  by  the  parties,  or,  if  they  do  not  agree,  to  any  judge  or 
justice  of  the  peace,  or  commissioner,  selected  by  the  court  or  judge  issuing  it. 
If  issued  to  any  country  out  of  the  United  States,  it  may  be  directed  to  a 
minister,  ambassador,  consul,  vice-consul,  or  consular  agent  of  the  United  States 
in  such  country,  or  to  any  person  agreed  upon  by  the  parties."  4.  Amended  by 
StaU.  1891,  p.  51,  (1)  in  first  sentence,  adding  (a)  the  article  "a"  before  "com- 
mission," and  (b)  "or  a  justice"  after  "or  a  judge";  (2)  adding  a  new  sentence 
immediately  after  the  first,  reading,  "If  the  court  be  a  justice's  court,  the  com- 
mission shall  have  attached  to  it  a  certificate,  under  seal  by  the  county  clerk  of 
auch  county,  to  the  effect  that  the  person  issuing  the  same  was  an  acting  justice 
of  the  peace  at  the  date  of  the  commission";  (8)  in  sentence  beginning  "If  issued 
to  any  place,"  adding  "or  justice"  after  "court  or  judge."  5.  Amendment  by 
Stats.  1901,  p.  253;  unconstitutional:  See  note,  8  5,  ante.  6.  Amended  by  Stats. 
1907,  p.  732,  changing  the  sentence  added  in  1891  (quoted  supra)  to  read,  "If 
the  court  is  a  justice's  court,  the  commission  must  have  attached  to  it  a  certificate 
of  the  clerk  of  the  superior  court  of  the  county  in  which  such  justice's  court  is 
held,  under  the  seal  of  such  superior  court,  to  the  effect  that  the  person  issuing 
the  same  was  an  acting  justice  of  the  peace  at  the  date  of  the  commission."  7. 
Amended  by  Stats.  1909,  p.  965,  in  sentence  beginning  "If  issued  to  any  place," 
(1)  omitting  the  comma  after  "United  States"  (evidently  a  clerical  or  typograph- 
ical error),  and  (2)  adding  "notary  public"  before  "judge  or  justice  of  the 
peace"  (ef.  addition  to  this  sentence  in  1891,  noted  supra).  This  section,  as 
printed  in  the  bound  volume  of  statutes  of  1909,  has  several  variations  from  the 
enrolled  bill;  e.  g.,  (1)  in  first  line,  "desposition"  instead  of  "deposition,"  and  (2) 
in  second  sentence,  "  justices'  "  instead  of  "  justice's,"  in  both  instanees.  The 
text  supra  follows  the  enrolled  bill. 

dtatioDS.     Cal.  149/250.     App.  7/478. 

Proper  interrogatories  may  be  prepared,  or  may  be  waived  by  the  parties. 
§  2025.  The  party  moving  for  the  commission  must,  unless  it  is  waived 
by  the  other  party,  attach  to  the  notice  of  the  motion  the  interrogritories 
upon  which  he  desires  it  to  be  taken.  On  the  hearing  of  the  motion,  the 
other  party  must  propose  such  cross-interrogatories  as  ho  may  desire.  If 
the  parties  do  not  agree  as  to  the  form  of  the  interrogatories,  the  court 
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must  settle  their  form,  but  such  agreement  or  settlement  does  not  pre- 
clude either  party,  when  the  deposition  is  offered  in  evidence,  from  inter- 
posing any  objection  to  any  interrogatory  except  aa  to  the  form  thereof. 
The  settlement  of  interrogatories  may  be  had  at  the  time  of  the  hearing 
of  the  motion,  or  at  any  other  time  which  the  court  may  appoint;  but 
the  moving  party  must,  if  he  request  it,  be  allowed  two  days  within 
which  to  propose  such  redirect  interrogatories  at  the  cross-interrogatories 
proposed  render  proper.  When  agreed  upon  or  settled,  the  interroga- 
tories must  be  annexed  to  the  commission;  or,  when  the  parties  agree  to 
that  mode,  or  the  court  on  the  application  of  either  party,  after  a  hearing 
had  upon  two  days'  notice  to  the  opposite  party,  so  directs,  the  examina- 
tion  must  be  without  written  interrogatories. 

Leglilatlon  §2026.  1.  Enacted  March  11,  1872,  in  the  exact  language  of 
Practice  Act,  |  434,  which  read:  '*Such  proper  interrogatoriea,  direct  and  croaa, 
•a  the  respective  parties  may  prepare,  to  be  aettlcd  if  the  parties  disagree  a«  to 
their  form,  by  the  judge  or  officer  granting  the  order  for  the  commission,  at  a 
day  fixed  in  the  order,  may  be  annexed  to  the  commission;  or  when  the  parties 
agree  to  that  mode,  the  examination  may  be  without  written  interrogatoriaa." 
2.  Amendment  by  Stats.  1901,  p.  254;  unconstitutional:  See  note,  9  5,  ante. 
8.  Amended  by  Stats.  1907,  p.  733;  the  code  commissioner  saying.  **The  former 
section  was  extremely  meager,  and  the  practice  of  diflTerent  courts  widely  Tariant. 
Tbe  amendment  framea  a  specific  and  convenient  method  of  aettlinf  tha  int«r- 
rogatories." 

Interrogatories.     Qnestion  and  answer  In  depoaitlons:   Ante,  i  2000. 

Deposition  of  non-resident  witness  upon  oral  interrogatories. 

§2025V2-  When  a  party  shall  desire  to  take  the  evidence  of  a  non- 
resident witness,  to  be  used  in  any  cause  pending  in  this  state,  the  party 
desiring  the  same  (or  where  notice  shall  have  been  given  that  a  commi8> 
sion  to  take  the  testimony  of  a  non-resident  witness  will  be  applied  for, 
the  opposite  party,  upon  giving  the  other  three  days'  notice  in  writing 
of  his  election  so  to  do),  may  have  a  commission  directed  in  the  same 
manner  as  provided  in  section  two  thousand  and  twenty-four  Code  of 
Civil  Procedure,  to  take  such  evidence,  upon  interrogatories  to  be  pro- 
pounded to  the  witness  orally;  upon  the  taking  of  which  each  party  may 
appear  before  the  commission,  in  person  or  by  attorney,  and  interrogate 
the  witness.  The  party  desiring  such  testimony  shall  give  to  the  other 
the  following  notice  of  the  time  and  place  of  taking  the  same,  to  wit: 
ten  days,  and  one  day  in  addition  thereto  (Sundays  included)  for  every 
three  hundred  miles'  travel  from  the  place  of  holding  the  court  to  the 
place  where  such  deposition  is  to  be  taken.  When  a  party  to  a  suit  shall 
give  the  opposite  party  notice  to  take  a  deposition  upon  oral  interroga- 
tories, and  shall  fail  to  take  the  same  accordingly,  unless  such  failure  be 
on  account  of  the  non-attendance  of  the  witness,  not  occasioned  by  the 
fault  of  the  party  giving  the  notice,  or  some  other  unavoidable  cause,  the 
party  notified,  if  he  shall  attend  himself  or  by  attorney,  agreeably  to 
the  notice,  shall  be  entitled  to  two  dollars  per  day  for  each  day  he  may 
attend  under  such  notice,  and  to  six  cents  per  mile  for  every  mile  that 
he  shall  necessarily  travel  in  going  to  and  returning  from  the  place  detig- 
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nated  to  take  the  deposition,  to  be  allowed  by  the  court  where  the  suit 
is  pending  and  for  which  execution  may  issue. 

Legislation  §2026  Vs.     Added  hj  Stats.  1903,  p.  851. 

Authority  of  commissioner. 

§2026.  The  commission  must  authorize  the  commissioner  to  admin- 
ister  an  oath  to  the  witness  and  to  take  his  deposition  in  answer  to  the 
interrogatories,  or  when  the  examination  is  to  be  without  interrogatories, 
in  respect  to  the  question  in  dispute,  and  to  certify  the  deposition  to  the 
court,  in  a  sealed  envelope,  directed  to  the  clerk,  if  there  be  one,  and  if 
not,  to  the  judge  thereof,  and  forwarded  to  him  by  mail  or  other  usual 
channel  of  conveyance. 

Legislation  6  2026.  1.  Enacted  March  11,  1872  (based  on  Practice  Act, 
8  435),  substituting  "must"  for  "shall."  2.  Amendment  by  Stats.  1901,  p.  254; 
unconstitutional:  See  note,  8  5,  ante.  8.  Amended  by  Stats.  1907,  p.  733,  sub- 
stituting "if  there  be  one,  and  if  not.  to  the  judge  thereof,"  for  "or  other  person 
designated  or  agreed  upon";  the  code  commissioner  saying,  "The  amendment  pro- 
Tides  that  the  depositions  must  in  all  cases  be  forwarded  to  the  clerk  of  the 
court  or  judge." 

Certificate:  Post,  8  2032. 

Trial,  when  postponed  for  reason  of  non-return  of  commission. 

§2027.  A  trial  or  other  proceeding  must  not  be  postponed  by  reason 
of  a  commission  not  returned,  except  upon  evidence,  satisfactory  to  the 
court,  that  the  testimony  of  the  witness  is  necessary,  and  that  proper 
diligence  has  been  used  to  obtain  it. 

Legislation  §  2027.  Enacted  March  11,  1872  (based  on  Practice  Act,  8  480), 
substituting  "must"  for  "shall." 

Deposition,  by  whom  nsed. 

§2028.  The  deposition  mentioned  in  this  article  may  be  used  by 
either  party  on  the  trial  or  other  proceeding,  against  any  other  party 
giving  or  receiving  the  notice,  subject  to  all  just  exceptions. 

Legislation  §2028.     1.  Enacted   March    11,    1872.     2.  Amendment   by   Stats. 
1901,  p.  254;  unconstitutional:  See  note,  8  6>  ante. 
Citotions.     Oal.  188/477. 
Oompare  with  8  2084,  post. 

Notice  dispensed  with  when  witness  resides  ont  of  state. 

§2029.  In  all  cases  where  service  of  summons  has  been  had  by  pub- 
lication as  provided  by  law  and  after  default  has  been  duly  entered,  and 
it  appears  by  affidavit  that  the  residence  of  a  party  to  the  action  is  un- 
known and  the  witness  resides  out  of  the  state,  then  in  such  cases  the 
notice  provided  for  in  this  article  shall  be  dispensed  with. 

Legislation  |  2029.     Added  by  State.  1907,  p.  110. 
Notice  on  default:   See  ante,  8  2023. 
Code  Civ.  Proo. — 52 
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ARTICLE  V. 

Manner  of  Taking  Depositions  in  This  State. 

I  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to  the  adreraa 

party. 

t  2032.  Manner  of  taking  depositions.     May  be  used  by  either  party  on  the  trial. 

S  2033.  When  deposition  excluded.      [Repealed.] 

S  2034.  A  deposition,  once  taken,  may  be  read  at  any  time.     [Repealed.) 

S  2035.  Deposition  in  this  state  to  be  used  in  other  statea. 

}  2036.  How  to  procure  witness  upon  commission. 

S  2037.  How,  if  commission  not  issued. 

i  2088.  Deposition,  how  taken. 

DepositionB  may  be  taken  before  a  Jadge,  etc.,  npon  notice  to  tbe  adverse 

party. 

§2031.  Either  party  may  have  the  deposition  taken  of  a  witness  in 
this  state,  in  either  of  the  cases  mentioned  in  section  two  thousand  and 
twenty-one,  before  a  jadge  or  officer  authorized  to  administer  oaths,  on 
serving  upon  the  adverse  party  previous  notice  of  the  time  and  place  of 
examination,  together  with  a  copy  of  an  affidavit,  showing  that  the  case 
i»  within  that  section.  Such  notice  must  be  at  least  five  days,  adding 
also  one  day  for  every  twenty-five  miles  of  the  distance  of  the  place  of 
examination  from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter 
time.  When  a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be 
served  with  the  notice. 

Legislation  §  2031.  1.  Enacted  March  11, 1872;  based  on  Practice  Act,  |  429, 
as  amended  by  Stats.  1859,  p.  218,  which  read:  "Either  party  may  have  the 
deposition  taken,  of  a  witness  in  this  state,  before  any  Judge,  or  clerk,  or  any  jus- 
tice of  the  peace,  or  notary  public  in  this  state,  on  serring  on  the  adyerse  party  pre- 
vious notice  of  the  time  and  place  of  examination,  together  with  a  eopy  of  an 
affidavit,  showing  that  the  case  is  one  mentioned  in  the  last  section.  At  any  time 
during  the  forty  days,  immediately  after  the  service  of  summons  by  pnblication  has 
been  completed,  and  at  any  time  thereafter,  when  the  defendant  has  not  appeared, 
the  notice  required  by  this  section  may  be  served  on  the  clerk  of  the  court  where 
the  action  is  pending.  Such  notice  shall  be  at  least  five  days,  and,  in  addition,  one 
day  for  every  twenty-five  miles  of  the  distance  of  the  place  of  examination  from 
the  residence  of  the  person  to  whom  the  notice  is  given,  nnleaa,  for  a  cauae 
shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  a  shorter  time  is  pre- 
scribed, a  copy  of  the  order  shall  be  served  with  the  notice."  3.  Amendment  by 
Btats.  1901,  p.  255;  unconstitutional:   See  note,  9  5,  ante. 

Citations.  Cal.  66/S91;  140/8,  18,  220;  151/746;  153/195.  Prae.  Act:  Cal. 
(5  429)    8/97;    35/97. 

Subpoena,  issuing,  to  take  testimony  before  notary:  Ante,  |  1986,  subd.  2. 

Manner  of  taking  depositions.  May  be  used  by  either  party  on  the  trial. 
§2032.  Either  party  may  attend  the  examination  and  put  such  ques- 
tions, direct  and  cross,  as  may  be  proper.  The  deposition,  when  com- 
pleted, must  be  carefully  read  to  the  witness  and  corrected  by  him  in 
any  particular,  if  desired;  it  must  then  be  subscribed  by  the  witness, 
certined  by  the  judge  or  officer   taking  the  deposition,  inclosed  in  ap 
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envelope  or  wrapper,  sealed,  and  directed  to  the  clerk  of  the  court  in 
which  the  action  is  pending,  or  to  such  person  as  the  parties  in  writing 
may  agree  upon,  and  either  delivered  by  the  judge  or  officer  to  the  clerk 
or  stich  person,  or  transmitted  through  the  mail  or  by  some  safe  private 
opportunity;  and  thereupon  such  deposition  may  be  used  by  either  party 
upon  the  trial  or  other  proceeding  against  any  party  giving  or  receiving 
tne  notice,  subject  to  all  legal  exceptions;  but  if  the  parties  attend  at 
the  examination,  no  objection  to  the  form  of  an.  interrogatory  shall  be 
made  at  the  trial,  unless  the  same  was  stated  at  the  time  of  the  examina- 
tion. If  the  deposition  be  taken  under  subdivisions  two,  three,  and  four, 
of  section  two  thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead.  The  deposition 
thus  taken  may  be  also  read  in  case  of  the  death  of  the  witness. 

Legislation  §2032.  1.  Enacted  March  11,  1872;  based  on  Practice  Act, 
8  430.  which  had,  (1)  In  first  sentence,  "such**  Instead  of  "the"  before  "examina- 
tion"; (2)  in  second  sentence,  "shall"  instead  of  "must"  in  the  first  two  Instances; 
(8)  the  third  sentence  reading,  "If  the  deposition  be  taken  by  the  reason  of  the 
absence  or  intended  absence  from  the  county  of  the  witness,  or  because  he  is  too 
infirm  to  attend,  proof  by  affidavit  or  oral  testimony  shall  be  made  at  the  trial  that 
the  witness  eontlnues  absent,  or  Infirm,  to  the  best  of  the  deponent's  knowledge  or 
belief."  2.  Amendment  by  Stats.  1901,  p.  255;  unconstitutional:  See  note,  S  5, 
ante. 

Citations.  Cal.  68/870;  7i/47,  48;  117/49;  121/152;  125/114;  129/24; 
188/477;  140/8,  18,  220;  149/250;  151/89;  158/195.  App.  8/686;  4/776. 
Prae.  Act:  Cal.  (§430)  8/97. 

Depositions  must  be  in  tbs  form  of  qaastlon  and  answtr,  nnless  otiiarwlsa 
agreed:   Ante,  8  2006. 

Notice:  Post,   8  2038. 

§2033.     [When  deposition  excluded.     Repealed.] 

LeslalaUon  §  2033.  1.  Enacted  March  11,  1872.  2.  Rep«a1  by  Stats.  1901, 
p.  256;  unconstitutional:  See  note,  6  5,  ante.  8.  Repealed  by  Stats.  1907,  p.  788. 
See  code  commissioner's  note,  Legislation  8  2022,  ante. 

CitaUons.     Oal.  68/621;  140/8,  220. 

§2034.  [A  deposition,  onee  taken,  may  be  read  at  any  time.  Re- 
pealed.] 

Legislation  f  2034.  1.  Enacted  March  11,  1872.  2.  Repeal  by  Stats.  1901, 
p.  256;  unconstitutional:  See  note,  6  5,  ante.  8.  Repealed  by  Stats.  1907,  p.  783. 
See  code  commissioner's  note,  Legislation  8  2022,  ante. 

CiUtiona.  Cal.  65/552;  80/254;  83/82;  133/477;  140/8.  App.  8/686.  Prao. 
Act:   Cal.  (8  431)    8/579. 

Beading  deposition.    In  another  action:  Ante,  8  2028. 

Deposition  in  this  state  to  be  used  in  other  states. 

§2035.  Any  party  to  an  action  or  special  proceeding  in  a  court  or 
before  a  judge  of  a  sister  state,  may  obtain  the  testimony  of  a  witness 
residing  in  this  state,  to  be  used  in  such  action  or  proceeding,  in  the 
cases  mentioned  in  the  next  two  sections. 

Legislation  §  2035.     Enacted  March  11,  1872. 
CiUtions.     Cal.  140/8. 
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How  to  procure  witness  upon  commission. 

§2036.  If  a  commission  to  take  such  testimony  has  been  issued  by 
the  court  before  which  such  action  or  proceeding  is  pending,  or  by  a 
judge  thereof,  on  exhibiting  the  commission  to  the  superior  court  of  the 
county  in  which  the  witness  resides,  with  an  affidavit  showing  the  mate- 
riality of  his  testimony,  such  superior  court  may  issue  a  subpoena  to  the 
witness,  requiring  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commission,  at  a  specified  time  and  place  within  such 
county. 

Legislation  §  2036.  1.  Enacted  March  11,  1872,  and  then  read:  "If  a  eom- 
misBion  to  take  BQch  testimony  has  been  issued  from  the  eourt  or  judge  before 
whom  such  action  or  proceeding  is  pending,  on  producing  the  commission  to  a 
district  or  a  county  judge,  with  an  affidavit  satisfactory  to  him  of  the  material- 
ity of  the  testimony,  he  may  issue  a  subpoena  to  the  witness,  requiring  him  to 
appear  and  testify  before  the  commissioner  named  in  the  commission,  at  a  speci- 
fied time  and  place."  2.  Amended  by  Code  Amdts.  1880,  p.  115,  (1)  substitut- 
ing "or  a  judge  thereof,  before  which,"  for  *'or  judge  before  whom,"  and 
(2)  "judge  of  the  superior  eourt"  for  "district  or  a  county  judge."  8.  Amend- 
ment by  Stats.  1901,  p.  256;  unconstitutional:  See  note,  §  5,  ante.  4.  Amended 
by  Stats.  1907,  p.  783;  the  code  commissioner  snying,  "'Exhibiting*  substituted 
for  'producing,*  and  the  subpcBua  required  to  be  issued  by  the  court  instead  of 
by  the  judge." 

OiUtions.     Cal.  140/8. 

BnbpcBna:  Ante,  SS  1985  et  seq. 

How,  if  commission  not  issued. 

§  2037.  If  a  commission  has  not  been  issued,  and  It  appears  to  ft  Judge 
of  the  superior  court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfac- 
tory to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either  party,  and 
that  he  resides  in  the  county  in  which  such  judge  or  justice  holds  office; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not 
been  issued; 

3.  That,  according  to  the  law  of  the  state  where  the  action  or  special 
proceeding  is  pending,  the  deposition  of  a  witness  taken  under  such  cir- 
cumstances, and  before  such  judge  or  justice,  will  be  received  in  the 
action  or  proceeding; 

He  must  issue  his  subpoena  requiring  the  witness  to  appear  and  testify 
before  him  at  a  specified  time  and  place. 

Zjegislation  §  2037.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdts. 
1880,  p.  115,  substituting,  in  introductory  psragrsph,  "appear  to  a  judge  of  the 
superior  court,  or  to  a  justice  of  the  peace,"  for  "appears  to  a  district,  eoanty 
judge,  or  justice."  8.  Amendment  by  Stats.  1901,  p.  256;  unconstitutional: 
See  note,  §  5,  ante.  4.  Amended  by  Stats.  1907,  p.  783,  (1)  restoring  "appear" 
to  "appears,"  in  introductory  paragraph,  and  (2)  adding  to  subd.  1,  "and  that 
he  resides  in  the  county  in  which  such  judge  or  justice  holds  offiee.*' 

OiUtions.     Gal.  140/8. 

Deposition,  how  taken. 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge  or  justice  must 
cause  his  testimony  to  be  taken  in  writing,  and  must  certify  and  trans- 
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mit  the  same  to  the  court  or  judge  before  whom  the  action  or  proceed- 
ing is  pending,  in  such  manner  aa  the  law  of  that  state  require!. 

Legislation  ft  20S8.     Enacted  March  11,  1872. 
ClUUons.     Cal.  125/116;  140/8. 

ARTICLE  VL 

Oensral  BnUt  of  Examination. 

I  2043.  Order  of  proof,  how  regulated. 

9  2043.  What  witnesBes  may  be  excluded. 

i  2044.  Court  may  control  mode  of  interrogation. 

I  2045.  Direct  examination  and  cross-examination  defined. 

I  2046.  Leading  question  defined. 

I  2047.  When  witness  may  refresh  memory  from  notes. 

i  2048.  Cross-examination,  aa  to  what. 

S  2049.  Party  producing  witness,  how  far  may  impeach  his  credit. 

§  2050.  Witness,  how  examined.     When  re-examined. 

i  2051.  How  impeached. 

I  2052.  Same. 

9  2058.  Evidence  of  good  character,  when  allowed. 

9  2054.  Writing  ahown  to  witneas  may  be  inspeeted  by  adverse  party. 

Order  of  proof,  bow  regulated. 

§2042.  The  order  of  proof  must  be  regulated  bj  the  sound  discretion 
of  the  court.  Ordinarily,  the  party  l^eginning  the  ease  must  exhaust  bii 
evidence  before  the  other  party  begins. 

LeglslAtton  §2042.     Enacted  March  11,  1872. 

Citations.     Cal.  94/180;    128/408. 

Order  of  proof,  reopening  cmo,  rebuttal:  Ante,  9  607. 

What  Witnesses  may  be  excluded. 

§2043.  If  either  party  requires  it,  the  judge  may  exclude  from  the 
court-room  any  witness  of  the  adverse  party  not  at  the  time  under  exam- 
ination, so  that  he  may  not  hear  the  testimony  of  other  witnesses;  but 
a  party  to  the  action  or  proceeding  cannot  be  so  excluded;  and  if  a  cor- 
poration is  a  party  thereto,  it  is  entitled  to  the  presence  of  one  of  its 
officers,  to  be  designated  by  its  attorney. 

Legislation  §  2043.  1.  Enacted  March  11,  1872,  and  then  ended  with  the  words 
"other  witnesses,"  the  rest  of  the  section  being  added  in  1907.  2.  Amendment  by 
Stats.  1901,  p.  256;  unconstitutional:  See  note,  9  5,  ante.  8.  Amended  by  Stats. 
1907,  p.  784. 

Ezclnslon  of  witnesses:   See  ante,  9  125. 

Oonrt  may  control  mode  of  Interrogation. 

§2044.  The  court  must  exercise  a  reasonable  control  over  the  mode  of 
interrogation,  so  as  to  make  it  as  rapid,  as  distinct,  as  little  annoying  to 
the  witness,  and  as  effective  for  the  extraction  of  the  truth,  as  may  be; 
but  subject  to  this  rule,  the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop  the  production 
of  further  evidence  upon  any  particular  point  when  the  evidence  upon  it 
is  already  so  full  as  to  preclude  reasonable  doubt. 
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Leglslfttioil  §2044.     Enacted  March  II,  1872. 

OlUUons.     Cal.  63/58;    72/60. 

Duty  to  aniwor»  and  protection  of  witness:  Post,  18  2065,  2060. 

Direct  examination  and  cross-examination  defined. 

§2045.  The  examination  of  a  witness  by  the  party  producing  Mm  is 
denominated  the  direct  examination;  the  examination  of  the  same  wit- 
ness, upon  the  same  matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the  cross-examination 
begins,  unless  the  court  otherwise  direct. 

Legislation  f  2046.     Enacted  March  11,  1872. 
OiUUons.     Cal.  72/60. 

Leading  question  defined. 

§2046.  A  question  which  suggests  to  the  witness  the  answer  which 
the  examining  party  desires,  is  denominated  a  leading  or  suggestive  ques- 
tion. On  a  direct  examination,  leading  questions  are  not  allowed,  except 
in  the  sound  discretion  of  the  court,  under  special  circumstances^  making 
it  appear  that  the  interests  of  justice  require  it. 

Legislation  §2046.     Enacted  March  11.  1872. 
CiUtions.     Cal.  68/58;   72/60;    76/849. 

When  witness  may  refresh  memory  from  notes. 

§2047.  A  witness  is  allowed  to  refresh  his  memory  respecting  a  faet, 
by  anything  written  by  himself,  or  under  his  direction,  at  the  time  when 
the  fact  occurred,  or  immediately  thereafter,  or  at  any  other  time  when 
the  fact  was  fresh  in  his  memorv,  and  he  knew  that  the  same  was  cor- 
rectly stated  in  the  writing.  But  in  such  case  the  writing  must  be 
produced,  and  may  be  seen  by  the  adverse  party,  who  may,  if  he  choose, 
cross-examine  the  witness  upon  it,  and  may  read  it  to  the  jury.  So,  also, 
a  witness  may  testify  from  such  a  writing,  though  he  retain  no  recollec- 
tion of  the  particular  facts,  but  such  evidence  must  be  received  with 
caution. 

LeglslaUon  §2047.     Enacted  March   11.   1872. 

Citations.     Cal.  64/490;   68/112;  78/209;  77/216;  96/465;  97/227;  98/182; 
101/104;    111/69;    116/213;    181/480;    182/89;    188/488.     App.  8/179;    e/76. 
Inspection  of  writing  shown  to  witness:  Post,  I  2054. 

Oross-ezamlnatlon,  as  to  what. 

§2048.  The  opposite  party  may  cross-examine  the  witness  as  to  any 
facts  stated  in  his  direct  examination  or  connected  therewith,  and  in 
so  doing  may  put  leading  questions,  but  if  he  examine  him  aa  to  other 
matters,  such  examination  is  to  be  subject  to  the  same  rules  as  a  direct 
examination. 

Legislation  §2048.     Enacted  March  11,  1872. 

OiUtlons.     Cal.  66/604;  69/172;  79/408;  110/418;  116/211;  148/162;  145/ 
129.      App.  3/546. 

Stopping  farther  testimony:  Ante,  I  2044. 
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Party  producing  witness,  how  far  may  impsach  his  credit. 

§2049.  The  party  producing  a  witness  is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  but  he  may  contradict  him  bj*  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony,  as  provided  in  section  two  thou- 
sand and  fifty-two. 

LogislaUon  §2049.     Enacted  March  11,  1872. 

ClUtlons.  Cal.  68/5SG.  588;  69/172;  80/161;  111/628;  118/675;  184/ 
619;   141/582;   148/845.     App.  7/215,  216,  217. 

Witness^  how  examined.    When  re-examined* 

§2050.  A  witness  once  examined  cannot  be  reexamined  as  to  the 
same  matter  without  leave  of  the  court,  but  he  may  be  re-examined  as 
to  any  new  matter  upon  which  he  has  been  examined  by  the  adverse 
party.  And  after  the  examinations  on  both  sides  are  once  concluded, 
the  witness  cannot  be  recalled  without  leave  of  the  court.  Leave  is 
granted  or  withheld,  in  the  exercise  of  a  sound  discretion. 

Legislation  §2060.     Enacted  March  11,   1872. 

ClUUons.     Cal.  94/512;    105/819;    141/246. 

Becalllng  witness.    Discretion  of  conrt:  Ante,  I  607,  eubd.  8. 

How  impeached. 

§2051.  A  witness  may  be  impeached  by  the  party  again&t  whom  he 
was  called,  by  contradictory  evidence  or  by  evidence  that  his  general 
feputation  for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence 
of  particular  wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that  he  had  been 
convicted  of  a  felony. 

LeglslaUon  §  2061.     Enacted  March  11,  1872. 

Citations.  Cal.  48/338;  60/234,  285;  51/600;  67/578,  674;  68/214;  60/ 
413;  64/163;  65/131,  134,  551,  625;  68/103;  70/229;  71/196;  75/388;  76/ 
196;  79/673;  81/105,  117;  86/490;  87/114;  96/180;  99/442;  100/482;  108/ 
607;  113/87,  624;  116/687;  118/110.  Ill;  119/271;  121/669;  123/358;  124/ 
657;  125/134.  135,  136;  188/20;  184/204.  807,  856,  492;  142/294;  143/127; 
146/122;  147/786.  787;  148/610;  150/21;  158/7.  App.  5/596,  721;  7/38. 
603.  604. 

Good  character.     Showing,  after  impeachment:   Post,   |  2053. 

Falsas  in  nno,  falras  in  omnibns:  Post.  8  2061. 

§2052.  A  witness  may  also  be  impeached  by  evidence  that  ho  has 
made,  at  other  times,  statements  inconsistent  with  his  present  testimony; 
but  before  this  can  be  done  the  statements  must  be  related  to  him,  with 
the  circumstances  of  times,  places,  and  persons  present,  and  he  must  be 
asked  whether  he  made  such  statements,  and  if  so,  allowed  to  explain 
them.  If  the  statements  be  in  writing,  they  must  be  shown  to  the  wit- 
ness before  any  question  is  put  to  him  concerning  them. 

Legislation  fi  2062.     Enacted   March   11.   1872. 

CiUUoni.  Cal.  56/6;  58/217;  60/418;  65/131.  180;  68/586,  588;  69/172; 
74/393;     76/196;     80/161;     90/302.    334;    111/623;     114/55;     116/79,    220; 
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118/675;  120/175,  176,  665,  666;  122/17,  566;  125/186;  133/20;  134/357, 
492;  136/360;  138/42;  139/157,  161;  140/156;  141/244,  532;  143/127;  145/ 
775,  776;  148/345,  510;  152/440;  153/7.  App.  4/777;  6/210;  7/215. 

Evidence  of  good  character,  when  allowed. 

§2053.  Evidence  of  the  good  character  of  a  party  is  not  admissible  in 
a  civil  action,  nor  of  a  witness  in  any  action,  until  the  character  of  snch 
party  or  witness  has  been  impeached,  or  unless  the  issue  involves  his 
character. 

Legislation  §  2068.     Enacted  March  11,  1872. 

Oltationa.     Cal.  50/284;  65/134;  110/417;  158/7,  8.     App.  5/721. 

Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it  may  be  inspected 
by  the  opposite  party,  and  no  question  must  be  put  to  the  witness  con- 
cerning a  writing  until  it  has  been  so  shown  to  him. 

Legislation  §2064.  1.  Enacted  March  11,  1872,  and  then  read:  *'WheneTer 
a  writing  is  shown  to  a  witness,  it  may  be  inspected  by  the  opposite  party, 
and  if  proved  by  the  witness  must  be  read  to  the  jury  before  his  testimony  is 
closed,  or  it  cannot  be  read  except  on  recalling  the  witness."  2.  Amendment  by 
Stats.  1901,  p.  256;  unconstitutional:  See  note,  S  5,  ante.  8.  Amended  by 
Stats.  1907,  p.  785;  the  code  commissioner  saying,  '*The  last  clause  of  the 
present  section  declares  an  impracticable  rule.  It  freo.uently  happena  that  the 
testimony  of  several  witnesses  is  necessary  to  prove  the  execution  of  a  par* 
ticolar  writing,  and,  under  our  practice,  more  than  one  witness  cannot  be  on  the 
stand  at  tho  aame  time.  The  last  clause  of  the  amendment  states  the  rule  aA 
common  law,  which,  by  some  oversight,  has  up  to  this  time  been  omitted  from 
the   code." 

Oitationi.     Cal.  62/145;   140/204. 

Writing  to  refresh  memory:  Ante,  |  2047. 
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TITLE  IV. 
Effect  of  Evidence. 

9  2001.     Jury  judgei  of  effect  of  evidence,  but  to  be  instructed  on  certain  points. 

Jury  Judges  of  effect  of  evidence,  but  t6  be  instructed  on  certain  points. 
§2061.  The  jury,  subject  to  the  control  of  the  court,  in  the  cases 
specified  in  this  code,  are  the  judges  of  the  effect  or  value  of  evidence 
addressed  to  them,  except  when  it  is  declared  to  be  conclusive.  They 
are,  however,  to  be  instructed  by  the  court  on  all  proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not  arbi- 
trary, but  to  be  exercised  with  legal  discretion,  and  in  subordination  to 
the  rules  of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the  declara- 
tions of  any  number  of  witnesses,  which  do  not  produce  conviction  in 
their  minds,  against  a  less  number  or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  dis- 
trust, and  the  evidence  of  the  oral  admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be  proved,  and 
when  the  evidence  is  contradictory  the  decision  must  be  made  according 
to  the  preponderance  of  evidence;  that  in  criminal  cases  guilt  must  be 
established  beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic 
weight,  but  also  according  to  the  evidence  which,  it  is  in  the  power  of 
one  side  to  produce  and  of  the  other  to  contradict;  and,  therefore, 

7.  That  ii  weaker  and  less  satisfactory  evidence  is  offered,  when  it 
appears  that  stronger  and  more  satisfactory  was  within  the  power  of  the 
party,  the  evidence  offered  should  be  viewed  with  distrust. 

Legislation  §  2061.     Enacted  March  11,  1872. 

CitaUons.  Cal.  60/633;  60/148;  65/185;  67/408;  71/397;  76/196;  79/692; 
80/603;  84/456;  96/181;  105/523;  111/14;  115/12.  14;  125/519;  141/231. 
232,  238.  613;  148/393;  144/254;  149/29;  151/597;  (subd.  1)  149/161; 
(subd.  2)  122/179;  142/655;  144/36;  149/161;  151/726;  153/390;  (subd.  3) 
53/355,  494;  59/660;  69/238;  73/515;  84/583;  119/507;  121/168;  126/4; 
131/233;  134/184;  188/45,  698;  141/492;  148/127;  (subd.  4)  95/297;  98/ 
279;  111/13;  119/382;  121/670; 131/258; 143/391;  144/253;  148/156;  (subd. 
5)  55/404;  56/603;  65/530;  80/584;  84/33;  134/488;  136/414;  (subd.  6) 
120/563;  122/591,  692;  144/63;  (subd.  7)  122/591.  App.  1/13,  879,  476.477; 
2/14;  4/466;  (subd.  2)  8/80;  6/168;  (subd.  8)  4/652,  658;  7/769;  (subd.  4) 
6/172;    (subd.  5)    8/228. 

Province  of  Jury.     Qnestioni  of  fact:  Post,  §  2101. 

Credibility  of  witnesses.     Jury  Judges  of:  Ante,  fi  1847. 

Province  of  court:  Compare  ante,  fi  608,  and  post,  |  2102, 

Admissions:  Ante,  |  1870,  subd.  2. 


§  2064  COdB  OF  CIVIL  PBOCEDUaS.  826 


TITLE  V. 
Sights  and  Duties  of  Witnesses. 

f  2064.  Witness  bound  to  attend  when  snbpcenaed. 

S  2065.  Witness  bound  to  answer  questions. 

9  2066.  Right  of  witness  to  protection. 

S  2067.  Witness  protected  from  arrest  when  attending,  or  going  or  retumlnff. 

I  2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  ete. 

9  2069.  To  malce  affidavit  if  arrested. 

9  2070.  Court  may  discharge  witness  from  srrest. 

Witness  bound  to  attend  wlien  subpoonaed. 

§2064.  A  witness,  served  with  a  subpoena,  must  attend  at  the  time 
appointed,  with  any  papers  under  his  control  lawfully  tequired  by  the 
subpcena,  and  answer  all  pertinent  and  legal  questions;  and,  unless  sooner 
discharged,  must  remain  until  the  testimony  is  closed. 

Legislation  §  2064.  1.  Enacted  March  11,  1872;  based  on  Practiee  Aet,  S  407. 
which  read:  "It  shall  be  the  duty  of  a  witness,  duly  served  with  a  subpcBna, 
to  attend  at  the  time  appointed,  with  any  papers  under  his  control  required  by 
the  subpoena,  to  answer  all  pertinent  and  legal  questions;  and  unless  sooner 
discharged,  to  remain  till  the  testimony  is  closed."  When  enaeted  in  187S, 
9  2064  read  ss  at  present,  except  for  the  amendment  of  1907.  2.  Amendmant 
by  Stats.  1901,  p.  256;  unconstitutional:  See  note,  9  5,  ante.  8.  Amended  by 
Stats.  1907,  p.  735,  inserting  "lawfully"  before  "required";  the  ooda  eommla- 
sioner  citing  Ex  parte  Clark,  126  Cal.  285. 

Subpoena:  Ante,  99  1985,  1991. 

Answering  questions:  Post.  9  2005. 

Witnesses.     Oompetency,  etc.:  Ante,  99  1878-1884. 

Examination,  impeachment,  refreshing  memory,  etc.:  Ante,  9§  2042-2054. 

Power  to  compel  attendance:  Ante,  99  128,  177. 

Change  of  place  of  holding  court,  effect  of:  Ante,  9  142. 

Contempt:  Ante,   99  1200  et  seq. 

Witness  bound  to  answer  questions. 

§2065.  A  witness  must  answer  questions  legal  and  pertinent  to  the 
matter  in  issue,  though  his  answer  may  establish  a  claim  against  him- 
self; but  he  need  not  give  an  answer  which  will  have  a  tendency  to  sub- 
ject him  to  punishment  for  a  felony;  nor  need  he  give  an  answer  which 
will  have  a  direct  tendency  to  degrade  his  character,  unless  it  be  to  the 
very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be 
presumed.  But  a  witness  must  answer  as  to  the  fact  of  his  previous  eon- 
viction  for  felony. 

Legislation  §2065.  Enacted  March  11,  1872  (based  on  Practice  Act,  |  408), 
Bubstituting  (1)  "must"  for  "shall"  before  "answer."  in  both  instances,  and 
(2)    "in"   for  "at"  before  "issue"   in  the  second  instance. 

ClUtlons.  Gal.  71/239;  129/470;  145/00.  App.  6/696.  Prao.  Aol:  OaL 
(9  408)    8/249;    7/185. 

Contempt:   Ante,  99  1200  at  seq. 


82T  BIGHTS  AND  DUTIES  OP  WITNESSES.  §  2069 

Bight  of  witness  to  protection. 

§2066.  It  is  the  right  of  a  witness  to  be  protected  from  irrelevant, 
improper,  or  insulting  questions,  and  from  harsh  or  insulting  demeanor; 
to  be  detained  only  so  long  as  the  interests  of  justice  require  it;  to  be 
examined  only  as  to  matters  legal  and  pertinent  to  the  issue. 

Legilslatlon  §2066.     Enacted  March  11,  1872. 
Cltationa.     Oal.  71/289;    76/196;    116/212;    145/91.     App.  5/595. 
Compare  ante,  8  2044. 

Detention  of  vltneu,  unreasonable.  OonsUtntional  prohibition  of:  See  Const., 
art.  i,  i  6. 

Witness  protected  from  arrest  when  attending,  or  going  or  returning. 

§2067.  Every  person  who  has  been,  in  good  faith,  served  with  a  sub- 
poena to  attend  as  a  witness  before  a  eourt,  judge,  commissioner,  referee, 
or  other  person,  in  a  case  where  the  disobedience  of  the  witness  may  be 
punished  as  a  contempt,  is  exonerated  from  arrest  in  a  civil  action  while 
going  to  the  place  of  attendance,  necessarily  remaining  there,  and  re- 
turning therefrom. 

Legislation  §2067.  Enacted  March  11,  1872  (based  on  Practice  Act,  S  415), 
substituting  "is"  for  ''shall  be"  before  "exonerated." 

Arrest  to  be  made  void,  and  party  making  arrest  liable,  ete. 

§2068.  The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is 
void,  and,  when  willfully  made,  is  a  contempt  of  the  court;  and  the 
person  making  it  is  responsible  to  the  witness  arrested  for  double  the 
amount  of  the  damages  which  may  be  assessed  against  him,  and  is  also 
liable  to  an  action  at  the  suit  of  the  party  serving  the  witness  with  the 
subpoena,  for  the  damages  sustained  by  him  in  consequence  of  the  arrest. 

Legislation  §2068.  Enacted  March  11,  1872;  based  on  Practice  Act,  |  416, 
which  read:  "The  arrest  of  a  witness  contrary  to  the  last  section  shall  be  void; 
but  an  officer  shall  not  be  liable  to  the  party  for  making  the  arrest  in  igno- 
rance of  the  facts  creating  the  exoneration,  but  shall  be  liable  for  any  subse- 
quent detention  of  the  party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating:  1st.  That  he  has  been  served  with  a  subposna  to  attend  as  a 
witness  before  a  court,  officer,  or  other  person;  specifying  the  same,  the  place 
of  attendance,  and  the  action  or  proceeding  in  which  the  subpoena  was  issued; 
and,  2d.  That  he  has  not  been  thas  served  by  his  own  procurement  with  the 
intention  of  avoiding  an  arrest;  8d.  That  he  is  at  the  time  going  to  the  place 
of  attendance,  or  returning  therefrom,  or  remaining  there  in  obedience  to  the 
subpoena.  The  affidavit  may  be  taken  by  the  officer,  and  shall  exonerate  him 
from  liability  for  discharging  the  witness  when  arrested." 

Contempt  of  court:  Ante,  (8  1209  eH  seq. 

To  make  aflldaYit  if  arrested. 

§2069.  An  officer  is  not  liable  to  the  party  for  making  the  arrest  In 
ignorance  of  the  facts  creating  the  exoneration,  but  is  liable  for  any  sub- 
sequent detention  of  the  party,  if  such  party  claim  the  exemption,  and 
make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness 
before  a  court,  officer,  or  other  person,  specifying  the  same,  the  place  of 
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attendance,  and  the  action  or  proceeding  in  which  the  subposna  was  ii- 
sued;  and, 

2.  That  he  has  not  thns  been  served  by  his  own  procurement,  with  the 
intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  return* 
ing  therefrom,  or  remaining  there  in  obedience  to  the  subpcsna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from 
liability  for  discharging  the  witness  when  arrested. 

I.eglilatlon  §2069.  Enacted  March  11,  1872;  bated  on  Praetiee  Aet»  I  416, 
q.T.,  Legislation  |  2068,  ante. 

Court  may  discharge  witness  from  arrest. 

§2070.  The  court  or  officer  before  whom  the  attendance  is  required, 
may  discharge  the  witness  from  an  arrest  made  in  violation  of  section 
twenty  hundred  and  sixty-seven.  If  the  court  has  adjourned  before  the 
arrest,  or  before  application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge. 

Legislation  §  2070.  1.  Enacted  March  11,  1872.  2.  Amended  by  Code  Amdta. 
1880,  p.  116,  omitting  "or  a  county  judge'*  before  "may  grant."  8.  Amend- 
ment by  Stats.  1901,  p.  257;  unconstitutional:  See  note,  S  5,  ante.  4.  Amended 
by  Stats.  1907,  p.  785,  <1)  omitting  "The  court  or  officer  issuing  the  subpmna, 
and,"  at  the  beginning  of  the  section,  and  (2)  aubstituting  "haa"  for  "hav*** 
before  "adjourned." 
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TITLE  VI. 

Evidence  in  Particular  Cases,  and  Miscellaneous  and  General 

Provisions. 

Chapter  I.  Evidence  in  Particular  Cases.     1(2074-2070. 

II.  Proceedings  to  Perpetuate  Testimony.     fi|  2088-2089.  • 

III.  Administration  of  Oaths  and  Affirmationa.     H  2098-2097. 

rV.  General  ProTisiona.     812101-2104. 

CHAPf  EB  I. 
Eyldence  In  Particular  Oases. 

I  2074.  An  offer  eqaiTalent  to  payment. 

I  2075.  Whoever  pays  entitled  to  receipt. 

8  2076.  Objections  to  tender  must  be  specified. 

8  2077.  Rules  for  construing  description  of  landa. 

8  2078.  Compromise  offer  of  no  avail. 

8  2079.  In  action  for  divorce,  admission  not  sufBeient. 

An  offer  equivalent  to  payment. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to 
deliver  a  written  instrument  or  specific  personal  property,  is,  if  not  ac- 
cepted, equivalent  to  the  actual  production  and  tender  or  the  money, 
instrument,  or  property. 

LeglslaUon  §  2074.     Enacted  March  11,  1872. 

Cltatloni.     Cal.  90/585;    137/882;    152/19,   22.     App.  1/242. 

Offer  to  compromlae:  Ante,  8  997;  post,  8  2078. 

Offer  of  perfonunee:  See  Civ.  Code,  88  1485  et  seq. 

Whoever  pays  entitled  to  receipt. 

§2075.  Whoever  pays  money,  or  delivers  an  instrument  or  property, 
is  entitled  to  a  receipt  therefor  from  the  person  to  whom  the  payment 
or  delivery  is  made,  and  may  demand  a  proper  signature  to  such  receipt 
as  a  condition  of  the  payment  or  delivery. 

Legislation  §  2076.     Enacted  March  11,  1872. 
Debtor  entitled  to:  Civ.  Code,  8  1499. 

Objections  to  tender  must  lie  specified. 

§2076.  The  person  to  whom  a  tender  is  made  must,  at  the  time,  spe- 
cify any  objection  he  may  have  to  the  money,  instrument,  or  property, 
or  he  must  be  deemed  to  have  waived  it;  and  if  the  objection  be  to  the 
amount  of  money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind  which  be  requires, 
or  be  precluded  from  objecting  afterwards. 

LegisUtion  §2076.     Enacted  Mareh  11,   1872. 
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Cltationfl.  Cal.  67/88;  79/48;  89/268;  110/102;  122/822;  124/89;  128/ 
218;   137/288,  382,  888;  153/515. 

Objectloni  must  be  stated:  Ci?.  Code,  |  1501. 

Bnles  for  construing  description  of  lands. 

§  2077.  The  following  are  the  rules  for  construing  the  descriptive  part 
of  a  conveyance  of  real  property,  when  the  construction  is  doubtful  and 
there  are  no  other  sufficient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the 
description,  the  addition  of  others  which  are  indefinite,  unlcnown,  or 
false,  does  not  frustrate  the  conveyance,  but  it  is  to  be  construed  by  the 
first-mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monu- 
ments are  inconsistent  with  the  measurement,  either  of  lines,  angles,  or 
surfaces,  the  boundaries  or  monuments  are  paramount. 

3.  Between  different  measurements  which  are  inconsistent  with  each 
other,  that  of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines 
paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  boundary,  the 
rights  of  the  grantor  to  the  middle  of  the  road  or  the  thread  of  the 
stream  are  included  in  the  conveyance,  except  where  the  road  or  thread 
of  the  stream  is  held  under  another  title. 

5.  When  tide-water  is  the  boundary,  the  rights  of  the  grantor  to  ordi- 
nary high-water  mark  are  included  in  the  conveyance.  When  a  navi- 
gable lake,  where  there  is  no  tide,  is  the  boundary,  the  rights  of  the 
grantor  to  low-water  mark  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  incon- 
sistent with  other  particulars,  it  controls  them  if  it  appear  that  the 
parties  acted  with  reference  to  the  map;  otherwise  the  map  is  subordi- 
nate to  other  definite  and  ascertained  particulars. 

Legislation  §  2077.  1.  Enacted  March  11,  1872.  2.  Amended  bj  Code  Amdts. 
1873-74,  p.  390,  (1)  in  aubd.  4,  (a)  omitting  'V  before  '*atream  of  water,"  and 
(b)8ub8tituting  "thread"  for  "bed";  (2)  in  subd.  5,  (a)  Bubstitnting  "ordinary 
high- water"  for  "low-water,"  and   (b)   adding  the  second  sentence. 

Citations.  Cal.  108/185;  141/447,  450,  456;  143/96;  149/450.  451;  (snbd. 
1)  66/86;  185/821;  141/452;  (subd.  2)  158/143;  (subd.  4)  69/206;  (snbd. 
6)   69/206;   141/452. 

Construction  of  instmments.     Generally:   Ante,   fiS  1859,  1860. 

Compromise  offer  of  no  avail. 

§2078.  An  offer  of  compromise  is  not  an  admission  that  anything  if 
due. 

LeglsIaUon  9  2078.     Enacted  March  11,  1872. 

CitaUons.     Cal.  81/405. 

Offer  to  compromise.    After  suit  brought:   |  997. 

In  action  for  dlYorce,  admission  not  snfficient. 

§2079.  In  an  action  for  divorce  on  the  ground  of  adultery,  a  confes- 
sion of  adultery,  whether  in  or  out  of  the  pleadings,  is  not  of  itself  inffi- 
cient  to  justify  a  judgment  of  divorce. 

LegUUtion  0  2079.     Enacted  March  11,  1872. 
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CHAPTER  IL 
Proceedings  to  Perpetuate  Testlmonj. 

I  2083.  Eridence  maj  be  perpetacted. 

fi  2084.  Manner  of  application  for  order. 

§  2085.  Notice  of  time  and  place  to  be  giren. 

I  2086.  Manner  of  taking  tbe  deposition. 

S  2087.  Papers  prima  facie  evidence. 

fi  2088.  When  the  evidence  may  be  produced. 

S  2089.  Effect  of  the  deposition. 

Evidence  may  be  perpetuated. 

§2083.    The  testimony  of  a  witness  may  be  taken  and  perpetuated  as 

provided  in  this  chapter. 

Legislation  §  2083.  Enacted  March  11,  1872  (based  on  Practice  Act,  fi  487, 
as  amended  by  Stats.  1859.  p.  219),  omitting  "or  witnesses"  after  "witness." 

Maimer  of  application  for  order. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the  superior  court  a 
petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in 
this  state,  and,  in  such  case,  the  names  of  the  persons  whom  he  expects 
will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  prop- 
erty in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship, 
or  any  other  matter  which  may  hereafter  become  material  to  establish, 
though  no  suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he  may 
not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and 
a  general  outline  of  the  facts  expected  to  be  proved.  The  judge  to  whom 
such  petition  is  presented  must  make  an  order  allowing  the  examination, 
and  designating  the  officer  before  whom  the  same  must  be  taken,  and 
prescribing  the  notice  to  be  g^ven,  which  notice,  if  the  parties  expectant 
are  known  and  reside  in  this  state,  must  be  personally  served,  and,  if 
unknown,  such  notice  must  be  served  on  the  clerk  of  the  county  where 
the  property  to  be  affected  by  such  evidence  is  situated,  or  the  judge 
making  the  order  resides,  as  may  be  directed  by  him,  and  by  publica- 
tion thereof  in  some  newspaper,  to  be  designated  by  the  judge,  for  the 
same  period  required  for  the  publication  of  summons.  The  judge  must 
also  designate  in  his  order  the  clerk  of  the  county  to  whom  the  deposi- 
tion must  be  returned  when  taken. 

Legislation  §  2084.  1.  Enacted  March  11,  1872;  based  on  Praetiee  Act,  fi  438, 
as  amended  by  Stats.  1859,  p.  219,  which  read:  "The  applicant  shall  present  to 
a  district  or  county  judge,  a  petition,  verified  by  the  oath  of  the  applicant, 
stating,  first,  that  the  applicant  expects  to  be  a  party  to  an  action  in  a  court 
in  this  state,  and  in  such  case,  the  name  or  names  of  the  person,  or  persons, 
whom  he  expects  will  be  adverse  parties;  or  second,  that  the  proof  of  some 
fact,  or  facts,  is  necessary  to  perfect  the  title  to  property  in  which  he  is  in- 
terested, or  to  establish  marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no  suit  may  at  the  time  be 
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anticipated,  or,  if  anticipated,  he  may  not  know  the  partiea  to  inch  auit;  and 
third,  the  name  or  names  of  the  witness,  or  witnesses,  to  be  examined,,  his  or 
their  place  of  residence,  and  a  general  outline  of  the  facts  expected  to  be  proved. 
The  judge,  to  whom  such  petition  is  prasented,  shall  make  an  order  allowing  the 
examination,  and  prescribing  the  notice  to  be  given,  whieh  notice,  if  partiea  are 
known  and  reside  in  this  state,  shall  be  personally  served  on  them;  and  if  un- 
known, such  notice  shall  be  served  on  the  clerk  of  the  county  where  the  property 
to  be  effected  by  such  evidence  is  situated,  and  a  notice  thereof  published  in 
some  newspaper  to  be  designated  by  the  judge  making  the  order."  When  S  2084 
was  enacted  in  1872,  (1)  the  introductory  paragraph  read,  "The  applicant  must 
produce  to  a  district  judge,  or  to  a  county  judge,  an  affidavit,  stating";  (2)  subds. 
1  and  2. read  as  at  present;  (8)  subd.  8  read,  "The  name  of  the  witness  to  b« 
examined,  his  place  of  residerce,  and  a  general  outline  of  the  facta  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented,  must  make  an  order, 
allowing  the  examination  and  prescribing  the  notice  to  be  given,  which  notice,  if 
partiea  are  known  and  reside  in  this  state,  must  be  personally  served  on  them, 
and  if  unknown,  such  notice  must  be  served  on  the  clerk  of  the  county  where  the 
property  to  be  affected  by  such  evidence  is  situated,  and  a  notice  thereof  pub- 
lished in  some  newspaper  to  be  designated  by  the  judge  making  the  order."  2. 
Amended  by  Code  Amdts.  1873-74,  p.  891,  (1)  the  introductory  paragraph  then 
reading,  "The  applicant  must  produce  to  a  district  judge,  or  to  a  eounty  judge, 
a  petition,  verified  by  the  oath  of  the  applicant,  stating";  (2)  subd.  1  read  as 
at  present;  (3)  subd.  2  had  the  word  "it"  before  "may  hereafter";  (4)  aubd.  8 
embraced  only  the  first  sentence  of  the  present  subdivision,  the  remainder  being 
made  a  new  paragraph,  the  first  sentence  of  which  had  the  word  "the"  instead  of 
"such"  after  "affected  by,"  and  the  second  sentence  "depositions"  instead  ol 
"deposition."  8.  Amended  by  Code  Amdts.  1880,  p,  116. 
Citatlona.     Prae.  Act:  Cal.  (S438)  87/276. 

Notice  of  time  and  place  to  be  glvexL 

§2085.  The  person  appointed  by  the  judge  to  take  the  depositions  is 
authorizedi  if  a  resident  of  this  state,  on  receiving  a  copy  of  the  order 
of  the  judge,  and  of  the  notice  prescribed  in  the  last  section,  with  proof 
of  its  personal  service  or  publication;  or,  if  a  resident  without  the  state, 
on  receiving  the  commission  mentioned  in  the  next  section,  with  proof 
of  like  service  of  publication  of  the  notice;  to  take  the  deposition  of  the 
witness  named  in  the  order  of  the  judge,  or  in  the  commission,  or,  if 
more  than  one  witness  is  thus  named,  of  such  of  them  as  appear  before 
l\im,  at  the  time  designated,  and  the  taking  of  the  same  may  be  con- 
tinued from  time  to  time. 

Legislation  9  2086.  1.  Enacted  March  11,  1872;  based  on  Practice  Aet,  {  489, 
as  amended  by  Stats.  1859,  p.  219,  which  read:  "Upon  proof  of  servlee  of  the 
notice,  aa  provided  in  the  last  section,  it  shall  be  the  duty  of  the  judge,  before 
whom  the  depositions  are  ordered  to  be  taken,  to  proceed  to  take  the  depoai< 
tions  of  the  witnesses  named  in  said  petition,  upon  the  facts  therein  set  forth, 
and  the  taking  of  the  same  may  be  continued,  from  time  to  time,  in  the  dis- 
cretion of  the  judge."  When  enacted  in  1872,  |  2085  read:  "Upon  proof  of 
service  of  the  notice,  the  person  before  whom  the  depositions  are  ordered  to  ba 
taken  must  proceed  to  take  the  depositions  of  the  witnesses  named  in  the  petition 
upon  the  facta  therein  set  forth,  and  the  taking  of  the  lame  may  be  continued, 
from  time  to  time,  in  the  discretion  of  auch  person."  3.  Amended  by  Ooda 
Amdts.  1873-74,  p.  893. 
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Maimer  of  taking  the  deposition. 

§2086.  The  examination  must  be  by  question  and  answer,  and  if  the 
testimony  is  to  be  taken  in  another  state,  it  must  be  taken  upon  a  com- 
mission to  be  issued  by  the  judge  allowing  the  examination,  under  the 
seal  of  the  court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions  taken  under  com- 
mission in  pending  actions^  unless  the  parties  expectant,  if  known,  other- 
wise agree.  If  such  parties  are  unknown,  notice  of  the  settlement  of 
the  interrogatories  shall  be  published  in  some  newspaper  for  such  time 
as  the  judge  may  designate.  The  deposition,  when  completed,  must  be 
carefully  read  to  and  subscribed  by  the  witness,  then  certified  by  the 
officer  or  person  taking  the  same,  and  shall  then  be  sealed  up  and  deliv- 
ered or  transmitted  to  the  clerk  of  the  county  designated  in  the  order  of 
the  judge  allowing  the  examination,  who  shall  file  the  same  when  re- 
ceived. The  judge  allowing  the  examination  shall  file  vnth  the  clerk 
the  order  for  the  examination,  the  petition  on  which  the  same  was 
granted,  with  proof  of  service  of  the  order  and  notice. 

Legislation  |  2086.  1.  Enacted  March  11,  1872;  based  on  Practice  Act.  S  440, 
ai  amended  by  Btats.  1859,  p.  219,  which  read:  "The  examination  ehall  be  by 
question  and  answer,  unless  the  parties  otherwise  agree.  The  deposition,  when 
taken,  shall  be  carefully  read  to,  and  subscribed  by,  the  witness,  then  certified 
by  the  judge,  and,  immediately  thereafter,  filed  in  the  office  of  the  clerk  of  the 
district  court  of  the  county  where  the  same  was  taken,  together  with  the  order 
lor  the  examination,  the  petition  on  which  the  same  was  granted,  and  the 
proof  of  serTice  of  notice."  When  enacted  in  1872,  f  2086  read:  "The  examina* 
tion  must  be  by  question  and  answer,  and  if  the  testimony  is  to  be  taken  in 
another  state,  it  must  be  taken  upon  interrogatories  settled  in  the  same  manner 
as  in  eases  of  depositions,  unless  the  parties  otherwise  agree.  The  deposition, 
when  completed,  must  bo  carefully  read  to  and  subscribed  by  the  witness,  then 
certified  by  the  judge,  and  immediately  thereafter  filed  in  the  office  of  the  clerk 
of  the  county  where  it  was  taken,  together  with  the  order  for  the  examination 
of  the  witness,  the  affidavit  on  which  the  same  was  granted,  and  the  affidavit  of 
service  of  the  affidavit,  order,  and  notice."  2.  Amended  by  Code  Amdts.  1878- 
74,  p.  893. 

Papers  prima  facie  evidence. 

§2087.  The  petition  and  order,  and  papers  filed  by  the  judge,  as  pro- 
vided in  section  two  thousand  and  eighty-six,  or  a  certified  copy  thereof, 
are  prima  facie  evidence  of  the  facts  stated  therein  to  show  compliance 
with  the  provisions  of  this  chapter. 

Legislation  0  2087.  1.  Enacted  March  11,  1872;  baaed  on  Practice  Act,  8  441, 
as  amended  by  Stats.  1859,  p.  219,  which  read:  "The  affidavits,  or  other  proof 
filed  with  the  depositions,  or  certified  copies  thereof,  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated."  When  enacted  in  1872,5  2087  read:  "The 
affidavits  filed  with  the  deposition,  or  a  certified  copy  thereof,  are  primary  evi- 
dence of  the  facts  stated  therein,  to  show  compliance  with  the  provisions  of  this 
chapter."     2.  Amended  by  Code  Amdts.  1873-74,  p.  893. 

When  tlie  evidexice  may  be  produced. 

§2088.    If  a  trial  be  had  between  the  parties  named  in  the  petition  as 
parties  expectant,  or  their  successors  in  interest,  or  between  any  parties 
Code  dr.  Proc, — 53     . 


§  2089  CODE  OP  CIVIL  PROCEDURE.  834 

wherein  it  may  be  material  to  establish  the  facts  which  such  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death,  or  insanity  of  the  wit- 
nesses, or  that  they  cannot  be  found,  or  are  unable,  by  reason  of  age  or 
other  infirmity,  to  give  their  testimony,  the  depositions  or  copies  thereof 
may  be  used  by  either  party,  subject  to  all  legal  objections;  but  if  the 
parties  attended  at  the  examination,  no  objection  to  the  form  of  an  in- 
terrogatory can  be  made  at  the  trial,  unless  the  same  was  stated  at  the 
fxamination. 

LegUUtlon  |2088.  1.  Enacted  March  11,  1872;  haaed  on  Practice  Act,  9  442. 
M  amended  by  Stats.  1859,  p.  219,  which  read:  "If  a  trial  be  had  between  the 
parties  named  in  the  petition  aa  parties  expectant,  or  their  successors  in  iotereat, 
or  between  any  parties  wherein  it  may  be  material  to  establish  the  facts  which 
aneh  depositions  prove,  or  tend  to  prove,  upon  proof  of  the  death  or  insanity  of 
the  witness  or  witnesses,  or  of  his  or  their  inability  to  attend  the  trial  by  reason 
of  a^e,  aickneas,  or  aettled  infirmity,  the  depoaition  or  depositiona,  or  certified 
eopiea  thereof,  may  be  uaed  by  either  party,  subject  to  all  legal  objections.  But  if 
the  partiea  attend  at  the  examination,  no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  waa  atated  at  the  examination.'* 
When  12088  was  enacted  in  1872,  the  changea  consisted  in  (1)  omitting  (a) 
'Vitnesa  or"  before  "witnesses."  (b)  "of  his  or"  before  "their  inability."  and 
(e)  "depoaition  or"  before  "depositions"  in  the  second  instance;  and  (2)  snb- 
■tituting  "can"  for  "ahall"  after  "interrogatory."  2.  Amended  by  Code  Amdta. 
1878-74,  p.  898. 

OiUtions.     Prae.  Act:  Oal.  (I  442)   8/128. 

Effect  of  the  depositioii. 

§2089.  The  deposition  so  taken  and  read  in  evidence  has  the  same 
effect  as  the  oral  testimony  of  the  witness,  and  no  other,  and  every  objec- 
tion to  the  witness,  or  to  the  relevancy  of  any  question  put  to  him,  or 
of  any  answer  given  by  him,  may  be  made  in  the  same  manner  aa  if  he 
were  examined  orally  at  the  trial. 

Logislatlon  §2089.     Enacted  March  11,  1872. 


CHAPTEB  m. 
Administration  of  Oaths  and  Affirmations. 

I  2093.  Judicial  and  certain  oflieera  authorised  io  admiuistor  oaths. 

i  2094.  Form  of  ordinary  oath  to  a  witness. 

i  2095.  Form  may  be  yaried  to  suit  witness's  belief. 

I  2096.  Same. 

I  2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

Judicial  and  certain  officers  authorized  to  administer  oaths. 

§2093.  Every  court,  every  judge,  or  clerk  of  any  court,  every  justico, 
and  every  notary  public,  and  every  officer  or  person  authorized  to  take 
testimony  in  any  action  or  proceeding,  or  to  decide  upon  evidence,  h;is 
power  to  administer  oaths  or  affirmations. 

Legislation  §2093.  Enacted  March  11,  1872;  based  on  Practice  Act,  {443, 
which  read:  "Every  court  of  thia  state,  every  judge  or  clerk  of  any  court*  every 
}uatice  of  the  peace,   and  every  B0tar7  puVliCt   ^nd  every  officer  authorixed    to 
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take  testimony  or  to  decide  upon  OTidence  In  any  proceeding,  shall  have  power 
to  administer  oaths  or  affirmations." 

CitaUons.  Gal.  56/465,  590;  64/269;  120/169;  128/420.  App.  6/601.  Prae. 
Aet:  Cal.  (I  448)  8/97. 

Administration  of  oaths.  By  whom:  Anta,  §  128,  aubd.  7,  1 177,  snhd.  4;  Pol. 
Code,  fi  1028. 

Form  of  ordinary  oath  to  a  witness. 

§2094.  An  oath,  or  affirmation,  in  an  action  or  proceediDg,  may  be 
administered  as  follows,  the  person  who  swears,  or  affirms,  expressing  his 
assent  when  addressed  in  the  following  form:  "Ton  do  solemnly  swear 
(or  affirm,  as  the  case  may  be),  that  the  evidence  yon  shall  give  in  this 

issue  (or  matter),  pending  between and ,  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

Legislation  §2094.  1.  Enacted  March  11,  1872.  and  then  read:  "An  oath 
is  usually  administered  as  follows:  The  person  who  swears,  expressing  his  as* 
aent,  when  addressed  in  the  following  form:  'Tou  do  swear,  in  the  presence  of 
the  everlasting  Ood,  that  the  eridence  you  shall  give  in  this  issue  (or  matter) 
pending   between   —   and  ,    shall   be    the    truth,    the    whole    truth,    and 

nothing  but  the  truth,  so  help  you  God."  2.  Amended  by  Code  Amdts.  1873-74, 
p.  894.  8.  Amendment  by  Stata.  1901,  p.  267;  unconstitutional:  See  note,  9  5, 
ante. 

OlUttona.     Cal.  186/887,  621;  189/601.     App.  6/501. 

Form  may  be  varied  to  suit  wltaess'a  belief. 

§2096.  Whenever  the  court  before  which  a  person  is  offered  as  a  wit- 
ness is  satisfied  that  he  has  a  peculiar  mode  of  swearing,  connected  with 
or  in  addition  to  the  usual  form  of  administration,  which,  in  his  opinion, 
is  more  solemn  or  obligatory,  the  court  may,  in  its  discretion,  adopt  that 
mode. 

Legislation  f  2095.     Enacted  Ifareb  11,  1872. 
OltaUoni.     Cal.  99/569. 

Same. 

§2096.  When  a  person  is  sworn  who  believes  in  any  other  than  the 
Christian  religion,  he  may  be  sworn  according  to  the  peculiar  ceremonies 
of  his  religion,  if  there  be  any  such. 

Legislation  §  2096.  Enacted  March  11,  1872,  in  the  exact  language  of  Prac- 
tice Act,  S  444. 

CiUtiona.     Cal.  99/569. 

Any  person  who  prefers  it  may  declare  or  affirm. 

§2097.  Any  person  who  desires  it  may,  at  his  option,  instead  of  tak- 
ing an  oath  make  his  solemn  affirmation  or  declaration,  by  assenting, 
when  addressed,  in  the  following  form:  "You  do  solemnly  affirm  (or  de- 
clare) that,"  etc.,  as  in  section  two  thousand  and  ninety-four. 

LegiaUtion  9  2097.  1.  Enacted  March  11,  1872.  2.  Repeal  by  Stats.  1901, 
p.  257;  unconstitutional:  See  note,  I  5,  ante. 
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CHAPTER  IV. 
General  Provisions. 

I  3101.  QneationB  of  fact,  how  tried. 

f  2102.  QueBtiont  of  law  addressed  to  the  eouri. 

i  2103.  Questions  of  fact  by  court  or  referee. 

I  2104.  Moneys  paid  into  court.     [Repealed.] 

Qnestions  of  fact,  how  tried. 

§2101.  All  questions  of  fact,  where  the  trial  is  by  jury,  other  than 
those  mentioned  in  the  next  section,  are  to  be  decided  by  the  jury,  and 
all  evidence  thereon  i^  to  be  addressed  to  them,  except  when  otherwise 
provided  by  this  code. 

LegiiUtion  §2101.     1.  Enacted   March    11,    1872,    and  read:    "All  qnestlona 
of  fact,  other  than  those  mentioned  in  the  next  section,  are  to  be  decided  by  the 
Jury,  and  all  evidence  thereon  addressed  to  them,  except  when  otherwiao  pro* 
Tided  by  this  code."     2.  Amended  by  Code  Amdta.  1878-74,  p.  894. 
Oltotionj.     App.  5/628. 
Effect  of  evldenee,  for  jury:  Ante,  f  2061. 
Fxandnlent  intent,  a  question  of  fact:  Cir.  Code,  |  8442, 
Xisnes  of  fact,  how  tried:  See  ante,  {  502. 

Qnestions  of  law  addressed  to  the  conrt. 

§2102.  All  questions  of  law,  including  the  admissibility  of  testimony, 
the  facts  preliminary  to  such  admission,  and  the  construction  of  stat- 
utes and  other  writings,  and  other  rules  of  evidence,  are  to  be  decided 
by  the  court,  and  all  discussions  of  law  addressed  to  it.  Whenever  the 
knowledge  of  the  court  is,  by  this  code,  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 

Legislation  §2102.     Enacted  March  11,  1872. 

Oitationfl.     Cal.  118/625. 

Xnowledfa  of  the  eoort.     Scope  of  judicial  notice:  Ante,  |  1875. 

Qnestions  of  fact  by  court  or  referee. 

§2103.    The  provisions  contained  in  this  part  of  the  code  respecting 
the  evidence  on  a  trial  before  a  jury,  are  equally  applicable  on  the  trial 
of  a  question  of  fact  before  a  court,  referee,  or  other  officer. 
LegisUUon  9  2103.     Enacted  March  11,  1872. 

f  2104.  .  [Moneys  paid  into  conrt.     Bepealed.] 

LegisUtion  §  2104.  1.  Added  by  State.  1878-74,  p.  804.  9.  Repeal  by  StaU. 
1001,  p.  257;  unconstitutional:  See  note,  |  5,  ante.  8.  Bepealed  by  State.  1907, 
pp.  711,  785;  the  code  commissioner  saying,  "This  section  is  repealed  be- 
cause there  haye  heretofore  been  two  sections  covering  the  same  subject  which 
were  somewhat  conflicting,  and  the  two  sections  hare  been  amalgamated  into 
I  578.     See  |  578." 

Citations.     Gal.  51/110;    56/806;    78/869;    188/582.     App.  5/484. 

Corresponding  provision:  Ante,  |  578. 


Approred  March  11,  1872.  NEWTON  BOOTH.  Governor. 
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BURNT  OR  DESTROYED  RECORDS  OR  DOCUMENTS. 

An  Ad  to  provide  for  the  establishment  and  quieting  of  title  to  real  prop- 
erty in  case  of  the  loss  or  destruction  of  public  records. 

I.  Approved  Jnne  16,  1906;  Stats.  1906,  p.  78.     2.  Amended  March  6,  1909;  Stats. 

1909.  p.  163.] 

1.  Establishment  and  quieting  of  title  to  real  property  when  publio  records  are 
lost. 

2.  Action  commenced  how. 
8.     Filing  of  complaint  and  issue  of  summons. 

4.  Publication  of  summons. 

5.  Affidavit. 

6.  Service  of  summons.     On  resident  of  this  state.     On  non-resident. 

7.  Jurisdiction  of  court. 

8.  Answer  to  complaint. 

9.  Record  of  pendency  of  action. 
10.  Judgment  not  to  be  given  by  default. 

II.  Judgment. 

12.  Rules  of  practice. 

13.  Numbering  and  indexing  of  actions. 

14.  Judgment  entered  prevents  further  action,  except, 

15.  Executor,  etc.,  may  maintain  action. 

16.  County  includes  what. 

17.  Remedies  deemed  cumulative. 

18.  Actions  to  be  commenced  when. 

Establishment  and  quieting  of  title  to  real  property  when  public  recorda 

are  lost. 

Section  1.  Whenever  the  public  records  in  the  office  of  a  county 
recorder  have  been,  or  shall  hereafter  be,  lost  or  destroyed,  in  whole  or 
in  any  material  part,  by  flood,  fire  or  earthquake,  any  peison  who  claims 
an  estate  of  inheritance,  or  for  life  in,  and  who  is  by  himself  or  his 
tenant,  or  other  person,  holding  under  him,  in  the  actual  and  peaceable 
possession  of  any  real  property  in  such  county,  may  bring  and  maintain 
an  action  in  rem  against  all  the  world,  in  the  superior  court  for  the 
county  in  which  such  real  property  is  situate,  to  establish  his  title  to 
such  property  and  to  determine  all  adverse  claims  thereto.  Any  number 
of  separate  parcels  of  land  claimed  by  the  plaintiff  may  be  included  in 
the  same  action. 

Action  commenced  how. 

Sec.  2.  The  action  shall  be  commenced  by  the  filing  of  a  verified  com- 
plaint, in  which  the  party  so  commencing  the  same  shall  be  named  as 
plaintiff,  and  the  defendants  shall  be  described  as  "all  persona  claiming 
any  interest  in,  or  lien  upon  the  real  property  herein  described,  or  any 

(830) 
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part  thereof,**  and  sball  contain  a  statement  of  tlie  faets  enumerated 
in  section  one  of  this  act,  a  particular  description  of  such  real  property, 
and  a  specification  of  the  estate,  title,  or  interest  of  the  plaintiff  therein. 

Filing  of  complaint  and  lasue  of  summons. 

Sec.  3.  Upon  the  filing  of  the  complaint,  a  summons  must  be  issued 
under  the  seal  of  the  court,  which  shall  contain  the  name  of  the  court 
and  county  in  which  the  action  is  brought,  the  name  of  the  plaintiff  and 
a  particular  description  of  the  real  property  involved,  and  shall  be 
directed  to  "all  persons  claiming  any  interest  in,  or  lien  upon  the  real 
property  herein  described,  or  any  part  thereof/'  as  defendants,  and  shall 
be  substantially  in  the  following  form: 

"In  the  Superior  Court  of  the  State  of  California  in  and  for  the  County 

(or  city  and  county)  of  ." 


Plaintiff, 
▼a. 


>*  Action  No. 


All  Persons  Claiming  Any  Interest  in,  or  Lien  upon, 
the  Real  Property  herein  Described  or  Any  Part 
thereof, 

Defendants.^ 

The  People  of  the  State  of  California,  to  All  Persons  Claiming  Any 

Interest  in,  or  Lien  upon,  the  Real  Property  Herein  Described  or  Any 

Part  thereof,  Defendants,  Greeting: 

You  are  hereby  required  to  appear  and  answer  the  complaint  of , 

plaintiff,  filed  with  the  clerk  of  the  above-entitled  court  and  county, 
within  three  months  after  the  first  publication  of  this  summons,  and  to 
set  forth  what  interest  or  lien,  if  any,  you  have  in  or  upon  that  certain 
real  property  or  any  part  thereof,  situated  in  the  county  (or  city  and 

county)   of  ,  state  of  California,  particularly  described  as  follows: 

(here  insert  description.) 

And  you  are  hereby  notified  that,  unless  you  so  appear  and  answer, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint, to  wit:   (here  insert  a  statement  of  the  relief  so  demanded.) 

Witness  my  hand  and  the  seal  of  said  court,  this  day  of  , 

A.  D. . 

(Seal)  ,  Clerk.** 

Publication  of  gummons. 

Sec.  4.  The  summons  shall  be  published  in  a  newspaper  of  general 
circulation  published  in  the  county  in  which  the  action  is  brought.  The 
newspaper  m  which  such  publication  is  to  be  made  shall  be  designated 
by  an  order  of  the  court  or  a  judge  thereof  to  be  signed  and  filed  with 
the  clerk.  No  other  order  for  the  publication  of  the  summons  shall  be 
necessary,  nor  shall  any  affidavit  therefor  be  required,  nor  need  any  copy 
of  the  complaint  be  served,  except  as  hereinafter  required.  The  sum- 
mons shall  be  published  at  least  once  a  week  for  a  period  of  two  months, 
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and  to  each  publication  thereof  shall  be  appended  a  memorandum  in 
lubstance  as  follows: 

"The  first  publication  of  this  summons  was  made  in  (here  insert 

name)  newspaper  on  the  day  of  ,  A.  D.  ,"  (inserting  the 

date). 

And  if  the  aflidayit  provided  for  in  section  five  of  this  act  discloses 
the  name  of  any  person  claiming  an  interest  in  the  property,  or  a  lien 
thereon  adverse  to  the  plaintiff,  that  fact,  together  with  the  name  and 
address  (if  given)  of  said  person  shall  be  stated  in  a  memorandum  to  be 
appended  to  the  summons  in  substance  as  follows: 

"The  following  persons  are  said  to  claim  an  interest  in,  or  lien  upon 
■aid  property  adverse  to  plaintiff,"  (giving  their  names  and  addresses  as 
above  provided).  A  copy  of  the  summons,  together  with  a  copy  of  the 
foregoing  memoranda,  shall  be  posted  in  a  conspicuous  place  on  each 
separate  parcel  of  the  property  described  in  the  complaint  within  fifteen 
days  after  the  first  publication  of  the  summons. 

AfflcUiYit. 

Sec.  5.  At  the  time  of  filing  the  complaint,  the  plaintiff  shall  file  with 
the  same  his  affidavit,  fully  and  explicitly  setting  forth  and  showing  (1) 
the  character  of  his  estate,  right,  title,  interest  or  claim  in,  and  pos- 
session of  the  property,  during  what  period  the  same  has  existed  and 
from  whom  obtained;  (2)  whether  or  not  he  has  ever  made  an^  convey- 
ance of  the  property,  or  any  part  thereof,  or  any  interest  therein,  and  if 
so  when  and  to  whom;  also  a  statement  of  any  and  all  subsisting  mort- 
gages, deeds  of  trust,  and  other  liens  thereon;  (3)  that  he  does  not  know 
and  has  never  been  informed  of  any  other  person  who  claims  or  who 
may  claim,  any  interest  in,  or  lien  upon,  the  property  or  any  part  thereof, 
adversely  to  him,  or,  if  he  does  know  or  has  been  informed  of  any  such 
person,  then  the  name  and  address  of  such  person.  If  the  plaintiff  is 
unable  to  state  any  one  or  more  of  the  matters  herein  required,  he  shall 
set  forth  and  show,  fully  and  explicitly,  the  reasons  for  such  inability. 
Such  affidavit  shall  constitute  a  part  of  the  judgment-roll.  If  the  plain- 
tiff be  a  corporation,  the  affidavit  shall  be  made  by  an  officer  thereof. 
If  the  plaintiff  be  a  person  under  guardianship  the  affidavit  shall  be  made 
by  his  guardian. 

Service  of  summonB.    On  resident  of  this  state.    On  non-resident. 

Sec.  6.  If  the  said  affidavit  discloses  the  name  of  any  person  claiming 
any  interest  in,  or  lien  upon,  the  property  adverse  to  the  plaintiff,  the 
summons  shall  also  be  personally  served  upon  such  person  if  he  can  be 
found  within  the  state,  together  with  a  copy  of  the  complaint  and  a 
copy  of  said  affidavit  during  the  period  of  the  publication  of  the  sum- 
mons; and  to  the  copy  of  the  summons  delivered  to  any  such  person 
there  shall  be  appended  a  copy  of  the  memoranda  provided  for  in  section 
four  hereof. 

If  such  person  resides  out  of  this  state  a  copy  of  the  summons,  mem- 
oranda, complaint  and  affidavit  shall  be  within  fifteen  days  after  the 
first  publication  of  the  summons  deposited  in  the  United  States  post- 
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office,  inclosed  in  a  sealed  envelope,  postage  prepaid,  addressed  to  such 
person  at  the  address  given  in  the  affidavit  or  if  no  address  be  givon 
therein,  then  at  the  county  seat  at  the  county  in  which  the  action  is 
brought.  If  such  person  resides  within  this  state  and  could  not  with  doe 
diligence  be  found  within  the  state,  within  the  period  of  the  publication 
of  the  summons,  then  said  copies  aforesaid  shall  be  mailed  to  him  as 
above  provided  forthwith  upon  the  expiration  of  said  period  of  pub- 
lication. 

Jurisdiction  of  court. 

Sec.  7.  Upon  the  completion  of  the  publication  and  posting  of  the 
summons  and  its  service  upon  and  mailing  to  the  persons,  if  any,  upoD 
whom  it  is  hereby  directed  to  be  so  specially  served  the  court  shall  have 
full  and  complete  jurisdiction  over  the  plaintiff  and  the  said  property 
and  of  the  person  of  every  one  having  or  claiming  any  estate,  right,  title 
or  interest,  in  or  to,  or  lien  upon,  said  property,  or  any  part  thereof,  and 
shall  be  deemed  to  have  obtained  the  possession  and  control  of  said 
property  for  the  purposes  of  the  action,  and  shall  have  full  and  complete 
jurisdiction  to  render  the  judgment  therein  which  is  provided  for  in  this 
act. 

Answer  to  complaint. 

Sec.  8.  At  any  time  within  three  months  from  the  first  publication 
of  the  summons,  or  within  such  further  time,  not  exceeding  thirty  days 
as  the  court  may,  for  good  cause,  grant,  any  person  having  or  claiming 
any  estate,  right,  title  or  interest,  in  or  to,  or  lien  upon,  said  property 
or  any  part  thereof,  may  appear  and  make  himself  a  party  to  the  action 
by  pleading  to  the  complaint.  All  answers  must  be  verified  and  must 
specifically  set  forth  the  estate,  right,  title,  interest,  or  lien  so  claimed. 

Record  of  pendency  of  action. 

Sec.  9.  The  plaintiff  must,  at  the  time  of  filing  the  complaint,  and 
every  defendant  claiming  any  affirmative  relief  must,  at  the  time  of 
filing  his  answer,  record  in  the  office  of  the  recorder  of  the  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency  of  the  action 
containing  the  object  of  the  action  or  defense,  and  a  particular  descrip- 
tion of  the  property  affected  thereby;  and  the  recorder  shall  record  the 
same  in  a  book  devoted  exclusively  to  the  recordation  of  such  notices  and 
shall  enter,  upon  a  map  or  plat  of  the  parcels  of  land,  to  be  kept  by 
him  for  that  purpose,  on  that  part  of  the  map  or  plat  representing  the 
parcel  or  parcels  so  described  a  reference  to  the  date  of  the  filin?  of  such 
notice  and,  when  recorded,  to  the  book  and  page  of  the  record  tnereof. 

Judgment  not  to  be  given  by  default. 

Sec.  10.  No  judgment  in  any  such  action  shall  be  given  by  default;  but 
the  court  must  require  proof  of  the  facts  alleged  in  the  complaint  and 
other  pleadings. 

Judgment. 

Sec.  11.  The  judgment  shall  ascertain  and  determine  all  estates, 
rights,   titles,   interests   and   claims   in   and   to   said   property  and   every 
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part  thereof,  whether  the  came  be  legal  or  equitable,  present  or  future, 
vested  or  contingent,  or  whether  the  same  consist  of  mortgages  or  liens 
of  any  description  and  shall  be  binding  and  conclusive  upon  every  person 
who,  at  the  time  of  the  commencement  of  the  action,  had  or  claimed  any 
estate,  right,  title,  or  interest  in  or  to  said  propertv,  or  any  part  thereof, 
and  upon  every  person  claiming  under  him  by  title  subsequent  to  the 
commencement  of  the  action.  A  certified  copy  of  the  judgment  in  such 
action  shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  said  action  was  commenced,  and  any  party  or  the  successor  in 
interest  of  any  party  to  said  action  may,  at  his  option,  file  for  record  in 
the  office  of  the  recorder  of  such  county  the  entire  judgment-roll  in  said 
action. 

Rules  of  practiee. 

Sec.  12.  Except  as  herein  otherwise  provided,  all  the  provisions  and 
rules  of  law  relating  to  evidence,  pleading,  practice,  new  trials  and 
appeals  applicable  to  other  civil  actions  shall  apply  to  the  actions  hereby 
authorized.  At  any  time  after  the  issuance  of  the  summons,  any  party 
to  the  action  may  take  depositions  therein  in  conformity  to  law  upon 
notice  to  the  adverse  party  sought  to  be  bound  by  such  depositions  and 
who  have  appeared  in  the  action  (if  any)  and  upon  notice  filed  with  the 
clerk.  The  depositions  may  be  used  by  any  party  against  any  other 
party  giving  or  receiving  the  notice  (except  the  clerk)  subject  to  all 
just  exceptions. 

Numbering  and  indexing  of  actions. 

See.  13.  The  clerk  shall  number  consecutively  in  a  distinct  srries  all 
actions  hereby  authorized  and  shall  keep  an  index  and  register  thereof 
devoted  exclusively  to  such  actions. 

Judgment  entered  prevents  f  orther  action,  except. 

Sec.  14.  Whenever  judgment  in  an  action  hereby  authorizpd  shall 
have  been  entered  as  to  any  real  property,  no  other  action  relative  to 
the  same  property  or  any  part  thereof  maintained  under  this  act  shall 
be  tried  until  proof  shall  first  have  been  made  to  the  court  that  all 
persons  who  appeared  in  the  first  action  or  their  successors  in  interest 
have  been  personally  served  with  the  papers  mentioned  in  section  six  of 
this  act  either  within  or  without  this  state  more  than  one  month  before 
the  time  to  plead  expired. 

Executor,  etc.,  may  maintain  action. 

Sec.  15.  An  executor,  administrator  or  guardian  or  other  person  hold- 
ing the  possession  of  property  in  the  right  of  another,  may  maintain,  as 
plaintiff,  and  may  appear  and  defend  in  the  action  herein  provided  for. 

County  includes  what. 

Sec.  16.  The  word  "county"  whenever  used  in  this  act  includes  and 
applies  to  a  consolidated  city  and  eounty* 
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Bemadlef  deenied  eniniilatiTe. 

See.  17.  The  remedies  provided  for  b7  this  set  shall  be  deemed  eamu- 
lative,  and  in  addition  to  any  other  remedy  now  or  hereafter  provided 
by  law  for  qnieting  or  establishing  title  to  real  property. 

Actions  to  be  commenced  when. 

Sec.  18.  All  actions  authorized  hereby  mnst  be  eommeneed  before 
January  1,  1911.  [Amendment.  Approved  March  6,  1009;  Stats.  1909, 
p.  163.] 

Bee.  19.    This  aet  shall  be  in  force  thirty  days  after  its  passage. 

Construction  sad  eonttltutlonality.  The  eonttitutionallty  of  thii  itet  wm  up- 
hold In  Titlo  Document  and  Reitontion  Company  t.  Kerrigan,  150  Oal.  289.  This 
eaie  wai  followed  in  American  Land  Company  t.  Zeiei,  decided  by  United  States 
Dittriet  Judge  Van  Fleet  on  September  14,  1008.  Thii  latter  case  was  appealed 
to  the  United  States  circuit  court  of  appeals,  which  referred  the  question  of  the 
constitutionality  of  this  statute  to  the  United  States  supreme  court.  See  also 
Robinson  r.  Kerrigan,  151  Cat.  45;  Hoffman  ▼.  Superior  Court,  161  Cal.  888, 
890.  Actual  possession  is  necessary  under  the  act:  Lofstad  ▼.  Murasky,  152 
Cal.  64.  As  to  what  constitutes  such  actual  possession,  see  idem.  As  to  the 
form  and  sufficiency  of  the  affidavit,  see  Hoffman  ▼.  Superior  Court,  151  Cal. 
886.  The  grantor  of  a  deed  of  trust  intended  as  security  for  a  loan  of  money 
may  maintain  an  action  under  this  act:  0.  A.  Warren  Oo.  v.  All  Persons.  158 
Oal.  771. 


An  Ad  tupplemeniary  io  the  act  approved  June  16,  1906,  entitled  ^An 
Aet  to  provide  for  the  estdbliehment  and  quieting  of  title  to  real  prop- 
erty in  case  of  the  loss  or  destrttction  of  public  records,"  providing  for 
the  making  and  recordation  of  notice  of  ownership  or  claim  to  real 
property. 

[Approred  March  28,  1907;  Stats.  1907,  p.  950.] 

I  1.  Claim  of  title  to  real  property  when  records  are  lost. 

I  9.  Duty  of  recorder. 

§  8.  In  actions  relating  to  real  property,  claimants  in  notice  must  ba  named. 

I  4.  Executor  may  record  notice. 

i  5.  Act  supplementary  to  act  of  1906. 

Claim  of  title  to  real  property  when  records  are  lost. 

Section  1.  In  any  case  where  the  title  to  real  property  might  be 
established  or  quieted  under  the  provisions  of  the  act  to  which  this  act 
is  supplementary,  any  person  or  corporation  who  is  or  claims  to  be  the 
owner  of  such  real  property  or  of  any  interest  therein  or  lien  thereon 
may,  by  himself  or  by  his  agent,  duly  authorized  by  letter  of  attorney 
theretofore  recorded  in  the  office  of  the  county  recorder  of  the  county  or 
city  and  county  where  such  property  is  situated,  sign,  verify  and  file 
for  record  in  the  office  of  the  said  county  recorder  a  notice  in  substantially 
the  following  form,  to  wit: 

"Notice  of  ownership  and  claim  to  real  property  under  an  act  of  the 

legislature  of  the   state   of   California   approved  (here   insert   the 

date  of  the  passage  of  this  act)  ,  1907. 
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•Notice  18  hereby  given  that (here  insert  name  of  elaimant)  , 

whose  residence  is  at (here  insert  street  and  number,  city  or  town, 

county  and  state  of  residence) ,  is  the  owner  of  an  interest  in  the  real 
property  situated  in  the  - —  (here  insert  name  of  city  or  town  if  the 

property  be  located  in  a  city  or  town)  ,  county  of (here  insert 

name  of  county  or  city  and  county  in  which  property  is  located)  , 

state  of  California,  described  as  follows,  to  wit:  (here  insert  a 

particular  description  of  real  property)  . 

"The  character  of  the  interest 'in  said  real  property  owned  by  the 

elaimant  is (here  insert  description  of  the  character  of  interest  in 

or  lien  npon  the  real  property)  and  the  said  interest  was  obtained 

from -•  (here  insert  the  name  of  the  party  from  whom  said  interest 

was  obtained)  ,  and  at  the  time  and  in  the  manner  following  

(here  insert  time  at  which  and  manner  in  which  said  interest  was 
acquired)  ." 

Said  notice  shall  be  signed  by  the  claimant  or  by  his  agent,  as  here- 
inbefore provided,  and  shall  be  verified  by  the  oath  of  the  party  signing 
it,  to  the  effect  that  all  of  the  statement^  therein  contained  are  true  to 
the  knowledge  of  said  party. 

Dnty  of  recorder. 

Sec.  2.  Upon  the  filing  of  said  notice  for  recordation  the  said  recorder 
shall  forthwith  record  said  notice  in  a  book  devoted  exclusively  to  the 
recordation  of  such  notices,  and  shall  properly  index  the  same  with 
reference  to  the  name  of  the  claimant,  and  shall  enter  upon  a  map  or 
plat  of  the  parcels  of  land  in  the  county  (which  said  map  or  plat  shall 
be  kept  by  him  for  that  purpose  and  be  devoted  exclusively  thereto),  on 
that  part  of  the  map  or  plat  representing  the  parcel  or  parcels  described 
in  said  notice,  a  reference  to  the  date  of  the  filing  of  said  notice  for 
recordation,  and,  when  recorded,  to  the  book  and  page  of  the  record 
thereof.  From  and  after  three  days  after  the  filing  of  said  notice  for 
record,  all  persons  who  may  thereafter  begin  actions  under  the  provisions 
of  the  act  to  which  this  act  is  supplementary,  shall  be  deemed  to  have 
notice  of  the  facts  stated  in  said  notice,  but  neither  the  filing  of  said 
notice  for  record  nor  its  recordation  shall  be  deemed  to  give  constructive 
notice  to  any  other  person  o^  for  any  other  purpose  than  as  herein  pre- 
scribed. The  original  of  said  notice  shall  remain  on  file  in  the  office  of 
said  county  recorder. 

In  actions  relating  to  real  property,  claimants  in  notice  must  be  named. 
Sec.  3.  Any  person  who,  from  and  after  three  days  after  the  date  of 
the  filing  of  such  notice  for  record,  shall  begin  any  action  relating  to  the 
real  property  described  in  such  notice,  to  perfect  or  establish  his  title 
thereto,  or  to  any  part  thereof,  or  any  interest  therein,  under  the  pro- 
visions of  the  act  to  which  this  act  is  supplementary,  must  name  the 
claimant  in  such  notice,  or  any  person  who  is  a  successor  in  interest  of 
such  claimant  under  a  subsequently  duly  recorded  written  instrument, 
judgment  or  decree,  as  a  party  said  to  claim  an  interest  in  or  lien  upon 
the  property  adverse  to  the  plaintiff  in  such  action  in  the  affidavit  and 
in  the  memorandam  appended  to  the  summons  provided  for  in  the  act 
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to  whieh  this  act  is  Bupplementarj,  and  must  cause  such  elaimant,  or 
such  successor  in  interest  of  such  claimant,  by  virtue  of  a  subsequently 
dulj  recorded  written  instrument,  judgment  or  decree,  to  be  duly  served 
with  summons  in  such  action,  in  the  manner  provided  by  the  act  to 
which  this  act  is  supplementary,  otherwise  neither  the  said  action  nor 
any  judgment  or  decree  which  may  be  given  or  made  therein  shall  in 
any  wise  affect  the  title  or  interest  in  the  property  described  in  such 
notice,  owned  by  the  claimant  named  therein  at  the  time  of  the  filing 
thereof,  or  by  any  successor  in  interest  of  such  claimant  by  virtue  of 
a  written  instrument,  judgment  or  decree  duly  recorded  subsequently  to 
the  filing  of  such  notice  and  prior  to  the  commencement  of  the  action; 
provided,  however,  that  the  failure  to  name  said  claimant  or  such  suc- 
cessor in  interest,  as  aforesaid,  in  said  affidavit  or  memorandum,  or  to 
serve  such  claimant  or  such  successor  in  interest,  shall  not  affect  the 
validity  of  the  judgment  or  decree  rendered  in  such  action  as  to  any 
other  persons,  but  such  judgment  or  decree  shall  be  valid  and  binding 
upon  all  persons  except  such  claimant  or  such  successor  in  interest. 

Executor  may  record  notice. 

Sec.  4.  An  executor,  administrator  or  guardian,  or  other  person  hold- 
ing the  possession  of  property  in  the  right  of  another,  may  make,  sign, 
verify  and  file  for  record  the  notice  and  affidavit  in  this  act  provided 
for  on  behalf  of  the  estate  or  interest  which  he  represents. 

Act  supplementary  to  act  of  1906. 

Sec.  5.  This  act  shall  be  supplementary  to  the  act  approved  June  16, 
1906y  entitled  "An  Act  to  provide  for  the  establishment  and  quieting  of 
title  to  real  property  in  case  of  the  loss  or  destruction  of  public  records." 

See.  6.    This  act  shall  take  effect  immediately. 


An  Act  relating  to  the  restoration  of  court  records  which  have  been  lost, 
injured  or  destroyed  by  conflagration  or  other  public  calamity. 

[Approved  June  16,  1906;  Stats.  1906,  p.  78.] 

1 1.     Oonrt  records,  reitoration  of  thoee  lost  or  destroyed  by  conflagration. 
§  2.     Same. 
1 8.     Appeal. 

Court  records,  restoration  of  those  lost  or  destroyed  by  conflagration. 

Section  1.  Whenever  in  any  action  or  special  proceedings,  civil  or 
criminal,  in  any  court  of  this  state,  any  judgment,  decree,  order,  docu- 
ment, record,  paper,  process,  or  file,  or  any  part  thereof,  shall  have  been 
or  shall  hereafter  be  lost,  injured  or  destroyed  by  reason  of  conflagration 
or  other  public  calamity,  any  party  or  person  interested  therein  may,  on 
application  by  a  duly  verified  petition  in  writing  to  such  court,  and  on 
showing  to  the  satisfaction  of  such  court  that  the  same  has  been  lost, 
injured  or  destroyed  by  conflagration  or  other  public  calamity,  without 
fault  or  neglect  of  the  party  or  person  making  such  application,  obtain 
an  order  from  such  court  upon  notice  given  as  provided  in  section  ten 
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liQsdred  and  ten  to  ten  hundred  and  seventeen  inclusive  of  the  Code  of 
Civil  Procedure,  authorizing  such  defect  to  be  supplied  by  a  duly  certi- 
fied copy  of  such  original,  where  the  same  can  be  obtained,  which  cer- 
tified copy  shall  thereafter  have  the  same  effect  in  all  respects  as  such 
^  original'  would  have  had. 

Samo, 

Sec.  2.  Whenever  in  any  action  or  special  proceeding,  civil  or  crimi- 
nal, in  any  court  of  this  state  any  judgment,  decree,  order,  document, 
record,  paper,  process  or  file,  or  any  part  thereof,  shall  have  been  or 
shall  hereafter  be  lost^  injured  or  destroyed  by  reason  of  conflagration 
or  other  public  calamity,  and  such  defect  cannot  be  supplied  as  pro- 
>  vidcd  in  the  last  section,  any  party  or  person  interested   therein   may 

r  make  written  application  to  the  court  to  which  the  same  belongs,  verified 

by  affidavit  or  affidavits,  showing  such  loss,  injury  or  destruction,  and 
i  that  certified  copies  thereof  cannot  be  obtained  by  the  party  or  persons 

-  making  such  application,  and  that  such  loss,  injury  or  destruction  oc- 

curred by  conflagration,  or  other  calamity,  without  the  fault  or  neglect 
of  the  party  making  such  application,  and  that  such  loss,  injury  or 
destruction,  unless  supplied  or  remedied  will  or  may  result  in  damage  to 
the  party  or  person  making  such  application,  and  thereupon  such  court 
shall  cause  notice  of  such  application  to  be  given,  as  provided  in  section 
ten  hundred  and  ten  to  ten  hundred  and  seventeen  inclusive  of  the  Code 
of  Civil  Procedure.  If,  upon  such  hearing  the  court  shall  be  satisfied 
that  the  statements  contained  in  such  written  application  are  true,  the 
court  shall  make  an  order  reciting  what  was  the  substance  and  effect  of 
sucL  lost,  injured  or  destroyed  judgment,  decree,  order,  document,  record, 
pap^r,  process  or  file,  which  order  shall  have  the  same  effect  that  such 
original  would  have  had  if  the  same  had  not  been  lost,  injured  or  de- 
stiryed,  ao  far  as  concerns  the  party  or  persons  making  such  application, 
aLd  the  persons  who  shall  have  been  notified,  as  provided  for  in  this 
section.  The  judgment,  decree,  order,  document,  record,  paper,  process, 
G/  file  in  all  cases  where  the  proceeding  is  in  rcnif  including  probate, 
guardianship  and  insolvency  proceedings,  may  be  supplied  in  like  manner 
upon  like  notice  to  all  persons  who  have  appeared  therein,  and  notice  by 
publication  or  postings  to  all  persons  who  have  not  appeared  for  not  less 
than  ten  days,  as  the  court  may  order,  and  the  same  when  restored  shall 
have  the  same  effect  upon  all  persons  who  have  been  personally  served 
with  notice  of  such  application  as  the  original,  and  as  to  all  other  persons 
the  same  shall  be  prima  facie  evidence  of  the  contents  of  such  original. 

/ppeal. 

Sec.  3.  If  an  appeal  shall  have  been  taken  in  any  action  or  special 
f^roceeding  in  any  superior  court  in  which  the  record  shall  have  been 
subsequently  lost  or  destroyed  by  conflagration  or  other  public  calamity, 
to  a  district  court  of  appeal  or  to  the  supreme  court,  and  a  transcript  of 
buch  record  has  been  filed  in  such  district  court  of  appeal  or  in  the 
supreme  court,  any  party  or  person  interested  in  the  action  or  special 
proceeding  may  obtain  a  certified  copy  of  such  transcript,  or  of  any 
portion  thereof,  from  the  clerk  of  the  district  court  of  appeal,  attested 
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by  the  presiding  Judge  thereof,  or  from  the  clerk  of  the  supreme  court, 
attested  by  the  chief  justice,  and  may  file  such  certified  and  attested 
copy  of  Bueh  transcript  or  of  any  part  or  portion  thereof  in  the  office  of 
the  clerk  of  the  superior  court  from  which  such  appeal  wai  taken. 
Thereupon  such  certified  and  attested  copy  of  such  transcript  or  of  any 
part  or  portion  thereof  may  be  made  the  basis  of  any  further  proceedings 
or  processes  in  such  superior  court  in  such  action  or  special  proceeding 
to  all  intents  and  purposes  as  if  the  original  record  so  copied,  certified 
and  attested,  or  the  part  or  portion  thereof  so  copied|  certified  and 
attested,  were  on  file. 

Sec.  4.    Thifl  act  shall  take  effect  immediately. 


CORPORATIONS. 

An  Act  (suihoriging  certain  corporations  to  act  as  executor  and  in  other 
capacities,  and  to  provide  for  and  regulate  the  administration  of  tnuts 
by  such  corporations, 

[1.  Approved  April  6.  1891;  Stati.  1891.  p.  490.  2.  Amended  April  1,  1897;  SUU. 
1897,  p.  424.  8.  Amended  March  20,  1903;  Stats.  1003,  p.  244.  4.  Amended 
Mnrch  18,  1005;  Stats.  1905,  p.  232.  5.  Amended  March  18,  1007;  Btats. 
1007.  p.  662.] 

1.  What  corporations  may  act  as  executor. 

2.  Deposits  made  with  corporation. 
8.     Public  administrator  may  make  deposits. 

4.  Court  may  order  deposit  and  reduce  bonds. 

5.  Responsible  for  investments. 

6.  Interest. 

7.  Deposit  of  bonds  with  state  treasurer. 

8.  May  mortgage  real  estate. 

9.  Deposit,  increase,  and  decrease  of. 

10.  AbstracU  of  title. 

11.  Certificate  of  authority. 

12.  Semi-annual  statement. 

13.  Verification  of  statement. 

14.  Duty  of  bank  commissionert. 

15.  [No  section  of  this  number.] 

16.  Administering  oaths  and  examining  witnesses. 

17.  Duty  when  corporation  violates  law. 

18.  False  statement  revokes  authority. 

19.  Retirement  from  business. 

20.  Conflicting  laws  repealed. 

21.  Time  of  taking  effect  of. 

22.  Corporations  shall  keep  inviolate  confidential  communications. 

23.  Use  of  the  word  "trust"  in  name  of,  prohibited,  except  by  certain  eorporatloat. 

What  corporations  may  act  aa  executor. 

Section  1.  Any  corporation  which  has  or  shall  be  incorporated  under 
the  general  incorporation  laws  of  this  state,  authorized  by  its  articles  of 
incorporation  to  act  as  executor,  administrator,  guardian,  assignee,  re* 
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ceiver,  depositary  or  trustee,  and  having  a  paid-up  capital  of  not  less 
than  two  hundred  and  fifty  thousand  dollars,  of  which  one  hundred 
thousand  dollars  shall  have  been  actually  paid  in,  in  cash,  may  be 
appointed  to  act  in  such  capacity  in  like  manner  as  individuals,  ui  all 
cases  in  which  it  is  required  that  an  executor,  administrator,  guardian, 
assignee,  receiver,  depositary,  or  trustee,  shall  qualify  by  taking  and 
subscribing  an  oath,  or  in  which  an  affidavit  is  required,  it  shall  be  a 
sufficient  qualification  by  such  corporation  if  such  oath  shall  be  taken 
and  subscribed  or  such  affidavit  made  by  the  president  or  secretary 
or  manager  or  trust  officer  thereof,  and  such  officer  shall  be  liable  for 
the  failure  of  such  corporation  to  perform  any  of  the  duties  required  by 
law  to  be  performed  by  individuals  acting  in  like  capacity  and  subject 
to  like  penalties;  and  such  corporation  shall  be  liable  for  such  failure 
to  the  full  amount  of  ita  capital  stock;  provided,  any  such  appointment 
as  guardian  shall  apply  to  the  estate  only,  and  not  to  the  person.  Such 
corporation  shall  be  entitled  to  and  shall  be  allowed  proper  compensa- 
tion for  all  the  services  performed  by  them  under  the  foregoing  pro- 
visions of  this  act;  but  such  compensation  shall  not  exceed  that  allowed 
to  natural  persons  -for  like  services.  [Amendment.  Approved  March  18, 
1907;  Stats.  1907,  p.  662.] 

Deposits  made  with  corporation. 

Sec.  2.  Any  court,  having  appointed  and  having  jurisdiction  of  any 
executor,  administrator,  guardian,  assignee,  receiver,  depositary,  or  trus- 
tee, upon  the  application  of  such  officer  or  trustee,  or  upon  the  application 
of  any  person  having  an  interest  in  the  estate  administered  by  such 
officer  or  trustee,  after  notice  to  the  other  parties  in  interest  as  the  court 
may  direct,  and  after  a  hearing  upon  such  application,  may  order  such 
officer  or  trustee  to  deposit  any  moneys  then  in  his  hands,  or  which  may 
come  into  his  hands  thereafter,  and  until  the  further  order  of  said  court, 
with  any  such  corporation,  and  upon  deposit  of  such  money,  and  its 
receipt  and  acceptance  by  such  corporation,  the  said  officer  or  trustee 
shall  be  discharged  from  further  care  or  responsibility  therefor.  Such 
deposits  shall  be  paid  out  only  upon  the  orders  of  said  court. 

Public  administrator  may  make  deposlta 

Sec.  3.  And  it  shall  be  lawful  for  any  public  administrator  to  deposit 
with  any  such  corporation  doing  business  in  the  county,  or  city  and 
county,  m  which  he  is  acting  as  such  administrator,  any  and  all  moneys 
of  any  estate  upon  which  he  is  administering,  not  required  for  the  cur- 
rent expenses  of  the  administration.  And  such  deposits  shall  relieve  the 
public  administrator  from  depositing  with  the  county  treasurer  the 
moneys  so  deposited  with  such  corporation.  Moneys  deposited  by  a 
public  administrator  may  be  drawn,  upon  the  order  of  such  adminis- 
trator, countersigned  by  a  judge  of  a  superior  court,  when  required  for 
the  purpose  of  administration,  or  otherwise. 

Ck>Qrt  may  order  deposit  and  reduce  bonds. 

Sec.  4.     Whenever,  in  the  judgment  of  any  court  having  jurisdiction 
of  any  estate  in  process  of  administration  by  any  executor,  administrator, 
Codt  ClT.  Proc. — 54 
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guardian,  asaignce,  receiver,  depositary,  or  trustee,  the  bond  required  by 
law  of  such  oflicer  sliall  seem  burdensome  or  excessive,  upon  application 
of  such  officer  or  trustee,  and  after  such  notice  to  the  parties  in  interest 
Qjs  the  court  shall  direct,  and  after  a  hearing  on  such  application,  the 
said  court  may  order  the  said  officer  or  trustee  to  deposit  with  any  such 
corporation,  for  safe-keeping,  such  portion  or  all  of  the  personal  assets 
of  said  estate  as  it  shall  deem  proper;  and  thereupon  said  court  shall,  by 
an  order  of  record,  reduce  the  bond  to  be  given  or  theretofore  given  by 
such  oflicer  or  trustees,  so  as  to  cover  only  the  estate  remaining  in  the 
hands  of  said  officer  or  trustee;  and  the  property  as  deposited  shall 
thereupon  be  held  by  said  corporation,  under  the  orders  and  directions  of 
said  court.  Any  court  having  jurisdiction  of  an  estate  being  adminis- 
tered by  a  public  administrator,  may  direct  such  public  administrator  to 
deposit  all  or  any  part  of  the  moneys  of  the  estate  not  required  for  the 
current  expenses  or  the  administration,  with  a^y  such  corporation  doing 
business  in  the  county,  or  city  and  county,  where  such  public  adminis- 
trator is  acting. 

Besponsible  for  investments. 

Sec.  5,  Such  corporations  shall  not  be  required  to  give  any  bond  or 
security  in  case  of  any  appointment  hereinbefore  provided  for,  except  as 
hereinafter  provided,  but  shall  be  responsible  for  all  investments  which 
shall  be  made  by  it  of  the  funds  which  may  be  intrusted  to  it  for  invest- 
ment by  such  court,  and  shall  be  further  liable  as  natural  persons  in  like 
positions  now  are,  and  as  hereinafter  provided.  The  amount  of  money 
which  any  such  corporation  shall  have  on  deposit  at  any  time  shall  not 
exceed  ten  times  the  amount  of  its  paid-up  capital  and  surplus,  and  its 
outstanding  loans  shall  not  at  any  time  exceed  said  amount. 

Interest. 

Sec.  6.  Such  corporations  shall  pay  interest  upon  all  moneys  held  by 
them  by  virtue  of  this  act,  at  such  rate  as  may  be  agreed  upon  at  the 
time  of  its  acceptance  of  any  such  appointment,  or  as  shall  be  provided 
by  the  order  of  the  court. 

Deposit  of  bonds  with  state  treasurer. 

See.  7.  Each  corporation,  before  accepting  any  such  appointment  or 
deposit,  shall  deposit  with  the  treasurer  of  state,  for  the  benefit  of  the 
creditors  of  said  corporation,  the  sum  of  one  hundred  thousand  dollars 
($100,000.00),  in  bonds  of  the  United  States,  or  municipal  bonds  of  this 
state,  or  of  any  county,  or  city,  or  school  district  thereof,  or  in  mort- 
gages on  improved  and  productive  real  estate  in  this  state,  being  first 
liens  thereon,  and  the  real  estate  being  worth  at  least  twice  the  amount 
loaned  thereon.  The  bonds  and  securities  so  deposited  may  be  exchanged 
from  time  to  time  for  other  securities,  receivable  as  aforesaid.  Said 
bonds  of  the  United  States,  or  municipal  bonds  of  this  state,  or  of  any 
county,  city,  or  school  district  thereof,  to  be  registered  in  the  name  of 
said  treasurer,  ofllcially,  and  all  said  securities  to  be  subject  to  sale 
and  transfer,  and  to  the  disposal  of  the  proceeds  by  said  treasurer,  only 
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on  the  order  of  a  eourt  of  competent  jurisdiction,  and  as  hereinafter  pro- 
Tided.     [Amendment.     Approved  April  1,  1897;  Stats.  1897,  p.  424.] 

Hay  mortgage  real  estate. 

Sec.  8.  Any  such  corporation,  having  a  paid-up  capital  in  excess  of 
two  hundred  and  fifty  thousand  dollars,  may  be  permitted  by  the  board 
of  bank  commissioners  to  mortgage  any  improved  and  productive  real 
estate  owned  by  it,  in  excess  of  said  amount,  to  the  treasurer  of  state, 
for  such  sum  as  the  said  board  may  determine;  and  such  mortgage  may 
be  deposited  with  said  treasurer,  and,  when  so  deposited,  it  shall  be 
included  in  the  amount  of  securities  hereinabove  required  to  be  deposited 
with  said  treasurer  for  the  benefit  of  the  creditors  of  said  corporation. 

Deposit,  increase,  and  decrease  of. 

Sec.  9.  So  long  as  the  corporation  so  depositing  shall  continue  solvent, 
such  corporation  shall  be  permitted  to  receive  from  said  treasurer  the 
interest  or  dividends  on  said  deposit;  provided,  however,  that  when  it 
shall  appear  to  the  board  of  bank  commissioners,  from  the  semi-annual 
report  of  any  such  corporation,  that  the  value  of  the  personal  property 
and  cash  held  and  possessed  by  such  corporation,  by  virtue  of  the  pro- 
visions of  this  act  and  any  amendment  thereof,  exceeds  ten  times  the 
amount  of  the  deposit  aforesaid,  said  board  shall  require  said  corporation 
to  forthwith  increase  its  said  deposit  to  the  sum  of  five  hundred  thousand 
dollars  in  such  securities.  And  whenever  it  shall  appear  to  said  board 
that  the  amount  of  personal  property  and  cash  so  held  by  any  such 
corporation  has  been  reduced  below  ten  times  the  value  of  its  original 
deposit  above  provided  for,  and  said  corporation  is  not  in  any  default 
in  its  duties  and  obligations  hereunder,  they  shall  allow  such  corporation 
to  reduce  its  said  deposit  to  the  sum  of  two  hundred  thousand  dollars, 
by  the  withdrawal  of  such  additional  deposit,  until  such  time  as  an 
increase  in  its  holdings  shall  again  require  an  additional  deposit,  as 
hereinbefore  provided. 

Abstracts  of  title. 

Sec.  10.  When  any  part  of  such  deposit  is  made  in  bonds  and  mort- 
gages, it  shall  be  accompanied  by  full  abstracts  of  titles  and  searches, 
and  shall  be  examined  and  approved  by  or  under  the  direction  of  the  said 
board.  The  fees  for  an  examination  of  title  by  counsel,  to  be  paid  by 
the  corporation  making  the  deposit,  shall  not  exceed  twenty  dollars  for 
each  mortgage,  and  the  fee  for  each  appraiser,  not  exceeding  two,  besides 
expenses,  shall  be  five  dollars  for  each  mortgage. 

Certificate  of  authority. 

Sec.  11.  It  shall  not  be  lawful  for  any  such  corporation  to  accept  any 
trust  or  deposit,  as  hereinbefore  provided,  after  the  passage  of  this  act, 
without  first  procuring  from  the  board  of  bank  commissioners  a  certifi- 
cate of  authority,  stating  that  such  corporation  has  complied  with  the  re- 
quirements of  this  act  in  respect  to  such  deposit. 
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Seml-annnal  Btatement. 

Sec.  12.  Such  corporation  shall  file  with  the  said  board  of  bank  eom- 
missionerSy  during  the  months  of  January  and  July  of  each  year,  a  state- 
ment, under  oath,  of  the  condition  of  such  corporation  at  the  close  of 
business  on  the  thirty-first  da^  of  December  and  the  thirtieth  day  of 
June,  respectively,  next  preceding,  showing  its  financial  condition.  Also, 
a  list  and  brief  description  of  the  trusts  held  by  such  corporation,  the 
source  of  the  appointment  thereto,  and  the  amount  of  real  and  personal 
estate  held  by  such  corporation  by  virtue  thereof,  except  that  merb 
mortgage  trusts,  wherein  no  action  has  been  taken  by  such  corporation, 
shall  not  be  included  in  such  statement.  The  said  statement  shall  also 
be  in  such  form,  and  contain  such  reports,  returns,  and  information,  as  to 
the  affairs,  business,  condition,  and  resources  of  the  corporation,  as  the 
said  board  may  from  time  to  time  prescribe  and  require. 

Verification  of  statement. 

Sec.  13.  Such  statement  shall  be  verified  by  the  affidavit  of  one  of  the 
managing  officers  and  two  of  the  directors  or  trustees  of  such  corpora- 
tion, who  shall  also  state  in  such  affidavit  that  they  have  examined  the 
assets  and  books  of  such  corporation  for  the  purpose  of  making  such  state- 
ment. Any  false  swearing  in  regard  to  such  statement  shall  be  deemed 
perjury,  and  shall  be  subject  to  the  punishment  prescribed  by  law  for 
such  offense. 

Duty  of  bank  commissioners. 

Sec.  14.  The  said  board  of  bank  commissioners  are  hereby  authorized 
and  empowered  to  address  anpr  inquiries  to  any  such  corporation,  or  the 
officers  thereof,  in  relation  to  its  doings  and  conditions,  or  any  other  mat- 
ter connected  with  its  affairs;  and  it  shall  be  the  duty  of  any  such  cor- 
poration or  person  so  addressed  to  promptly  reply,  in  writing,  to  such  in- 
quiries; and  they  may  also  require  reports  from  any  such  corporation  at 
any  time  they  may  deem  desirable.  It  shall  be  the  duty  of  one  or  more 
of  the  bank  commissonera,  as  designated  by  the  commissioners,  annually, 
or  as  often  as  in  their  judgment  they  may  deem  it  necessary,  without 
previous  notice,  to  visit  and  to  make  personal  examination  oi  the  sol- 
vency of  any  such  corporation,  its  ability  to  fulfill  all  its  obligations,  and 
report  its  condition  to  the  attorney-general  as  soon  as  may  be  after  such 
examination. 

Sec.  15.     [No  section  of  this  number.] 

Administering  oaths  and  examining  witnesses. 

Sec.  16.  Such  commissioners  shall  have  power  to  administer  an  oath 
to  any  person  whose  testimony  may  be  required  on  any  such  examina- 
tion, and  to  compel  the  appearance  and  attendance  of  any  such  person, 
for  the  purpose  of  examination,  by  summons,  subpoena,  or  attachment,  in 
the  manner  now  authorized  in  respect  to  the  attendance  of  persons  as 
witnesses  in  courts  of  record  in  this  state;  and  all  books  and  papers 
which  may  be  deemed  necessary  to  examine  by  the  commissioners  skall 
be  produced,  and  their  production  may  be  compelled  in  like  manner. 
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Duty  when  corporatian  Tiolates  law. 

Sec.  17.  Whenever  it  shall  appear  to  the  board  of  bank  eommissioneri, 
from  any  such  examination  or  report,  that  any  such  corporation  has  com- 
mitted any  violation  of  law,  or  is  conducting  its  business  in  an  unsafe  or 
unauthorized  manner,  they  shall,  by  an  order  under  their  hands,  direct 
the  discontinuance  of  anch  illegal  and  unsafe  or  unauthorized  practice, 
and  strict  conformity  with  the  requirements  of  the  law,  and  with  safety 
and  security  in  its  transactions;  and  whenever  any  such  corporation  shall 
refuse  or  neglect  to  make  any  such  report  as  hereinbefore  required,  or  to 
comply  with  any  such  order  as  aforesaid,  or  whenever  it  shall  appear  to 
the  said  board  that  it  is  unsafe  or  inexpedient  for  any  such  corporation 
to  continue  to  transact  business,  they  shall  communicate  the  facts  to  the 
attorney-general,  who  shall  thereupon  institute  such  proceedings  against 
the  corporation  as  the  nature  of  the  case  may  require. 

False  statement  revokes  authority. 

Sec.  18.  If  the  board  of  bank  commissioners  shall,  at  any  time,  have 
satisfactory  evidence  that  any  semi-annual  statement  or  other  report  re- 
quired or  authorized  by  this  act,  made  or  to  be  made  by  any  officer  or 
officers  of  such  corporation,  is  false,  it  shall  be  the  duty  of  the  said  board 
to  immediately  revoke  the  certificate  of  authority  granted  on  behalf  of 
such  corporation,  and  mail  a  copy  of  such  revocation  to  said  corporation 
and  to  the  clerk  of  every  court  of  record  in  this  state.  Such  revocation 
shall  not  be  set  aside  until  satisfactory  evidence  shall  be  given  to  said 
board  of  bank  commissioners  that  such  corporation  is  in  substance  and 
in  fact  in  the  condition  set  forth  in  such  statement  or  report,  and  that 
all  the  requirements  of  this  act  have  been  complied  with.  Such  revoca- 
tion shall  be  sufficient  cause  for  the  removal  of  such  corporation  from 
any  appointment  held  by  it  under  the  provisions  of  this  act. 

Retirement  from  business. 

Sec.  19.  Any  corporation  which  desires  to  retire  from  business  under 
this  act,  shall  furnish  to  the  board  of  bank  commissioners  satisfactory 
evidence  of  its  release  and  discharge  from  all  the  obligations  and  truets 
hereinbefore  provided  for;  whereupon,  they  shall  revoke  their  certificate 
to  such  corporation,  and  thereupon  the  treasurer  of  state  shall  return  to 
said  corporation  all  its  securities. 

Oonfllcting  laws  repealed. 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed. 

Time  of  taking  effect  of. 

Sec.  21.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

Corporations  shall  keep  inviolate  confidential  communications. 

Sec.  22.  Any  corporation  exercising  the  powers  and  performing  the 
duties  provided  for  in  said  act,  shall  keep  inviolate  all  communications 
confidentially  made  to  it  touching  the  existence,  condition,  nutnagement, 
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and  administration  of  any  trusts  confided  to  it;  and  no  ereditor  or  atoe^- 
holder  of  any  such  corporation  shall  be  entitled  to  disclosure  of  any  such 
communication;  provided,  however,  that  the  president,  manager  and  sec- 
retary of  such  corporation  shall  be  entitled  to  knowledge  of  such  eom- 
munication;  and  provided  further,  that  in  any  suit  or  proceeding  touch- 
ing the  existence,  condition,  management  or  administration  of  such  trust, 
the  court  wherein  the  same  is  pending  may  require  disclosure  of  any  such 
communication.  [New  section.  Added  March  20,  1903;  Stats.  1903,  p. 
244.] 

Use  of  the  word  "trnst**  in  name  of,  inrohibited,  except  by  certain  corpora- 
tions. 

Sec.  23.  The  use  of  the  word  "trust''  in  combination  or  in  connection 
with  the  word  "company,"  "corporation,"  "incorporation,"  "association," 
"society,"  "organization,"  or  "syndicate,"  is  hereby  prohibited  to  all  per- 
sons, firms,  associations,  companies  or  corporations,  other  than  corpora- 
tions provided  for  by  a  certain  act  of  the  legislature  entitled:  "An  act 
authorizing  certain  corporations  to  act  as  executor  and  in  other  capaci- 
ties and  to  provide  for  and  regulate  the  administration  of  trusts  by  such 
corporations,"  approved  April  6,  1891,  and  any  person,  firm,  association, 
company  or  corporation  which  uses  the  word  ''trust"  in  combination  with 
or  in  connection  with  the  word  "company,"  "corporation,"  "incorpora- 
tion," "association,"  "society,"  "organization"  or  "syndicate"  as  the 
name  under  which  business  is  done  or  transacted,  shall  be  subject  to  the 
provisions  of  the  act  last  referred  to  and  to  the  supervision  of  the  bank 
commissioners  as  required  by  the  said  act.  Any  person,  firm,  associa- 
tion, company  or  corporation  making  use  of  the  word  "trust"  in  com- 
bination or  in  connection  with  the  word  "company,"  "corporation,"  "in- 
corporation," "association,"  "society,"  "organization"  or  "syndicate"  in 
the  manner  hereinabove  mentioned  in  the  transaction  of  business  and  not 
subject  to  the  provisions  of  said  act  and  the  supervision  of  the  bank  com- 
missioners as  in  said  act  provided  shall  forfeit  for  each  day  the  offense 
is  committed,  the  sum  of  one  hundred  dollars  to  be  recovered  by  the  bank 
commissioners  of  the  state  of  California  in  the  manner  provided  by  law. 
[New  section.    Added  March  18,  1905;  Stats.  1905,  p.  232.] 


COSTS. 

An  Act  concerning  the  costs  in  dvil  actions  for  serving  summonses  end 

subpoenas. 

[Approred  March  10,  1891;  SUU.  1801,  p.  56.] 

Fees  for  serving  writ. 

Section  1.    In  all  civil  actions,  when  a  summons  or  subpoena  is  served 
by  a  person  other  than  the  sheriff,  the  person  so  serving  shall  be  allowed 
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by  the  court  issuing  the  process  such  sum  as  the  court  may  think  proper, 
not  exceeding  the  amount  allowed  sheriffs  by  law. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 
Act  eonccinins  coiti  In  tctions  of  libel  and  slander:  8e«  post,  tit.  "LibeL** 


COURTS. 

The  supreme  court  commission  wss  created  originally  by  act  of  March  13,  1886 
(Stats.  1885,  p.  101).  It  consisted  of  three  members,  to  hold  office  for  four  years.  In 
1889  the  commission  was  enlarged  to  five  members,  to  hold  office  for  two  years.  The 
commission  was  recreated  by  act  of  the  legislature  every  two  years  after  that  time,  and 
continued  in  existence  until  act  creating  it  was  superseded  by  constitutional  amend* 
ment  creating  the  district  courts  of  appeal.     (See  Stats.  1908,  p.  787.) 


An  Act  to  provide  thai  in  aU  eitiea  of  over  ten  thousand  inhdbitantSf  the 
mayor,  or  other  chief  executive,  shall  not  he  required  to  act  as  city  judge, 
or  ex  officio  judge  of  the  city  court,  or  as  justice  of  the  peace ;  to  pro- 
vide for  the  abolishment  of  such  city  court,  and  for  the  transfer  of  the 
business  and  properties  of  said  city  court  to  the  justice  of  the  peace  of 
such  cities,  and  to  require  such  justice  to  finish  such  business,  and  to 
repeal  all  special  acts  in  conflict  herewith, 

[Approved  March  8,  1887;  Stats.  1887,  p.  51.] 

I  1.     Duties  of  mayor. 

I  2.     Transfer  of  books,  etc.,  to  Justice  of  the  peace. 

S  8.     Conflicting  acts  repealed. 

Dtttiefl  of  mayor. 

Section  1.  In  cities  of  over  ten  thousand  inhabitants,  the  mayor,  or 
other  chief  executive  thereof,  shall  not  be  required  to  act  as  justice  of 
the  peace,  or  to  hold  a  city  court,  or  to  act  as  ex  officio  city  judge,  or 
to  perform  any  of  the  duties  of  judge  of  the  city  court;  and  all  city 
courts  created  by  law  to  be  held  by  such  mayor,  or  other  chief  executive 
of  such  cities,  are  hereby  abolished. 

Transfer  of  books,  etc.,  to  justice  of  the  peace. 

Sec.  2.  All  books,  dockets,  files,  documents,  papers,  and  properties  of 
every  kind  whatsoever  belonging  to^such  city  court,  shall  be  transferred 
to  the  justice  of  the  peace  of  said  city,  provided  for  by  law,  to  hold  the 
police  court  of  such  city,  or  if  there  be  no  such  police  court  therein,  then 
to  such  justice  of  the  peace  therein  as  may  be  designated  for  such  pur- 
pose by  the  mayor  thereof;  and  such  justice  of  the  peace  shall  have 
jurisdiction  of  all  matters  heretofore  brought  in  such  city  court,  or  of 
which  said  city  court  had  jurisdiction;  and  it  shall  be  his  duty  to  collect 
all  fines  and  charges  required  by  law  to  be  collected  by  such  city  court, 
and  to  account  for  and  pay  the  same  over  to  the  treasurer  of  said  city 
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in  the  same  manner  and  at  the  same  times  and  nnder  snch  terms  and 
conditioDs  as  heretofore  required  of  and  by  said  city  court.  Said  jus- 
tice of  the  peace  shall  complete  all  such  unfinished  business  as  may  be 
transferred  to  him  from  said  city  court  under  the  provisions  hereof,  in. 
the  same  manner  as  heretofore  required  of  said  city  court. 

Conflicting  acts  repealed. 

Sec.  3.  The  provisJons  of  all  acts  and  every  special  act  of  the  legis- 
lature which  confl,ict  in  any  wise  with  this  act  are  each  and  every  one 
hereby  repealed. 

Sec.  4.    This  act  shall  take  effect  and  be  in  force  at  once  after  its 

passage. 


An  Act  authorizinff  the  judges  of  the  superior  court  in  oil  ecunties,  and 
cities  and  counties ,  having  a  population  of  two  hundred  thousand  in^ 
habitants  and  over,  to  appoint  a  secretary. 

[1.  Approved  March  26,   1895;   Stati.  1895,  p.  08.     t.  Amended  by  Stats.  1009, 

p.  940.1 

Secretaries  to  superior  Jndges.    Appointment,  duties,  and  salaries. 

Section  1.  In  all  counties,  and  cities  and  counties,  having  a  popula- 
tion of  three  hundred  thousand  inhabitants  and  over,  the  judges  of  the 
superior  court  in  such  counties,  and  cities  and  counties,  may  appoint  a 
secretary,  who  shall  receive  a  salary  of  two  hundred  and  fifty  ($250) 
dollars  per  month,  and  hold  office  at  their  pleasure,  and  shall  perform 
such  duties  as  may  be  required  of  him  by  the  court  or  the  judges  thereof. 
Said  salary  shall  be  audited,  allowed,  and  paid  out  of  the  general  fund 
of  such  counties,  and  cities  and  counties.  [Amendment.  Approved  April 
16,  1909;  Stats.  1909,  p.  940.] 

Sec.  2.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  county 

of  Alameda, 

[Approved  February  18,  1898;  Stats.  1898,  p.  8.] 
This  act  increased  the  number  of  judges  from  three  to  four. 


An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  oount$ 

of  Alameda, 

[Approved  March  14,  1901;  Stats.  1901,  p.  295.] 

This  act  increased  the  number  of  judges  from  four  to  fiv9, 
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An  Aet  to  inereaie  the  number  of  judges  of  the  superior  court  of  the  county 
of  Fresno,  state  of  California,  and  for  the  appointment  of  an  additional 
Judge, 

[Approved  Mareh  8,  1887;  Stats.  1887,  p.  67.] 

This  act  increased  the  number  of  judges  from  one  to  two. 


An  Act  to  facilitate  the  disposition  of  business  in  the  superior  court  of 
Fresno  County,  by  the  appointment  and  election  of  a  third  judge  of 
said  court, 

[Approved  Mareh  10,  1808;  Stats.  1808,  p.  125.] 

This  act  increased  the  number  of  judges  from  two  to  three. 


An  Act  to  reduce  the  number  of  judges  of  the  superior  court  of  the  county 

of  Fresno  from  three  to  two, 

[Approved  March  26,  1805;  Stats.  1805,  p.  158.] 
This  act  reduced  the  number  of  judges  from  three  to  two. 

An  Act  to  provide  for  the  appointment  and  election  of  one  additional  judge 

for  the  county  of  Humboldt, 

[Approved  March  8,  1805;  Stats.  1805,  p.  27.] 
This  act  inci eased  the  number  of  judges  from  one  to  two. 


An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the 
county  of  Los  Angeles,  state  of  Calif omia,  and  for  the  appointment  of 
such  additional  judges, 

[Approved  Mareh  11,  1880;  Stats.  1880,  p.  180.) 

This  act  increased  the  number  of  judges  in  Los  Angeles  Countj  from 
four  to  six. 


An  Act  to  provide  three  (S)  additional  judges  of  the  superior  court  of  the 
county  of  Los  Angeles,  state  of  California,  for  the  nuinner  of  their  ap- 
pointment, and  for  their  compensation, 

[Approved  February  15,  1005;  Stats.  1005,  p.  0.] 

This  act  increased  the  number  of  judges  in  Los  Angeles  County  from 
MIX  to  nine. 

In  1887  the  legislature  increased  the  number  of  judges  in  Los  Angeles 
Count/  from  two  to  four.     (Stats.  1887,  p.  1.) 
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An  Act  to  provide  an  additional  judge  of  the  mtperior  eowt  for  the  eomntf 

of  Mono. 

(Approved  April  16,  1880;  SUts.  1880,  p.  99.] 

This  act  was  repealed  March  9,  1883.     (Stats.  1883,  p.  62.) 

An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  county 

of  Kern, 

[ApproTod  February  17,  1903;  State.  1908,  p.  80.] 
This  act  increased  the  number  of  judges  from  one  to  two. 

An  Ad  to  provide  one  additional  judge  of  the  superior  court  of  the  county 

of  Sacramento, 

JApproved  March  12,  1695;  State.  1895,  p.  48.] 
This  act  increased  the  number  of  judges  from'  two  to  three. 

An  Act  to  provide  an  additional  judge  of  the  superior  court  of  the  county 

of  San  Bernardino, 

[Approved  March  6,  1887;  State.  1887,  p.  19.] 
This  act  increased  the  number  of  judges  from  one  to  two. 

An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the 
county  of  San  Diego,  state  of  CcUifomia,  and  for  the  appointment  of 
such  additional  judges, 

[Approved  February  8,  1889;  State.  1889,  p.  6.] 

This  act  increased  the  number  of  judges  from  one  to  three.  The  act 
of  March  6,  1895  (Stats.  1895,  p.  24),  reduced  the  number  of  judges  to 
two. 

An  Act  to  provide  one  (1)  additional  judge  of  the  superior  court  of  the 
county  of  San  Joaquin,  state  of  California;  for  the  manner  of  his  eleC' 
tion  and  for  his  compensation, 

[Approved  March  18,  1905;  State.  1905,  p.  100.] 

This  act  increased  the  number  of  judges  for  San  Joaquin  County  from 
two  to  three. 

An  Act  providing  for  an  additional  superior  judge  for  the  county  of  San 
Luis  Obispo,  and  providing  for  his  appointment  and  salary, 

[Approved  February  8,  1889;  State.  1889,  p.  8.] 

This  act  increased  the  number  of  judgns  from  one  to  two.  By  the  act 
of  1889,  Stats.  1889,  p.  333,  approved  March  19,  1889,  the  number  was 
reduced  to  one. 
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An  Ad  to  Utcretue  the  number  of  judges  of  the  superior  ^court  of  the 
county  of  Santa  Clara,  and  to  provide  for  the  appointment  of  an  addi- 
tiondl  judge. 

[Approred  February  16.  1897;  Stati.  1897,  p.  7.] 

This  act  increased  the  nuxiiber  of  judges  from  two  to  three. 


An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  county 
of  Shasta,  state  of  California,  and  for  the  appointment  of  sitch  additional 
judge. 

[Approved  March  20,  1905;  State.  1905,  p.  815.] 

This  act  increased  the  number  of  judges  from  one  to  two. 

An  Ad  providing  for  the  election  or  appointment  of  a  separate  judge  of 
the  superior  court  for  each  of  the  counties  of  Tuba  and  Sutter,  and 
fixing  and  providing  for  the  payment  of  the  salary  of  each  of  such 
judges, 

[ApproTed  March  2,  1897;  State.  1897,  p.  48.] 

The  provisions  of  this  act  are  sufficiently  indicated  by  its  title. 

A  Bill  to  increase  the  number  of  judges  of  the  superior  court  of  the  county 
of  T^Uare,  and  to  provide  for  the  appointment  of  an  additional  judge. 

[Approyed  March  10,  1891;  State.  1891,  p.  61.] 

This  act  increased  the  number  of  judges  from  one  to  two.  Afterwards, 
by  the  act  of  March  26,  1895,  the  number  was  reduced  to  one.  (Stats. 
1895,  p.  128.) 


INTERPRETERS. 

An  Ad  to  authorise  the  appointment  of  an  interpreter  of  the  Italian 
language  and  dialects,  in  criminal  proceedings,  in  cities  and  cities  and 
counties   of  one  hundred  thousand  inhabitants, 

[1.  Approved  March  12,  1885;  State.  1885,  p.  108.     2.  Amended  March  9,  1895; 

State.  1895,  p.  87.] 

1 1.  Appointment  of  interpreter. 

1 2.  Salary. 

I  8.     What  repealed  by  thie  act. 

Appointment  of  interpreter. 

tiection  1.  In  all  cities  and  cities  and  counties  of  over  one  hundred 
thousand  inhabitants;  where  an  interpreter  of  the  Italian  language  is 
necessary,  it  shall  be  the  duty  of  the  mayor  and  police  judge  of  such  city. 
or  city  and  county,  and  of  the  judge  of  the  superior  court  of  said  city 
and  county,  or  of  the  county  in  which  said  city  is  situated,  or  where  there 
ara  more  judges  than  one,  then  it  shall  be  the  duty  of  the  presiding  judge 
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and  the 
must  be 


of  said  raperiqr  eourt  and  the  presiding  judge  of  the  police  court  i 
ma7or,  to  appoint  an  interpreter  of  the  Italian  language,  who  n. —  __ 
able  to  interpret  the  Italian  language  and  dialects  into  the  English  lan- 
guage, to  be  employed  in  criminal  proceedings  when  necessary  in  said 
cities,  or  cities  and  counties.  [Amendment.  Approved  March  9,  1895; 
Stata.  1895,  p.  37.] 

Salary. 

Sec.  2.  The  said  interpreter  shall  receive  a  salary  of  fifteen  hundred 
dollars  per  annum,  which  shall  be  paid  out  of  the  general  fund  of  such 
city,  or  city  and  county. 

What  repealed  by  this  act^ 

Sec.  3.  This  act  shall  not  repeal  any  act  heretofore  made  and  now  in 
force  for  the  appointment  of  interpreters,  except  so  much  of  any  act 
which  may  conflict  with  this  act  in  the  appointment  of  Italian  inter- 
preters. 

See.  4.  This  aet  shall  take  effect  and  be  in  foree  from  and  after  its 
passage. 

Act  miMrsedsd  as  to  San  Frandieo.     Superseded,  m  to  San  Franeiaeo,  bj  thmp- 
ter  I  of  article  Y  of  the  charter  of  that  ciij. 


TUSTICB'S  CLERK. 

An  Act  relating  to  the  justices*  courts  tn  cities  ar^  ccuntiei  of  mors  than 
two  hundred  thousand  population,  and  providing  for  the  appointtnent  of 
a  justices*  clerk  and  his  assistants,  prescribing  their  duties  and  facing 
their  compensation, 

[ApproTod  March  25,  1908;  Stata.  1908,  p.  477.] 

I  1.  Appointment  of  Justicee*  clerk. 

I  2.  Oath  of  office  and  bond. 

§  8.  Appointment  of  aaaiitants. 

i  4.  Anthoritj  of  asaiitanta. 

1 5.  Salaries. 

I  6.  Office  hours. 

I  7.  Duty  of  iustices'  clerk. 

I  8.  To  issue  legal  process  in  all  kinds  of  acttona. 

i  9.  Conflicting  acts  repealed. 

Appointment  of  Justices'  clexk. 

Section  1.  The  supervisors  in  every  city  and  county  of  more  than  two 
hundred  thousand  population  shall  appoint  a  justices'  clerk  upon  the 
written  nomination  and  recommendation  of  the  justices  of  the  peace  of 
said  city  and  county  or  a  majority  of  them,  who  shall  hold  office  for  four 
years  and  until  his  successor  is  in  like  manner  appointed  and  qualified. 

Oath  of  office  and  bond. 

Sec.  2.     Said  justices'  clerk  shall  take  the  constitutional  oath  of  office 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the  faithful  die- 
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charge  of  the  duties  of  his  office,  and  in  the  same  manner  aa  is  or  may  be 
required  of  other  officers  of  such  city  and  county.  A  new  or  additional 
bond  may  be  required  by  the  supervisors  of  such  city  and  county,  when- 
ever they  may  deem  it  necessary. 

Appointment  of  ausistants. 

Sec.  3.  The  justices'  clerk  shall  have  authority  to  appoint  one  cashier, 
one  chief  deputy  clerk,  two  deputy  clerks  and  one  messenger,  for  whose 
acts  he  shall  be  responsible  on  his  official  bond.  The  said  appointees  to 
hold  office  during  the  pleasure  of  said  justices'  clerk. 

Authority  of  assistants. 

Sec.  4.  Said  chief  deputy  clerk  and  said  deputy  clerks  shall  have  au- 
thority to  administer  oaths,  and  take  and  certify  affidavits  in  any  action, 
suit  or  proceeding  in  the  justices'  courts  in  such  city  and  county  and 
generally  to  perform  all  acts  which  the  justices'  clerk  himself  might  per- 
fornu 

Salaries. 

Sec.  5.  Said  justices'  clerk  and  his  appointees  shall  receive  for  their 
official  services  the  following  salaries  and  no  other  or  further  compensa- 
tion, payable  out  of  the  treasury  of  such  city  and  county,  after  being  al- 
lowed and  audited  jas  other  similar  demands  are  required  by  law  to  be 
allowed  and  audited:  The  said  justices'  clerk  the  sum  of  three  thousand 
dollars  per  annum;  the  cashier  and  the  chief  deputy  clerk  each  the  sum 
of  eighteen  hundred  dollars  per  annum;  the  deputy  clerks  fifteen  hundred 
dollars  per  annum  each;  and  the  messenger  twelve  hundred  dollars  per 
annunu 

Office  hours. 

Sec.  6.  The  said  justices,  justices'  clerk  and  his  said  appointees  shall 
be  in  attendance  at  their  respective  offices  for  the  dispatch  of  official 
business,  daily,  except  Sundays  and  holidays,  from  the  hour  of  nine 
o'clock  a.  m.  until  five  o'clock  p.  m. 

Duty  of  justices'  clerk. 

Sec.  7.  In  all  actions,  suits,  and  proceedings  commenced  in  the  justices' 
court  in  such  city  and  county,  or  before  any  of  the  justices  of  the  peace 
thereof,  the  original  process  shall  be  returnable,  and  the  parties  sum- 
moned required  to  appear  before  one  of  the  justices  of  the  peace,  to  be 
designated  by  the  justices'  clerk,  upon  issuing  such  process. 

To  issue  legal  process  in  all  kinds  of  actions. 

Sec.  8.  All  legal  process  of  every  kind  in  actions,  suits  or  proceedings 
in  said  justices'  court  shall  be  issued  by  the  said  justices'  elerk. 

Conflicting  acts  repealed. 

Sec.  9.  All  other  acts  so  far  as  they  conflict  with  this  act  are  hereby 
repealed. 

See.  10.    This  act  shall  take  effect  immediately. 
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JUSTICES  OP  THE  PEACE. 

An  Act  fixing  jurisdiction  and  providing  compensation  for  Justice  of  ik^ 

peace  in  cities  and  towns, 

C Approved  Mmrch  9,  1888;  Stats.  1888,  p.  68.] 

§  1.     Powers  of  juBticei  of  tho  peace. 
S  2.     CompeDBation. 

Powers  of  Justices  of  fhe  peace. 

Section  1.  Justices  of  the  peace  of  any  townsMp  eomposed  in  whole  or 
in  part  of  an  incorporated  city  or  town,  and  justices  of  the  peace  in  any- 
city  or  town,  in  addition  to  the  jurisdiction  and  powers  now  conferred 
upon  them,  are  authorized  and  empowered  to  exercise  all  powers,  duties, 
and  jurisdiction,  civil  and  criminal,  of  police  judges,  judges  of  police 
courts,  recorders'  courts,  or  mayors'  courts  within  such  cities. 

Oompensation. 

Sec.  2.  The  compensation  of  the  justice  of  the  peace  of  any  city  or 
town,  who  is  paid  by  salary,  shall  be  by  warrants  for  equal  monthly  pay- 
ments, drawn  each  month  upon  the  salary  fund  of  such  city  or  town,  if 
there  be  one;  or,  if  no  salary  fund  be  provided,  then  upon  the  general 
fund  of  such  city  or  town,  such  warrants  to  be  audited  and  paid  as  are 
salaries  of  other  city  officials. 

Sec.  3.    This  act  shall  take  effect  immediately. 

Act  superseded:  Code  CIt.  Proe.,  1 108,  ante,  as  amended  In  1001  and  lOOS. 


An  Act  concerning  t7^  justices*  courts  of  the  city  and  county  of  San  Fran- 
cisco, and  the  service  of  summons  issued  therefrom, 

[Approred  April  8,  1876;  State.  1875-76,  p.  866.] 

Sammons. 

Section  1.  The  summons  issued  from  the  justices'  courts  may  be  served 
and  returned  as  provided  in  title  five,  part  second  of  the  Code  of  Civil 
Procedure. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its  passage. 
Act  superseded:  Code  Olv.  Proc,  |  849. 

An  Act  to  create  a  court  in  and  for  the  town  of  Berkeley,  state  of  Coli- 

fomia. 

[Approred  March  27,  1895;  State.  1895.  p.  305.) 
The  provisions  of  this  act  are  sufficiently  indicated  in  its  title. 

Declared  onconsUtutional:   Miner  t.  Justice's  Court,  121  Oal.  264. 
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LIBEL. 

An  Act  eoneeming  actions  for  libel  and  slander, 

[1.  ApproTed  March  23,  1872;  Stats.  1871-72,  p.  588.     2.  Amended  April  16,  1880; 

Stats.  1880,  p.  81.] 

I  1.  Undertaking. 

1 2.  Saretiea. 

i  8.  Exception  to  snretiea. 

S  4.  Justification. 

I  5.  Approval.     New  mortgaea. 

8  6.  Failure  to  flit  bond. 

1 7.  Costs. 

Undertaking. 

Section  1.  In  an  action  for  libel  or  slander  the  clerk  shall,  before  issu- 
ing the  summons  therein,  require  a  written  undertaking  on  the  part  of 
the  plaintiff  in  the  sum  of  five  hundred  (500)  dollars,  with  at  least  two 
competent  and  sufficient  sureties,  specifying. their  occupations  and  resi- 
dences, to  the  effect  that  if  the  action  be  dismissed  or  the  defendant  re- 
cover judgment,  that  they  will  pay  such  costs  and  charges  as  may  be 
awarded  against  the  plaintiff  by  judgment  or  in  the  progress  of  the  ac- 
tion, or  on  an  appeal,  not  exceeding  the  sum  specified  in  the  undertaking. 
An  action  brought  without  filing  the  undertaking  required  shall  be  dis- 
missed. 

Sureties. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  mentioned  in  the  first 
section  shall  annex  to  the  same  an  affidavit  that  he  is  a  resident  and 
householder  or  freeholder  within  the  county,  and  is  worth  double  the 
amount  specified  in  the  undertaking,  over  and  above  all  his  just  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 

Exception  to  sureties. 

Sec.  3.  Within  ten  days  after  the  service  of  the  summons,  the  d^f'spd- 
ants,  or  either  of  them,  may  give  to  the  plaintiff,  or  his  attorney,  notice 
that  they  or  he  except  to  the  sureties  and  require  their  justification  be- 
fore a  judge  of  the  court  at  a  specified  time  and  place,  the  time  to  be  not 
less  than  five  or  more  than  ten  days  thereafter,  except  by  consent  of  par- 
ties. The  qualifications  of  the  sureties  shall  be  as  required  in  their  affi- 
davits.    [Amendment.    Approved  April  16,  1880;  Stats.  1880,  p.  81.] 

Justification. 

Sec.  4.  For  the  purpose  of  justification  each  of  the  sureties  shall  at- 
tend before  the  judge  at  the  time  and  place  mentioned  in  the  notice,  and 
may  be  examined  on  oath  touching  his  sufficiency  in  such  manner  as  the 
judge  in  his  discretion  shall  think  proper.  The  examination  shall  be  re- 
duced to  writing  if  either  party  desires  it. 
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ApprovaL    New  mortgage. 

Sec.  5.  If  the  judge  find  the  undertaking  sufficient,  he  shall  annex  the 
examination  to  the  undertaking  and  indorse  his  approval  thereon.  If  the 
sureties  fail  to  appear,  or  the  judge  finds  the  sureties  or  either  of  them 
insufficient,  he  shall  order  a  new  undertaking  to  be  given.  The  judge 
may  also  at  any  time  order  a  new  or  additional  undertaking  upon  proof 
that  the  sureties  have  become  insufficient.  In  case  a  new  or  additional 
undertaking  is  ordered,  all  proceedings  in  the  ease  shall  be  stayed  until 
such  undertaking  is  executed  and  filed,  with  the  approval  of  the  judge. 

Failure  to  file  bond. 

Sec.  6.  If  the  undertaking  as  required  be  not  filed  in  five  days  after 
the  order  therefor,  the  judge  or  court  shall  order  the  action  to  be  dis- 
missed. 

GostSi 

See.  7.  In  case  plain tifiP  recovers  judgment,  he  shall  be  allowed  aa 
costs  one  hundred  (100)  dollars,  to  cover  counsel  fees,  in  addition  to  the 
other  costs.  In  case  the  action  is  dismissed,  or  the  defendant  recover 
judgment,  he  shall  be  allow^ed  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  therefor  shall  be  en- 
lered  accordingly. 

OonititattonaUty  and  oonBtraction:  Bm  Smith  v.  MeDermotI,  9S  OaL  421. 


MORTGAGES. 

An  Act  to  abolish  attorney's  fees,  and  other  charges,  in  foreclosure  tmits. 

[ApproTed  March  27,  1874;  Stats.  1878-74,  p.  707.] 

Attorney's  fee  on  foreclosure  to  be  fixed  by  court. 

Section  1.  In  all  cases  of  foreclosure  of  mortgage  the  attornejr't  fee 
shall  be  fixed  by  the  court  in  which  the  proceedings  of  foreclosure  are 
had,  any  stipulation  in  said  mortgage  to  the  contrary  notwithstanding. 

Conflicting  acts  repealed. 

Sec.  2.  All  acts  and  parts  of  acts,  so  far  as  they  conflict  with  the  pro- 
visions of  this  act,  are  hereby  repealed,  and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 


PROCESS. 

An  Act  concerning  the  execution  of  final  process  in  eerta^  cases. 

[Approved  March  16,  1874;  SUts.  1878-74,  p.  868.] 

Service  of  flinal  process  in  new  counties. 

Section  1.    In  all  cases  where  new  counties  have  been  or  may  here- 
after be  erected,  and  executions,  orders  of  sale  upon  foreclosures  of  mort- 
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gagea,  or  other  process  affecting  specific  real  estate,  have  been  or  may 
hereafter  be  adjudged  by  the  final  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction,  to  be  executed  by  the  sheriff  of  the  county  in  which 
such  real  estate  was  originally  situated,  such  process  may  be  executed 
by  the  sheriff  of  the  new  county  in  whicn  such  real  estate  is  found  to  be 
situated,  with  the  like  effect  as  if  he  were  the  sheriff  of  the  county  desig- 
nated in  the  judgment,  decree,  or  order  of  sale,  to  execute  the  same. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

An  Ad  to  declare  valid  writs,  process,  and  certificates-  issued  hy  the  supe- 
rior courts  of  this  state,  or  the  clerks  thereof,  before  such  courts  shall 
have  been  legcUly  provided  with  seals, 

[Approred  Maroh  81,  1880;  Stati.  1880,  p.  10.] 

Writs,  procefifl,  etc.,  declared  valid. 

Section  1.  No  writ,  process,  or  certificate  issued  by  any  superior  court, 
or  the  clerk  thereof,  before  such  court  shall  have  been  legally  provided 
with  a  seal,  shall  be  invalid,  if  in  other  respects  valid,  by  reason  of  the 
absence  of  a  lawful  seal;  but  every  such  writ^  process,  or  certificate, 
whether  under  the  seal  of  one  of  the  courts  abolished  on  the  first  day  of 
January,  eighteen  hundred  and  eighty,  or  under  the  private  seal  of  the 
clerk,  or  under  any  other  seal,  or  issued  without  a  seal,  shall  have  the 
same  validity  as  if  it  had  been  authenticated  by  a  legally  adopted  seal 
of  the  court  out  of  which  or  by  whose  clerk  it  was  issued. 

Sec.  2.    This  act  shall  take  effect  immediately. 


PUBLIC  ADMINISTRATOR. 

Coroner  to  act  m  public  administrator  when.  The  act  of  March  80,  1872  (Stats. 
1871-72,  p.  796),  proyided  that  if  a  public  administrator  of  an7  county  failed  to 
qualify  or  to  perform  his  duties,  the  coroner  Bhoul<l  be  ex  officio  public  adminis- 
trator, and  in  ease  of  failure  to  qualify  or  of  neglect  on  his  part,  the  auperrisors 
should  appoint  a  suitable  person  to  act:  See  ante,  |  1726,  note. 


RECORDS. 

An  Act  to  transfer  the  records,  papers,  and  business  of  the  courts  existing 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  seventy-nine,  in 
this  state,  to  the  courts  now  existing  therein, 

[Approred  February  4,  1880;  Stats.  1880,  p.  2.] 

I  1.     Supreme  court,  successor  of  court  of  same  name. 
I  2.     Superior  courts,  successor  of  what  courts. 
I  8.     Police  court  of  San  Francisco,  tranafer  of  cases  tOw 
Obde  Cir.  Ppoo. — 65 
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Suiireiiie  oourt,  sncceBsor  of  conxt  of  sune  name. 

Section  1.  The  supreme  eoart  shall,  for  all  purposes,  be  considered  the 
successor  of  the  court  of  the  same  name  which  was  abolished  on  the  first 
day  of  January,  eighteen  hundred  and  eighty,  and  to  have  succeeded  to 
all  ita  unfinished  business.  It  shall  have  jurisdiction  of,  and  shall  hear 
and  determine,  or  otherwise  dispose  of,  all  causes,  proceeding,  appeals, 
motions,  and  matters  pending  on  said  day  in  the  court  superseded  by  it; 
and  also,  of  all  appeals  taken  to  such  court,  before  or  after  said  day,  from 
judgments  or  orders  of  any  of  the  inferior  courts  abolished  by  the  consti- 
tution. From  and  after  the  first. day  of  January,  eighteen  hundred  and 
eighty,  the  supreme  court  shall  have  the  custody  of  all  records,  books, 
and  papers  of  the  former  supreme  court,  and  the  same  jurisdiction  over 
its  judgments,  orders,  and  proceedings  as  if  they  had  in  the  first  instance 
been  rendered,  made,  or  commenced  in  the  present  court.  All  laws  re- 
lating to  the  former  court  shall,  as  far  as  applicable,  be  considered  as 
applying  to  the  present  court.  All  rules  of  the  former  court  which  were 
in  force  on  the  first  day  of  January,  eighteen  hundred  and  eighty,  and 
not  inconsistent  with  the  constitution,  shall  continue  in  force  as  rules 
of  the  present  court  until  altered,  abolished,  or  superseded  by  the  order 
of  the  court. 

Superior  courta,  saccesaor  of  what  conrta 

Sec.  2.  The  superior  court  of  each  county  in  this  state  shall,  for  all 
purposes,  be  considered  the  successor  of  the  district,  county,  and  probate 
courts  thereof,  and,  in  the  city  and  county  of  San  Francisco,  of  the 
municipal  criminal  court  and  municipal  court  of  appeals,  and  shall  be 
deemed  to  have  succeeded  to  all  the  unfinished  business  of  said  court;}. 
The  superior  courts  shall  hear,  determine,  or  otherwise  dispose  of,  all 
causes  and  proceedings  which  were  pending  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  in  the  said  courts  superseded  by  them,  and 
every  motion  or  proceeding  then  pending  or  thereafter  made  or  taken  in 
such  causes  and  proceedings,  and  of  which  said  courts  would  have  had 
jurisdiction  had  tney  not  been  abolished;  and  also,  all  appeals  taken  or 
perfected,  before  or  after  said  day,  from  all  orders  or  judgments  of  jus- 
tices' and  police  courts  which  by  law  are  declared  to  be  appealable.  From 
and  after  the  first  day  of  January,  eighteen  hundred  and  eighty,  the  su- 
perior courts  shall  have  the  custody  of  all  the  records,  books,  and  papers 
of  the  said  courts  superseded  by  them,  and  shall  have  jurisdiction  thereof, 
and  of  the  judgments,  orders,  and  process  of  said  courts;  and  shall  en- 
force the  same  and  issue  process  thereon  in  like  manner,  and  with  the 
same  effect,  as  if  they  had  in  the  first  instance  been  filed,  commenced, 
rendered,  made,  or  issued  in  or  by  the  superior  court.  The  superior  court 
of  the  city  and  county  of  San  Francisco  shall  have  jurisdiction  of,  an«l 
shall  try  and  dispose  of,  all  indictments  for  misdemeanor  pending  in  the 
city  criminal  court  of  said  city  and  county,  on  the  first  day  of  January, 
eighteen  hundred  and  eighty;  and  such  indictments,  and  all  papers  and 
records  relating  thereto,  shall  be  transferred  to  the  said  superior  court 
and  become  records  thereof.  Any  application,  motion,  or  proceeding,  set 
by  the  district,  county,  or  probate  court  of  any  county,  or  by  the  judge 
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thereof,  to  be  beard  by  stteb  eourt  or  judge  after  tbe  first  day  of  January, 
eighteen  hundred  and  eighty,  may  be  heard  in  the  superior  court  of  such 
county,  upon  the  same  notice  that  was  required  to  authorize  the  hearing 
thereof  in  such  district,  county,  or  probate  court,  or  by  the  judge  thereof. 
Any  process  issued  out  of  any  district,  county,  or  probate  court  of  this 
state  before  the  first  day  of  jTanuary,  eighteen  hundred  and  eighty,  may 
be  served,  or  the  service  thereof  completed,  after  said  day,  in  the  same 
manner,  and  with  like  effect,  as  if  such  courts  had  not  been  abolished; 
provided,  that  such  process  snail  be  returned  to  the  superior  court  of  the 
county  in  which  it  was  issued,  and  any  appearance  or  answer  required  by 
such  process  shall  be  made  or  filed  in  such  court. 

Police  court  of  San  Francisco,  transfer  of  cases  ta 

Sec.  3.    All  prosecutions  which  were  transferred  or  certified  for  trial  to 
the  city  criminal  court  of  the  city  and  county  of  San  Francisco,  by  the 

Jolice  court  thereof,  and  were  pending  or  undetermined  on  the  first  day  of 
anuary,  eighteen  hundred  and  eighty,  shall  be  tried  and  disposed  of  in 
the  said  police  court;  and  all  the  papers,  pleadinss,  and  records  relating 
to  such  prosecutions  shall  be  transferred  to,  and  deposited  with,  said  po- 
lice court,  and  become  records  and  papers  thereof. 

Sec  4*    This  act  shall  take  effect  immediately. 
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An  Aet  to  anUhoriae  8¥/U$  against  the  state,  and  regulating  the  proeedMiire 

therein, 

[ApproT«d  February  28»  1898 ;  Stats.  1698,  p.  67.] 

I  1.  Bight  of  action. 

I  2.  Limitation  of  aetions. 

i  8.  Undertaking. 

f  4.  8erTice  of  ■ummona. 

1 5.  Judgment. 

I  6.  Duty  of  goTernor. 

I  7.  Duty  of  oontroller. 

Bight  of  action. 

Section  1.  All  persons  who  have,  or  shall  hereafter  have,  claims  on 
contract  or  for  negligence  against  the  state  not  allowed  by  the  state 
board  of  examiners,  are  hereby  authorized,  on  the  terms  and  conditions 
herein  contained,  to  bring  suit  thereon  against  the  state  in  any  of  the 
courts  of  this  state  of  competent  jurisdiction,  and  prosecute  the  same  to 
final  judgment.  The  rules  of  practice  in  civil  cases  shall  apply  to  such 
suits,  except  as  herein  otherwise  provided. 

Limitation  of  actions. 

Sec.  2.  No  such  suit  shall  be  maintained  on  any  claim  now  existing, 
unless  the  same  be  brouc^ht  within  two  years  after  this  act  takes  effect; 
nor  shall  any  such  suit  be  maintained  on  any  cause  of  action  hereafter 
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arising,  nnless  the  same  sball  be  eommenced  within  two  years  after  sneh 
cause  of  action  shall  have  accrued;  provided,  that  the  period  of  limita- 
tion provided  for  in  section  two  of  this  act  shall  not  apply  to  or  affect 
the  rights,  interest,  or  claims  of  any  minor  or  insane  person,  or  m  person 
imprisoned  on  a  criminal  charge,  or  in  execution  under  a  sentence  of  a 
criminal  court  for  a  period  of  not  less  than  for  life,  or  a  married  woman 
and  her  husband  be  a  necessary  party  with  her  in  commencing  such  ac- 
tion, or  an  incompetent  person;  but  such  action  may  be  commenced  with- 
in the  period  above  provided  for  after  such  disability  shall  cease. 

Undertaking. 

Sec.  3.  At  the  time  of  filing  the  complaint  in  any  such  suit,  the  plain- 
tiff shall  file  therewith  an  undertaking,  in  such  sum,  not  less  than  five 
hundred  dollars,  as  a  judge  of  the  court  shall  fix,  with  two  sufficient  sure- 
ties, to  be  approved  by  a  judge  of  the  court,  and  conditioned  that,  in 
case  the  plaintiff  fails  to  recover  judgment,  he  will  pay  all  costs  incurred 
by  the  state  in  such  suit,  including  a  reasonable  counsel  fee,  to  be  fixed 
by  the  court. 

Service  of  sonunons. 

Sec.  4.  Service  of  summons  in  such  suits  shall  be  made  on  the  gover- 
nor and  attorney-general.  It  shall  be  the  duty  of  the  attorney-general  to 
defend  all  such  suits;  and  upon  his  written  demand,  made  at  or  before 
the  time  of  answering,  the  place  of  trial  of  any  such  suit  must  be  changed 
to  the  county  of  Sacramento. 

Judgment. 

Sec.  5.  In  case  judgment  be  rendered  for  the  plaintiff  in  any  such 
suit,  it  shall  be  for  the  amount  actually  due  from  the  state  to  the  plain- 
tiff, with  legal  interest  thereon  from  the  time  the  obligation  accrued,  and 
without  costs. 

IHity  of  governor. 

Sec.  6.  It  shall  be  the  duty  of  the  governor  to  report  to  the  legisla- 
ture, at  each  session,  all  judgments  rendered  against  the  state  and  not 
theretofore  reported. 

Duty  of  controller. 

Sec.  7.  It  shall  be  the  duty  of  the  controller  to  draw  his  warrant  for 
the  payment  of  any  such  judgment,  without  any  presentation  to  or  ap- 
proval of  such  claim  by  the  state  board  of  examiners,  whenever  a  suffi- 
cient appropriation  for  such  payment  shall  have  been  made  by  the  legis- 
lature; and  all  claims  upon  such  judgments  are  hereby  expressly  ex- 
empted from  the  operation  of  section  six  hundred  and  seventy-two  of  the 
Political  Code. 

Sec.  8.    This  act  shall  take  effect  immediately. 
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An  Act  auiharitinff  ntiU  against  the  $tate  concerning  certain  real  property 

and  regulating  the  procedure  therein. 

(Approred  Mareh  20,  1909;  Stati.  1009,  p.  605.) 

1 1.     Suit  against  atata  to  quiat  titla  in  eartain  eaaaa. 
f  2.     Must  ba  oommencad  whan. 
I  8.     Summona,  serviea  on  whom. 

Snit  against  state  to  qniet  title  in  certain  eases. 

Section  1.  In  all  cases  where  the  state  of  California  has  sold  any  land 
or  lands  to  any  person  or  persons  and  the  deed  or  patent  from  the  state 
of  California  therefor  has  been  lost  or  destroyed  and  was  never  recorded 
in  the  office  of  any  county  recorder  in  the  state  of  California,  the  per- 
son or  persons  claiming  or  deraigning  title  to  any  of  such  lands  through 
any  such  lost  or  destroyed  deed  or  patent  is  and  are  hereby  authorized 
to  bring  suit  against  tne  state  of  California  in  any  court  of  competent 
jurisdiction  of  said  state  to  quiet  title  to  said  land  or  any  portion  thereof, 
and  to  prosecute  the  same  to  final  judgment.  The  rules  of  practice  in 
civil  cases  relating  to  suits  to  quiet  title  shall  apply  to  such  suits  as  may 
be  brought  under  this  authorization  except  as  otherwise  provided.  K 
judgment  be  given  against  the  state  in  any  such  suit,  no  costs  can  be  re- 
covered from  the  state  thereunder  and  before  any  judgment  can  be  given 
against  the  state  hereunder  it  must  be  made  to  appear  to  the  court  af- 
firmatively that  such  deed  or  patent  has  been  duly  issued  by  the  state. 

Must  be  commenced  when. 

Sec.  2.  An^  such  suits  to  quiet  title  shall  be  commeneed  within  one 
year  after  this  act  takes  effect. 

Summons,  service  on  whom. 

Sec.  3.  Service  of  summons  in  such  suits  shall  be  made  on  the  gover- 
nor, survey or-general  and  attorney-general.  It  shall  be  the  duty  of  the 
attorney-general  to  defend  all  such  suits. 

Sec.  4.    This  act  shall  take  effect  immediately. 

An  Act  to  authorise  Bohert  C,  Ball  to  sue  the  itate  of  California, 

[Approvad  March  24,  1891;  8Uta.  1891,  p.  194.] 
The  nature  of  the  act  sufficiently  appears  from  its  title. 

An  Act  to  enable  the  Coulterville  and  Tosemite  Turnpike  Company,  a  cor- 
poration, to  sue  the  state  of  Calif omia  for  the  loss  and  damage  suffered  and 
sustained  by  said  corporation,  by  the  construction  of  a  road  by  the  To- 
semite Turnpike  Boad  Company,  under  and  by  virtue  of  an  act  of  the 
legislature  of  the  state  of  California  entitled  **An  Act  granting  the  right 
of  way  to  the  Yosemite  Turnpike  Boad  Company  over  the  Yosemite 
Grant,*'  approved  February  17,  1874,  and  for  the  relief  of  said  Coulter- 
ville and  Yosemite  Turnpike  Company. 

[ApproTad  Mareh  31,  1891;  StaU.  1891,  p.  275.] 
The  nature  of  the  act  sufficiently  appears  from  its  title. 
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An  Aet  to  authoriee  suits  against  the  state  eoneeming  certain  real  property, 

and  regulating  the  procedure  therein, 

[Approved  March  8,  1901;  State.  1001,  p.  111.] 

This  act  allowed  the  claimanta  of  real  property  applied  for  bj  and  sold 
to  one  Estell  as  part  of  the  five-hnndred-thousand-acre  grant  to  ana  the 
state  to  quiet  title. 

An  Act  authorising  suits  against  the  state  on  elainu  or  demands  arising 
under  an  act  of  the  legislature  entitled  '*An  Act  fixing  a  bounty  on 
coyote  scalps,**  approved  March  31,  1891,  and  regulating  the  procedure 
therein, 

[ApproTed  March  28,  1901;  Btatt.  1901,  p.  646.] 

The  purpose  of  the  aet  sufficiently  appears  from  its  title. 

STATUTE  OP  LIMITATIONS. 

An  Act  respecting  the  limitation  of  actions^ 
[ApproTsd  March  11,  1878;  Stati.  1871-72,  p.  819.] 

Bankers'  certificates  of  deposit. 

Section  1.  Where  bankers'  certificates  of  deposit  have  heretofore  been 
given  to  any  party  since  deceased  and  not  found  until  after  administra- 
tion of  his  or  her  estate,  an  action  may  be  maintained  thereon  by  the 
heirs  or  legal  representatives  at  any  time  within  six  months  after  lueb 
finding. 

Sec.  2.    This  aet  shall  take  effect  from  and  after  its  passage. 
▲ct  iuparieded:  Code  Cir.  Proc,  %  848. 

An  Ad  siipplementary  to  an  act  entitled  An  Act  defining  the  time  for 
commencing  oivU  actions,  passed  April  twenty-second,  eighteen  hundred 
and  fifty, 

[ApproTcd  March  16,  1872;  StaU.  1871-72,  p.  dOl.] 

No  limitation  to  action  for  money  deposited  with  baaken. 

Section  1.  There  shall  be  no  limitation  upon  the  right  to  maintain  an 
action  for  the  recovery  of  money  or  other  property  deposited  with  any 
bank,  banker,  trust  company,  or  savings  and  loan  society. 

Conflicting  acts  repealed. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  herewith,  so  far  ai  the 
same  are  in  conflict,  are  hereby  repealed. 

Sec.  3.    This  aet  shall  take  effect  from  and  after  its  passage. 
Oodifled  and  inperMded:  Code  Oir.  Proc,  |  848. 

SUPREME  COURT  COMMISSION. 

OrMtton  uid  abolttloii  of:  B..  .nto,  tit.  "Ooorta." 
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ABANDOmCEinf. 

Action,  of,  nonsuit,  9  581. 

Contractor,  by,  mechanic's  lisa,  1 1200. 

ABATEMENT. 

Action  not  abated  by  death,  disability,  or  transfer  when,  |  885. 

Alienation  or  termination  of  title  pending  action,  effect  of,  SS  740,  747* 

Continuance  of  action  against  successor  or  representative,  fi  886. 

Nuisance,  of,  {  781. 

Pleas  in,  9  430. 

Successive  actions,  right  to  maintain,  f  1047. 

Termination  of  plaintiff's  title  pending  suit,  verdict  and  judgment  U  oata  of^  |  740. 

ABBBBVIATI0N8. 

Use  of,  in  judicial  proceedings,  i  186. 

ABSENCE.     See  Absentee. 

Evidence,  of,  motion  to  postpone  trial,  f  596w 

Executor,  from  state,  9  1354. 

Judge,  of,  proceedings  in  case  of,  9  180. 

Judge,  of,  settlement  of  bill  or  statement,  9  858. 

Justice  of  peace,  of,  reassignment  and  transfer  of  action,  9  90l» 

Order  in  absence  of  party  deemed  excepted  to,  9  647. 

Presiding  justice  of  peace,  substitute,  9  85. 

Publication  of  summons  in  case  of,  99  412,  418. 

State,  from,  running  of  statute,  9  851. 

Superior  judge,  of,  authority  of  court  commissioner,  9  259* 

Supferior  judge,  of,  holding  court  by  another,  9  150, 

Trial  in  absence  of  party,  9  504. 

Waiver  of  jury  by,  9  681. 

Witness,  of,  deposition  may  be  taken,  9  2020. 

Witness,  of,  postponement  of  trial  for,  9  506. 

ABSENTEE.     See  Absence. 

Agent  for,  in  distribution,  99  1601-1605. 
Estates  of  missing  persons.     See  Missing  Person!. 
Publication  of  summons,  99  412,  418. 

AB8TBACT  COMPANIES. 

Condemnation  of  property  of,  9  1288. 

ABSTBAOT  OF  JUDGMENT. 
In  justice's  court,  9  807. 
Justice's,  filing,  in  superior  eourt,  9  808. 

ABSTRACT  OF  TITLE. 

Admissibility  of,  where  reoorda  burnt,  9  1855ft. 

In  partition,  99  700,  800. 

In  partition,  cost  of,  allowed  when,  9  700. 
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AOOZDEMT. 

New  trial  on  ground  of,  |  667. 

▲OOOMPUOB. 

Tettimonj  of,  to  bo  Tiewod  with  ■uspiclon.  |  S061« 

A00OT7HT.     See  Aceouoting. 

Bill  of  partieuUri.     See  Bill  of  Partienlare. 

Copies  of,  right  to  take.     See  Ingpection  of  Wrltlngi. 

DeliTery  of  copy  to  adverse  party,  Sf  454,  886. 

Exhibiting  original  and  delivering  copy  to  adverse  party,  |  806. 

General  or  defective,  further  aeeoont,  |  454. 

How  proved,  S  1855. 

Inspection  of.     See  Inspeetion  of  Writings. 

Interlocutory  Judgment  ordering,  time  to  appeal,  |  089. 

Items  of,  need  not  be  pleaded,  S  454. 

Judge  may  leeeive,  at  chambers,  S  186. 

Limitation  of  action  on,  |  844. 

Missing  persons,  by  trustee  of  estate  of,  |  1822b. 

Persons  intrusted  with  decedent's  estate  may  be  cited  to,  |  1461. 

Pleading,  how  to  state  account  in,  8  454. 

Pleading  in  justice's  court,  |  886. 

Reference  of,  on  Judgment  by  default,  (  585. 

Reference  of,  powers  and  duties  of  referee,  8  689. 

Reference  of,  when  ordered,  i  689. 

Sale  of  decedent's  property,  of,  return  of,  |  1575* 

Secondary  evidence  of,  8  1855. 

Special  administrator's,  8  1417. 

Summary  of,  when  admissible,  8  1855. 

Surviving  partner,  accounting  by,  8  1585. 

Trustee's,  settling,  after  distribution,  8  1699. 

AOOOUNTINO.     See  Account. 

Executor,  of.     See  Executors  and  Administrators,  XIII. 
Rents  and  profits  after  execution,  for,  8  707* 

ACCUSATION.     See  Attorneys. 

Attorney,  accusation  against,  88  290-297. 

ACKNOWLEDGMENT. 

Acknowledged  instruments,  sdmissibility,  88  1948,  1951. 

Certificate  of,  as  evidence,  8  1948. 

Certificate  of  redemption,  acknowledgment  of,  8  708. 

Court  commissioner's  power  to  take,  8  259. 

Debt,  acknowledgment  so  as  to  remove  bar  of  statute,  8  860. 

Justice  of  peace  may  take,  8  179. 

Justice  of  supreme  court  may  take,  8  179. 

Police  Judge  may  take,  8  179. 

Satisfaction  of  judgment,  of,  8  875. 

Superior  Judge  may  take,  8  179. 

What  writings  may  be  acknowledged,  8  1948. 

Wills  cannot  be  acknowledged,  8  1948. 

ACTION. 

Abatement  not  worked  by  death,  disability,  or  transfer  when,  8  385. 
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ACTION.     (Continaed.) 

Alienfttion  of  realty  not  to  prejudieo,  |  747. 

Appoal,  action  deemed  pending  daring,  S  1049. 

Bj  whom  proMcated,  |  80. 

Ciril  and  criminal,  actione  are,  8  3^' 

Ciril,  arises  ont  of  obligations  or  injuries,  |  2S. 

OiTil,  definition  of,  |8  22,  80. 

Commenced  by  filing  complaint,  |  405. 

Oomplaint.     See  Ck>mplaint. 

Consolidation  of,  when  may  be  ordered,  |  1048. 

Criminal,  Penal  Code  prorides  for  prosecution  of,  |  81« 

Deposit  in  court.     See  Deposit  in  Court. 

Determine  adverse  claims,  to,  f  1050. 

Dismissal  of.     See  Dismissal. 

DiTision  of  antions,  into  ciTil  and  criminal,  f  24. 

Executor  or  administrator  may  sue  without  joining  beneficiaries,  |  869* 

Bxtension  of  time,  in  general,  8  1054. 

Form  of,  one  only,  |  807. 

Guardians,  power  respecting,  8  1769. 

Interpleader,  when  and  how  maintained,  8  880* 

Interrention,  how  and  when  effected,  8  887. 

Is  ciril  or  criminal,  8  24. 

Joined,  what  actions  may  be,  8  d27. 

Justices'  courts,  in.     See  Justices'  Court. 

Kinds  of.  8  24. 

Limitation  of,  88  812-862.     See  Limitation  of  Actiong. 

Lis  pendens,  8  409. 

Local,  what  are,  8  892. 

Merger  of  ciril  and  criminal,  8  82. 

Misjoinder  of,  demurrer  for,  88  480,  444. 

Nonsuit.     See  Nonsuit. 

Notice  of  pendency  of  action  affecting  real  property,  8  409* 

Paper  with  defectiye  title,  when  Talid,  8  1046. 

Particular  actions.     See  the  particular  title. 

Parties,  other,  when  court  may  order  in,  8  889. 

Parties  to.     See  Parties. 

Pending,  how  affected  by  code,  8  8. 

Pending,  when  deemed  to  be,  8  1049. 

Place  of,  88  802-400.     See  Place  of  TriaL 

Real  party  in  interest  to  prosecute,  8  867. 

Realty,  to  reeoTor  injuries  to,  8  892. 

Realty,  to  recorer,  where  brought,  8  892. 

Receiver  may  bring  and  defend,  8  568. 

Register  of,  must  be  kept  by  clerk,  8  1052. 

Register  of,  what  to  be  entered  in,  8  1052. 

Remedies,  defined,  8  20. 

Remedies  divided  into  actions  and  special  proceedings,  8  21. 

Ships,  against,  88  818-827.     See  Shipping. 

Special  proceeding  included  under,  in  statute  of  limitation,  8  868. 

State,  actions  against.     See  State. 

Stata,  acts  authorizing  actions  against.     See  Appendix,  tit.  "State.** 

Submitting  controversy  without  action,  88  1188-1140.     See  Agreed  Casa. 

Successive  actions,  right  to  maintain,  8  1047. 

Surety,  by,  8  1050. 
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ACTIOir.     (Oontlnaed.) 
SoTTiTal  of,  I  885. 

Surrival  of,  tUtuto  of  limlUtlon,  ||  858.  855. 
TitU  of,  S  426. 

Title  of,  paper  with  defectiTO,  when  Talid.  I  1040. 
Tranefer  of,  8|  897-400.     See  Place  of  Trial. 
Traniitory,  8  895. 

TruBtee  may  aae  without  joining  beneflciariea,  i  869* 
When  commenced,  8  850. 

ADJ0T7BNMBNT. 

Arbitrators  hare  power  to  adjoam,  1 1284. 

Amendment  in  justice*!  court,  adjournment  on,  |  859. 

Construed  as  recesses,  and  not  to  proTenl  court's  sitting,  |  74. 

Contempt  proceedings,  in,  S  1217a 

Gontinuanee.     See  Continnane*. 

Holidaya,  on,  1 185. 

In  election  contest,  |  1121. 

In  justice's  court,  88  873-877. 

Judge,  absence  of,  8  189. 

Trial  In  police  court,  8  981, 

While  jury  out,  8  617. 

While  jury  out,  sealed  Tcrdict,  8  017. 

ADMIKI8TBAT0B.     See  Executor  and  Administrator. 

ADBOBALTT.     See  Shipping. 

Judgment  of  court  of  admiralty  of  foreign  country,  concIusiveneM  of,  8  1914* 
Judicial  notice  of  seals  of  courts  of,  8  1875. 

ABSaSSION. 

As  to  fact  in  dispute,  inference  from,  8  1882. 

Attorney,  admission  to  practice,  88  275-280.     See  Attorney,  L 

By  failure  to  yerify  answer,  8  446. 

Compromise,  offer  of,  Is  not,  8  2078. 

Contract  set  out  In  answer,  when  deemed  admitted,  8  448. 

ETidence,  admission  of,  denial  of  continuance,  8  595. 

Service  of  summons,  of,  8  415. 

Written  instruments  in  complaint  deemed  admitted  when,  81  447-449. 

ADMONITION. 

Of  jury,  on  separation,  8  811. 

ADIJLTEBT. 

Confession  of,  divorce,  8  2079. 

Co-respondent,  copy  of  pleadings  to  be  served  on,  8  1019. 
Oo-respondent,  may  appear  and  be  heard,  8  1019. 
Co-respondent,  notice,  where  cannot  be  found,  how  given,  8  1019. 

ADVANCEMENT. 

To  heir,  8  1686-     &«•  Willa,  IV. 

ADVERSE  CLAIM. 

Personal  property,  to,  action  to  determine,  8  1050. 
Quieting  title,  88  788-751.     See  Quieting  Title. 
Real  property,  parties  defendant,  8  880. 
Real  property,  to,  action  to  determine,  8  738. 
Writ  of  possession,  right  to,  on  recovery,  8  880. 
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ADVERSE  POSSESSION. 

Descent  cait,  right  of  pouession  not  affected  by,  |  827. 

Disabilities,  action  after  coaaini;  of,  |  828. 

Disabilities  excluded  from  time  to  commence  actions,  t  828» 

Disabilities  not  to  exceed  twenty  years,  S  828. 

Disabilities  suspending  statute  enumerated,  |  828.  i 

Entry,  sufficiency  of,  as  a  claim,  S  820.  | 

Entry,  action  on,  when  to  be  brought,  {  820. 

Entry  under  claim  of  title  deemed  adrerie,  S  822. 

Improyements  as  a  set-off,  |  741. 

IncloBure  and  boundaries,  f  825. 

Infant,  against,  {828. 

Judgment,  under,  18  322,  828. 

Landlord  and  tenant,  presumption  at  to  tenant's  possession,  |  826« 

Landlord  and  tenant,  relation  of,  m  affecting,  {  826. 

Lunatic,  against,  S  828. 

Mesne  profits,  f  886. 

Mining  claim,  inclosure  of,  {  825. 

Occupation  deemed  under  legal  title,  unless  adTerse,  i  821. 

Occupation  under  judgment,  when  adverse,  81  322,  823. 

Occupation  under  written  instrument,  when  adTerse,  88  822,  828. 

Possession  presumed  in  holder  of  legal  title,  8  321. 

Possession  not  under  instrument,  extends  how  far,  8  324. 

Possession  of  part,  whether  possession  of  whole,  88  322,  828. 

Prisoner,  against,  8  328. 

Public  land,  effect  of  certificate  of  purchase  or  location,  8  1025. 

Redemption  of  mortgage,  88  346,  347. 

Seiain  within  flye  years  necessary,  88  318,  819. 

State,  against,  88  815,  317. 

Taxes,  payment  of,  necessary  to,  8  325. 

What  constitutes,  under  claim  of  title  not  written,  8  825. 

Written  instrument,  not  founded  on,  88  324,  325. 

Written  instrument  or  judgment,  under,  8§  822,  828. 

AFFIDAVIT.     See  subject  In  question. 
Affirmations.     See  Affirmation. 
Agreed  ease,  affidavit  on  submission  of,  8  1188. 
Ambassador  may  take,  8  2014. 
Amendment,  for  order  to  allow,  8  478. 
Appeal,  a  part  of  record  on,  8  661. 
Arreat,  for,  of  defendant,  8  481. 
Arreat,  for,  of  defendant  in  justice's  eourt,  8  862. 
Arrest,  on  motion  to  yacate  order  of,  or  to  reduce  bail,  8  508. 
Attachment,  for,  8  538. 
Attachment,  for  discharge  of,  8  557. 
Attachment,  for,  in  justice's  court,  8  866. 
Before  whom  may  be  taken,  8  2012. 
Before  whom  may  be  taken  in  another  state,  8  2018. 
Certificate  to  foreign,  8  2015. 

Change  of  judges,  for,  on  ground  of  bias,  etc.,  8  170. 
Changing  place  of  trial  in  justices'  courts,  for,   8  888. 
Claim  from  exemption  from  jury  duty,  of,  8  202. 
Contempt,  refusal  of  witness  to  subscribe  to,  8  1991. 
Continuance,  on  motion  for,  8  595. 
Copy  of,  M  eyidenea,  8  2011. 
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AFFIDAVIT.     (CoBtfnnsd.) 

Corporation,  affidmTit,  how  made,  |  1848. 
Coita,  of,  S  1088. 

Coart  eommisiioner,  may  take,  i  259. 
Decedent,  to  support  claims  against  estate  of,  |  1494. 
DefectiTe  title  to,  Talidity,  §  1046. 
Defendant,  for  trial  in  proper  county,  |  896. 
Defined,  fi  2008. 

Deputy  justice's  clerk,  authority  of,  to  take,  |  86. 
Election,  of  party  contesting,  |  1115. 
Evidence,  as,  |  2011. 

Exsmination  of  witness,  obtaining  by,  |  2009. 
.Facts  constituting  contempt,  of,  (1211. 
Filed  where,  S  2011. 

Foreign  country,  certificate  by  clerk  to,  f  2016. 
Foreign  country,  who  may  take,  in,  |8  2018,  2014. 
Guardian's  account  and  inventory  tn  be  sworn  to,  |  1778. 
Identity,  aflldaTits  admissible  to  prove,  S  1879. 
Imprisoned  witness,  for  order  to  examine,  |  1996. 
Injunction,  for  vacating  or  modifying,  |  682. 
Judicial  officers  may  take,  8  179. 
Juror  may  make,  of  misconduct  of  jury,  8  657. 
Justice  of  peace  may  take,  88  86,  179. 
Motion,  use  of,  on,  8  2009. 

New  trial,  motion  for,  on  affidavit,  procedure,  8  859. 
New  trial,  motion  for,  when  made  on,  6  658. 
Particular  proceedings,  affidavits  in.     See  particular  titla. 
Plaintiff's,  denying  execution  of  instrument,  8  448. 
Police  judge  may  take,  8  179. 

Postponement  of  trial,  for,  in  absence  of  witness,  8  695. 
Prejudice,  of,  §  170. 
Proyisional  remedy,  to  obtain,  8  2009. 

Publication,  affidavit  or  certified  copy  prima  facie  eridence,  8  2011« 
Publication  of  summons,   for,  8  412. 

Publication  of  summons,  for,  as  part  of  judgment-roll,  8  870. 
Publication,  to  prove,  8  2010. 
Publication,  where  filed,  8  2011. 
Purposes  for  which  may  be  used,  8  2009. 
Redemptioner  from  execution,  of,  8  705. 
Referee,  on  objections  to  appointment  of,  8  642. 
Refusal  of  witness  to  subscribe  to,  punishment,  8  1991. 
Relief  from  default  judgment  in  justice's  court,  for,  6  859« 
Replevin,  in,  88  510,  519,  520. 
Service  of  notice,  proof  of,  by,  8  2009. 
Service  of  paper,  proof  of,  by,  8  2009. 
Service  of  summons,  of,  88  415,  2009. 
Sister  state,  in,  who  may  take,  8  2012. 
State  a  party,  when,  8  446. 
Stay  of  proceedings,  to  obtain,  8  2009. 
Summons  to  joint  debtor  after  judgment,  for,  8  991. 
Superior  judge  may  take,  8  170. 
Supreme  court  justice  may  take,  8  179. 
Sureties,  of,  8  1057. 
Sureties,  of,  on  bond  to  stay  money  judgment,  8  942. 
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AFFIDAVIT.     (Continued.) 

Title,  want  of.  or  defeetire,  effect  of.  I  1046. 

Transfer  of  action  to  another  Justice  of  peace,  on  fronnd  of  Intereat,  etc.,  for,  8  00. 

Vacatinf  or  modifying  injunction,  for,  fi  532. 

Value  of,  in  claim  and  delivery,  does  not  bind  oflieer  when,  i  478. 

Verification  of  pleadings,  89  446,  2009. 

What  provable  by,  §9  2000,  2010. 

When  may  be  used,  9  2009. 

Who  may  take,  99  86, 179,  259,  2012. 

Who  may  take  in  another  state,  9  2018. 

Who  may  take  in  foreign  country,  9  2014* 

Will,  of  grounds  for  contest,  9  1814. 

Witness,  of,  on  his  arrest,  9  2069. 

AFFINITY.     Bee  Oonsangulnity. 

Appraisers,  whether  disqualified  by,  9  1444. 

Declarations  of  decedent  as  to  relationship,  admissibility,  9  1870. 

Judge  or  justice,  as  disqualifying,  9  170* 

Juror,  aa  disqualifying,  9  602. 

Meaning  of,  9  17. 

Receiver,  aa  disqualifying,  9  566* 

Referee,  as  disqualifying,  9  841. 

AFFIRMATION. 

Oourt  commissioner,  power  of,  to  take,  9  ^SO. 

Form  of,  9  2097. 

Includea  oath,  9  17. 

In  plaee  of  oath,  9  2097. 

Oaths.     See  Oaths. 

What  oflicera  may  administer,  9  2098. 

Witnesa  to  be  under  oath  or  afllrmation,  9  1846« 


Dismissal,  where  affirmativo  relief  asked,  9  581, 
When  granted,  9  866. 

AFFRAYS. 

Justice's  oourt  has  jurisdietion  OTor,  9  US* 

AOEHOY. 

Absentee  on  distribvtlon,  agent  for,  99  1691-1695. 

Acts  or  declarations  of  agent,  admissibility,  9  1870. 

Authority  of  agent  to  buy  or  sell  realty,  to  be  written,  1 1978, 

Declarations  of  agent,  9  1870. 

Default  Judgment,  examination  of  agent  of  plaintiff,  9  586. 

Joint  authority,  majority  may  act,  9  15. 

Referee,  relation  of,  disqualifies,  9  841. 

Relationship  of  principal  and  agent  disqualifies  Juror,  9  602, 

Replevin  from  agent,  9  512. 

Replevin,  aervioo  of  order  on  agent,  9  512. 

AQRBBD  0A8B. 

Affidavit  on  submission,  9  1188. 
Appeal  liea  from  Judgment  in,  9  1140. 
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AGBBED  CASE.     (Oontfoneil.) 

OoftU  prior  to  trial,  not  allowed,  {1189. 

How  anbinitted,  |  1138. 

In  what  cases  may  be  submitted,  9  1138. 

Judgment  enforceable  as  other  judgments  are.   f  1140. 

Judgment  entered,  as  in  other  casea,  I  1130. 

Judgment-roll  in,   8  1139. 

Nature  of  controversy,  S  1188. 

Parties  may  submit,  S  1138. 

Power  and  duty  of  court  on,  { 8  1188.  1139. 

Proceedings  on,  8  1138. 

Submission  of  cause  on  agreed  sUtement  authorized.  8  1188. 

What  must  appear,  8  1188. 

AOBEEMENTS.     Sea  Contracts. 

ALAMEDA  OOUKTT. 

Acts  providing  additional  superior  judges,  Appendix,  tit.  "Courts.' 
Number  of  superior  judges,  8  66 ;  Appendix,  tit.  "Couils." 

ALIAS. 

Execution  from  justice's  court.  8  908. 

Summons  from  Justice's  court.  98  846,  847. 

Summons,  time  for  issuance  of,  9  408. 

Summona  will  issue  when,  9  408. 

Writ  of  possession,  on  re-entry  after  dispossession,  8  1210, 

ALIEN. 

Admission  of  attorney  from  foreign  country,  8  279. 
Limitation  of  actions  affecting,  8  854. 

ALIENATION. 

Effect  of,  on  action,  88  740,  747. 

ALLEGATIONS.     See  Answer;  Complaint. 
Affirmative,  by  whom  must  be  proved,  8  1869» 
Burden  of  proof  of,  89  1869,  1981. 
Deniala  of,  how  made,  8  437. 
If  not  controverted,  deemed  admitted,  8  463« 
In  particular  actions.     See  particular  title. 
In  pleadings  against  joint  debtors,  8  998. 
Material,  evidence  confined  to,  8  1868. 
Material,  only  need  be  proved,  8  1867. 
Material,  what  are,  8  468. 
Negative,  when  must  be  proved,  8  1869. 
Bedundant,  sham,  and  irrelevant,  striking  out,  f  458. 
To  be  liberally  construed,  8  452. 
Variance,  89  469-471.     See  Varianee. 
When  deemed  admitted,  8  462. 
When  deemed  controverted,  8  462. 

ALLOWANCE. 

For  support  of  family  of  decedent,  88  1464.  1467. 

How  to  be  paid.  8  1467. 

To  family  out  of  estate  of  missing  person,  9  1822b. 
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AL1C0H0TT8B. 

Officer  or  •ttendant  ezemiyl  from  Jurj  duty,  {  200. 

ALTERATION  OF  WBITINO. 

Altered  instrument,  when  admissibla,  f  1982. 

How  alteration  may  be  accounted  for,  §  1982. 

Of  will.     See  Wills,  VI. 

Party  producing  altered  writing  mnii  account  for,  1 1082. 

AMBASSADOR. 

Affidavit,  may  Uke,  |  2014. 

AMBIOTTITT. 

Parol  eridenee  to  explain,  in  writing,  8  1850. 

AMENDMENT. 

Allowance  of,  power  of  court,  (  478. 
Answer  before,  effect  of,  {472. 
Answer  to,  time  for,  |S  432,  472. 
Attachment,  of  writ,  affidayit  or  undertaking,  S  558. 
Bill  of  exceptions,  to,  9  650. 
Complaint,  defendant  must  answer,  8  432. 
Complaint,  failure  to  answer,  default,  8  432. 
Complaint,  filing  and  serving  amendments,  S5  432,  472. 
Complaint  in  forcible  entry,  to  conform  to  proofs,  9  1178. 
Complaint,  of,  in  forcible  entry  and  detainer,  9  1178. 
Conclusions  of  law,  of,  9  663. 
Copy  of  amendments,  filing  and  serving,  9  ^82. 
Dufault  for  failure  to  answer,  9  432. 
Demurrer,  after,  of  course,  8  472. 
Demurrer,  before,  9  472. 
Demurrer  to,  9  472. 
Fictitious  name,  9  474. 
Filing  of,  9  472. 

Forcible  entry,  amendment  of  complaint  In,  9  1178. 
How  made,  9  472. 

Justice's  court,  adjournment  and  costs  on  amendment  In,  9  659* 
Justice's  court,  amendment  in,  9  859. 
Justice's  court,  in.     See  Justice's  Court,  Y. 
Mistake  in  any  respect,  correcting  by,  9  478. 
New  parties,  bringing  in  by,  9  889. 
Notice  of,  what  may  be  allowed  after,  9  478. 
Of  course,  without  costs,  9  472. 

Order  allowing  or  refusing  deemed  exceprted  to,  8  647. 
Party,  adding  or  striking  out  name  of,  8  478. 
Party,  correcting  mistake  in  name  of.  8  473. 
Pleading,  of,  time  for,  from  what  time  runs,  8  476. 
Pleading,  of,  when  there  is  a  variance.  88  469,  470. 
Pleadings,  of,  to  bring  in  necessary  parties,  8  389. 
Pleadings,  of,  on  demurrer  in  justice's  court,  8  858. 
Pleadings,  to,  in  general,   8  473. 
Process,  of,  power  of  court,  8  128. 
Beiving  of,  8  472. 

Statement,  amendments  to,  88  659,  661. 
Code  Civ.  Proc. — 56 
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JkMENDMElfT.     (Contlnaed.) 

Striking  oat  name  of  party,  fi  478. 

Supplemental  pleadinga,  {  464. 

Supplemental  pleadinga.     See  SupplementaL 

Terma  may  be  imposed,  §  478. 

Time  for,  power  to  extend,  f  1054. 

To  pleadings  or  proceedings  generally,  8  478. 

Variance,  in  ease  of,  St  469,  470. 

What  amendments  may  be  allowed,  |  478. 

What  may  be  allowed  after  notice,  i  478. 

ASnOABLE  ACTIONS. 

Submission  of  eontrorersy  on  agreed  statement,  H  1188-1140. 

AKOHOBAGB. 

Vessels  liable  for,  f  818. 

ANCIENT  FACTS. 

ETidenee  of  common  reputation,  ai  to,  |  1870. 

ANCIENT  WBITINOS. 

Comparison  of,  to  prove  handwriting,  how  made,  |  1944. 
Presumption  of  genuineness,  |  1968. 

ANIMALS. 

Liens  for  acts  done  to  prevent  cruelty  to,  proceedings  to  enforce,  and  dlapoalUon 

of  proceeds,  S  1208. 
When  and  to  what  extent  exempt  from  execution,  S  690. 

ANOTHER  ACTION  PENDING. 
Ground  for  demurrer,  I  430. 

ANSWER.     See  Pleadings. 
Abatement,  plea  in,  §  480. 

Absence  of,  what  relief  granted  plaintiff,  8  880. 
Account,  items  of,  8  454. 
Allegations.     See  Allegations. 
Allowing,  after  time  limited  by  code,  8  478. 
Allowing,  after  Judgment,  where  summons  not  serTed,  8  478. 
Allowing,  where  demurrer  overruled,   S  472. 
Amended  complaint,  failure  to,  default,  8  472* 
Amended  complaint,  to,  time  for,  8  472. 
Amended  pleading,  to,  8  472. 
Amendment  of,  8  472. 
Appearance,  answer  is,  8  1014. 
Complaint,  amended,  to,  8  482. 
Construction  of,  8  452. 
Contains  what,  8  487. 
Counterclaims,  89  487-440. 
Counterclaims,  may  contain  several,   8  441. 
Counterclaims.     See  Counterclaim. 
Cross-complaint,  8  442. 
Cross-complaint,  demurrer  to  answer  to,  8  422. 
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ANSWBX.     (Oontinnad.) 

Crosa-oompUlnt.     See  Oroei-eonplmint. 

OroBt-complaint,  to,  answer  or  demurrer  to,  ||  422,  442. 

Defftttlt  for  failure  of,  when  entered,  f  586.     See  Default. 

Defeetlye  heading  to,  §  1046. 

Defenie  not  railed  by,  waived,  |§  484,  489. 

Defentei,  may  contain  ai  many  as  defendant  has,  |  441. 

Defenses  must  be  stated  separately,  S  441. 

Defenses  to  refer  to  causes  of  action  they  answer,  |  441. 

Demand  for  inspwotion  of  instruments  and  refusal  of,  S  449. 

Demur  to  part  of  complaint  and  reply  to  part,  {  441. 

Demurrer  and,  at  same  time,  I  481. 

Demurrer,  matters  not  appearing  on  face  of  complaint,  f  488. 

Demurrer  not  waived  by  answer  at  same  time,  i  472. 

Demurrer  overruled,  allowing  answer,  |  472. 

Demurrer,  overruling,  time  to  answer  runs  from  notice,  I  476. 

Demurrer  to,  |i  422,  448,  444. 

Demurrer  to,  ground  of,  i  444. 

Demurrer  to,  overruling,  facts  of  answer  deemed  denied,  f  47a. 

Demurrer  to,  time  to  file,  |  448. 

Disclaimer,  |  789. 

Filed,  must  be,  |  465. 

General  denial  puts  in  issue,  what,  |  4ST« 

General  denial,  when  sufficient,  |  487. 

Generally,  §  487. 

Genuineness  of  instruments,  how  controverted,  |  448. 

Genuineness  of  instruments,  when  admitted,  §|  447,  448. 

Genuineness  of  instruments,  when  not  admitted,  S  ^49. 

Information  and  belief,  denial  on,  i  487. 

In  particular  actions.     See  particular  title. 

Irrelevant,  may  be  stricken  out,  |  458. 

Joint  debtor  brought  in  after  judgment,  of,  |  992. 

Justice's  court,  in,  |  852.     See  Justice's  Court,  Y. 

Lost,  how  supplied,  |  1045. 

Material  allegations  in  complaint,  not  controverted,  deemed  true,  |  462. 

Material  allegations,  what  are,  §  468. 

New  matter,  I  487. 

New  matter  in,  deemed  denied,  |  462. 

Objection  not  appearing  on  complaint,  may  be  taken  by,  |  489* 

Objections  to  complaint  waived  when,  fi  484. 

Plea  in  abatement,  |  480. 

Pleading,  as  a,  |  422. 

Police  court,  in,  oral  or  written,  |  981. 

Police  court,  when  may  be  made,  |  981. 

Redundant  matter,  striking  out,  |  458. 

Served,  must  be,  I  465. 

Shall  contain  what,   |  487. 

Sham,  may  be  stricken  out,  |  458. 

Signature  to,  |  446. 

Specific  denial,  when  necessary,  t  487. 

Striking  out  sham  and  irrelevant  answers,  |  468. 

Supplemental,  when  allowed,  {  464. 

Supplemental  pleadings.     See  SupplementaL 

Time  for,  I  407. 
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A1I8WBB.     (OontlnoeA.) 

Time  for,  •Uowing,  after  time  limited  bj  code,  f  478. 

Time  for,  extending,  ||  478.  1054. 

Time,  power  of  eonrt  to  extend,  |  1054. 

Unrerifled  complaint,  general  deqial,  I  437. 

Variance,  amendment,  allowing.  In  caae  of,  SI  469,  470. 

Verification  of,  |  446. 

Verified  complaint,  failure  to  Terlfy  anawer,  §  446. 

Verified  complaint,  apecific  denial  necessary,  I  487.  j 

WaiTcr  of  objections  not  taken  by,  |  484. 

Waiver  of  summons  by,  I  406. 

What  to  contain,  9  487. 

Written  instrument,  setting  out,  in,  f  f  448,  449. 

Written  instrument,  wben  complaint  sets  forth,  §9  447-449. 

APPEALS. 

I.  Parties  to;  code  provisions  govern, 
n.  Who  may  appeal,  and  in  what  cases  may  bo  takoa. 

m.  Within  what  time  to  be  taken. 
IV.  How  Uken;  noUce,  undertaking,  or  deposit. 
V.  Questions,  how  presented  for  review;  on  transcript  prepared  by  eloik; 
alternative  method;  record  on  appeaL 
VI.  Effect  of  appeal;  stay  of  proceedlnga. 
Vn.  Dismissal  of  appeaL 
vm.  Hearing  and  review. 
IX.  Judgment  on;  remedial  powers;  reversaL 
X.  Behearing  and  hearing  in  bank. 
ZI.  Costs  and  damages  on  appeaL 
Zn.  Remittitur. 
Zm.  Appeals  from  Inferior  conrta. 
ZIV.  Miscellaneous. 

I.  Parties  to;  eod«  provisions  govoni. 

Appellant,  definition  of,  I  988. 

Appellant,  who  is,  8  938. 

Judgment  reviewable  as  code  prescribes,  |  936. 

Order  reviewable  as  code  preBcribes,  |  986. 

Parties,  how  designated,  9  938. 

Respondent,  definition  of,  9  988. 

Respondent,  who  is,  9  938. 

n.  Who  may  appeal,  and  in  what  easea  may  b6  taksa. 

Accounts,  order  settling.  9  963. 

Agreed  case,  appeal  lies  from  judgment,  9  1140. 

Any  aggrieved  party  may  appeal.  9  938. 

Attachment,  orders  relating  to,  9  963.  ^ 

Attorney,  judgment  suspending,  is  reviewable,  9  287. 

Attorney  or  representative  may  appeal  on  death  of  party  entitled  to,  9  941b, 

Attorney's  fee,  order  allowing,  appealable,  9  1616. 

Award,  decision  upon  motion  to  modify,  appealable,  9  1289. 

Awardi  judgment  on,  before  motion  to  correct,  not  appealable,  9  1289. 

Cauaes  in  which  may  be  taken,  9  088. 
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APPEALS,    n.  Who  may  appeal,  and  la  wliat  easel  may  1m  takaa.     (Continued.) 

Contempt,  Judgmonta  and  orders  in,  are  flnal,  |  1222. 

Corporation,  judgment  distolying,  appeal  liea,  S  1288. 

Debt  or  claim  against  estate,  order  for  payment  oi,  fi  068. 

Distribution,  appeal  from  proceedings  in,  fi  1664. 

Distribution  of  estate,  order  relating  to,  |  968.  ^ 

Election  contest,  appeal  from,  |  1126. 

Eminent  domain,  appeal  in,  fi  1257. 

Executor's  or  administrator's  account,  order  settling,  |  068. 

Family  allowance,  order  relating  to,  fi  968. 

Guardian's  account,  order  settling,  fi  968. 

Heirship,  appeal  lies  from  judgment  in  proceedings  to  determine,  fi  1664. 

Homestead,  order  on  report  of  appraisers,  fi  968. 

Homestead,  order  relating  to,  fi  968. 

Injunctions,  orders  relating  to,  fi  968. 

Interlocutory  decree  in  partition,  fi  968. 

Interlocutory  decree  or  order  in  suit  to  redeem,  fi  968. 

Judgment  in  cause  submitted  without  action,  appeal  from,  fi  1140. 

Judgments  from  which  may  be  taken,  fi  963. 

Legacy  or  distributive  share,  order  for  payment  of,  fi  968. 

Letters  testamentary  or  of  guardianship,  orders  relating  to»  fi  968. 

May  be  taken  in  what  cases,  fi  968. 

Mechanic's  lien,  appeal  in  cases  invoWing,  fi  1199. 

New  trial,  appeal  from  orders  respecting,  fi  968. 

New  trial,  order  for,  made  by  court  without  application  of  parties,  fi  668. 

Orders  from  which  may  be  taken,  fi  963. 

Partition,  orders  in,  fi  968. 

Place  of  trial,  orders  relating  to  change  of,  fi  968. 

Probate,  orders  in,  fi  963. 

Receiver,  appeal  from  appointment  of,  fi  963. 

Sale  or  oonveyance  of  realty,  order  relating  to,  fi  968. 

Special  administrator,  none  from  appointment  of,  fi  1418. 

Special  orders  after  tibial  judgment,  fi  968. 

Superior  court,  judgments  on  appeal  to,  what  appealable,  fi  964. 

Trustee's  account  after  distribution,  appeal  from,  fi  1701* 

Wills,  orders  or  decrees  relating  to,  fi  963. 

Who  may  appeal,  fi  938. 

m.  Within  what  ttma  to  ba  taken. 

Attachment,  order  respecting,  fi  989. 

Attachment,  within  what  time  appeal  to  bo  taken  to  continue,  |  94t. 

Change  of  venue,  order  relating  to,  fi  989. 

Evidence,  time  for  appeal  to  review,  1 989. 

Final  judgment,  fi  989. 

Final  judgment,  orders  after,  fi  989. 

Heirship,  appeal  in  proceedings  to  determine,  fi  166^ 

In  various  cases,  fi  989. 

Injunctions,  order  respecting,  fi  989. 

Interlocutory  judgment,  fi  989. 

Judgment  on  appeal  from  inferior  court,  fi  939. 

New  trial,  order  relating  to,  time  for  appeal,  fi  989. 

Partition,  order  respecting  report  of  referee,  fi  939.  I 

Probate  proceedings,  orders  and  decrees  in,  fi  1715. 
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APPBAL8.    Zn.  Wltliiii  wiMl  tine  to  be  Ukth.     (Contiaved.) 
Receiver,  order  relating  to,  |  980. 
Speoiel  order  made  after  final  Jadgment,  I  089« 
Within  what  time  majr  be  Uken,  8  080. 

^         ZV.  How  taken;  oottoe,  nndextakiiig,  or  doposll* 

Depoait  in  lieu  of  undertaking,  8|  040,  041,  048,  040. 

Depoait,  waiver  of,  |  048. 

Heirahip,  how  taken  in  proceedinf  to  determine,  f  1664. 

How  taken,  generall/,  |  040. 

Notice  of,  8  040. 

Notice  of,  appellant  mnat  fnmisli  eopy,  ||  050-051* 

Notice  of,  filing  and  aerving,  i  040. 

Notice  of,  time  for,  cannot  be  extended,  i  1054. 

Truatee'a  aocoont  after  diatribntion,  appeal  from,  how  taken,  |  1701* 

Undertaking,  attachment,  on  appeal  from,  |  046. 

Undertaking,  eertiflcate  of  filing  of  or  waiver  of,  |  05S. 

Undertaking,  eonditiona  of,  f  041. 

Undertaking,  diapenaing  with  or  limiting,  when  appellant  ia  ezeentor,  tmatee,  ei«« 

I  046. 
Undertaking,  exception  may  be  made  to  anretiea,  |  048* 
Undertaking,  exception  to  aureties,  time  for,  |  048. 
Undertaking,  executor,  ofiicial  bond  aufltclentk  ft  065. 
Undertaking,  how  certified,  8  053. 
Undertaking,  in  caaea  not  specified,  8  040. 
Undertaking,  inaufficient,  dismissal,  8  054. 
Undertaking,  inaufficient,  new  bond,  8  054. 
Undertaking,  justification  of  aureties,  and  time  for,  8  048. 
Undertaking,  justification  of  aureties,  execution  on  failure  of,  8  084. 
Undertaking  may  be  in  one  instrument  or  several,  8  047. 
Undertaking  neceasary,  unless  waived,  8  040. 
Undertaking,  new  bond,  justification  of  auretiea  and  effect  of  failure  to  Juatlfy^ 

8  050. 
Undertaking,  new  bond,  on  loss  or  destruction  of,  8  054. 
Undertaking,  new  bond  on  aureties  becoming  insufficient,  8  950. 
Undertaking,  official  bond  of  guardian  sufficient,  8  065. 
Undertaking,  requisites  of,  8  041. 

Undertaking,  auretiea,  judgment,  where  payable  In  apecifled  kind  of  money,  8  949. 
Undertaking,  auretiea,  atipulation  for  judgment  against,  in  aeveral  amonnta,  8  94S« 
Undertaking,  sureties,  subrogation  of,  8  1059. 
Undertaking,  time  to  file,  extension  of,  8  1064, 
Undertaking,  time  of  filing,  8  040. 
Undertaking  to  stay  proceedings.     See  post,  VI, 
Undertaking,  waiver  of.  88  040,  048. 

Undertaking,  where  judgment  directs  payment  of  money,  8  942. 
Undertaking,  where  judgment  directs  delivery  of  documents  or  peraonalty,  8  948. 
Undertaking,  where  judgment  directa  appointment  of  receiver,  8  948. 
Undertaking,  where  judgment  directa  aale  of  personalty  on  forecloaure,  8  948. 
Undertaking,  where  judgment  directa  aale  or  delivery  of  realty,  8  945. 
Undertaking,  where  judgment    for    sale   of   mortgaged    premiaea   and   payment    of 

deficiency,  8  045. 
Undertaking,  where  order  directa  iaauance  of  aliaa  writ  of  poaaeaaion,  8  1810. 
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V.  QiMittons,  liow  presented  for  reTlew;   on  transcrli^t  prepared  by  dork; 

altamatlTe  method;  record  on  appeaL 

AffidaTit,  part  of  record  on,  |  661. 

AltematiTe  method,  effect  of,  |  941  e. 

AltematiTO  method,  notice,  how  entitled,  f  941b. 

AltematiTe  method,  notice  to  identify  judgment,  order  or  decree,  I  941b. 

AltematiTe  method,  notice,  what  to  state,  9  941b. 

AltematiTe  method,  notice,  within  what  time  to  file,  |  941b. 

AltematiTe  method,  proTided  for,  fi  941a. 

AltematiTe  method,  taken  bj  filing  notice,  §  941b. 

Bill  of  exceptions,  appellant  must  furnish,  when,  9  950. 

Bill  of  exceptions  used  on  motion  for  new  trial  may  be  used  on,  9  050. 

Bill  of  exceptions.     See  Exceptions. 

Oertificate  of  clerk  as  to  correctness  of  transcript,  9  958. 

Certification  of  undertakings  and  copies,  9  958. 

Copies,  how  oertified,  9  953. 

Corporation,  judgment-roll  on  appeal  from  judgment  disBoWing,  9  1288. 

Findings  of  referee,  how  rcTiewed,  9  fi^S. 

Heirship,  statement  on  appeal  in  suits  to  determine,  9  1664. 

Judgment-roll,  what  constitutes,  9  670. 

Judgment-roll.     See  Judgment-roll. 

Papers,  dismissal  for  failure  to  furnish,  9  954. 

Papers  to  be  used  on  appeal  from  judgment,  9  950. 

Papers  to  be  used  on  appeal  from  judgment  rendered  on  appeal.  9  951. 

Papers  to  be  used  on  appeal  from  orders,   except  orders  granting  or  refusing  new 

trials,  9  951. 
Papers  to  be  used  on  appeal  from  order  granting  or  refusing  new  trial,  9  952. 
Record  on,  what  eonstitutes,  on  appeal  from  order  on  motion  for  new  trial,  9  661. 
Statement  settled  after  motion  for  new  trial  may  be  used  on,  9  950. 
Statement  on.     See  Statement. 

Transcript  by  clerk  and  reporter,  appeal  on,  in  lieu  of  bill  of  exceptions,  9  958b. 
Transcript  by  elerk  and  reporter,  briefs  to  print  portions  of  the  record  referred  to, 

9  953c. 
Transcripd  by  clerk  and  reporter,  clerk  to  transmit  to  higher  court,  9  953e. 
Transcript  by  clerk  and  reporter,  duty  of  reporter,  9  958  a. 

Transcript  by  clerk  and  reporter,  examination,  approTal  and  certification,  9  958e. 
Transcript  by  clerk  and  reporter,  filing  of,  9  953c. 
Transcript  by  clerk  and  reporter,  need  not  be  printed,  9  958o. 
Transcript  by  clerk  and  reporter,  notice  by  clerk  that  it  has  been  prepared  and  filed, 

9  953a. 
Transcript  by  clerk  and  reporter,  notice  by,  elerk  that  it  will  be  presented  to  judge, 

9  958a. 
Transcript  by  clerk  and  reporter,  notice  itself  transfers  cause  to  higher  court,  9  941b. 
Transcript  by  clerk  and  reporter,  notice  need  not  be  serTcd,  9  941b. 
Transcript  by  clerk  and  reporter,  notice  of  filing  and  settlement,  9  958a. 
Transcript  by  clerk  and  reporter,  notice  to  prepare,  time  to  file,  9  953a. 
Transcript  by  clerk  and  reporter,  part  of  judgment-roll,  9  953a. 
Transcript  by  clerk  and  reporter,  presentment  to  judge,  9  958a. 
Transcript  by  clerk  and  reporter,  respondent  may  incorporate  what  papers,  9  953a. 
Transcript  by  clerk  and  reporter,  stipulations  to  omit  matters.  9  953a. 
Transcript  by  elerk  and  reporter,  undertaking  to  pay  oost  of,  9  953bt 
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APFEAL8.  V.  Qneittom,  how  preMnt«d  for  ntIow;  on  transcript  preparod  by  clofk; 
alternative  method;  lecord  on  appeaL     (Continued.) 
Transcript  by  clerk  and  reporter,  what  may  eon  tain,  fi  053a. 
Traneeript  by  clerk  and  reporter,  what  peperi  may  be  incorporated,  |  958m. 

XL  Effect  of  appeal;  itay  of  proooodlngi. 

Action  is  deemed  pending  during,  |  1049. 

Alternatiye  method  of  appeal,  effect  of,  S  941e. 

Attachment,  undertaking  to  continue,  |  946. 

Authority  of  lower  court  where  order  directs  sale  of  pisrisbable  property,  f  949. 

Effect  of  appeal,  and  the  giving  of  security,  S  946. 

Effect  of  appeal  f^m  judgment  that  one  was  intruding  into  office  or  franchise, 

§949. 
Effect  of  appeal  from  order  on  motion  for  change  of  venue,  i  949. 
Effect  of  appeal  from  order  that  corporation  permit  inspection  of  books,  f  949. 
Effect  of,  on  attachment,  |  946. 
Effect  of,  on  power  of  court  below,  |  946. 
Eminent  domain,  effect  of,  {  1257. 
Execution,  property  levied  on,  released  by,  fi  946. 
Forcible  entry,  appeal,  effect  of,  as  stay,  fi  1176. 

Judgment  for  delivery  of  documents  or  personalty,  stay  of,  what  necessary,  |  948. 
Lien  of  judgment  ceases  on  appeal,  fi  671. 
Releases  property  from  levy   unless  undertaking  filed,  fi  946. 
Stay,  appeal  is  not,  in  condemnation  proceedings  when,  fi  1257* 
Stay  of  judgment  on,  how  affects  lien  of  judgment,  fi  671. 
Stay,  perfection  of  appeal  is  not,  in  what  cases,  fi  949. 
Stay,  perfection  of  appeal  operates  as,  when,  fi  949. 
Stay,  what  necessary  where  judgment  directs  execution  of  conveyance  or  other  ln> 

strument,  fi  944. 
Stays  proceedings  below,  fi  946. 

Undertaking  necesnary  to  stay  order  granting  alias  writ  of  possession,  |  1210. 
Undertaking  to  stay  deficiency  judgment,  fi  945. 
Undertaking  to  stay  judgment  appointing  receiver,  fi  943. 

Undertaking  to  stay  judgment  directing  foreclosure  of  chattel  mortgage,  fi  948. 
Undertaking  to   stay  judgment  for  delivery  of  documents  or  personal  property, 

fi  943. 
Undertaking  to  stay  judgment  for  payment  of  money,  fi  942. 
Undertaking  to  stay  judgment  for  sale  or  delivery  of  realty,  fi  945. 
Undertaking  to  stay  judgment  of  foreclosure  and  for  payment  of  deficiency,  |  945. 
Undertaking  to  stay  money  judgment,  affidavits  of  sureties,  fi  942. 
Undertaking  to  stay  money  judgment,  liability  of  sureties,  fi  942. 
Undertaking  to  stay  money  judgment,  requisites,  fi  942. 
Undertaking  to  stay  on  appeal  from  alias  writ  of  possession  iaiued  after  re-entry. 

fi  1210. 

vn.  Dismissal  of  appeaL 

Effect  of,  as  an  affirmance  of  judgment  or  order,  fi  955. 

For  failure  to  furnish  requisite  papers,  fi  954. 

Insufficient  undertaking,  fi  954. 

Insufficient  undertaking,  new  undertaking,  fi  954. 

Lost  or  destroyed  bond,  new  bond,  fi  954. 

New  undertaking,  justification  of  sureties  and  effect  of  failure  to  Justify,*  fi  954. 

Sureties  becoming  insufficient,  fi  954. 

When  will  be  dismissed,  and  when  not,  fi  954. 
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▼zn.  Hearing  tad  rtTlew. 

AppeaUble  erdar  or  dediion  not  reviewable  on  appeal  from  Judgment,  )  956. 
Brief  on  appeal  on  tranaeript  bj  elerk  and  reporter  to  print  parte  oi  record  re- 
ferred to,  §  05Se. 
Contested-election  easei,  preference  given  to,  I  57. 
Error  not  presumed  prejadicial,  |  475. 
Errors  not  affecting  substantial  rights  disregarded,  I  475. 
Orders  reviewable  on  appeal  from  Judgment,  |  956. 
Probate  proceedings,  preference  given,  %  57. 

Questions  reviewable  where  alternative  method  of  taking  appeal  adopted,  |  941o. 
Review  of  finding  as  to  claims  of  mariners,  I  826. 
Review,  what  subject  to,  I  956. 
What  may  be  reviewed  on  appeal  from  Judgment,  I  956. 

IX  Judgment  on;  remedial  powers;  reyersali 

Gertifleate  from  supreme  court  to  be  attached  to  judgment-roll,  |  958. 

Oertifying  judgment  to  court  below,  |  958. 

Court  may  take  what  action,  I  956. 

Decision  to  be  in  writing,  fi  53. 

Error  disregarded  unless  substantial  rights  affected,  |  475. 

Judgment  on  appeal,  certificate  of,  attachment  or  entry  of,  §  958. 

Judgment,  when  becomes  final,  9  4. 

Judgment.     See  Supreme  Court. 

Minute  of  Judgment  to  be  entered  on  docket  in  court  below,  i  958. 

Modifying  Judgment  on,  I  957. 

New  trial,  passing  on  question  of  law  involved,  f  58. 

Order,  Judgment  on,  proceedings  below  on  receipt  of  certificate,  |  958. 

Powers  of  supreme  court,  99  53,  957. 

Remedial  powers  of  appellate  court,  99  63,  957. 

Remedy  of  appellant  on  reversal  where  property  sold  on  execution,  9  057. 

Reversal  of  Judgment,  restitution  of  rights,  9  957. 

Reversal,  new  action,  within  what  time  may  be  brought,  9  856. 

Reversal  not  decreed,  except  for  substantial  errors,  9  475. 

Reversal  of  Judgment,  righta  of  execution  purchaser  on,  9  708. 

Reversal  of  order  appointing  guardian,  validity  of  acts,  9  966. 

Reversal  of  order  appointing  executor,  validity  of  acts,  9  966. 

Reversal,  restitution  where  property  sold  under  execution,  9  957. 

Trustee's  account,  decree  settling,  conclusive  on  affirmance,  9  1701. 

X.  Rehearing  and  hearing  In  bank. 

Ordering  ease  to  be  heard  in  bank,  9  d4. 
Rehearing,  9  4d. 

XL  Costs  and  damages  on  appeaL 

Costs  of,  discretionary  with  court  in  what  eases,  9  1027. 
Costs  on,  how  claimed  and  recovered,  9  1084. 
Costs  on  probate  appeals,  discretion  as  to.  9  1720. 
Costs  on  review,  other  than  by  appeal,  9  1032. 
Damages,  when  appeal  for  delay,  99  957,  980. 
Memorandum  of,  filing  and  aerving,  9  1084. 

xn.  Bemittttnr. 
Certificate  from  supreme  court  attaching  to  Judgment-roll,  9  958. 
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APPEALS.     Xn.  Bamlttttiir.     (Oontlnned.) 
Certlfyinf  jndgment  to  court  below,  |  958. 

Jadgment  to  be  remitted  to  court  from  which  appeal  talren;  |  5t. 
Minute  of  judgment  to  be  entered  on  doclcet  in  court  below,  fi  958. 
Order,  judfj^ment  on,  proceedings  of  clerk  oa  receiving  certificate  from   rapreoM 

court,  I  958. 
Proceeding*  on,  generally,  |  958. 
Remittiturs  in  transferred  cases,  i  §6. 

XTTT.  Appeals  from  inferior  eonxti. 

Bond,  Justification  of  sureties  on,  il  92,  978a. 

Bond,  time  to  file,  |  978a. 

Code,  proTisions  of,  applicable,  |  980. 

Oode  proyisions  not  applying  to  appeals,  |  959* 

Oosts,  i  980. 

Damages,  where  taken  for  delay,  I  980. 

Deposit  in  lieu  of  undertaking,  |  978. 

Dismissal,  i  980. 

Docket  of  justice  of  peace  must  contain  receipt  of  notice  of,  |  911. 

Docket  of  justice  of  peace  to  contain  receipt  of  bond  on  appeal,  |  911« 

Fine  for  not  transmitting  papers,  fi  977. 

Hearing,  what  may  be  used  on,  S  976. 

How  taken,  ($92,  974. 

Judgment,  effect  and  enforcement  of,  I  980. 

Judgments  of  superior  court  on,  what  appealable,  f  984. 

Notice,  filed  with  justice's  clerk,  |  92. 

Notice  of,  filing  and  serving,  §  974. 

Notice,  what  to  state,  |  974. 

Objections  made  in  justice's  or  police  court,  |  977. 

Papers  to  be  filed  with  justice's  clerk,  |  92. 

Powers  of  superior  court,  S  980. 

Proceedings  therein  on,  9  980. 

Provisions  of  code  applicable,  $  980. 

Provisions  of  code  not  applicable,  8  959. 

Questions  both  of  law  and  fact,  action  to  be  tried  anew,  f  976. 

Questions  both  of  law  and  fact,  no  statement  necessary,  |  970. 

Questions  of  fact,  action  tried  anew,  I  976. 

Questions  of  fact,  no  statement  necessary,  fi  976. 

Questions  of  law,  hearing,  what  may  be  referred  to  on,  fi  975. 

Questions  of  law,  original  statement  stands  where  no  amendment  proposed,  |  975w 

Questions  of  law,  statement,  contents  of,  fi  975. 

Questions  of  law,  statement,  amendments  to,  |  975. 

Questions  of  law,  statement,  settlement  of,  Sfi  92,  975. 

Questions  of  law,  statement,  time  to  file,  9  975. 

Relinquishment  of  property  levied  on  where  undertaking  filed,  |  979* 

Statement  and  amendments,  settlement  of,  99  92,  976. 

Stay  of  proceedings,  officers'  fees,  9  979. 

Stay  of  proceedings  on  filing  undertaking,  9  979. 

Supreme  court,  appeal  to,  from  justice's  court,  9  964. 

Sureties,  exception  to,  snd  justification  of,  91  92,  978a. 

Time  for  appeal,  99  989,  974. 

Transfer  of  papers,  what  papers  to  be  transmitted,  9  977* 

Transmission  of  papers,  9  977. 
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APPSAZtS.     Zm.  Appeals  from  Inferior  oonrtt.     (Oontlnued.) 
Trftntmiselon  of  papers,  compelling  the,  §  977. 
Trying  eauae  anew,  fi  980. 
Undertaking,  reqnieitea  of,  §  978. 
Undertaking,  notice  of  filing  to  be  given,  |  978a. 
Undertaking,  suretiea  on,  adTorse  parties  may  except  to,  i  978a» 
Undertaking,  sureties,  time  to  except  to,  9  978a. 
Undertaking,  sureties^  justification  of,  f  978a. 
Undertaking,  sureties,  effect  of  failure  to  justify,  |  978a. 
Undertaking,  when  to  be  filed,  |  978a. 
Who  may  take,  I  974. 

Xnr.  MJaeellaiiaow. 

Death  pending,  extension  of  time  to  sue,  %  855. 
Forcible  entry,  proyisions  relating  to  appeals  relate  to,  1 1178. 
Jurisdiction  of  supreme  court,  fi  51,  52,  58,  968.     See.  Supreme  Court. 
Probata  orders  and  decrees,  proTisions  relating  to  appeals  apply,  1 1711. 
Probate  proceedings,  appeals  in.     Bee  Wills,  XIII. 

APPBARAHOB. 
Answer  is,  |  lOli. 
Attorney,  appearance  by,  I  1014. 
Attorney,  on  accusation  for  remoTal,  |9  298,  298. 
Bail  for,  on  arrest  for  contampt,  1 1218. 
Cures  defectiTo  serrice,  |  582. 
Defendant,  of,  equiyalent  to  personal  iervice,  f  410. 
Demurrer  is,  8  1014.  ' 

Effect  of,  where  summons  not  issued  or  senred,  S  581a. 
Eminent  domain,  who  may  appear,  1 1246. 
Escheat,  appearance  in,  8§  1269,  1271. 

Forcible  entry  and  detainer,  appearance  before  day  fixed,  8  1170. 
Guardian,  by,  8  1722. 
Heirship,  In  suit  to  detarmine,  8  1664. 

Joint  contract,  appearance  where  one  defendant  appears  or  is  served,  8  400, 
Justice's  court,  place  of  trial  where  defendant  Toluntarily  appears,  8  888. 
Justice's  court,  trial  in,  when  party  faila  to  appear,  8  884. 
Justice's  court,  waiver  of  summons  by,  8  841. 
Notice  of,  8  1014. 

Notice  need  not  be  given  defendant  not  appearing  unless  imprisoned,  8  1014. 
Notice  of  taking  depositions,  waiver  of,  by  default  and  failure  to  appear,  8  2004. 
Notice  to  be  given  to  party  or  his  attorney  aftar,  8  1014. 
Notice  waived  by,  8  1806. 

Proceedings  to  compel,  in  supplementary  proceedings,  8  716. 
Summons,  time  for,  to  be  inserted  in,  8  407. 
Time  for,  8  407. 
Trial  of  actions  on,  8  581a. 

Vessels,  actions  against,  who  may  appear  and  defend,  8  B21« 
Waiver  of  findings  by  failure  to  appear,  8  084. 
Waiver  of  jury  trial  by  failure  to  make,  88  081t  888. 
Waiver  of  summons  by,  88  400,  416,  681. 
What  constitutes,  8  1014. 

APPELLAVT. 
Who  U,  8  9SA. 
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APPLZ0ATI0N8. 

Repeated,  for  tame  order,  forbidden,  §S  182,  18t. 

i^POBTIONMEirr. 

Preferred  eUima  of  employee!,  apportionment  where  the  entire  elaims  eumot 
paid,  I  1208. 

APPRAISEMENT.     See  Eatatei  of  Decedents,  m. 
Appointment  of  appraisers  at  chambers,  8  166. 
Homestead,  of,  appeal  from  report,  it  989,  968. 
Ward's  estate,  of,  |  1778. 

ARBITRATIOK. 

Adjournment,  |  1284. 

Appeal  from,  8  1289. 

Arbitrators,  all  must  meet,  bnt  majority  may  act,  88  1058,  1285* 

Arbitrators,  excess  of  power  by,  8  1287. 

Arbitrators,  fraud  or  misconduct  of,  6  1287. 

Arbitrators,  majority  may  determine  question,  8  1285. 

Arbitrators,  matters  not  submitted,  considering,  8  1288. 

Arbitrators  must  be  sworn,  8  1286. 

Arbitrators,  one  or  more  may  be  appointed,  8  1282. 

Arbitrators,  powers  of,  88  1284,  1285. 

Arbitrators,  refusal  to  consider  matters  submitted,  8  1287. 

Arbitrators,  refusal  to  hear  evidence,  or  improper  conduct  of,  8  1287. 

Award,  compelling  arbitrators  to  make,  8  1283. 

Award,  deliTcry  of,  8  1286. 

Award,  enforcement  of,  8  1288. 

Award,  filing  and  entry  of,  8  1286. 

Award  has  effect  of  Judgment,  when,  8  1286. 

Award,  Judgment  on,  before  motion  to  correct,  not  appealable,  8  1289. 

Award,  majority  may  agree  upon,  88  1053,  1285. 

Award,  modified  or  corrected,  may  be,  on  motion,  8  1288. 

Award,  modifying  and  correcting,  order  on  motion  for,  appealable,  8  1289. 

Award,  modifying  or  correcting,  grounds  for,  8  1288. 

Award,  power  to  make,  8  1284. 

Award,  presumption  that  all  matters  submitted  passed  on,  8  1968. 

Award,  signing  of,  8  1286. 

Award  to  be  in  writing,  8  1286. 

Award  upon  matters  not  submitted,  8  1288. 

Award,  Tacation  of,  grounds  for,  8  1287. 

Boundaries,  questions  of,  may  be  submitted  to,  8  1881« 

Controversies,  what  may  be  submitted  to,  8  1281. 

Damages  on  revocation,  8  1290. 

Number  of  arbitrators,  8  1282. 

Partition,  question  of,  may  be  submitted  to,  8  1281. 

Presumption  that  all  matters  within  issues  were  paased  upon,  8  1968. 

Subjects  of,  8  1281. 

Submission,  in  what  court  to  be  filed,  8  1288. 

Submission  to,  entry  of,  as  order  of  court,  8  1288. 

Submission  to,  filing  with  clerk  and  entry  of,  8  1288. 

Submission  to,  must  be  in  writing,  8  1282. 

Submission  to,  revocation  of,  8  1288. 
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ABBITBATIOV.     (Oontlnaed.) 

Sabmisslon  to,  revocation  of,  what  may  be  recoTered  In  eaae  oi«  i  1200. 
.Title  to  real  property  may  not  be  submitted  to,  1 1281. 
What  may  be  submitted  to,  %  1281. 
Who  may  submit  to,  |  1281. 

ABCBITECT8. 

Have  a  lien,  |  1188. 

Owner,  are  agents  of,  |  11 8t. 

ABGUBAENT. 

Case  may  be  brought  before  court  for,  when,  |  665. 

Entry  of  order  reserving  ease  for  argument  on  special  verdiet,  I  628» 

Mandamus,  in,  ||  1090,  1003,  1004. 

Order  of  counsels',  i  607. 

Reserving  caae  for,  §{  664,  666. 

ABMg. 

Exemption  of  amn,  nniforma,  and  aeeontermenta,  |  690. 

▲BREST  AND  BAIL. 
I.  Arrtit. 

L  Amil. 

Administrator,  to  compel  attendance,  |  1440. 

Affidavit  and  order  of  arrest  to  be  delivered  to  sheriff,  and  eopy  to  defendant,  f  484. 

Affidavit  for,  98  481,  862. 

Appearance,  time  for,  where  order  of  arrest  on  summons,  S  846. 

Arrested  party,  api/Iication  by,  for  postponement  of  trial  in  justice's  court,  B  876. 

Code  prescribes  only  mode  of,  S  478. 

Concealment,  removal  or  disposal  of  personalty,  as  gnnmd  of,  §  479. 

Contempt,  arrest  in.     Bee  Contempt. 

Defendant,  when  subject  to,  f  479. 

Discharge  of  persons  imprisoned  on  dvil  proeess,  SB  1148-1154.     See  Prisoner. 

Embezxlement,  for,  {  479. 

Embezzlement  from  estate  or  concealment  of  papers,  on  refuaal  to  obey  citation, 

i  1460. 
Entry  of  judgment  in  justice's  court  when  defendant  subject  to,  |  898. 
Escape,  liability  of  sheriff,  |  601. 
Execution,  arrest  on,  f  682. 

Executor,  for  failure  to  return  account  of  aale,  S  1576. 
Executor,   to  compel  accounting,   89  1627,  1628,  1680. 
Executor,  to  compel  inventory  of  after-discovered  property,  |  1451. 
Filing  order  of  arrest,  return  and  copy  of  undertaking,  |  492. 
Fine  or  penalty  in  action  for,  9  479. 
Forcible  entry  and  detainer,  in,  |  1168. 
Fraud,  for,  9  479. 
Grounds  for,  9  479. 
How  made,  9  485. 

Joinder  of  action  for,  with  action  for  injury  to  charactar  or  person,  |  427. 
Judgment  debtor,  of.  99  682,  684. 
Juror,  to  eompel  attendance,  9  288. 
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ABBE8T  Am)  BAIL.     L  Arroft     (Continued.) 

Jaatiee'a  court,  in,  |i  861-865.     Bee  Juttice'i  Oovrt,  YTIT. 

Malieioue,  Joinder  of  action  with  action  for  injnrj  to  ebaraetar  or  perton,  I  427. 

Mandamua,  diaobedienca  of,  |  1097. 

Manner  of,  prescribed  bj  ooda,  I  478. 

Motion  to  Tacate,  I  508. 

Motion  to  Tacate,  affidaTit,  |  608. 

Motion  to  Tacate,  when  granted,  |  504. 

Notice  mnit  be  given  defendant  not  appearing,  who  la  under,  1 1014. 

Order  for,  when  to  bo  given  defendant,  i  484. 

Order  of,  by  whom  made,  |  480. 

Order  of,  filing,  I  492. 

Order  of,  form  of,  |  488. 

Order  of,  undertaking  of  plaintiff,  |  483* 

Order  of,  when  made,  |  488. 

Order,  to  be  given  to  aheriif,  I  484. 

Privilege  of  witneai  from,  |  2067. 

Probate,  arrest  for  refusal  to  obey  citation  in,  1 1460. 

Public  adminiitrator,  arrest  of,  t  1784. 

Quo  warranto,  in,  |  804. 

Rescue  of  defendant,  liability  of  sheriff,  i  601. 

Sheriff,  return,  etc.,  |  492. 

Supplementary  proceedings,  arrest  of  debtor  when  ordered,  I  718w 

Support  of  prisoner,  plaintiff  must  furnish,  9  1154« 

Surviving  partner,  to  compel  accounting,  |  1585. 

Undertaking  for,  If  482,  862. 

Usurpation  of  office,  arrest  of  usuipor,  |  804. 

Vacating  arrest,  fl  508,  504. 

When  defendant  about  to  leave  state,  |  470. 

When  defendant  about  to  remove  or  dispoae  of  property,  f  470« 

When  property  concealed  or  disposed  of,  i  479. 

Will,  of  person  not  producing,  i  1802. 

Witness,  affidavit  by,  officer  may  discharge  on,  I  2069. 

Witness,  affidavit  for  discharge,  8  2069. 

Witness,  arrest  for  refusal  to  testify,  1 1994. 

Witness,  arrest  of,  a  contempt,  I  2068. 

Witness,  arrest  of,  when  void,  I  2068. 

Witness,  court  or  Judge  may  discharge,  |  2070. 

Witness,  double  damagea  for  causing,  |  2068. 

Witness,  for  disobeying  subpcena,  |  1998. 

Witness,  liability  of  officer  arresting,  |  2069. 

Witness,  liability  of  officer  detaining,  after  affidavit  for  discharge,  f  2069. 

Witness,  liability  of  person  making,  |  2068. 

Witness,  of,  in  election  contest,  |  1120. 

Witness,  when  entitled  to  release  from,  |  2070. 

Witness,  when  exonerated  from  arrest,  |  2067. 

Witnesses,  who  may  discharge  from,  I  2070. 

Witnessea.     Sea  Witnesses. 

n.  B9iL 

Acceptance  of,  undertaking  by  sheriff,  (  492* 
Allowance  of,  exonerates  sheriff,  |  496. 
Allowance  of,  manner  of,  i  496. 
Conditions  of,  f  487. 
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ABBEST  AND  BAIL.     n.  Ball.     (Continued.) 
Cont«mptp  hj  person  arrested  for,  19  1218,  1215. 
Oontempt,  damages  where  bail  bond  prosecuted,  §  1220. 
Contempt,  form  and  condition  of  bond,  i  1215. 
Contempt,  return  of  undertaking  in,  9  1216. 
Defendant  discharged  on  giving,  9  ^86. 
DeliTerj  of  undertaking  to  sheriff,  9  ^^2. 
Deposit,  eertifloate  of.  9  9  497,  498. 
Deposit,  defendant  discharged  on  giving,  99  486,  497* 
Deposit,  how  applied  or  disposed  of,  9  500. 
Deposit  instead  of  bail,  9  497. 

Deposit,  payment  into  court  by  sheriff,  liability  for  default,  9  498. 
Deposit,  substituting  bail  for,  9  499. 
Depoait  when  bail  reduced,  9  497. 

Exonerated  by  death  or  imprisonment  of  defendant,  9  491. 
Exonerated  by  surrender  of  defendant  when,  and  when  not,  99  488,  489« 
Exoneration  by  legal  discharge  of  defendant  from  obligation,  9  491. 
Failure  to  object  to,  9  492. 
FiUng  of  undertaking,  99  482,  492. 
How  giTen,   9  487. 
How  proceeded  against,  9  490. 
Judgment  against  sheriff,  proceedings  on,  I  603. 
Justification,  9  494. 
Justification,  manner  of,  99  494,  495. 
Justification,  notice,  9  498. 
Motion  to  reduce,  9  508. 
Motion  to  reduce,  affldayit,  9  508. 
Motion  to  reduce,  when  granted,  9  504. 
New  undertaking  when  other  bail  given,  9  493. 
Qualifications  of,  9  494. 
Refusal  by  plaintiff  to  accept  bail,  9  492. 

Refusal,  failure  to  serve  notice  of,  operates  as  acceptance,  9  492. 
Sheriff  when  liable  as,  and  his  discharge,  9  501* 
Substituting  for  deposit,  9  499. 
Sureties,  liability  of,  9  487. 
Surrender  of  defendant  by  bail,  99  488,  489. 
Surrender  by  defendant  himself,  9  488.  * 

Surrender  of  defendant,  time  for,  and  how  accomplished,  99  488,  489« 
Time  to  serve,  notice  of  rejection  of,  9  492. 
Undertaking  of  bail,  provisions  and  conditions  of,  9  487. 
Undertaking,  original,  sheriff  to  retain,  until  filed,  9  493. 

ASSAXTLT. 

Jurisdiction  of  Justice's  court,  9  115* 
Limitation  of  action  for,  9  840. 

A8BEMBLT. 

To  preaent  impeachments,  9  37« 

ASSESSMENT. 

Claim  and  delivery,  aflldavit  as  to.  In,  9  510. 
Costs  of  course  in  action  involving,  99  1022,  1024, 
Limitation  of  action  for  stock  sold  for,  9  841. 
Limitation  of  action  to  contest,  9  349. 
Value  of  property  taken  for  public  use,  9  1248. 
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A8SZONMENT. 

Bill  or  note,  effect  on  defenses,  {  868. 
Chose,  of,  not  to  prejudice  defense,  SI  868,  88S* 
Corporation  maj  act  as  assignee,  f  1348. 
Counterclaim  not  barred  by,  when,  §  440. 
Cross-demand  not  barred  by,  |  440. 
Not  to  prejudice  right  of  set-oif,  |  868. 
Redemptioner  to  produce  copy  of,  |  705. 
Transfer  of  Interest  does  not  abate  action,  |  885. 
Transfer  of  interest  In  action,  proceedings  on,  I  885* 

ASSIGNMENT  FOB  0BEDIT0B8. 

Preferred  claims.     See  Preferred  Claims. 
Salaries  and  wages  M  preferred  claims,  %  1204. 

ASSISTANCE. 

Bond  on  appeal  from  order  directlnf  alias  writ,  |  1210. 

Execution,  generally,  S  682. 

Re-entry  after  eviction,  effect  of,  f  1210. 

Re-entry  after  eviction,  proceedings  on,  i  1210. 

Re-entry,  alias  writ  of  possession,  appeal  from  order,  stay,  |  1210. 

Writ  of  possession,  right  to,  in  suit  to  determine  adverse  claim,  S  880u 

Writ  of,  to  put  plaintiff  in  eminent  domain  in  possecsion,  %  1254, 

ASSOCIATES.     See  Association. 

Judgment  against,  binds  joint  property  of  associstes,  f  888, 
Judgment  binds  individual  property  of  parties  served,  I  888. 
Judgment  in  action  against,  effect  of,  {  888. 
Hay  be  sued  under  common  name,  9  888. 
Summons,  how  served  in  suit  against,  |  888. 

ASSOCIATION.     See  Associates. 

Change  of  name,  how  effected,  |  1276. 
Savings  and  loan,  dissolution  of,  f  1234. 

ASYLX7M8. 

Officer  or  attendant  exempt  from  Jury  duty,  |  200. 


ATTACHMENTS. 

I.  Issuance,  fonn,  and  eontentt. 
n.  Undertaking  on. 
m.  What  may  bo  attached. 
IV.  Levy;  property,  how  attaehod;  Ilea  oL 

V.  Oarnlshment. 
VI.  Claim  of  property;  preferred  claims. 
VH.  Release;  discharge;  judgment  for  defendant. 
Vm.  Sale  of  property;  disposition  of  property  or  prooaedi;  Incrti 
cieney;  collection  of  debts  and  credits. 
IX  Inventory  and  return  by  sheriil. 
X  Bilscellaneons  proYlaions. 

X.  Issuance,  form,  and  conttati^ 

Affidavit,  amendment  of,  |  558. 
Affidavit  for,  what  to  contain,  8  588. 
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ATTACHMENTS.    L  Zsfnanoa,  fonn,  uid  coutenti.     (Contiiiiied.1 
Direetad  to  Bheriff,  (  540. 
Form  of,  S  640. 

SoTeral  writs  may  issue  to  different  sheriffs,  I  640. 
Time  to  issue,  9  587. 

When  and  in  what  cases  may  issue,  f  587. 
Writ,  amendment  of,  |  558. 
Writ  to  state  what,  {  540. 

n.  Undertaking  on. 
Amendment  of,  I  658. 
Amount  of,  8  539. 

DeliTered  to  defendant  on  Judgment  In  hia  faror,  |  6Si. 
Exception  to  sureties,  |  689. 
Generally,  |  589. 
Justification  of  sureties,  §  689. 
Requisites,  I  589. 
Vacating,  for  failure  of  sureties  to  justify,  |  589. 

m.  What  may  be  attached. 
Building  material,  when  not  subject  to,  {  1196. 
Corporation,  shares  of  stock  may  be  attached,  |  641. 
Debts  may  be  attached,  (  541. 
Vessels,  attachment  of.  See  Shipping. 
What  property  subject  to,  8  541. 

TV.  LsTj;  property,  how  attached;  lien  oC; 

Attorney  to  give  written  instructions  what  to  attach,  8  548. 

Credits,  how  attached,  8  542. 

Custody,  personal  property  must  be  taken  in,  when,  6  542. 

Debts,  how  attached,  8  642. 

Growing  crops,  8  642. 

Lien,  attachment  is,  on  realty,  8  642a. 

Lien  ceases  when  judgment  stayed  on  appeal,  8  671. 

Lien,  duration  of,  8  542a. 

Lien,  extension  of,  8  642a. 

Lien,  proceedings  on  attachment  barred  after  three  years,  |  542a. 

Personal  property,  how  attached,  8  642. 

Personal  property  not  susceptible  of  manual  deliyery,  how  attached,  8  642. 

Personal  property  susceptible  of  manual  deliTery,  how  attached,  8  642. 

Real  property,  how  attached,  8  642. 

Recorder  to  index  attachment  of  realty,  8  642. 

Shares  of  stock,  how  attached,  8  542. 

Writ  to  be  executed  without  delay,  8  642. 

.  V.  Oarnlshment 

Credits  or  personalty  in  possession  of  third  person,  attachment  of,  8  648. 

Debts  and  credits,  how  attached,  8  642. 

Examination  of  defendant,  delivery  of  property  to  sheriff  after,  8  645. 

Examination  of  defendant  on  oath,  8  645. 

Garnishee,  citation  to  appear,  8  645. 

Garnishee,  examination  of,  on  oath,  8  646. 

Garnishee,  liability  of,  8  644. 

Garnishee  not  delivering  up  property,  liability  of,  8  644. 

Garnishee,  serrice  on,  88  642,  648. 
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▲TTACHMEHT8.  V.  Oanlslimeiit.  (Continued.) 
Memorandam  of  eredits,  varniBhet  to  fiye,  8  546. 
Memorandum,  party  refusing  to  pay  coata,  |  544I. 

VI.  Claim  of  property;  preferred  dalmi. 

Third  peraon,  property  claimed  by,  how  tried,  §  549. 
Wagea,  claim  for,  preferred,  %  1200. 

▼n.  Beleaie;  dlscharfe;  Jadgment  for  dafenduil. 

Delirery  of  undertaking,  property,  or  money  to  defendant,  when  Judgment  In  hi«r 

favor,  f  658. 
Diacharge,  at  what  time  may  be  moTcd  for,  f  558. 
Discharge,  becauae  improperly  or  irregularly  issued,  |  558. 
Discharge,  collection  by  sheriff,  receipt  of  sheriff  a  discharge,  |  547. 
Discharge,  defendant  may  spply  for,  wholly  or-  in  part,  f  554. 
Discharge,  grounds  for,  IS  556,  558. 

Discharge,  motion  becauae  of  irregularity,  amendment,  effect  on  motion,  |  658. 
Discharge,  motion  for,  aiBdarit,  counter-affidayit,  and  OTidence,  i  657. 
Discharge,  motion  for,  notice  of,  f  654. 
Discharge,  motion  for,  when  may  be  made,  IS  554,  656. 
Discharge  on  judgment  for  defendant,  S  558. 
Discharge,  recording  and  indexing  certified  copy  of  order,  S  559. 
Judgment  for  defendant,  what  to  be  deliTered  to  him,  where  no  appeal  perfected, 

S558. 
Beleaae  of,  delivery  of  property  and  proceeds  to  defendant,  S  554. 
Release  of,  on  giving  undertaking,  SS  537,  654. 
Release  of,  on  real  property,  manner  of,  S  560. 
Release  of,  on  real  property,  recording,  SI  559,  660. 

Release  of,  on  realty,  recording  and  indexing  certified  copy  of  order,  S  659« 
Release  of,  proceedings  for,  S  554. 
Releaae  of,  proceedings  for,  before  whom  taken,  S  554. 
Release  of  property  on  judgment  for  defendant,  S  558. 
Release  of,  undertaking  for,  terms  and  conditions  of,  SS  564,  555. 
Release  of,  undertaking  for,  justification  of  sureties,  SS  554,  656. 
Release  of,  undertaking  of  defendant,  amount  of,  SS  540,  555. 
Release  of,  upon  what  terma  granted,  S  555. 
Release  of,  when  granted,  SS  554,  556. 

Undertaking  by  defendant,  when  suit  may  be  brought  on,  S  552. 
Undertaking  of  defendant,  amount  of,  S  540. 

VZn.  Sale  of  property;  diapoaltioii  of  property  or  proceodi;  laerMM  or  defi- 
ciency; coUectloii  of  debtf  and  ereditt. 

Accounts  collected,  receipt  of  sheriff  for,  S  547. 

Accounts  may  be  collected  without  suit,  S  547. 

Balance  due,  execution  for,  SS  550,  551. 

Balance  due,  how  collected,  SS  551,  552. 

Credits  attached,  collection  by  aheriff,  S  547. 

Debta  attached,  collection  by  sheriff,  S  547. 

Delivery  of  property  or  proceeds  to  defendant  when  Judgment  iatiaftod,  |i  550. 

551. 
Judgment,  sheriff  to  satisfy,  out  of  proceeds,  S  550. 
Judgment,  sheriff  to  satisfy,  out  of  what  property,  S  560. 
Perishable  property,  how  sold,  S  547. 
Perishable  property,  proceeds  of,  (  550. 
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ATTACHMENTS.    Vin.  8»lo  of  pnportjr;  diipoiltloii  of  pioporty  or  proeoods;  la- 
creaso  or  dofldency;  collection  of  dobti  and  eredita.     (Oontinned.) 
Sale  of  property,  manner  of,  8  648. 
Sale  of  property  may  be  aa  under  ezeention,  |  648. 
Sale  of  property,  notice,  81  648,  660. 
Sale  of  property  under  execution,  8  650. 
Sale  of  property  where  intereata  of  partiea  require,  8  «48. 

EC  XnTontory  and  retom  by  abeilff. 
luTentory,  full,  aheriif  to  make,  8  846. 
Inventory,  how  made,  8  646. 
Memorandum  of  property,  88  646,  646. 
Return  of  writ,  manner  of,  8  660. 
Return  of  writ,  time  for,  8  668. 
Return,  what  to  aUte,  8  646. 

X  MlaoeUanaona  provlgioiia. 

Administrator,  attachment  against,  to  compel  attendance,  8  1440. 

Appeal  doeg  not  stay  unless  undertaking  iiled,  8  046. 

Appeal  from  order  respeetinf,  time  for,  8  080. 

Appeal  lies  from  order  respecting,  8  068. 

Judgment  for  plaintiff,  how  satisfied,  8  660. 

Juatice's  court,  attachment  in,  88  866-860.     See  Justtce'i  Oonrl. 

Recorder,  how  to  index  attachmenta,  8  642. 

ATTOBMET. 

I.  AdmlsaioB;  Ueenso;  wlio  majr  act  ai;  diaqnailfieattoiL 

n.  Oompenaatton  of. 
m.  Appointment  of. 
XV.  Change  and  anbatttutloB  oL 

V.  Dntios  and  powera  of. 
VL  BamoTal  or  snapenaioiL 
TEL  ICiioellanoona  proTlaloiu. 

Z.  Admlaalon;  Uoenae;  who  may  act  ai;  dls^naUfleatioa. 
Admission  after  examination,  8  277. 
Admission,  certificate  of,  and  license,  8  277. 
Admission,  examination  of  candidatea  for,  8  276. 
Admission  from  other  state  or  country,  8  270. 
Admission,  oath  on,  8  278. 

Admission  on  diploma  from  Hastings  College  of  Law,  8  280a. 
Admission  on  diploma  from  Leland  Stanford  Junior  University,  8  280b, 
Admission  on  license  from  University  of  Southern  Oaliforuia,  8  280b« 
Admission,  qualificationa  of,  8  276. 

Admission,  testimoniala  as  to  good  moral  character,  8  276. 
Admission,  who  may  be  admitted  aa,  8  276. 
Contempt,  assuming  to  be  attorney  ia,  8  1200. 
Contempt,  practicing  without  license,  8  281. 
Disqualification,  judge  or  justice  having  acted  aa,  8  170> 
Disqualification  of  county  clerk  to  practice,  8  171. 
Disqualification  of  judge  to  practice,  8  171. 

Disqualification,  receiver,  attorney  disqualified  to  be,  when,  8  666L 
Examination  of,  8  276. 
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4TT0ENET.    X.  Adnliflon;    lloenM;    who    WMj   Mt   m;    dlKvallflcatloiL      (Oba- 

tinned.) 
Lieenie,  maj  practice  without,  in  what  eonrta,  |  281. 
License  of  attorney,  |5  277-279. 
Licenae,  oath  of,  indorsement  of,  on,  |  278. 
Lieenae,  practicing  without,  is  eon  tempt,  (281. 
Licenae,  practicing  without,  penalty  for,  |  281. 
List  of  attorneys,  clerk  of  district  court  of  appeala  to  trananuli  to  onpramo  oovrt, 

1280. 
Roll,  attorney  must  sign,  |  280. 
Who  may  act  as,  in  justice's  court,  |  843. 
Who  may  aet  aa,  in  police  court,  |  281. 
Who  may  not  aot  u,  In  Justice's  eonrt,  f  86. 

n.  OompenaatloB  of. 

Oompenaation  of,  left  to  partiea,  8  1021. 

Foe  as  costs  in  action  for  wages  in  Justice's  oovrt,  |  M4. 

Pee  in  action  on  bond  given  in  condemnation,  §  1251. 

Fees  in  action  inyoWing  mechanic's  lien,  |  1195. 

Fees  in  administering  estates.  SS  1616,  1619. 

Fees  in  escheat  proceedings,  {  1271. 

Feoa  in  foreclosure  suit,  8  726. 

Fees  in  partition.  If  796,  798. 

Fooa  in  suit  by  ezecutor«on  claim  against  estate,  8  1510. 

Fooa  where  injunction  Tacated  or  dissolTod  in  case  involTlng  waters,  8  589. 

ITT,  ▲ppolntmont  of. 

Appointment  of,  to  represent  party  in  partition,  8  76S« 
Probate  court,  appointment  by,  8  1807. 
Will  eontest,  appointment  on,  8  1807. 

ZV.  Ohango  and  inbatttntioii  of. 

Ceasing  to  aet,  notice  to  appoint  substitute,  8  286. 
Death  of  attorney,  notice  to  appoint  substitute,  8  288. 
RemoTal  of,  notice  to  appoint  substitute,  6  280. 
Right  to  change  attorney,  8  284. 
Substitution,  how  made,  8  284. 
Substitution,  notice  of,  8  285. 

Y.  Dntiof  and  powon  of. 

Attachment,  attorney  may  giro  written  inatructions  what  to  attach,  8  MS. 

Authority  of,  8  283. 

Authority  to  acknowledge  aatisfaotion  of  Judgment,  8  283. 

Authority  to  bind  client,  8  288. 

Authority  to  reeeire  money,  and  discharge  claim,  8  288. 

Contempt,  neglect  or  riolation  of  duty  a,  8  1209. 

Death  of  party  entitled  to  appeal,  right  of,  to  appeal,  8  941bw 

Duties  of,  generally,  enumerated,  8  282. 

May  practice  in  what  courta,  8  277. 

Pleadings,  subscribing  and  rerifying,  8  446. 

Repleyin,  may  require  aheriff  to  take  property  in,  8  511« 

Retraxit,  authority  to  enter,  8  581. 

Satisfaction  of  judgment  by,  8  675. 

Sorrieo  may  bo  on,  when,  and  when  not,  8  1019. 
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ATTORNEY.     Y.  Dntlei  and  povrtn  of.     (Continued.) 
Service  of  intervention  on,  |  887. 
Service  on,  for  non-resident,  fi  1015. 
Service  on,  manner  of.  |  1011. 

Service  where  attorney  hai  no  known  offlco  In  ttate,  I  lOlS* 
Stipulationa  of,  9  283. 
Verification  of  pleading  by,  |  446. 
Waiver  of  jury  by  attorney,  §  681. 

YI.  BemoTal  or  fiiapenfloa. 
Aeensation,  answer  to,  ||  204,  206. 
Accusation,  citation  to  answer,  i  202. 
Accusation,  demurrer  to,  {  205. 

Accusation,  denial  of,  may  be  oral,  without  oath,  |  205. 
Accusation,  objection,  no  particular  form  necessary,  |  205. 
Accnaation,  objection  to  or  denial  of,  |  204. 
Accusation,  objection  to,  to  be  written,  {  205. 
Accusation,  refusal  to  answer,  proceedings  on,  i  207. 
Accusation,  service  of,  i  202. 
Accusation  to  be  verified,  S  201. 
Accusation  to  be  written,  9  200. 
Accusation,  what  must  state,  |  201. 
Appearance  after  accusation,  9  203. 
Appearance,  want  of,  proceedings  on,  |  208* 
Appearing  without  authority,  9  287. 
Citation,  9  202. 

Conviction  of  crime,  removal  for*  |  287. 
Orounds  for,  9  287. 
Judgment,  99  207,200. 
Judgment  on  plea  of  guilty,  9  207. 
Judgment  on  refusal  to  answer,  9  207. 
Judgment  reviewable  on  appeal  by  supreme  eourt,  |  287. 
Lending  name  to  another,  removal  for,  9  287. 
Notice  to  appoint  substitute  on  removal  or  suspension,  |  286L 
Plea  of  guilty,  proceedings  on,  9  207. 
Proceedings,  how  instituted,  9  280. 

Proceedings  taken  upon  information  of  another,  when,  §  280. 
Proceedings,  when  to  be  taken  by  court,  9  280. 
Reference  to  take  deposition,  9  208. 

Service  where  removed  or  suspended  from  praetioa,  1 1015. 
Striking  name  from  roll,  9  200. 
Trial  on  denial  of  charges,  9  207. 

YIZ.  Miscollaiisons  proTlsloiil. 

Argument,  order  of,  at  trial,  9  607. 

Attendance  of,  on  legislature,  postponement  of  trial  for,  9  S09« 

Contempt  for  assuming  to  be  attorney,  9  1200. 

Contempt  for  practicing  without  license,  9  281. 

Contempt,  what  acts  of,  are,  9  1200. 

Conviction  of  orime,  eertifleate  thereof  to  suprems  court,  9  288L 

Death  of,  notice  to  appoint  substitute,  9  286. 

Exemption  from  jury  duty,  9  200. 

Exemption  of  property  of,  9  600. 

/udge  pro  temporo.  attorney  may  bo  selected  to  aet  as,  9  7S. 
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ATTOBNET.     VIZ.  MlioeUaiieoai  prOTlsioiia.     (Continued.) 
LegisUtnra,  ejctension  of  time  during  Attendance  on,  {  1054. 
List  of,  to  be  tranemitted  to  supreme  eourt,  8  280. 
Privileged  conununications,  f  1881. 
Pririleged  communications,  secretary,  stanographer,  or  clerk  of  attorney  Mm  wlf- 

ness,  1 1881. 
Boll,  attorney  to  aign,  (  280. 
Roll  of,  how  kept,  |  280. 
Supreme  court,  attorneys  of,  who  aro,  |  27ft. 
Witness,  aa,  8  1881.  ' 

ATTORNBT-OENBllAL. 

Election  of,  where  prescribed,  |  262. 
Escheated  estates,  duties  of,  relative  to,  ||  1269-1272. 
May  practice  in  what  courts,  8  277. 
Need  not  rerify  pleadings,  8  4,46. 

Powers  and  duties  of,  prescribed  by  Political  Code  and  Penal  Code,  8  262. 
Usurping  office  or  franchise,  action  by,  against  party,  88  803-810.     Sea  Vmrpm- 
tion  of  Offieo. 

AUCTION. 

Bids.     See  Bids. 

Decedent,  sale  of  property  of.     See  Estates  of  Decedents.  ZIII. 

Execution,  sale  on,  refusal  of  purchaser  to  pay,  88  696,  696. 

Execution  sale  to  be  at,  8  694. 

Partition  sale  to  be  at,  8  775. 

Sales  at,  memorandum  of  auctioneer,  8  1978. 

Sale  of  attached  ressel  at,  8  824. 

AUTHENTIOATIOM. 

Judicial  record  of  foreign  country,  8  1906. 

Judicial  records,  of,  8  1905. 

Seal,  affixing,  to  authenticated  copies,  8  158. 

Transcript  of  Judgment  of  justice  of  sister  state,  |8  lO^l,  1922. 

AWABD. 

Of  arbitrators,  88  1986  ot  aaq.     Sao  Arbitration. 


BAGOAOB. 

Sheriff  may  not  Interfere  with,  on  attachment  of  Toaael,  9  830. 

BAIL.     Sea  Arrest  and  BaiL 

BAILIFF. 

Of  supreme  oonrt,  88  265,  266. 

BANK. 

Banking  corporation  not  to  use  name  of  friendly  aooloty,  8  1276. 

Dissolution.     See  Oorporations. 

Limitation  of  action  against,  for  deposit,  8  848. 

Limitation  of  action  for  payment  of  forged  or  raised  oheok,  8  840^ 

Next  of  kin,  collection  of  deposit  by,  8  1454. 
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BANKBUPTOT. 

Pro'erred  eUinH.     See  Preferred  OUima. 


Jurisdiction  of  Jnttice'i  court,  9  115. 
LimiUtion  of  action  for,  i  840. 

BENEFIOIABT. 

Need  not  be  Joined  m  pUlntifl,  |  860. 


Aet  creatine  Jnetlee'i  court  in.     Bee  Appendix,  tit.  "Juiticei  of  the  Peace.* 


Family,  entriea  in,  m  evidence,  i  187Q, 

BIOTCIfS. 

Exemption  of,  |  690. 

BID. 

Execution  sale,  at,  9|  694-607. 

Liability  of  eheriir.  9  697. 

Officer  may  refuse,  when,  |  696. 

Probate  sale,  how  received  at.  If  1549,  1550. 

Refusal  to  pay,  11  695-697. 

BIU  OF  COSTS. 

Verifyinf  and  filing,  i  1088. 

BILL  OP  EZOHAKOE.     See  Negotiable  Instruments. 
Complaint  may  be  copy  of,  §  858. 

BILL  OP  BZCBPnONS.     See  Exception!. 

BILL  OP  PABTIOTJLABS. 

Account,  items  of,  need  not  be  pleaded,  9  464. 

Demand  for,  9  454. 

Duty  to  furnish,  on  demand,  9  454. 

Failure  to  furnish,  OTidence  of,  precluded,  9  454i 

Further,  where  ordered,  9  454. 


Declarations  of  decedent  relating  to,  9  1870. 

BLANKS. 
Papers  issued  by  Justice  of  peace  to  be  without,  except  subpomaa,  9  980* 

BOARD. 
Majority  may  act,  9  15. 

BOARD  OP  STJPBRVISORSL 
Selection  of  Jurors,  9  204. 

BOAT.     See  Shipping. 
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BOND.     8«6  Saretyilifp;  UnderUUnf. 
AetloA  on,  jnstice't  iuriidiction,  i  112. 
Adminlitrator*!  isle,  bond  of  purchaser  at,  8  1507. 
Adminiatrator't.     Sea  Ezeeator  and  Administrator. 
Agent  for  absentee  in  distribution  proceedinssi  of,  18  16d2, 1895. 
AppeaL     See  Appeal. 
ApproTal  by  judge  at  ehamben,  8  166< 
Ohambers,  Judge  may  approve  at,  8  166. 
City  or  town  need  not  give,  8  1058. 
Claim  of  property,  bond  on.     See  Executions. 
Claim  on,  how  presented  against  estate,  8  1497. 
Commissioner's  or  elisor's,  under  sale  on  foreclosure,  88  726,  729. 
Contractor,  of,  8  1208. 

Oopy  of,  as  complaint  In  Justice's  court,  8  863. 
Corporation  as  surety,  88  1066,  1057. 
Court  commissioner,  power  to  take  and  approTC,  8  259. 
Eminent  domain,  security  for  the  building  of  fences,  etc.,  8  i351« 
Executor's.     See  Executor  and  Administrator. 
Guardian's.     See  Guardian. 

Injunction,  bond  on  racation  or  modification  of,  8  682. 
Injunction,  respecting  waters,  Tacated,  bond  in  case  of,  8  682. 
Justice's  clerk,  of,  8  86. 

Libel  and  slander,  bond  to  eoTer  eosts  in.     See  Appendix,  tit.  'Xibel.** 
Limitation  in  action  on,  8  8^0. 
Municipalities  need  not  give,  8  1058. 

New,  failure  to  file,  where  sureties  become  insufficient,  rights  cease,   8  1057. 
New,  may  be  required  where  sureties  become  insufScient,  8  1057. 
Not  required  of  state,  county,  city,  town,  or  officer,  8  1058. 
Officer  need  not  give,  8  1058. 

Partial  distribution  of  decedent's  estate,  for,  88  1668, 1661, 1662. 
Public  administrator's,  8  1727. 
Qualifications  of  sureties,  8  1057. 
Requisites  of,  in  general,  8  1057. 

ScTeral  actions  on,  costs  and  disbursements  in  case  of,  8  1028. 
State  or  municipalities  need  not  give,  8  1058. 
Time  to  file,  power  to  extend,  8  1054. 
Vacation  or  modification  of  injunction,  bond  on,  8  682. 

BOOKS. 

As  evidence,  8  1986. 

Containing  published  decisions,  admissible,  8  1902. 

Copies  from,  right  to  take.     See  Inspection  of  Writings. 

Entries,  copies  of,  made  in  course  of  business  as  evidence,  §  1946* 

Entries  in,  by  decedent,  as  evidence,  8  1946. 

Entries  in  official,  evidence,  8  1920. 

Historical  books  prima  facie  evidence,  8  1986. 

Inspection  msy  be  ordered  and  copy  taken,  8  1000. 

Inspection  of,  right  of.     See  Inspection  of  Writings. 

Judgment-book  to  be  kept,  8  668. 

Law,  presumed  correct,  88  1900,  1968. 

Presumed  published  by  authority,  8  1968. 

Presumption  as  to  books  purporting  to  contain  reports  of  declsloni^  |  196t. 

Presumption  of  correctness  of,  8  1963. 

Science  or  art,  books  of,  prima  facie  evidence,  8  1986. 
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BOTJNDABT. 

Advene  ];A>88e8Bioii,  B  825. 

Arbitration,  8  1281. 

ChftOffe  of,  SQceession  of  justices  of  peace,  9  107. 

Common  reputation,  OTidence,  when  admissible,  1 1870L 

Conflicting,  which  prevail,  |  2077. 

Description  in  deeds,  8  2077. 

Determination  of,  to  lands,  8  2077. 

Evidence  as  to,  8  1870. 

Lake  as,  8  2077. 

Maps,  reference  to,  whether  controls,  §  2077. 

Monuments,  8  2077. 

Navigable  waters  as,  8  2077. 

Non-navigable  streams  as,  8  2077, 

Rosd  as,  8  2077. 

Rules  for  determining,  8  2077* 

Tide-water  as,  8  2077. 

BBEACH  OF  PEACE. 
Contempt,  when,  8  1209. 
Jurisdiction,  8  115. 

BBEACH  OF  PB0MI8B. 

To  marry,  sitting  of  court,  private,  9  125. 

BBIDOE8. 

Cutting  trees  or  timber  to  repair,  damages,  8  784. 


Employment  of,  to  buy  or  sell  realty  on  commission,  to  be  written,  1 1078. 

BUIIJ>IKO  AND  LOAN  ASSOCIATION. 
Exemption  of  shares  of  stock,  8  890. 

BX7ILDINO  CONTBAOT.     Sea  Mechanic's  Lien. 

BUIIiDINOS.     See  Public  Buildings. 
Exemption  of  building  material,  8  690. 
Mechanics'  liens.     See  Mechanic's  Lien* 

BXTBDEN  OF  PBOOF. 
Who  has,  88  1981,  1983. 

BUBIAIr-OBOXJND. 

Presumption  of  dedication  of,  8  1968. 

BUBNT  OB  DESTBOTED  BEC0BD8  OB  DOCOMENri. 
Abstract  of  title,  admissibility  to  show  contents  of,  8  1855a. 
Abstract  of  title,  notice  of  intent  to  use  and  opportunity  to  Inspect,  8  1858a. 
Act   for   making   and   recording  notices   of   ownership    or    claim    to   realty.     See 

Appendix,  tit.  "Burnt  or  Destroyed  Records  or  Docnments." 
Act  to  establish  and  quiet  title  to  realty  where  records  burnt.     Bee  Appendix,  tit. 

"Burnt  or  Destroyed  Records  or  Documents." 
Condemning  planti  of  tiU^  ^mpanies,  8  1288^ 
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BXrBNT  OB  DESTROYED  BEC0RD8  OB  DOCUMENTS.     (Oontinned.) 

Oonrt   records,    how   restored,    aet    relating    to.     B«e   Appendix,    tit.    "Bvmt    or 

Destroyed  Records  or  Documents." 
Oonrt  records,  how  restored,  proeednre.     See  Appendix,  tit.  "Burnt  or  Deatroyed 

Records  or  Documents.'* 
Nunc  pro  tune  order,  papers  filed  under,  effectual,  8  1046a. 
Procedure  to  establish  title  nnder  burnt  record  aet.     Sea  Appendix,  tit.  "Burnt 

or  Destroyed  Records  or  Documents." 
Proceedings  to  establish  title,  papers  filed  none  pro  tune  under  order,  affectua]. 

I  1046a. 

BXJ8INES8. 

Associates  may  ba  sued  by  aommon  name,  I  888* 

o 

OALEHDAB. 

Causes  must  remain  on,  till  when,  |  698. 
Clerk  must  enter  causes  on,  9  593. 
Dropping  causes  from,  |  593. 
Restoring  eauses  to,  8  598. 

OAPACITT. 

Want  of,  a  ground  of  demurrer,  8  d80. 

OAERIEB. 
Vessels,  liability  of,  on  contract  to  carry,  8  818. 

OASE  AOBEEO. 

Controyersy  without  action,  88  1138-1140.     Sea  Agreed  Oasa» 

OATTLE-OUABDS. 

Eminent  domain,  88  1248,  1251,  1267. 

OEMETEBT. 

Presumption  that  site  dedicated  for,  8  1968. 

OEBTiriCATB. 

Acknowledgment,  oertiflcates  of,  8  1948. 

Appeal,  certificate  to  transcript,  8  958. 

Attorney's  admission  and  license,  of,  88  277,  278. 

Certified  copies.     See  Certified  Copies. 

Clerk's,  of  jurors  drawn,  9  219. 

Deposit,  instead  of  bail,  certificate  of,  8  497, 

Evidence,  as,  89  1901-1907. 

Evidence,  certificate  of  copy  of  document  for,  generally,  88  1919,  1922-1924. 

Evidence,  certificate  of  copy  of  Judicial  record  of  foreign  country  for,  88  1906,  1907. 

Evidence,  certificate  of  copy  of  judicial  record  of  this  state  or  United  Statea,  8  1905. 

Evidence,  certificate  of  written  law  or  public  writing  of  any  country,  8  1901. 

Execution  sale,  of,  99  698,  699,  700,  1905,  1906. 

Location,  of,  as  evidence  of  ownership  of  land,  8  1925. 

Phonographic  reporter's  competency,  of,  8  270. 

Proof  of  will,  of,  99  1317,  1318. 
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OBBTIFIOATB.     (Continued.) 

Purchase,  of,  fti  eyidence  of  ownership  of  land,  §  1928* 

Recording  officer,  of,  ii  prims  faeit  evidencab  1 1888. 

Redemption,  of,  S  708. 

Seal  to,  II  158,  1028. 

Service  of  aummong,  of,  |  415. 

What  to  aUte,  1 1928. 

Writing,  certificate  to,  form  of,  and  how  exeented,  1 1038* 

OEBTIFIED  00PIB8.     See  Certificate. 

Custodian  of  pnblie  writing  bound  to  gfye,  1 1898* 
Judicial  record  of  foreign  country,  of,  |  1907. 
Seal  to  be  affixed  to,  1 1  158.  1928. 

OBBTIORABI.     See  Review. 

0BSTX7I QT7B  TRUST.     See  Trust. 
Need  not  be  joined  as  plaintiff,  |  86i>« 

CHAIiLENOB.     Bee  Jurora. 

CHAMBERS. 

Duty  of  sheriff  to  provide,  |  144. 

Power  of  court  at,  1 1  176,  1805. 

Power  of  judgea  at,  ||  165,  166. 

Writs  and  proeasa,  necessary,  may  be  issued  at,  1 166L 

OHANGB  OF  NAMB.     See  Name. 

OHANOB  OP  VBNXIB.     See  Plaee  of  TrlaL 

OHARAOTBR. 

Good,  admissibility  of  eridenea  of,  I  2058. 

OHARZTABLS  ORGANIZATIONS. 

Officers  or  employees  of,  exempt  from  Jury  duty,  |  200* 

CHARTS. 

As  eridence,  I  1986. 

CHATTEL  MORTGAOB. 

Undertaking  on  appeal  from  order  of  foreclosure,  I  948* 


Limitations  in  action  on  forged  or  raised  eheok,  |  840. 

CHIBP  JUSTICE.     See  Suprema  Court  Jnatioet. 

CHIIiDRBH.     Sea  Infanta. 

CHOSE  IN  ACTION. 

Aasignment  of,  not  to  prejudice  defenia,  I  868. 

CITATION. 

Administrator,  to,  on  revocation  of  letters,  1 1  1384,  1888. 
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OZTATIOIf.  '  (Continued.) 

▲dminiatraior,  to  allow  eanao  why  further  aecurltj  should  not  bo  ciT«a.  tl  19U, 
1402.  -.   ¥1  *  ^ 

Attorney,  to  anawer  accuaation,  |  292. 

Election  eonteat,  to  reapondent,  ||  1119,  1124. 

Executor,  lecateea,  ate.,  to,  on  eon  teat  of  will  after  probata,  1 1828. 

Executor,  to,  to  render  aecount,  If  1628-1626,  162S. 

Oarniahee,  to,  8  645. 

Heirs  resident  in  county,  to,  1 1804. 

Peraona  intmated  with  decedent'a  eatate  to  aeeount,  to,  |  1461. 

Peraona  auspected  of  embezzling  decedent'a  eatate,  to,  fi  1459,  1460. 

Probate,  in,  how  directed,  and  what  to  contain,  8  1707. 

Probate,  in,  how  iaaued  and  aerred,  88  1707,  1708,  1709,  1711. 

Probate,  iaaued  upon  whoae  application,  8  1706. 

Probate,  peraonal  notice  given  by,  when  no  mode  of  giTing  11  preacribed.  I  ITlft. 

Probate,  time  for  aeryice.  8  1711.  ~.  «  *fx«. 

Probate,  to  be  aigned  by  clerk,  8  1707. 

tfuretiea  on  adminiatrator'a  bond,  to,  8  1894. 

Snretiea,  on  application  for  new,  88  1898-1402. 

Suretiea,  on  application  for  releaaa,  8  1408. 

omzBR. 

Bailiffa  and  aecretarlea  of  auprema  eoort  ahall  be,  8  26S. 
Jnstiee  of  peace  shall  be,  8  159. 

OITT.     See  Municipal  Corporation. 

CITT  AND  OOUNTT. 

Transfer  of  actions  by,  8  894. 
Venue  of  actions  against,  8  894. 

OITT  ATTORNEY. 

Nuisance,  may  sue  to  abate,  8  781. 

Nuisance,  city  attorney  and  district  attorney  have  concurrent  right  to  ab«l«    •  Tti. 

Nuisance,  to  abate,  when  directed  by  auperyiaora,  8  781.  ' 

OITT  OOUBTB. 

Abolition  of.     See  Appendix,  tit.  "Courta." 

Tranafer  of  hooka,  papers,  etc.,  to  justice.     See  Appendix,  tit.  "Courts.* 

OIVIL  ACTION.     See  Action. 

CLAIM  AND  DELIVEBT. 

AffidaTit  for,  must  state  what,  8  610. 

AiRdaTit  for,  necessary.  8  510. 

Affidavit  for,  when  and  where  filed.  8  820. 

Affidavit  misstating  value  does  not  bind  sheriff  or  auretiea,  8  478* 

Affidavit,  who  to  make,  8  610. 

Agentp  service  of  oraer  on,  8  512. 

Agent,  taking  property  from,  8  512. 

Alternative  judgment  in  favor  of  plaintiff  or  defendant,  8  667. 

Answer,  claim  to  be  made  before,  8  500. 

Application  to  be  made  party  in  action  to  recover  personalty,  8  889« 
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OIiAIM  AHD  DELIVEBT.     (Oontinaed.) 
Claim  of  property,  daty  of  sheriff,  §  510. 
Concealed  property,  how  taken,  f  517. 
Costi  of  eonrae  allowed  when,  §  1022. 

Costi  when  reeorery  leai  than  three  hundred  dollars,  (  1026. 
Damagea  for  detention,  |  667. 
Delivery  to  defendant,  S  515. 
Delivery  to  plaintiff,  ii  614,  515. 
Delivery,  when  may  he  claimed,  |  509. 
Fees  and  expenses  for  taking  and  keeping,  |  518. 
Issues  of  fact,  how  tried  in,  {  592. 

Judgment  in  action  against  sheriff  or  sureties  should  give  real  valu^,  |  478, 
Judgment  in  the  alternative,  for  plaintiff  or  defendant,  fi  667. 
Justice's  eourt,  in,  §  870.     See  Justice's  Court,  XVIII. 
Justice's  court,  in,  where  to  he  hrought,  |  832. 
Limitation  of  action  of,  §  338. 
Notice,  when  and  where  filed,  |  520. 
Possession,  duty  of  sheriff  to  take,  |  513. 
Property,  how  kept  hy  sheriff,  §  518. 

Redelivery,  defendant  excepting  to  sureties  cannot  reclaim  property,  1(518,  514, 
Redelivery,  failure  to  claim,  delivery  of  property  to  plaintiff,  |  514.  , 
Redelivery,  undertaking.  Justification  of  sureties,  |  516. 
Redelivery,  undertaking  of  defendant,  S  514. 
Redelivery,  when  defendant  entitled  to,  |  514. 
Requisition  to  sheriff  to  take  property,  §  511. 
Service  of  oopy  of  affidavit,  notice  and  undertaking,  upon  whom  and  how  made, 

f  612. 
Service  of  order  on  defendant,  8  612. 
Sheriff,  duty  of,  to  take  possession,  |  512. 
Sheriff,  fees  of,  I  618. 

Sheriff,  liability  for  defendant's  sureties,  8  615. 
Sheriff,  liability  of,  for  plaintiff's  sureties,  S  518. 
Sheriff,  liability  to  third  person,  8  512. 
Sheriff  may  show  true  value  In  action  against  him,  8  478. 
Sheriff's  return,  8  520. 

Sheriff  to  retain  property,  pendii*g  justification  of  defendant's  sureties,  8  576. 
Sureties,  qualification  of,  8  616. 
Third  person,  elai^  of  property  by,  8  619. 
Third  person,  claim  of  property  by,  affidavit,  8  519. 
Third  person,  claim  of  property  by,  undertaking  of  plaintiff,  8  619. 
Third  person,  claim  of  property  by,  validity,  8  619. 
Time  when  delivery  may  be  demanded,  8  609. 
Title,  effect  of  judgment  on,  8  1908. 

Undertaking,  action  on,  sureties  may  show  real  value,  8  478. 
Undertaking  of  defendant.  8  514. 

Undertaking  of  defendant,  justification  of  sureties,  8  616. 
Undertaking  of  defendant,  justification  of  sureties,  failure  of,  8  516. 
Undertaking  of  defendant,  liability  of  sheriff  for  sureties,  8  515. 
Undertaking  of  plaiL  tiff,  8  612. 

Undertaking  of  plaintiff,  and  prooeedings  in  serving  order,  8  612. 
Undertaking  of  plaintiff,  exception  to  sureties,  8  618. 

Undertaking  of  plaintiff,  exception  to  sureties,  failure  to  make,  waiver  by,  8  518. 
Undertaking  of  plaintiff  where  third  person  claims  property,  8  519. 
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CLAIM  AND  DBLIVEBT.     (Oontinued.) 

Undertaking,  reiponsibility  of  iheriff  for  plaintiff*!  ■uretiai,  |  61S. 

Undertakinr,  when  and  where  filed,  |  520. 

Verdict  In,  reqnlsitea  of,  |  627. 

Verdict  in,  what  to  find  and  aueaa,  S  687. 

CLAIM  OF  PBOPBBTT. 
Iq  attachment,  |  549. 

In  ezeention,  9|  689,  694.     See  Bzeeatioa. 
Iq  replerin,  I  619. 

CLAIMS.     See  Eatatei  of  Decedents;  Hechanle'i  Llea, 
Adyerse,  §S  788-751.     See  Advene  Claim. 
Preferred,  daima  lor  wages  are,  fi|  825,  1204. 

CLBBQTMEH. 

Exemption  of,  from  Jury  daty,  {  200. 
PriTileged  communications,  1 1881, 


I.  OeneraUy. 
n.  In  probate  matten. 

L  Oenerally. 

Absence  of  Jndge,  duty  in  case  of,  1 189. 

AffldsTlts,  may  take,  ||  2012,  2018. 

Afflrmation,  may  administer,  |  2098. 

Appraiser,  no  clerk  or  depnty  to  be,  |  1444. 

Certified  list  of  jnrors  to  be  filed  with,  |  208. 

County  clerk.     See  County  Clerk. 

Deposit  In  court,  duties  of.     See  Deposit  in  Court. 

Duty  of,  in  contested  elections,  1 1118. 

Duty  of,  on  confession  of  judgment,  fi  1184. 

Election  of,  where  prescribed,  |  262. 

Judgment,  to  enter,  |  664. 

Judgment,  time  to  enter,  |  664. 

Judgment-book,  to  keep,  I  668. 

Judgment-docket,  to  keep,  |i  671-678. 

Judgment-roll,  to  make  up,  |  670. 

Jury,  drawing  of,  11  215,  219. 

Justice's,  §(  86-97.     See  Justice's  Clerk. 

Mandate,  what  to  transmit  on  Terdict  on,  |  1098. 

Must  enter  causes  on  calendar,  |  598. 

Must  Indorse  on  complaint,  what,  |  406. 

Must  keep  register  of  setions,  |  1052. 

Oath,  may  administer,  i  2098. 

Partition  sale,  to  invest  proceeds  of,  f  789. 

Partition  sale,  duty  of,  on  investment,  |  791. 

Partition,  to  attest  decree  in,  |  1684. 

Begister  of  setions,  to  keep,  I  1052. 

Begister  of  actions,  what  to  be  entered  in,  |  106S. 

Boll  of  attorneys,  to  keep,  I  280. 

Seal  of  court,  to  keep,  |  152. 
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OLEBK.     X.  Oenerally.     (Continued.) 
SerTlce  may  bo  made  on,  when,  9  1016, 
Supreme  court,  election  of,  |  262. 
Supreme  court,  of,  9  262. 

Testimony,  to  take,  when  no  shorthand  reporter,  9  1051t 
To  return  writ  of  review  with  transcript,  9  1070. 

XL  Xn  probate  mitten. 

Petition  for  letters  filed  with,  9  1871. 

To  enter  olaimi  on  register,  9  1497. 

To  file  and  record  certificate  of  proof,  9  1818. 

To  issue  letters,  9  1412. 

To  issue  citation.  9  1884. 

To  post  notices,  9  1878. 

To  record  letters,  etc.,  9  1887. 

To  set  petition  for  hearing,  9  1878* 

To  sign  and  seal  letters,  9  1856. 

To  sign  citation,  9  1707. 

When  to  issue  subpcsna  and  eitationi,  91 1707,  1708. 

CLOSED  DOOBS. 
Trial  with,  9  125. 

CLOUD  OK  TITLB.     See  Quieting  Titla. 
Parties  in  action  to  remoTe,  9  861. 

CODE  OF  OIVZL  PB0CEDT7BE. 

Action  pending,  how  affects,  9  8. 

Cited,  enumerated,  etc.,  how,  9  10> 

Construction  of  provisions  in  derogation  of  common  law,  9  4* 

Construction  of  provisions  similar  to  existing  laws,  9  6. 

Construction  of  words  and  phrases,  9  10* 

Construction  of.     See  Construction. 

Construed  liberally,  9  4. 

Continuation  of  existing  statutes,  9  8, 

Divided  into  four  parts,  9  1. 

Establishes  law  on  subjects  to  which  it  relates,  9  4* 

Forms  and  rulea  of  pleading  prescribed  by,  9  421. 

Is  continuation  of  statutes  and  common  law,  9  8. 

Justice's  court,  sections  applicable  to,  9  025. 

Limitation  statute,  how  code  affects,  9  0. 

No  statute  continued  in  force  because  consistent  with,  9  18. 

Not  retroactive,  9  8. 

Office,  repeal  of,  by  eode,  9  7. 

Penal  code,  provides  for  prosecution  of  criminal  action,  9  81« 

Private  statutes  not  repealed  by,  9  18. 

Repeal  by,  does  not  affect  existing  rights,  9  18. 

Repeal  by,  does  not  revive  former  laws,  9  18. 

Repealing  effect,  9  18. 

Retroactive  effect,  9  8. 

Rights  existing  or  accrued  not  affected  by,  9  18* 

Rights  not  affected  by,  9  8. 

Statutes  eonaistent  with,  effect  on,  9  18. 
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CODE  OF  CIVIL  PBOOEDUfiE.     (Continneil.) 

Statutes  in  derogation  of  common  law,  construction  of,  |  4, 

Statutes  not  expresslj  continued  in  force  repealed  by,  i  18* 

Statutes  repealed  by,  |  18. 

Tenure  of  office,  how  affected  by,  SI  0t  7. 

When  takes  effect,  8  2. 

Words  in,  eonstruction  of.     See  Words  and  Phrasei, 

CODICIL.     See  Wills,  I. 
Will  includes,  S  17. 

COLOB  OF  TlTliB.     See  Adrerse  Possession. 

COlfMISSIOK. 

Employment  of  agent  to  buy  or  sell  realty  on,  to  be  written,  I  1073. 
Executor's  or  administrator's.  S  1618. 
To  take  testimony.     See  Deposition. 

COMMISSIONER.     See  Court  Commissioner. 
Findings  of,  force  and  effect  of,  {  644. 
Findings,  Judgment  on,  §  644. 
Foreclosure,  suits  for,  commissioners  in,  §  726. 
^  Insurance.     See  Insurance  Commissioner. 
May  take  affidavits  in  another  state,  S  201S. 

COMMITMENT. 

Warrant  of,  in  contempt.     See  Contempt. 

COMMON  LAW. 

Code  continuation  of,  |  6. 

Statutes  in  derogation  of,  construction  of,  f  4. 

COMMUNITY  PBOPEBTT. 

Inventory  of  decedent's  estate  to  show  what  i«,  f  1445. 
Proceedings  to  determine  interest  on  death  of  spouse,  §  172S. 

COMPENSATION.     See  Salary. 

Agent  of  absentee  in  distribution  proceedings,  of,  |  1692. 

Appraisers  of  decedent's  estate,  of,  8  1444. 

Attorney's,  (1021. 

Commissioner's,  at  foreclosure  sale,  8  729. 

Elisor's,  for  summoning  jurors,  8  228. 

Executor's  and  administrator'a,  88  1616,  1618. 

Guardian's,  8  1776. 

Judge  presiding  over  extra  session  of  superior  eonrt.  I  67*. 

Partition  proceedings,  in.     See  Partition. 

Referees,  8  1021.     See  Referees. 

Referees  in  probate,  88  1508.  1636. 

Special  administrator,  of,  8  1417. 

Trustee's,  on  settlement  of  accounts  after  distribution,  §  170<l. 

COMPLAINT.     See  Justice's  Court;  Pleadinga. 
Action  commenced  by  filing.  8  405. 
Action  commenced  when  filed.  8  850. 
Allegationa,  material,  not  controverted,  deemed  true,  8  462. 
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COMPLAINT.     (Continued.) 

Allefffttiong,  ]ttat«rial,  what  are,  I  463. 

Amended,  anawer  to,  |  472. 

Amended,  tUng  and  aerrice  of,  fi  473. 

Amended,  in  partition,  |  761. 

Amended  of  eourae,  9  472. 

Amendment  of,  i§  472,  478.     See  Amendment!. 

Anawer  to,  ahall  contain  what,  |  437. 

Boata,  in  aotiona  againat,  8S  814,  815. 

Oanaea  of  action  to  be  aeparately  atated,  8  427. 

Olond  on  title,  §  788. 

Condemnation  a^ainat  atate,  how  aerTed,  f  1240. 

Oonditione  precedent,  |  457. 

Contain 8  what,  9  426. 

Death,  |  885. 

Default  of  defendant,  Judgment  eannot  exceed  amonnt  demanded,  |  580* 

Defectire  heading,  {  1046. 

Demand  for  inspection  of  inatrnmenta  and  refusal  of,  9  449. 

Demurrer,  auataininf ,  time  to  amend.  9  d76. 

Demurrer  to,  99  422,  430,  481. 

Demurrer  to.     See  Demurrer. 

Description  of  real  property,  in  ejectment,  9  455. 

Distribution  proceedings,  in,  9  1664. 

Ejectment,  in,  deacription  of  property,  9  456. 

Eminent  domain,  in,  9  1244. 

Fictitious  name,  when  party  may  be  aned  by,  9  474. 

Firat  pleading  of  plaintiiT,  9  425. 

Forcible  entry  and  detainer,  in,  9  1166. 

Forcible  entry  and  detainer,  amendment  of,  9  1178. 

Genuineness  of  instruments,  how  controTorted,  9  448. 

Qenuineness  of  instruments  in,  when  admitted,  9  447. 

Oenuineneaa  of  instrument,  when  not  admitted,  9  449, 

In  particular  actiona.     See  particular  title. 

Indorsed,  how,  9  406. 

Joinder,  what  actiona  may  be  joined,  9  437. 

Judgment-roll  aa  part  of,  9  670. 

Justice's  court,  in.     See  Justice*!  Court. 

Libel,  how  atated  in,  9  460. 

Liberally  conatrued,  9  452. 

Lost,  how  supplied,  9  1045. 

Material  allegationa  not  eontroTerted  taken  aa  true,  9  463. 

New  matter  in  anawer  deemed  denied,  9  462. 

Objection  not  appearing  on,  may  be  taken  by  anawer,  9  488. 

Objectiona  to,  what  cannot  be  waired,  9  484. 

Objections,  when  deemed  waived,  9  484. 

Particulara  of  elaim,  9  454. 

Partition,  in,  9  758. 

Pleading,  aa  a,  9  422. 

PoUce  court,  in,  99  029-981. 

Quo  warranto,  in,  requiaitea,  9  804. 

Service  of,  copy  to  be  aerved  on  eaeh  defendant,  9  410. 

Serrice  of,  in  proceeding  to  condemn  state  land*  9  1340. 

Service  of,  with  summons,  9  410. 

Ships,  in  actions  against,  99  814,  816. 

Signature  to,  9  446. 

Code  OlT.  Proc. — 58 
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COMPLAINT.     (Contlnned.) 
Slander,  how  stated  in,  |  460. 
Statement  of  cause  of  action,  how  made,  |  426, 
Statutes  pleaded  how,  {  459. 
Supplemental,  in  partition,  |  761. 
Supplemental,  when  allowed,  |  464. 
Time,  power  of  court  to  extend,  |  1054* 
Variance,  amendment,  S(  469,  470. 

Verification  not  necessary  where  state,  eounty,  or  officer  •  party,  i  44S. 
Verification  of,  |  446. 
Verification  of.     See  Verification. 
Verified,  in  action  against  ship,  I  816. 
What  to  contain,  |  426. 
Written  instruments,  demand  for  infection,  i  449. 

coifPoxrNDiHa. 

By  executor,  1 1588. 
Compromise.     See  GompromiM, 

00MPB0MI8B. 

Costs  on  offer  of,  |  097. 

Executor,   by,  |  1588. 

Ouardian  may  compound  debts,  |  1769. 

Judgment,  entry  of,  on  acceptance  of  offer,  |  907. 

Offer  of,  as  eridence,  89  895,  997,  2078. 

Offer  of,  before  trial  in  justice's  court,  and  its  effect,  f  895. 

Offer  of,  how  made,  and  its  effect,  |  997* 

Receiyer  may,  i  568. 

Without  seal  good,  |  1984. 

OOlCPtTTATION. 
Of  time,  i  12. 

CONCEALED. 

Defendant,  serTlce,  hew  made  on,  |  413. 
Property,  poBsession  of,  how  demanded,  8  517. 
Witness,  Bubpcena,  how  serred  on,  8  1988. 

JONCLtrSIONS  OF  LAW.     See  Court  Commissioners;  Findings;  Beferenot. 
Erroneous,  yacation  of  Judgment,  88  068,  668  )&• 

CONCLUSIVE  EVIDENCE.     Bee  Evidence. 

CONCXrBBENT  JTJBISDICTION. 

Justices'  courts  and  superior  courts,  8  119. 

Justices'  courts  and  superior  courts,  in  cases  of  forcible  entry,  88  118,  116S. 

CONDEMNATION.     See  Eminent  Domain. 

CONDITIONS.       . 

Breach  and  performance.     See  Forcible  Entry  and  DttaiaMW 
Precedent,  how  pleaded,  98  457,  459. 

OONDUCTOB. 

Exempt  from  Jury  duty,  8  200. 
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OOMFBdSIOK.     Sm  Erldanoa. 
Of  ftdalury,  diyoree,  I  2070. 


00MFB88I0V  OF  J17DGMENT. 
Co«ti  on  entry  of,  {  1184. 
Entry  of,  fS  1182,  1184. 
For  contingent  liabiUty,  §  118S. 
For  debt  due,  |  1182. 

In  justice'*  court,  |  1185.     Bet  Justice*!  Oovrt, 
In  vhat  cases  maj  be  entered,  I  1182. 
Judgment-roll,  8  1184. 

Statement  of  defendant,  clerk  to  indorse,  |  1184. 
Statement  of  defendant,  entry  of  judgment  on,  §.  1184* 
Statement  of  defendant,  filing,  9  1184. 
Statement  of  defendant,  what  to  contain,  |  1188. 
Statement,  to  be  signed  and  Terifled,  8  1188. 
What  court  may  enter,  1 1182. 

CONFLIOTINO  CLAIMS. 

Quieting  title  to.     See  Qaleting  Tltl*. 

OONFIJOT  OF  ULW8. 
Attachment,  |  587. 

Injunction  to  stay  proceedings  In  foreign  state,  f  529, 
Interpretation  of  contract,  |  1857. 
Limitation  of  actions,  |  861. 

00NORES8. 

Proceedings  of,  how  proved,  1 101 8* 

COMSANOUINITT.     See  Affinity. 
Appraisers,  as  disqualifying,  |  1444. 

Declarations  of  decedent  as  to  relationship,  admissibility,  1 1878, 
Judge  or  justice,  as  disqualifying,  i  170. 
Juror,  as  disqualifying,  8  602. 
Receiyer,  as  disqualifying,  9  566. 
Referee,  as  disqualifying,  8  641. 

CONSENT. 

WaiTor  of  findings  by,  8  684. 

WalTer  of  jury  by,  8  681. 

Want  of,  reference  ordered  on  motion  when,  8  688. 

C0N8IDEBATI0N. 

Presumption  of,  8  1068. 
Recital  of,  effect  of,  8  1068. 

CONSOLIDATION. 

Actions  to  condemn  property,  consolidation  of,  8<I844i. 
Of  actions,  when  may  be  ordered,  8  1048. 
Suits  to  foreclose  mechanics'  liens,  8  1105. 

CONSPIRACY. 

Aeta  or  declarations  of  conspirator,  admissibility  of,  8  1870. 
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0ON8TABZ.B8. 

Attorney,  eonitable  may  not  set  fti,  in  Jastiee*!  court,  I  B4X 
Exemption  of  property  of,  f  600. 
Limitation  of  action  against,  8  839. 

OONSTITUTIOH. 

la  altogetlier  written,  |  1897. 
la  the  organic  law,  |  1897. 

00K8TSU0TI0V. 

Code  continuation  of  atatutei  and  common  law,  |  f* 

Code  liberallj  conatrued,  {  4. 

Code,  of,  rules  of,  |§  4,  5,  7. 

Descriptions  of  land,  rules  for  construing,  |  2077* 

Instruments,  of,  S  1864. 

Instruments.     8ee  Contracts. 

Particular  words.     Bee  Words  and  Phrases. 

Phrases,  of,  9  10.     Bee  Words  and  Phrases. 

Pleadings,  liberallj  construed,  |  453. 

Statutes,  of,  is  for  court,  8  2102. 

Btatutes  in  derogation  of  common  law,  9  4» 

Technical  words  and  phrases,  of,  8  16. 

Words,  as  to  tense,  gender,  number,  8  17. 

Words,  of,  8  18*     Bee  Words  and  Phrases. 

Words,  particular,  in  code,  8  17.     Bee  Words  and  Phrasal. 

Writings,  of,  is  question  for  court,  8  2102. 

00N8TBVCTIVS  HOTIOE.     Bee  Notice. 

CONSUL. 

AiBdaTit,  may  take.  In  foreign  country,  8  2014. 

Vice-consul  or  consular  agent  may  talce  affidavit  in  foreign  country,  §  2014* 

CONTEMPT. 

Acts  amounting  to,  8  1209. 

Adjournment  of  hearing,  8  1217. 

AflRdaTit  of  facts  constituting,  8  1211. 

Affidarit,  refusal  to  subscribe,  8  1991. 

Answer  in,  8  1217. 

Appearance,  failure  of  party  to  make,  proceedings,  8  1220. 

Appearance,  failure  to  make,  prosecuting  undertaking,  8  1220. 

Appearance,  illness  excuses  failure  to  make,  8  1221. 

Arreat  and  detention  of  prisoner,  6  1214. 

Arreat,  duty  of  aherifP,  where  defendant  aick,  8  1221. 

Arrest  of  witness  is,  8  2068. 

Arrest,  return  of  warrant  of,  and  undertaking,   8  1216. 

Attachment,  issuance  of  warrant  of,  8  1212. 

Attachment,  return  of  warrant  of,  and  undertaking,  8  1216. 

Attorney,  assuming  to  be,  8  1209. 

Attorney,  by,  8  1209. 

Attorney,  holding  one's  self  out  as  practicing  or  entitled  to  practice  law,  |  1209. 

Attorney,  neglect  or  riolation  of  duty  by.  9  1209. 

Attoruey,  practicing  law  without  license,  89  281,  1209. 

Bail  bond,  damagea,  where  prosecuted,  8  1220. 

Bail  bond,  form  and  conditions  of,  8  1216. 
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CONTEMPT.     (Continued.) 

Bail  bj  •rrested  perion,  f  1218. 

Bail,  return  of  undertaking,  |  1216. 

Boisteroui  or  disorderly  conduct,  f  1209. 

Breaches  of  the  peace,  S  1209. 

Clerk,  neffleet  or  violation  of  duty  by,  1 1209. 

Commitment  may  ieaue,  |  1212. 

Commitment,  warrant  of,  issuance  of,  1 1219. 

Commitment,  warrant  of,  to  specify  act,  |  1219. 

Committed  in  presence  of  court,  summary  punishment,  |  1211. 

Committed,  not,  in  presence  of  court,  affidaTit  or  statement  of,  1 1211. 

Conunitted,  not,  in  presence  of  court,  attachment  or  commitment,  I  1219. 

ConclusiTcness  of  judgment,  8  1222. 

Confinement,  extent  of,  where  party  sick,  1 1221. 

Coroner,  neglect  or  riolation  of  duty  by,  §  1209. 

Damages,  when  party  fails  to  appear  at  hearing,  I  1220i, 

Deposition,  refusal  to  subscribe,  i  1991. 

Disobedience  of  order  for  inspection  of  writings,  8  1000. 

Disobedience  of  order,  process,  or  judgment,  8  1209. 

Disorderly  conduct,  8  1209. 

itobesslement  from  estate,  commitment  until  questions  answered  on  charge  of, 

8 1734. 
Kmbesslement  from  estate,  questions,  refusal  to  answer  on  charge  of,  8  1784. 
Executor  committed  for,  to  be  removed,  8  1721. 
Fine  for,  8  1218. 

Ouardian  committed  for,  to  be  remoTod,  8  1791. 
Hearing,  adjournment  of,  8  1217. 
Hearing,  iuTestigation,  and  oTidence,  8  1217. 
Hearing,  proceedings  if  party  fails  to  appear,  8  1220. 
Illness  as  cause  for  non-appearance  of  party  arrested,  8  1221. 
Illness,  confinement  of  person  arrested  in  case  of,  8  1221. 
Imprisonment,  power  to  order,  8  1218.  1219. 
Imprisonment  until  performance,  8  1219. 
Inferior  tribunal,  by,  8  1209. 

Interference  with  process  or  proceedings  of  court,  1 1209* 
Interpreter,  when  guilty  of,  8  1684. 
Judgment  and  penalty,  8  1218. 
Judgment  in,  final  and  conclusiTC,  8  1222. 
Juror,  by,  8  1209. 

Justice's  court,  in,  88  906-910.     See  Justice's  Court,  XYIL 
Magistrate,   by,  8  1209. 
Mandamus,  disobeying,  8  1097. 
Non-residents,  service  of  papers,  8  1016. 
Notice  to  show  cauae,  before  issuing  warrant,  8  1219. 
Officer,  by,  8  1209. 
Omissions  amounting  to,  8  1209. 

Order  to  show  cause  before  issuing  warrant  of  commitment,  8  121t» 
Orders  in,  are  final  and  concluaive,  8  1222. 
Party,  by,  8  1209. 
Penalty  for,  88  1218.  1219. 
Power  of  judicial  officer  to  punish  for,  8  178. 
Practicing  law  without  license,  8  281. 
Probate  court's  citation,  disobeying,  88  1460,  1461. 
Process,  disobedience  of  or  interference  with.  S  1200. 
Publicstion  concerning  court  to  be  in  presence  of  snd  interfere  with  court,  8  1209. 
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OOHTBMPT.     (Contlimed.) 
Panishment  for,  I  1218. 

Panifthin«nt,  procednr*  where  not  committed  In  presence  of  eoart,  |  ISll* 
Punishment,  summary,  when  committed  in  presence  of  court,  |  1211. 
Re-entry  after  eviction  under  writ  is,  1 1210. 

Re-entry  sfter  cTiction  under  writ,  proceedinf s  on  eouTiction  of,  1 1210. 
Re-entry,  alias  writ  of  possession,  appeal  from  order,  atay,  |  1213. 
Repeated  applications  for  orders,  |  188. 
Rescue  of  person  or  property,  i  1209. 

Return  of  warrant  of  arrest  and  undertaking,  oAeer  must  make,  1 1210. 
Second  application  for  order  a,  |  188. 
Service  of  process,  If  1015,  1016. 
Sheriff,  neglect  or  violation  of  duty  by,  1 1209. 
Sheriff  to  arrest  and  detain  person  until  discharged,  |  1214. 
Speech  concerning  court  must  be  in  presence  of  and  interfere  with  eourti  |  1209. 
Speech  or  publication  reflecting  upon  court,  S  1209. 
Subposna,  disobedience  of,  fi  1991.     See  SubpoBua. 
Subsequent  applications  for  orders  refused  by  another  Judgo^  1 188. 
Supplementary  proceedings,  disobeying  orders  in,  |  721. 
Warrant  of  attachment,  f  1212. 
Warrant  of  commitment  to  specify  act,  |  1219. 
What  act  or  omission  is,  |  1209. 
What  constitutes,  |  1209. 
Witness,  by.     See  Subpoena;  Witnesses. 
Witness,  detaining,  {  1209. 
Witness,  disobedience  of  subpoana,  |  1991. 
Witness,  refusal  of,  to  testify  or  be  sworn,  |  1991. 
Writings,  disobedience  to  order  for  inspection  of,  1 1000. 

CONTEST. 

Probate,  of.     See  Wills,  VIII,  IX. 

00NTINX7AH0B. 

Absence  of  attorney,  |  596. 

Absence  of  evidence,  showing  required,  |  598. 

Absence  of  judge,  proceedings  on,  9  130. 

Absence  of  party,  fi  695. 

Absence  of  witness,  admission  as  to  testimony,  |  598. 

Absence  of  witness,  affidavit,  what  to  state,  |  695. 

Adjournment.     See  Adjournment. 

Affidavit  for,  |  595. 

Attorney,  party  or  witness  attending  on  legislature,  |  50I» 

Oommlssion  to  take  deposition,  non-return  of,  |  2027. 

Contempt  proceedings.  In,  |  1217. 

Costs  may  be  imposed  as  condition  of,  |  1029. 

Deposition,  non-return  of,  showing  necessary,  |  2027* 

Deposition  of  witnesses  may  be  taken  on,  |  696. 

Depositions  tsken  on,  as  evidence,  |  596. 

Election  contest,  continuance  In,  {1121. 

Forcible  entry  and  detainer,  on  amendment  In,  |  1178. 

Hearing  of  settlement  of  account,  postponement  of,  |  1686L 

Jury,  continuance  of  cause  when  jury  required,  |  214. 

Jury,  demand  of,  continuance  of  cause,  }  214. 

Justice's  court,  |i  878-877.     See  Justice's  Court,  XIIX. 
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Legislmture,  attendance  of  attorney,  party,  or  witnesa  on,  I  595. 

Man damua  proceedings,  (1090. 

Order  refusing  deemed  excepted  to»  {  647. 

Partition,  eontinuanco  ixi,  for  purpose  of  determining  respectiye  claims,  |  774. 

CONTBAOTOB. 
Bond  of,  i  1208. 
Lien  of.     See  Meehanie's  Lien. 
Righta  and  liabilities.     See  Heehanlc'a  Lien. 

00NTBA0T8. 

AdTerse  claim  arising  out  of,  aetlon  to  determine,  |  1050. 

"Agreement"  includes  deeds  and  wills,  |  1856. 

Arrest  defendant  when  subject  to,  In  action  on,  |  479. 

Attachment,  when  ground  for,  |  587. 

Breach  of,  not  enjoined  where  not  specifically  enforceable,  |  63tt. 

Consideration  presumed  In  written  contract,  |  1968. 

Oonsideration,  recital  of,  effect  of,  S  1962. 

Construction,  dreumstances  eonsldered,  9  I860. 

Construction,  construed  In  faror  of  natural  right,  |  1866. 

Construction,  construed  in  whose  fsTor,  8  1864. 

Construction,  court  confined  to  terms  or  substance,  |  1868. 

Construction,  custom,  admissibility  of,  I  1870. 

Construction,  duty  of  judge,  |  1858. 

Construction,  effect  to  be  giren  to  all  parts,  |  1858. 

Construction,  evidence  that  words  used  in  peculiar  sense,  1 1861« 

Construction,  Intention  of  parties  to  be  followed,  I  1859. 

Construction,  Intent,  particular,  controls  general,  f  1859. 

Construction,  lex  lod  gorems,  |  1857. 

Construction  of.  In  general,  I  1858. 

Construction  of,  Is  for  court,  i  2102. 

Construction  of  language  relates  to  place  where  used,  |  1857. 

Construction  of,  question  of.  Is  for  court,  |  2102. 

Construction,  of  two  constructions,  which  preferred,  |  1864. 

Construction,  particular  prorision  preTsils  OTor  general,  {  1859. 

Construction,  torms  construed  according  to  general  acceptation,  {|  1861,  1868. 

Construction,  terms  having  local  or  technical  signification,  S  1861. 

Construction,  terms  of,  evidence  of  technical  or  local  signification,  |  1861. 

Construction,  written  words  control  printed,  f  1862. 

Decedent's,  to  convey  land,   H  1597-1607.     See   Executors  and  Administrators, 

IX.  8. 
Decedent's,  to  pnrchaae  land,  |i  1565-1568.     See  Executors  and  Administrators, 

IZ.  1. 
Evidence  of  person  witnessing,  to  prove  existence  of,  f  188I« 
Execution  of,  defined,  {  1938. 

Issues  of  fact,  how  tried  in  actions  arising  ont  of,  f  592. 
Joinder  of  actions  arising  out  of,  |  427. 
Joinder  of  persons  severally  liable,  |  888. 
Joint.     See  Joint  Contra  eta. 
Lex  loci  governs  construction,  |  1857. 
Limitation  of  action  on  unwritten,  f  339. 
Limitation  of  action  on  written,  I  887. 
Limitation  of  aa^on  on  written,  executed  out  of  state,  |  889. 
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Obligation  arises  from  eontrtet  or  opermtion  of  law,  |  20. 

Obliffttion,  definition,  f  26. 

Offer  of  performance,  effect  of,  I  2074. 

Parol  OTidence  to  affect,  admissibility,  i  1656. 

Presumption  in  faror  of  consideration,  |  1968. 

Presumption  that  writing  la  truly  dated,  5  196S. 

Private  writings.     See  Written  Instrumenta. 

Recitals  in,  concluslTeness  of,  §  1062. 

Reduced  to  writing  deemed  to  be  the  whole,  §  1856. 

Sealed,  distinction  between,  and  unsealed  instruments  abolished,  I  1089. 

Sealed,  may  be  discharged  or  changed  by  unsealed,  |  1082. 

Seal.     See  Seal. 

Set  out  in  answer,  when  deemed  admitted,  |  448. 

Several  actions  on,  costs  and  disbursements  in  case  of,  |  1028. 

Specific  kind  of  money,  |  667. 

Succossive  actions  on,  I  1047. 

Writing  deemed  to  contain  whole  agreement,  I  1856. 

Written,  merger  of  oral  negotiations,  I  1856. 

CONTBIBXTTIOir.     See  Sureties. 

Creditor  of  estate  whose  claim  not  included  in  order  of  payment  not  aAtitl«d  ta^ 

I  1650. 
Judgment  debtors,  among,  right  of,  (  709. 
Judgment  debtors,  contribution  among,  how  enforced,  i  709. 
Legatees  and  devisees,  among,  i  1564. 

CONTBOVEBST. 

Submitting  without  action,  |f  1188-1140. 

C0NVEB8ATI0N8. 

All  admissible  where  part  admitted,  |  1854. 

CONVEBSIOll. 

Action  for,  by  executor,  |  1588. 

Of  decedent,  action  for,  against  executor,  |  1584* 

OOKVETAKCB.     See  Deeds. 

COPABCENEBS. 

Any  number  may  sue  or  defend  for  all,  9S  881,  884. 
Joinder  of,  as  parties,  8fi  881,  884. 
Parties  in  suits  concerning,  |i  881,  884. 
Partition.     See  Partition. 

COPY. 

Amendments,  copies  to  be  senred,  |  482. 

Certified,  custodian  of  public  writing  bound  to  give,  I  1808. 

Certified  copies.     See  Certificate;  Certified  Copies;  Evidence,  II,  1. 

Demanding,  of  writing,  |  1000. 

Lost  paper,  of,  when  may  be  used,  S  1045. 

Lost  pleading  or  paper,  supplied  by  copy,  |  1045. 

Public  record,  right  to  make  copies,  I  1892, 

Record,  copy  requires  seal,  i  158, 


iNDElt.  921 

OOPT.     (  OoBtiniied. ) 

Secondary  tTidene«,  eopy  in,  |  1880. 

Writing,  demanding  copy  of,  |  1000. 

Writing,  evidence  when  original  accounted  for,  ete.,  §  1855. 

Writing,  ple/idingi,  effeet  of  letting  forth  in,  8S  447-449. 

OOBOHEB. 

Oontempt  by,  neglect  or  Tlolation  of  duty,  1 1209. 
Election  of,  where  prescribed,  i  262. 
Limitation  of  action  againit,  8  830. 

Powen  and  duties  of,  prescribed  by  Political  Code  and  Penal  Oode,  |  262. 
Public  administrator,  act  requiring  coroner  to  act  as,  in  certain  cases,  Appendix, 
tit.  "Public  Administrator." 

OOBPOBATIOH. 

Appeal  from  order  directing  inspection  of  books,  etc.,  ai  a  stay,  I  940. 

Attachment  of  stock,  |8  541,  642. 

Change  of  name,  certificate  ojf  secretary  of  atate,  8  1278. 

Change  of  name,  procedure  on,  88  1276,  1277. 

Dissolution,  appeal,  8  1288. 

Dissolution,  application  for,  filing,  8  1280. 

Dissolution,  application  for,  hearing  and  notice  of,  8  1282. 

Dissolution,  application  for,  how  signed  and  Terifled,  8  1229. 

Dissolution,  application  for,  to  be  written,  8  1228. 

Dissolution,  application  for,  to  contain  what,  8  1228. 

Dissolution,  certified  copy  of  decree  and  order  to  be  filed  with  secretary  of  state, 

8 1282. 
Dissolution,  court  of  county  of  principal  place  of  business  may  grant,  8  1227« 
Dissolution,  court  to  decree  dissolution  when,  8  1282. 
Dissolution,  judgment-roll,  8  1288. 

Dissolution  may  be  granted  on  Tolnntary  appllcatiofi,  8  1227. 
Dissolution,  objection  to,  8  1281. 

Dissolution  of  saTings  bank,  claim  to  deposit  or  dividend,  hearing  of,  8  1234. 
Dissolution  of  savings  bank,  statement  of  unclaimed  deposits  and  dividends,  8  1284. 
Dissolution  of  savings  bank,    unclaimed    deposits    and    dividends,    disposition    of, 

8  1284. 
Dissolution,  publication  or  posting  of  notice,  8  1280. 
Dissolution,  receiver,  at  whose  instance  appointed,  8  565. 
Dissolution,  receiver,  duties  of,  8  565. 
Dissolution,  receiver  of,  when  appointed,  88  564,  565. 
Dissolution,  where  applicant  is  savings  and  loan  association,  8  1284. 
Examination  of  witness,  entitled  to  be  present  at,  8  2043. 
Exclusion  of  witness,  corporation  entitled  to  have  officer  present,  S  2048. 
Execution,  stocks,  etc.,  subject  to,  8  688. 
Executor,  guardian,  etc.,  as,  8  1848. 
Executor,  guardian,  trustee,  etc.,  iK>wer  to  act  u,  itatute  relating  to.     See  Appen* 

dix,  tit.  "Corporations." 
Foreign,  new  or  additional  security,  8  1086.. 
Foreign,  publication  of  summons,  88  412,  418. 
Foreign,  security  for  costs,  8  1086. 

Foreign,  security  for  costs,  dismissal  where  not  given,  8  1087* 
Foreign,  security  for  costs  may  be  required.  8  1086. 
Foreign,  security  for  costs,  stay  until  filed,  8  1086. 
Foreign,  security  for  eosts,  time  to  give,  8  1087. 
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Foreign,  MrTice  of  Buminong  on,  §  411. 

Injnnction  to  suspend  business  of,  necessity  of  notice,  §  5S1. 

Juror,  relationship  to  officer  of  corporstion  as  a  disqualification,  |  609. 

Limitation  of  actions  against  directors  and  stockholders,  ft  859. 

Limitation  of  action  to  recover  stock  sold  for  delinquent  assessment,  S  841. 

Officer  present  in  court,  is  entitled  to  have,  S  2048. 

Proceedings  against  corporation  iinlawfally  ezercislac  franchisa,  |  80t. 

Quo  warranto,  |  808. 

Receiver  for,  on  insolvency  or  forfeiture,  S  864. 

Receiver  upon  dissolution  of,  i  |  564,  565. 

Savings  and  loan  association,  dissolution  of,  I  1284. 

Shares  in  corporation,  how  levied  on,  9  688. 

Statutes  affecting,  are  public,  f  1808. 

Stock  and  interests  In,  subject  to  execution,  |  688. 

Stock,  attachment  of,  if  541,  542. 

Summons,  publication,   §9  412,  418. 

Summons,  serrice  on,  9  ^H* 

Surety,  corporation  as.     See  Suretyship. 

Surety  or  guarantor,  as,  99  1056,  1057. 

Usurpation  of  franchise  by,  action  against,  9  808.     Sea  Uaurpatlon  of  OSea 

Franchise. 
Verification  of  pleading  by  officer  of,  9  ^^6. 
Verification,  who  may  make,  9  ^46. 

COBBOBORATIVE  EVIDEHOB. 
Defined,  9  1889. 

COSTS. 

Actions  expressly  authorised  by  statute,  costs  la,  9  1081. 

Affidavit  of,  9  1088. 

Agreed  ease,  costs  prior  to  trial  not  allowed,  9  1189. 

Allowance  of,  authorized,  9  1021. 

Allowed  defendant,  of  course,  in  what  actions,  9  1024. 

Allowed  plaintiff,  of  course,  in  what  actions,   9  1022. 

Amendment  for  variance,  costs  on,  99  469,  470. 

Amendment,  imposition  of  terms  on  allowance  of,  99  478,  859. 

Amendment,  in  complaint  in  forcible  entry,  not  imposed,  9  1178. 

Amendment  of  pleading,  of  course,  without,  9  472. 

Amount  of  recovery  as  determining  right  to,  99  1022,  1025. 

Answer,  after  time,  impnosition  of  terms,  9  473. 

Answer,  imposing  costs,  on  allowance  of,  9  472. 

Appeal,  of,  discretionary  with  court  in  what  cases,  9  1027. 

Appeal,  on,  execution  therefor,  9  1034. 

Appeal,  on,  how  claimed  and  recovered,  9  1034. 

Appeal,  on,  memorandum  of,  filing  and  service,  9  1084. 

Appeal,  on,  memorandum,  verification,  9  1034. 

Appeal,  on  review  of  special  proceedings  other  than  by  appeal,  9  1088* 

Appeal  to  superior  court,  on,  9  960. 

Apportionment  of,  9  1025. 

Assessment,  action  iuTolving  validity,  99  1022,  1024. 

Attachment,  on  refusal  to  give  memorandum,  9  546. 

Attorneys*  fees,  in  action  on  bond  in  condemnation  proceeding,  9  1851. 

Attorneys'  fees,  in  foreclosure,  9  726. 
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Attorneys'  fees,  in  foreelotare  of  meehanle's  Hen,  |  1196. 

AttomoTs'  feei,  in  injunction  fnitf,  |  582. 

Attorneys'  fees,  in  partition,  9S  796,  798. 

Attorneys'  fees,  in  sait  by  exeontor  on  eUim  against  estata,  1 1610. 

Bill  of,  eontesta  of,  f  1088. 

Bill  of,  fllinc  and  serrinf ,  time  for,  i  1088. 

Bill  of,  motion  to  tax,  |  ld88. 

Bill  of,  notice  of  motion  to  tax,  time  to  flia,  1 108S. 

Bill  of,  ▼eriflcatlon  of,  S8  1088,  1084. 

Change  of  Tenue  in  justice's  court,  eosta  on,  |  886. 

Change  of  Tonue,  who  to  pay,  i  899. 

Compromise,  costs  when  offer  of,  rejected,  ||  896,  997. 

Confession  of  judgment,  costs  on,  |  1184. 

Confession  of  judgment  in  justice's  court,  on,  f  1186. 

Continuance,  costs  may  be  imposed  as  a  condition  ot  I  10S9. 

County,  against,  how  paid,  (  1039. 

Damages,  costs  in  actions  for,  §8  1022,  1026. 

Decedent's  estate,  by  whom  to  be  paid,  {  1720. 

Decedent's  estate,  costs  of  final  distribution,  1 1864. 

Decedent's  estate,  costs  of  partial  distribution,  89  1661,  1668. 

Decedent's  estate,  costs  on  suit  by  executor  against,  8  1510. 

Decedent's  estate,  execution  for,  8  1720. 

Decedent's  estate,  proceedings  for  partial  distribution  paid  by  applicant,  §  1668. 

Decedent's  estate,  where  action  brought  on  claim  allowed  in  part,  8  1608. 

Default  judgment  includes,  8  585. 

Defendant,  allowed,  of  course.  In  what  actions,  8  1024. 

Deposition  out  of  state  on  oral  Interrogatories,  fees  and  mileage  of  party,  8  8026)1. 

Discretionary,  are,  in  what  cases,  88  1026,  1027. 

Election  contest,  of,  8  1125. 

Eminent  domain,  in,  88  1254,  1266. 

Escheat  proceedings.  In,  88  1271,  1273. 

Execution  purchaser  refusing  to  comply  with  bid,  liability  for,  |  696, 

Executors,  actions  by  and  against,  88  1081,  1069. 

Executors,  liability  of,  for,  88  1509,  1610. 

Fees  of  referee,  amount  of,  8  1028. 

Fees  of  shorthand  reporters,  8  274. 

Fine,  municipal,  action  invoWing  Talidity  oi^  88  1082,  1024. 

Forcible  entry  and  detainer,  in,  8  1174. 

Foreclosure  suit,  in,  8  726. 

FriTolous  appeal,  on,  88  957,  980. 

Oamishee  refusing  to  give  memorandum  of  eradita  subject  to,  8  646« 

Guardian,  sale  by,  costs  of,  8  1786. 

Heirship,  proceedings  to  determine,  8  1664. 

Homestead,  costs  of  proceedings  chargeable  to  aetata,  8  I486. 

Judgment,  costs  to  be  Included  In,  8  1086. 

Judgment,  insertion  of,  in,  8  1086. 

Judgment,  relief  from,  imposition  of  terms,  88  478,  869. 

Justice's  court,  fees  in,  88  91,  896,  924.     See  Justice's  Court,  ZZII. 

Justice's  court,  In,  Included  In  judgment,  8  896. 

Justice's  court.  In,  on  amendment  of  pleadings,  8  869. 

Justice's  court,  in,  prevailing  party  entitled  to,  8  924, 

Justice's  court.  In,  where  offer  of  compromise,  8  896. 
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Libel  or  ilander,  bond  for  aostf  In  mettom  for.     See  Appendix,  tit.  "LibeL** 

MandAmne,  in,  |  1095. 

Mechanie't  lien,  in  action  inToWinf,  |i  1108,  1105. 

Money,  eoiU  in  ectlon  for  reeoTory  of,  |§  1022,  1025. 

New  trial,  defendant  in  eminent  domain  to  paj,  where  he  reeoTen  leM,  i  1254. 

Nonsuit,  on,  |  581. 

Of  coarse,  to  defendant,  in  what  eaaea,  1 1024. 

Of  course,  to  plaintiff,  in  what  easea,  I  1022. 

Partial  distribution  of  decedent's  estate,  of,  |i  1661,  1668. 

Partition,  in.  If  768,  760,  771,  706,  700. 

Partition,  of,  a  lien  on  shares  of  parceners,  I  706. 

Plaintiff  allowed,  of  eonrse,  in  what  aetiona,  1 1022. 

Poor  litigants,  wairer  of  fees,  f  01. 

Postponement  of  trial,  on,  |  1020. 

Preferred  claim  for  wages,  oosta  on  dispnte  of,  SI  1206,  1207* 

Probate  court,  in,  by  whom  to  be  paid,  |  1720. 

Probate  homesteads,  1 1488. 

Probate  of  will,  eosts  of  eon  test  after,  |  1882. 

Quiet  title,  not  allowed  on  default  or  disclaimer,  I  780. 

Quo  warranto,  in,  I  800. 

Real  estate,  actions  inyolrlng  title  to  or  possession  of.  If  1022,  1024. 

Real  property,  in  action  for  recovery  of,  |  i  1022,  1024. 

Referee's  fees,  8S  768,  1028, 1508. 

Refusal  to  accept  part  of  elaim,  costs  not  recoTsrable,  whan,  1 1508. 

Remittitur,  filing  costs  after,  9  1084. 

Reriew  of  special  proceedinga,  other  than  by  appeal,  on,  |  1082. 

Security,  additional  or  new,  of  non-resident  or  a  foreign  eorporation,  |  1086L 

Security  for,  in  Justices'  courts,  |  028. 

Security  not  given  for,  action  dismiased,  |  1087. 

Security,  time  to  give  for,  |  1087. 

Security,  when  plaintiff  non-resident  or  a  foreign  corporation,  |  1086. 

Security  where  plaintiff  non-resident  or  a  foreign  eorporation,  stay  until  glTWi, 

i  1036. 
Separate  defenses,  eosta  in  ease  of,  |  1026. 

Several  actions  brought  on  single  cause,  carry  costa  in  but  ona,  |  1028« 
Several  defendants  not  united  in  interest,  costs,  §  1026. 
Sham  answer,  eosta  on  striking  out,  |  458. 
Shorthand  reporter,  fees  of,  8  271. 
Special  proceedings,  costs  of  course  in,  88  1022,  1024. 
Special  proceedings,  costs  of  review  of,  other  than  by  appeal,  §  1082* 
State,  awarded  against,  how  paid,  8  1088. 
Statute,  costs  in  actions  expressly  authorized  by,  8  1081. 
Tax,  impost,  or  assessment,  action  involving  validity,  89  1022,  1024. 
Tender,  how  affecU,  9  1080. 

Three  hundred  dollars,  not  allowed  when  recovery  leaa  than,  9  1025. 
Transfer  of  action  to  another  eourt,  for,  9  800. 
Trustees,  in  aetiona  by  and  againat,  9  1081. 
Undertaking,  additional,  when  plaintiff  non-resident,  |  1086. 
Undertaking,  when  plaintiff  non-resident  or  foreign  corporation,  |  1086b 
Usurpation  of  office  or  franchise,  eosts  in  action  for,  99  800,  810« 
Verification  of  memorandum  of  costs,  9  1038. 
Wagea,  in  diaputed  claim  for,  99  1206,  1207. 
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When  ftllowed  in  discretion  of  court,  f  1025. 
When  tender  made  before  luit,  8  1080. 
Willi,  on  oontett  after  probata,  1 1882. 

OO-TENANTfl. 

Any  nomber  may  me  or  defend  for  all,  8|  881,  864. 

Partiea,  claimant!  ander  common  source  of  title  may  unlta,  f  881. 

Parties  in  suits  eoncerninc,  91  881,  884. 

Partition  and  distribution  of  estates  of  deoedenU^  if  1676,  1676.     Bee  Estates  of 

Decedents,  XIV,  8. 
Partition,  may  sue  for,  |  762. 
Partition,  88  762-801.     See  ParUtioa. 
Waste,  liability  for,  8  782. 

C0X7NSEL.     Bee  Attorney. 

oountebolahl 

Answer  may  contain  at  many  •■  defendant  may  hare,  |  441. 
Answer  to  contain,  8  487. 
Assignment,  when  does  not  bar,  8  440. 
Basis  for,  what  is,  8  488. 

Oontroverted,  allegations  are  deemed,  when,  8  462. 
Cross-complaint.     See  Cross-complaint. 
Cross- demand,  when  deemed  compensated,  8  440. 
Cross-demand.     See  Cross-demand. 
Death,  when  does  not  bar,  8  440. 
Deemed  denied,  8  46& 

Demurrer  to,  and  grounds  of,  88  448,  444, 
'  Demurrer  to,  time  to  file,  8  448. 
Dismissal  in  case  of,  8  681. 

Judgment  when  affirmative  relief  demanded,  8  666. 
Judgment  when  counterclaim  exceeds  plaintiffs  demand,  8  666. 
Jury  must  find  amount  of  recovery  when,  8  626. 
Justice's  court,  in,  88  855,  856,  886.     See  Justice's  Court,  YI. 
Mechanic's  lien  not  affected  by,  8  1184. 
Misjoinder,  demurrer  for,  8  444. 

Must  arise  out  of  what  transaction  or  obligation,  8  488. 
Omission  to  set  up,  effect  of,  89  489,  856. 
Separately  stated,  must  be,  8  441. 
Transaction  which  must  arise  out  of,  8  488. 
Verdict  on  counterclaim  for  money  to  find  amount,  8  626. 
What  constitutes,  8  488. 
When  to  be  set  up,  8  438. 

COtJNTY. 

Actions  affecting,  transfer  of,  to  another  county,  8  894. 

Actions  affecting,  where  brought,  8  804. 

Bond,  need  not  give,  in  action,  8  1058. 

Change  in  boundary,  succession  of  justice,  8  107. 

Complaint  must  show  where  filed,  8  426. 

Costs  against,  how  paid,  8  1089. 

Enjoining  illegal  expenditures  or  waste  by  officers,  8  626a. 
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Include!  eiij  end  county,  1 17. 

Injunction  by,  underteking  not  required,  |  5S0. 

Limitetion  on  eetione  rejected  by  euperTiton,  (  84S* 

New,  justice  hat  authority  of  predecesaor,  |  916. 

OiBcen  of,  exempt  from  jury  duty,  (  200. 

Service  of  summoni  on,  I  411. 

Summons  must  state  where  complaint  filed,  I  407. 

Venue,  action  brought  in  wrong  county,  change  of,  |  800. 

Venue,  action  brought  in  wrong  county,  trial  of,  |  806« 

Venue  of  actions  against,  |  894. 

Venue  of  action  against  city  and  eonnty,  I  894. 

Verification  of  pleadings  by,  |  446. 

Verification  not  necessary  where  action  Is  by,  i  446* 

OOUNTT  OIiEBX. 

Affidavits,  may  take,  ||  2012,  2018. 

Certified  list  of  jurors,  to  be  placed  with,  |  208. 

Contempt  by,  neglect  or  Tiolation  of  duty,  i  1209. 

Deposit  in  court,  duties  of.     See  Deposit  in  Court. 

Disqualification  to  practice  law,  S  171. 

Duty  of,  as  to  list  of  jurors,  |  209. 

Election  of,  where  prescribed,  |  262. 

Investment  in  name  of,  of  proceeds  in  partition  sale,  |  789. 

Investment  in  name  of,  of  proceeds  of  partition  sale,  duty  of,  |  791, 

Law  partner,  cannot  have,  |  171. 

Service  may  be  made  on,  when,  I  1015.     See  Clerk. 

OOUNTT  OOUBT. 

Transfer  of  books,  records,  and  actions  to  superior  court,  |  79« 

OOUNTT  TSEASUBE&. 

Deposit  in  court  must  be  paid  to,  |  578. 

0OUB8E  OF  PBOOEEDINO. 

When  code  does  not  specifically  provide  for,  i  187« 

OOUBT  00MMI88I0NEB. 

Affidavit  in  sister  state,  may  take,  I  2018. 

Appointment,  §  258. 

Compensation  of,  |9  259,  729. 

Death  of,  elisor  to  execute  deed,  S  726. 

Disobedience  of  subpcena  to  appear  before,  punishment  for,  1 1986, 

Fees  of,  8§  259.  729. 

Findings,  exceptions  to,  B  645. 

Foreclosure,  appointment  of,  on,  I  726. 

Law  partner,  cannot  have,  |  172. 

Msy  not  grant  injunction,  f  259. 

Not  to  have  partner  practicing  law,  1 17S. 

Number  of  commissioners,  {  258. 

Oath  of,  on  foreclosure,  |  729. 

Powers  of,  9  250. 

Powers  of,  limitation  on,  I  259. 

Qualifications,  I  258. 
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Reference  may  be  made  to.     See  Referenee. 
Reference  to,  report  to  be  made  within  twenty  dajt,  I  648. 
Report,  findings  of  fact,  and  conclaaiona  of  law,  aeparately  atat^d,  |  04B* 
Report  of  eonelusiona,  8  259. 
Report  of  eonelusiona,  exception  to,  I  259, 
RoTiew  of  flnding,  8|  259,  645. 
Bale,  report  of,  8  729. 
Sale  under  foreclosure,  fees  on,  8  729. 
Seal  of,  8  259. 
Undertaking  of,  on  foredoaure,  8  729. 

COURTS. 

AbbroTlationa,  use  of,  8  186. 

Absence  of  Judge,  proceedings  In  caae  of,  8  180» 

Adjournment  for  absence  of  judge,  8  189. 

Adjournment  for  holidays,  8  185. 

Adjournment  of,  in  election  contest,  8  1121. 

Adjournment  of,  while  Jury  out,  8  617. 

Affirmations,  power  to  administer,   8  2098. 

Alwaya  open  for  what  purposes,  88  78, 184,  617* 

Calendar,  8  593.     See  Calendar. 

Chambers,  powers  at.     See  Chambers. 

Change  in  plaee  of  holding,  88  142-144. 

Change  in  niace  of  holding,  partiea  muat  appear,  8  148. 

Change  in  place  of  holding,  when  Judge  may  order,  8  142. 

City,  abolition  of.     See  Appendix,  tit.  "Courts." 

City,  transfer  of  hooka,  papers,  etc.,  to  Justice.     See  Appendix,  tit.  "Courta.** 

Claasiflcation  of,  8  88. 

Contempt  in  Justice's  court.     See  Justice's  Court,  XVII. 

Contempt  in  superior  court.     See  Contempt. 

Daya  on  which,  may  be  held,  8  183. 

Daya  on  which,  may  not  be  open,  8  184. 

Decision  of,  facta  found  and  conclusions  of  law  muat  be  stated  aeparataly,  |  688. 

Deciaion  of,  on  question  of  fact,  filing,  8  632. 

Decision  of,  on  question  of  fact  muat  be  written,  8  682. 

Decision,  time  for  giving,  8  682. 

Deposit  in  court.     See  Deposit  in  Court. 

Duties  and  powera  incident  to,  88  128-180. 

English,  proceedings  to  be  in,  8  185. 

Enumeration  of  courts  of  Justice,  8  88. 

Extra  aeaaiona  of  auperior  courta.     See  Superior  Courta, 

Figurea,  use  of,  8  186. 

Holidays,  courta  not  open,  except  for  what  purpoaea,  8  184. 

Holidays,  holding  court  on  day  following,  8  135. 

Impeachment  of  Judgea.     See  Impeachment. 

Injunction  to  stay  proceedinga  In,  when  granted,  and  when  not,  8  820. 

Issues  tnable  by,  88  591,  592. 

Judicial  days.  88  133-135. 

Judicial  remediea  defined  and  classified,  8  20,  21. 

Jurisdiction,  meana  to  carry  into  effect,  8  187. 

Justices'.     See  Justice's  Court. 

Motions  refused  for  informality,  second  applloatlon,  8  181. 

Non-judicial  daya,  8  184. 
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Non-judicial  daji*  appointmenti  on,  |  185. 

Ostht,  power  to  administer,  {{  128,2098. 

Officers  of,  powers  and  duties  prescribed  by  Political  Code  and  Penal  Oode^  I  26S. 

Order,  refusal  of,  second  application,  |  182. 

Place  of  holding,  provisions  respecting,   8S  142— 144* 

Police  court,  provided  for  in  Political  Code,  i  121. 

Power  of,  to  which  an  action  Is  transferred,  f  899. 

Power  to  amend  and  control  process,  i  128. 

Power  to  compel  attendance  of  witnesses,  $128. 

Power  to  compel  obedience  to  judgments,  orders,  pvoeeai,  I  128, 

Power  to  control  ministerial  olBcen,  S  128. 

Power  to  enforce  order,  |  128. 

Power  to  proTide  means  to  carry  jurisdiction  into  effect,  |  18T. 

Powers  and  duties  incident  to,  fS  128-180. 

Presumption  that  court  acts  within  jurisdiction,  1 1968. 

Probate.     See  Probate  Court. 

Process,  power  to  amend  and  control,  S  128. 

Publicity  of  proceedings,  Sf  124,  126. 

Questions  of  law  addressed  to,  |  2102. 

Record,  courts  of,  what  are,  I  84. 

Reporter,  IS  268-274.     See  Phonographic  Reporter. 

Rooms,  directing  sheriff  to  provide  suitable,  8  144. 

Rooms,  suitable,  provided  by  sheriff,  expense,  how  payable,  |  144. 

Rules,  power  of  court  of  record  to  make,  |  129. 

Rules,  take  effect  when,  t  180. 

Seal  of,    failure  of  supervisors  to  provide,  order  on  sheriff,  S  161* 

Seal  of,  judicial  notice  of,  S  1875. 

Seal  of,  supervisors  to  provide,  |  151. 

Seal  of,  supervisors  failure  to  provide,  order  on  sheriff,  %  161. 

Seals,  what  courts  shall  have,  i  147. 

Seals  of.     See  Seals. 

Sittings,  public,  9  124. 

Sittings,  when  private,  i  125. 

Subsequent  applications  for  orders  refused,  eontempt,  |  182. 

Subsequent  apxWications  for  orders  refused,  when  prohibited,  1 189. 

Superior.     See  Superior  Court. 

Supreme.     See  Supreme  Court. 

Vacancy,  proceedings  not  affected  by,  |  184, 

What  are  the  courts  of  justice,  8  88. 

OOVENANT. 

Breach  and  performance  of.     See  Forcible  Entry  and  Detalno; 

CREDITORS.     See  Debtors. 

Administrator,  nominee  of  creditor  as,  8  1867. 

Administrator,  when  may  be  appointed  as,  8  1866. 

Cannot  sue  special  administrator,  8  1415. 

Claim  not  included  in  order,  how  disposed  of,  8  1650, 

Defrauding,  arrest,  8  479. 

Hay  apply  for  order  of  sale  of  estate,  8  1545. 

May  require  suits  brought  to  recover  property  of  estate,  |  1596^ 

May  assent  to  deduction  on  contingent  claim,  8  1648. 
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May  exeept  to  administrator*!  aeeount,  |  1625. 
MayhaTo  ezeeution  iasned  npron  Judgment^  |  1649. 

Proceedings  of,   on  presentation   of  claim,    88  1404-1504.     Boa   Esti     a  of  De- 
cedents, X. 
Beceiver,  appointment  of,  in  action  by,  |  564. 
Redemption,  right  of.  88  701,  702. 
To  present  claims  against  estate,  time  when,  8  1498. 
When  entitled  to  administer,  8  1865. 

OBIME. 

Conviction  of,  as  ground  for  remoTal  of  attorney,  8  287. 

OBIMIKAL  ACTION.     See  Actions. 

Holidays,  court  may  exercise  powers  of  mogtstrate  on,  1 184. 
Limitation  of  action  on  undertaking  given  in,  8  840. 
Penal  Code  provides  for,  8  81. 

CBIMINAL  OONVEBSATION. 
Sitting  of  eoort,  private,  8  125. 

OBIMINAL  LAW. 

Dying  declarations,  admissibility  of,  8  1870. 

Ouilt  to  be  proved  beyond  reasonable  doubt,  8  2061. 

Holiday,  court  may  act  as  magistrate  on,  8  184. 

Husbands  and  wives  as  witnesses,  8  1881. 

Imprisonment,  effect  on  statute  of  limitations,  8  852. 

Intent,  unlawjfnl,  presumed  from  unlawful  act,  8  1968. 

Juvenile  court,  8  181. 

Jury,  manner  of  impaneling,  8  251. 

Penal  Code  provides  for  prosecution  of  criminal  action,  f  81« 

Perjury,  number  of  witnesses  necessary,  8  1844. 

Presumption  of  innocence,  8  1968. 

Probationary  treatment  of  juvenile  offenders,  8  181« 

Treason,  number  of  witnesses  necessary,  8  1844. 

CBOSS-COMPLAINT. 
Answer  to,  81  422,  442. 
Counterclaim.     See  Counterclaim. 
Oross-demand.     See  Cross-demand. 
Demurrer  to,  8S  422,  442. 
Demurrer  to  answer  to,  8  422. 
Necessary  parties,  to  bring  in,  8  889, 
One  of  defendants  pleading!,  8  422. 
Service  of,  8  442. 

Summons  must  be  issued  and  served  on  partlea  who  boTO  not  ftppearod,  |  44S. 
When  proper,  8  442. 

0B088-DEMAND.     See  Counterclaim;  eross-compUin|» 
Assignment  does  not  bar,  when,  8  440, 
Death  of  party  does  not  affect,  8  440l 
Omission  to  set  up,  fatal,  8  439. 
Whan  deemed  compenaated,  8  440, 
Code  Oiv.  Proe. — 68 
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0B08S-BXAMINATI0H.     8m  WItnetiM. 
Defined,  H  2045,  2048. 

OBOssnvofl. 

Reilroad,  how  to  bo  msdo,  1 1240. 

Ballroed,  Mparation  of  gradei,  end  oxponM  of,  |  1240. 

OBUELTT  TO  ANIICALS. 

Lion  for  acit  dono  to  preyent,  onforcemont  of.  And  dispotitioa  of  proeoodi,  |  1208. 

OUMULATIVB  BVZDEVOB. 
Defined,  1 1888. 

OUBBENOT. 

BeooTozing  ipeeiflo,  |  867, 

CUSTODT. 

Abstract  of  title  in  partition,  enatody  of,  |  709. 
Cnstodian  of  writing  to  give  eopiea,  |  1898. 
Wiil,  euatodian  of,  mnat  prodnoe,  |i  1298, 1809, 

OUBTOM. 

Local,  govems  aetiona  ooneeming  mining  claioia,  |  748. 
Mining  customs,  usages,  or  regulationa,  admissibility  of,  |  748. 
Uaage,  oTidence  of,  |  1870. 


DAMAGES. 

Amonnt,  atating  in  complaint,  |  428. 

Appeal,  damagea  for  delay,  S|  957,  980. 

Complaint,  atating  amount  in,  |  428. 

Oontempt,  liability  of  party  failing  to  appear  at  hearing  for,  1 1S2<I» 

Costa  in  aetiona  for,  8|  1022,  1025. 

Coata  where  on  new  trial  greater  damagea  not  recoTored,  fi  1254. 

Death,  failure  to  giro  notice  of,  to  public  adminiatrator,  S  1728. 

Death  of  human  being,  for,  f  877. 

Default,  on  judgment  by,  f  585. 

Double,  for  causing  arreat  of  witness,  |  2088. 

Double,  in  fraudulent  aale  by  executor,  8  1572. 

Double,  respecting  estatee  of  decedents,  9f  1480, 1572. 

Eminent  domain,  in,  assessment  of,  |  1248. 

Eminent  domain,  in,  89  1248-1254.     See  Eminent  Domain. 

Excessive,  aa  ground  for  new  trial,  8  857. 

Exemplary,  unmarried  female  may  recover,  for  aeductioa,  8  874. 

Forcible  entry,  treble  damagea  in,  88  785,1174. 

Improvement,  aetting  off  value  of,  8  741. 

Injunction  reapecting  watera,  vacated  or  modified  when  bond  for  damagta  given, 

8  582. 
Issues  of  fact,  how  tried  in  action  for  damagea,  8  592. 
Joinder  of  claima  for,  8  427. 

Jury,  when  to  be  aasessed  by,  on  failure  to  anawer,  8  586. 
Libel,  8  461. 
Mandamua  proceedinga.  In,  88  1090, 1095 
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Miaeondiiet  in  probata  lale,  9S  1571, 1572. 

Mnit  be  eUlmed  in  eompUint,  §  426. 

Nesleet  eanslnf  doath,  damagea,  f  877. 

Keglaet,  damages  for  death  cauaed  by,  limitation  of  aetion,  I  889. 

Nui  Banco,  for,  |  731. 

Realty,  for  injury  to,  after  ezeention  aalo  and  befort  delirory,  pnrchaaer  maj 

reoorer,  |  746. 
Replerin,  in,  for  detention,  |  667. 
Revocation  of  anbmission,  damagea  for,  1 1200. 
Sednetion,  for,  |  874. 
Sheriff,  liability  of,  |  682. 
Slander,  1461. 

Snbpana,  for  disobeying,  1 1002. 
Treble,  for  .waste,  trespass,  etc.,  H  782-786. 
Treble,  in  forcible  entry,  S8  735,  1174. 
Trees  or  timber,  cutting  or  carrying  away,  ||  733,  784. 
Trespass,  treble,  in,  IS  788,  784. 
Usurpation  of  office,  for,  |  807. 
Waste,  treble,  for,  f  782. 

Will,  failure  of  cuatodian  of,  to  produce  It.  liability  for,  i  1298. 
Witneas  disobeying  subpoena,  liability  to  party  aggrieved,  8  1902, 
Wrongful  arrest  of  witness,  |  2008.  % 

Wrongful  death,  for,  8  877. 

DATS. 

Presumption  aa  to,  8  1968. 

Presumption  that  writing  ii  truly  dated,  1 1968. 

DATS. 

Holidays.     See  Holidays. 
Judicial,  88  188-135. 

DEATH. 

Abatement  of  action  by,  8  285. 

Action  for,  who  may  bring,  88  876,  877.     See  Wrongful  Death. 

Adverae  possession,  effect  of  death  on,  8  827. 

Attorney,  of,  notice  to  appoint  successor,  8  286. 

Bail  exonerated  by  death  of  defendant,  8  ^91. 

Child,  death  of,  pending  administration,  proceedings  on,  8  1666* 

Co-executor,  duty  of  remaining  executors,  8  1425. 

Continuance  of  action  against  successor  or  representatiTe,  8  885. 

Counterclaim  not  barred  by,  when,  8  d40. 

Court  commissioner,  appointment  of  elisor  to  execute  deed,  8  726. 

Damagea  for,  8  377. 

Decision  or  verdict,  death  after,  and  before  Judgment,  8  069. 

Declarations  of  decedent  relating  to,  8  1870. 

Declarationa  of  decedent,  8  1S70.     See  Eridenoe. 

Deposition  may  be  read  in  case  of  death  of  witness,  8  2032. 

Elisor,  appointment  to  execute  deed  on  death  of  oommissioner,  I  729. 

Execution  after,  8  686. 

Executor,  proceedings  on  death  of,  8  1858. 

Executors,  proceedings  where  all  die,  8  1426. 

Heirs  may  sue  for,  8  877. 
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(Continued.) 
Infant,  who  may  sue  for,  and  who  liabla,  |  876. 

Judge,  of,  aettlement  of  bill  of  except iona  or  atateotent  in  ease  of,  |  65S. 
Limitation,  effect  of,  ||  827,  353,  355. 
Limitation,  eztenaion  of  time  to  aue,  II  858,  856. 
Limitation  of  action  for,  |  840. 
Nefligenee,  cauaed  by,  who  may  aue  for,  |  877. 
Negligence,  child,  death  cauaed  by,  who  may  ane,  |  876. 
Partition,  death  pending  proceedinga,  effect  of,  ||  768,  766. 
Party  entitled  to  appeal,  of,  right  of  attorney  or  repreaentativa  to  appaal,  |  941K 
Party,  of,  effect  on  action,  |  885. 
Poaaeaaion,  right  of,  not  affected  by,  |  827. 
Preaumed  after  aeren  yeara,  |  1968. 
Public  adminiatrator  to  be  notified  of,  |  1728. 
RepreaentatiTo  may  aue  for,  |  877. 
Bet-off  not  affected,  |  440. 
SorriTal  of  actiona,  |  885. 
SuryiTorahip,  preaumption  aa  to,  |  1968. 
Wagea  a  preferred  claim  in  case  of,  |  1205. 
Who  may  be  aued  for,  ||  876,  877. 

DEBTOB.     Bee  Creditor;  Debta. 

Action  to  eompel  aatiaf action  of  debt  for  which  one  bound  aa  aurety,  |  1050. 

Appointment  of  receiver  in  action  by  creditor,  |  664. 

Arreat.     See  Arrest  and  Bail. 

Attachment.     Bee  Attachmenta. 

Confeaaion  of  Judgment.     See  Confesaion  of  Judgment. 

Discharge  or  bequest  of  debt  againat  executor,  effect  of,  1 1448. 

Execution.     See  Exeeutiona. 

Naming  debtor  aa  executor,  effect  of,  {  1448. 

Supplementary  proceedinga.     See  Supplementary  Prpeeedinga. 

B^lationahip  of,  disqualifiea  Juror,  |  602. 

DBBTS.     Bee  Attachmenta;  Estatea  of  Deeedenta;  Exeeutiona;  Supplementary  Pro- 
ceedinga. 
Attachment  of,  ||  541,  542. 
Compromiae  of,  good  without  aeal,  I  1984, 
Compromiae.     See  Compromise. 
Contribution  among  debtora,  I  709. 
Oreditora.     See  Creditora. 
Debtora.     See  Debtora. 
Exeeutiona,  aeiiure  on,  |  688. 
BeceiTor  may  collect,  |  568. 
Ward'a,  how  paid,  |  1768. 

DEOBXT. 

In  respect  to  court  or  proceedinga,  t  contempt,  |  1209* 

DEOISION. 

Death  after  decision  and  before  Judgment,  |  669. 

Deemed  excepted  to,  i  647. 

Demurrer,  on,  notice  of,  |  476. 

Bxceptiona  to,  how  presented,  settled,  or  allowed,  |  650. 
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DECISION.     (Oontlnned.) 

Exceptions  to,  when  to  be  tftlcen,  8  646. 

Facta  and  eonelaaiona  separately  stated,  i  688. 

Judgment.     Bee  Jndgmenta. 

Heaninf  of,  §  1088. 

Huat  be  filed  within  thirty  days,  I  683. 

Mnat  be  in  writing,  {  632. 

On  motion  for  new  trial,  8  660. 

On  motion  to  modify  award,  right  of  appeal,  |  1280. 

When  subject  to  review  on  appeal,  8  066. 

DECISION  OF  BEFEBEB. 

Findings  of  fact  and  law  must  be  separately  steted,  8  64t. 

DBOLABATION.     See  Evidenoa. 
Oath  includes,  8  17. 

DECLARATION  OF  INTBNTIOH. 

Attorney,  alien,  8  275. 

DEDICATION. 

Presumption  of  dedication  of  burial-ground,   8  196S. 

DEEDS. 

"Agreement"  Includes,  8  1856. 
Boundariea.     See  Boundariea. 
Conyeyance  of  estate  of  decedent,  8  1555. 
Description  of  land,  rules  for  construing,  8  2077, 
Evidence,  acknowledged  deed  as,  88  1948,  1951, 
Execution  of,  defined,  8  1088. 
Mortgage  not  deemed,  8  744. 
SherilTs,  to  escheated  estate,  8  1271. 
Sherira,  88  708, 1271.     8—  Sherirs  Deed. 

DEFAULT. 

Account,  how  taken  or  examined,  when  neeeasary,  8  586. 

Actions  on  contracts  for  money  or  damages,  elerk  to  enter,  8  685. 

Against  non-resident,  8  585. 

Amendments,  default  for  failure  to  anawer,  8  482. 

Amount  of  judgment  in  action  on  contract  for  money  or  damages,  8  686« 

Cannot  exceed  amount  demanded,  8  580. 

Costs  on,  8  585. 

Damages,  assessment  of,  on,  8  585. 

Demand  alleged,  proof  of,  8  585. 

Deposition  may  be  taken  without  notice  or  aflldavit  on,  8  2028. 

Deposition,  notice  of  taking  of,  waiver  by  default  and  failure  to  appear,  8  2004. 

Deposition,  notice  not  necessary  in  ease  of,  when,  8  2029. 

Deposition,  taking  of,  on,  8  2020. 

Entry  of,  clerk  to  enter  when,  8  585. 

Entry  of  judgment  on,  elerk  to  enter  when,  8  585. 

Examination  of  plaintiff  or  agent,  8  585. 

For  failure  to  answer,  8  585. 

For  failure  to  answer  amended  complaint,  88  432,  872. 
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DBrAULT.     (Continued.) 
Inelndei  ooiti,  §  685. 
In  forcible  entry  and  detainer,  9  1109. 
Judgment  by,  eannot  exceed  amount  demanded,  |  580. 
Judgment  by,  relief  from,  in  jnstice'i  court,  f  859. 
Jndgment-roU  in  ease  of,  f  670. 
Justice's  court,  in.     See  Justice's  Court,  XZ. 
Mandamus  not  granted  by,  |  1088. 

Non-resident,  default  judgment  against,  proceedings  on,  |  685. 
Plaintiff  to  apply  to  court  for  relief  when,  f  586. 
Procedure,  f  685. 

Procedure  where  service  by  publication,  |  586. 
Proof,  court  hears,  when,  |  585. 

Quiet  title,  costs  not  allowed  where  defendant  does  not  answer,  |  789. 
Quieting  title  against  unknown  owners,  default  not  entered,  |  751. 
Reference,  when  may  be  ordered,   |  585. 
Relief  from  judgment  by,  i  478. 

Summons,  publication  of,  proceedings  and  judgndsnt  Ia  eaae  oU  |  58ft. 
What  relief  may  be  awarded  plaintiff,  |  580. 
When  entered,  i  585. 

DEFECT. 

Of  parties,  ground  for  demurrer,  I  480. 

In  account,  further  account  may  be  ordered,  |  454. 

In  pleadings,  when  disregarded,  |  475. 

DEFENDANT.     See  Parties. 
Pleadings  of,  |  422. 
Summons  where  defendants  reside  In  different  counties,  |  40d, 

DEFENSE.     See  Answer. 

Assignment  not  to  prejudice,  ft  868. 

Must  be  separately  stated,  f  441. 

Order  of,  at  trial,  |  607. 

Particular  actions.     See  particular  titla. 

Several,  how  stated,  |  441. 

ScTcral  may  be  stated  in  answer,  |  441. 

Written  instrument,  founded  on,  9  ^8. 

DEFICIENCY  JUDGMENT. 

Foreclosure  of  mortgage  on  decedent's  estate,  |  1578L 
On  foreclosure  of  mortgage,  f  726. 
Undertaking  to  stay,  |  945. 

DEFINITION.     See  Words  and  Phrasoa. 
Action,  I  22. 
Affidavit,  9  2008. 
Affinity,  9  17. 
Appellant,  9  988. 
Certiorari,  9  1067. 
Civil  action,  9  80. 
Complaint  in  justice's  court,  9  85S. 
Conclusive  evidence,  9  1887. 
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DBFIMITIOII.     (Oon  tinned.) 
Conttitntion,  1 1897. 
CorrobormtW*  eridenee,  §  1880. 
Orosf-ezamlnation  of  witnesi,  f  204S* 
CumnUtiTt  eTidence,  S  1888. 
Decision  of  court  or  referee,  1 1088. 
Defendmnt,  |§  808.  1068. 
Depose,  I  17. 
Deposition,  f  2004. 
Direct  evidence,  I  1881. 
Direct  ezsminatioh  of  witness,  |  204ib 
Eminent  domain,   |  1287. 
ETidenee,  I  1828. 
EzcepUon,  |  640. 
Execution  of  instrument,  1 1088. 
Forcible  detainer,  §  1160, 
Forcible  entry,  |  1150. 
General  verdict,  S  824. 
Grand  Jury,  |  102. 
Incapable,  §  1767. 
Incompetent,  |  1767. 
Indirect  evidence,  1 1882* 
Indispensable,  §  1886. 
Inference,  i  1058. 
Injunction,  |  525. 
Injury  to  person,  S  20. 
Injury  to  property,  |  2S. 
Insane  person,  |  1767. 
Issue,  81  588.  878. 
Judgment,  |  577. 

Jadffment  in  special  proceedinfi,  |  1064r 
Judicial  record,  S  1004. 
Judicial  remedies,  I  20. 
Jury,  I  100. 
Jury  of  inquest,  |  105. 
Law,  18  1805-1800. 
Law  of  evidence,  8  1825. 
Leading  questions,  8  2040. 
Liens,  8  1180. 
Mandamus,  8  1084. 
Material  allegations,   8  468. 
Mentally  incompetent,  8  1767* 
Month,  8  IT. 
Motion,  88  1008, 1064. 
New  trial.  8  656. 
Nuisance,  8  781. 
Obliglktion,  8  26. 
Occupant,  8  1160. 

Oral  examination  of  witness,  8  S<M)81» 
Order,  88  1003,1064. 
Organic  law,  8  1807. 
Partial  evidence,  8  1884. 
Person,  8  17. 
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DEFINITIOli .     (Cod  tinned. ) 
Personal  pioperty,  I  17. 
Pleintiir.  |)'<  808,  1063. 
Pleedlnffi,  |  420. 
Preiumptioi^  |  1959. 
Prima  facie  eTidenee,  |  188t» 
Primary  eTidenee,  |  1829. 
Private  property,  I  1240. 
PriTate  aUtntea,  |  1898« 
Prirate  writing,  f  1889. 
Process,  I  17. 
Prohibition,  8  lioa. 
Proof,  I  1824. 
Property,  §  17. 
Public  itatntet,  I  1898. 
Public  writings,  |  1888. 
Real  property,  I  17. 
Redemptioner,  f  701* 
Respondent,  %  988. 
Review,  |  1067. 
Satisfactory  evidence,  |  1885. 
Seal,    81  14*  1930,  1981. 
Seal,  public,  8  1931. 
Secondary  evidence,  8  1880. 
Section,  8  134. 
Slight  evidence,  8  1885. 
Special  proceedings,  8  28. 
Special  verdict,  8  824. 
State,  8  17. 

SUtute,  88  1897.1898. 
Subpcena,  8  1985. 
Subscribing  witness,  8  1988. 
Suggestive  questions,  8  2040. 
Testify.  8  17. 
Trial  jury,  8  198. 
Trustee,  8  369. 
United  States,  8  17. 
Unlawful  detainer,  8  1181. 
Unwritten  laws,  8  1899. 
Verdict,   8  624. 
Will,  8  17. 
Witness,  8  1878. 
Witness,  subscribing,  8  1985. 
Writ.   8  17. 
Written  law,  8  1896. 

DELIVEBT. 

Presumption  arising  from  delivery  of  thing,  8  196t« 
Presumption  of,  from  possession  of  order,  8  1968. 

DEMAND. 

For  bill  of  particulars.  8  454. 
In  unlswful  detainer.  8  1161. 
Inspection  of  written  instrument,  demand   for,  8  449. 
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DEMT7BBEB. 

Accusation  In  proceeding  to  remoTo  attorney,  to,  |  290* 

Answer,  allowing,  where  demurrer  OYerruled,  |  472. 

Amended  pleading,  to,  |  472. 

Answer  and,  at  same  time,  |  481« 

Answer,  to,  81  422,  448. 

Answer,  to,  grounds  for,  I  448. 

Answer,  to,  in  mandamus,  8  1091. 

Answer,  to,  OTermling  facts  of  answer  deemed  denied,  8  472* 

Answer,  to  part  of,  8  448. 

Answer  to  part  and  demurrer  to  part,  8  ^^1* 

Answer,  to,  time  for,  8  482. 

Appearance,  demurrer  is,  8  1014. 

As  a  pleading,  8  422. 

Complaint,  maj  be  taken  to  whole  or  any  part  ol^  8  d81« 

Complaint,  to,  must  specify  grounds,  8  431.  ' 

Complaint,  to,  time  for,  8  430. 

Gounterelaira,  to,  88  448,  444. 

Cross-complaint,  demurrer  to  answer  to,  8  ^22. 

Cross-complaint,  to,  88  422,  442. 

Forcible  entry  and  detainer,  in,  8  1170. 

Oronnds  for,  88  480,  481. 

Grounds  of  demurrer  to  opposition  to  probate,  8  1312. 

Grounds  of,  to  be  specified,  8  dSl. 

InterTOntlon,  to,  8  887. 

Issues  raised  by,  8  589. 

Judgment  on,  proceedings  after,  8  886. 

Judgment-roll,  copy  of  order  on,  is  part  of,  8  670. 

Justice's  court,  in,  88  854,  856-858,  860.     Bee  Justice's  Court,  ▼• 

Objection  to  complaint  waived  when,  8  434. 

Order  sustaining  or  overruling,  deemed  excepted  to,  8  647. 

OTorruled,  allowing  answer,  8  472. 

OTermling  demurrer  to  answer,  facta  alleged  deemed  denied,  8  d78« 

Overruling,  imposition  of  terms  in  allowing  answer,  8  472. 

Overruling,  time  to  answer  runs  from  notice,  8  476. 

Sustaining,  time  to  amend  runs  from  notice,  8  476. 

Time  for,  extending,  88  478,  1054. 

Time  within  which  may  be  taken  to  answer,  8  448. 

Time  within  which  must  be  taken  to  complaint,  8  480. 

To  what  pleadings  may  be  taken,  8  422. 

Waived,  not,  by  filing  unswer  at  same  time,  8  d72« 

Waiver,  by  failure  to  demur,  8  484. 

Waiver  of  summons  by,  8  406. 

When  defendant  may  demur,  8  480. 

Whole  or  part  of  complaint,  may  be  taken  to,  8  481. 

DENIAIt.     Bee  Answer. 

DENTISTS. 

Exemption  of  property  of,  8  000. 

DEPOSE. 

Includes  what,  8  17. 
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DEPOSIT. 

Appeal  to  superior  eourt,  on,  |  978. 
In  lien  of  bail,  f  S  497-600.     Bee  Arrest  and  Ball. 
In  lien  of  undertaking,  on  appeal,  SS  940,  941.  948. 
Instead  of  undertaking,  in  Justice's  eourt,  S  926. 

Moneys  deposited  with  treasurer  to  pay  claim  against  estate  wlien  deeedent  can- 
not be  found,  1 1614. 

DEPOSIT  IN  OOUBT.     Bee  Eminent  Domain. 

Appointment  of  clerk  to  receive,  how  long  continues,  and  rsTocation  of,  I  678. 

Appointment  of  clerk  to  receire,  to  be  filed  with  treasurer,  I  678. 

By  one  interpleading,  |  886. 

Condemnation  proceedings,  loss  of,  who  to  bear,  |  1254. 

Conditions  of,  |  572. 

Defendant  may  make,  and  ask  for  order  of  substitution  when,  |  888, 

Moneys  to  be  delivered  to  clerk  or  deputies,  I  573. 

Must  be  paid  to  clerk  and  deposited  with  county  treasurer,  |  678. 

Of  proceeds  of  partition,  8  773. 

Of  surplus  after  foreclosure,  8  727. 

Of  surplus  on  sale  of  boat,  8  826. 

On  appeal.  88  926,  940,  941,  948. 

Order  for,  how  enforced,  8  674. 

Payment  in  condemnation  proceedings,  88  1252,  1254. 

Payment  to  county  treasurer,  his  liability  therefor,  8  578« 

Payment  to  county  treasurer,  how  kept  by  him,  8  678. 

Proceeds  of  sale  of  mortgaged  realty,  8  1569. 

BherifT  required  to  take  money  when,  8  674. 

Sheriff  to  deposit  bail-money  in  court,  8  498. 

Treasurer,  duties  of,  8  678. 

Treasurer  liable  for,  on  official  bond,  8  878. 

Trustee,  by,  8  672. 

When  court  may  order,  1.678. 

DEPOSmOH. 

Affidavit,  may  be  taken  without,  on  default,  8  2028. 

Affidavit  where  party  defaults  or  fails  to  appear,  8  2028. 

Another  state,  to  be  used  in,  how  taken,  88  2036-2088. 

Another  state,  to  be  used  in,  right  to  take,  8  2085. 

Another  state,  to  be  used  in.  witnesses,  how  procured,  88  2086,  2087. 

Answers  of  witness  to  be  taken  down,  8  2006. 

Contempt,  refusal  of  witness  to  subscribe  to,  8  1991. 

Continuance,  deposition  of  witness  on,  as  evidence,  8  596. 

Continuance,  deposition  of  witnesses  may  be  taken  on,  8  596. 

Continuance,  when  only  granted  for  failure  to  return,  8  2027. 

Corporation  as  party,  deposition  of  witness  who  is  officer  or  member,  f  8021. 

Court  commissioner  may  take,  8  259. 

Default,  may  be  taken  on,  without  notice  or  affidavit,  8  2028. 

Default*  of  defendants,  taking,  on,  8  2020. 

Defined,  8  2004. 

Depose,  defined,  8  17. 

Distribution  proceedings.  In,  8  1664. 

Effect  of,   8  2089. 

Evidence,  excluding,  if  taking  was  not  fair.  8  2022. 
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DEFOSITIOV.     (Oontiniied.) 

Evidence,  right  to  read,  S9  2021,  2022,  2083. 

Heirship,  in  proceedings  to  determine,  f  1664. 

In  state,  absence  of  witness  to  be  proved  before  reading  In  oTldenes,  I  8083. 

In  state,  before  whom  may  be  taken,  fi  2081. 

In  state,  cannot  be  read  if  presence  of  witness  procurable,  8  2021. 

In  state,  death  of  party,  deposition  may  be  read  In  case  of,  i  3083* 

In  state,  either  party  may  take,  of  witness,  S  2081. 

In  state,  in  action,  time  of  taking,  fi  2021. 

In  state,  in  special  proceeding,  time  of  taking,  |  2021. 

In  state,  in  what  eases  may  be  taken,  {{  2021,  2081. 

In  state,  manner  of  taking,  Si  2081,  2082. 

In  state,  may  be  used  by  either  party,  %  2082. 

In  state,  notice,  depositions  are  made  upon,  f  2004. 

In  state,  notice  of  taking,  time  of,  9  2081. 

In  state,  notice  of  time  of  taking,  shortening,  9  2081. 

In  state,  reading,  tubscription  and  certification,  9  2083. 

In  state,  refusal  of  witness  to  subscribe  to,  a  contempt,  9  1991. 

In  state,  right  to  read,  absence  of  or  infirmity  of  witness  to  be  shown,  i  3083. 

In  state,  sealing  and  inclosing,  9  2082. 

In  state,  serrlee  of  affidarit  and  order,  9  2081. 

In  state,  to  be  used  out  of  state.     See  post,  this  title. 

In  state,  to  whom  directed  and  delivered,  9  2082. 

In  state,  using  at  trial,  death,  absence,  or  infirmity  of  witness  to  be  shown,  9  3082. 

In  state,  using  at  trial,  may  be  read  on  death  of  witness,  9  2033. 

In  state,  using  at  trial,  objections  to  form  of  questions,  9  3083. 

In  state,  who  may  take,  9  2081. 

Jurors,  on  deliberation,  may  not  take  with  them,  9  fil3. 

Justice  of  peace  may  take,  9  179. 

Justice  of  supreme  court  may  take,  9  179. 

Justice's  court,  postponement  of  trial,  testimony  may  be  taken  on,  9  878. 

Mode  of  taking,  9  3006. 

Notice,  may  be  taken  without,  on  default,  9  2028. 

Notice  of  taking,  wairer  by  default  and  failure  to  appear,  9  2004. 

Notice,  upon  whom  only  need  be  serred  in  proceedings  to  determine  heirship, 

9 1664. 
Notice  where  party  defaults  or  falls  to  sppear,  9  2028. 
Out  of  state,  application  for,  notice  of,  99  2024,  2025  H> 
Out  of  state,  application  for,  who  msy  make,  9  2024. 
Out  of  state,  commission,  certificate  to,  where  Issued  by  justice,  9  3024. 
Out  of  state,  eommission,  from  justice's  court,  certificate,  9  2024. 
Out  of  state,  commission,  non-return  of,  continuance  for,  showing  necessary,  |  3037. 
Out  of  state,  commission  to  take,  how  issued,  9  2024. 
Out  of  state,  commission  to  take,  to  whom  directed,  9  2034. 
Out  of  state,  commission,  to  whom  to  Issue,  9  2024. 
Out  of  state,  commissioner's  authority  and  duty,  9  2026. 
Out  of  state,  continuance  for  failure  to  return,  when  only  granted,  9  3037, 
Out  of  state,  either  party  may  use,  9  2027. 
Out  of  state,  in  action,  time  of  taking,  9  2020. 
Out  of  state.  In  special  proceeding,  time  of  taking,  9  2030. 
Out  of  state,  interrogatories,  attaching  to  commission,  9  2025. 
Out  of  state,  interrogatories,  attaching  to  the  notice,  9  2025. 
Out  of  state,  interrogatories,  direct,  eross,  and  redirect,  9  2035. 
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Out  of  itate,  IntorropatorieSt  lettlement  of,  |  2025. 

Out  of  itate,  interrogatoriei,  taking  without,  §  2025. 

Out  of  state,  intorrogatorlea  to  be  annexed,  how  presented  and  settled,  I  2025. 

Out  of  state,  notice  dispensed  with,  where  summons  published  and  default  entered, 

when,  I  2020. 
Out  of  state,  oral  interrogatories,   appearance  and  interrogation  on  taking   bj. 

I  2025  )&. 
Out  of  state,  oral  interrogatories,  commission  to  take  on,  |  2025  H* 
Out  of  state,  oral  interrogatories,  commissioner's  authority  and  duty,  |  2026. 
Out  of  state,  oral  interrogatories,  fees  and  mileage,  where  party  fails  to   take, 

I2025H. 
Out  of  state,  oral  interrogatories,  notieo  of  taking,  S  2025  )&. 
Out  of  state,  right  to  read,  |  2022. 
Out  of  state,  right  to  use  of,  |  2028. 
Out  of  state,  time  of  Uking,  |  2020. 
Out  of  state,  to  be  used.     Bee  post,  this  subject. 
Party,  deposition  of,  Hght  to  toke,  I  2021. 

Perpetuating  testimony,  authority  of  person  appointed  to  take  deposition,  S  2085. 
Perpetuating  testimony,  defwsition,  eifeet  of,  S  2089. 

Perpetuating  testimony,  deposition,  reading  of,  effect  of,  as  OTidence,  I  2080. 
Perpetuating  testimony,  deposition,  reading  of,  objections  that  may  be  urged,  i  2088. 
Perpetuating  testimony,  deposition,  when  may  be  produced  in  evidence,  {  2088. 
Perpetuating  testimony,   designating  clerk  to  whom  depoaition   to  be  returned* 

S  2084. 
Perpetuating  testimony,  interrogatories  and  settlement  of,  |  2086. 
Perpetuating  testimony,  manner  of  taking  deposition,  |  2086. 
Perpetuating  testimony,  notice  of  and  service  of,  %  2084. 

Perpetuating  testimony,  order  and  petition  with  proof  of  service  to  be  filed,  S  2086. 
Perpetuating  testimony,  order  for,  |  2084. 

Perpetuating  testimony,  petition  for  order  for,  what  to  allege,  |  2084. 
Perpetuating  testimony,  petition,    order,    and    papers   filed   prima    facie    evideneab 

t  2087. 
Perpetuating  testimony,  petition  to  be  verified,  S  2084. 
Perpetuating  testimony,  testimony,  how  perpetuated,  f  2088. 
Police  judge  may  take,  §  179. 

Postponement  of  trial,  deposition  of  witness  on,  admissible,  |  506. 
Postponement  of  trial  for  non-return  of,  showing  required,  (  2027* 
Postponement  of  trial,  testimony  may  be  taken  on,  Sfi  596,  876. 
Prisoner's,  when  taken,  f  1997. 
Production  of  deposition  in  evidence,  8  2088. 
Question  and  answer,  are  taken  in  form  of,  8  2002. 
Reading  of,  excluding  if  taking  was  not  fair,  §  2022. 
Reading  of,  right  to  read,  88  2021,  2022,  2082. 
Reference  to  take,  in  proceeding  to  remove  attorney,  8  208. 
Refusal  of  witness  to  subscribe  to,  punishment  of,  8  1991. 
Superior  judge  may  take,  8  179. 
Supreme  judge  may  take,  8  179. 

To  be  used  in  another  state,  how  taken,  88  2036-2038. 
To  be  used  in  another  state,  right  to  take,  8  2035. 
To  be  used  in  another  state,  subposna,  when  issued,  88  2086,  S087. 
To  be  used  in  another  state,  witness,  how  procured  upon  commission,  8  2086. 
To  be  used  in  another  state,  witneas,  how  procured  where  no  commiasion,  8  20ST. 
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When  may  be  used.  §9  2019,  2028,  2082. 

When  to  be  Uken,  {2019. 

Witneiset  to  will,  depoiitione  of,  i  1808. 

Witness*!  testlmpny  may  be  taken  on  postponement  of  trial,  1 1  698,  876. 

Written  declarations  under  oath  to  be  by,  In  what  cases,  §  2019. 

DEPtTTT  OLEBBL     See  Olerk. 

DEPUTT  SHEBIFF.     Bee  Sheriff. 

DESCENT. 

Right  or  possession  not  affected  by  descent  east,  |  827* 

DESCBIPTION. 

Boundaries.     See  Boundariet. 

Real  property,  in  pleading,  |  456. 

Rules  for  construing  description  of  land,  {  2077. 

Surrey,  description  of  property  in  order  for,  |  748. 

DESTROYED  RECORDS  AHD  DOCUMENTS.     See  Burnt  or  Destroyed  Records  M 
Documents. 

DESTROTED  WILLS. 

Probate  of.     See  Wills,  XL 

DETINUE. 

Limitation  of  action  of^  I  888. 

DEVISE.     See  Wills,  IIL 

DIREOTOB. 

LimiUtioA  of  action  against,  i  869. 

DISABILITT. 

Action  not  abated  by,  I  885. 

Infants.     Bee  Infancy. 

Insane  persons,  of.     Bee  Insane  Persons. 

Judgment  in  suit  to  quiet  title  conclusive  notwithstsndlng,  |  750. 

Justice's,  proceedings  thereon,  fi  922. 

Justice's,  reaasignment  and  transfer  of  action,  8  90. 

Married  women,  of.     See  Married  Women. 

Preaiding  justice's,  substitute,  S  85. 

Superior  Judge's,  holding  court  by  another,  I  160. 

Statute  of  limiutions,  effect  on,  i  828.     See  Limitation  of  Actlont. 

DISBURSEMENTS.     See  Costs. 

DISCHARGE. 

Executor.     See  Executors  and  Administrators,  IV. 

Of  prisoner  oonilned  on  eiTil  process,  SI  1143-1151.     See  Prisoner. 

DISCLAIMER. 

In  action  to  quiet  tltlo,  costs  not  allowed,  |  789. 
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DiBooNmruAiroB. 

Enterinc.  I  681. 

DIBOOUNT. 

Of  elalmt  »c>lBit  deeedent't  •atatt,  |  1648. 

DIBOBETION  OP  COUBT. 

Ooata  of  appeal,  whan  in,  |  1027. 

Ooata  on  poitponement  of  trial  ara  in,  I  1020. 

Coata  on  proceedinga  for  condemnation  of  land  in,  1 1268^ 

ETidenea  on  collateral  queetiona  admitted  in,  8  1868. 

EzKenaaa  of  refereea  in  partition,  SS  768,  798. 

Form  of  administerinf  oath  in,  §  2005. 

Granting  gtay  under  writ  of  raviaw  in,  {  1072. 

On  allowance  of  coeta,  |  1025. 

Order  of  proof  in,  |  2042. 

Order  of  trial,  I  607. 

Ordering  issues  in  mandate  to  be  tried  by  fnrj  in,  f  1004k, 

To  order  reference  in  accusation  againat  attorney,  |  208« 

View  by  Jury  of  premiaea,  allowed  in,  f  1954. 

DZBiaBBAL.     Baa  Appeals;  Judgmenta. 
Consent  of  party,  dismissal  on,  §  581. 
Court  may  grant,  on  its  own  motion,  when,  ||  581a,  688* 
Court  may  grant,  when,  89  581,  581a. 
Either  party  may  take,  when,  9  594. 
Election  eon  teat,  coata  on  dismiaaal,  8  1125. 
Election  conteat,  grounda  for,  88  1117,  1122. 
How  made,  8  S81. 

In  justices'  courts,  8  800.     B—  Justice's  Court,  XL 
Notice  of  motion,  8  583. 
Of  action,  grounds  for,  88  581,  581a,  588. 
On  motion  of  party,  when  .granted,  88  881,  581a,  588. 
Plaintiff,  when  may  dismiss,  8  581. 

Provisional  remedy,  undertalHng,  deliTery  to  defendant,  and  action  on,  |  581. 
Security  for  costs,  for  failure  of,  8  1037. 
Summons,  failure  to  serve  and  return,  8  581a. 
Bummona,  failure  to  aerve  and  return,  where  defendant  absent  ar  conceala  bimaalf. 

8  581a. 
To  be  entered  in  clerk's  register  whan,  8  581. 
To  be  entered  on  minutes  of  court  when,  8  581. 

DIBQUALIFIOATION.     See  Affinity;  Conaangulnity* 
Appraisers,  who  disqualified  to  act  aa,  9  1444. 
Jurora,  of,  8  602. 

Justices  and  judges,  of,  88  170,  888. 
Of  judge  in  probate  proceedings,  8  1480. 
Referees,  of,  8  641. 

OIBBOLtTTIOM.     See  Corporationa. 
Of  aavlugs  and  loan  association,  8  1284. 

OIBTBIBUTION.     See  Estataa  of  Decedents. 
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DX8TBI0T  ATTOBMET. 

Duty  where  public  edminlttrator  faili  to  ecrount,  1 1744. 

NnlemBce,  city  attorney  and  district  attorney  have  concurrent  right  to  ftbate,  |  781. 

Nuiaanect  may  aue  to  abate,  S  781. 

Nuiaanoe,  to  abate,  when  directed  by  auperviaora,  I  781. 

L/ISTBIOT  OOXTBT. 

Tranafer  of  booka,  reeorda,  and  actiona  to  anpKerior  oovrt,  |  70* 

DI8TBI0T  OOXTBTS  OF  APPEAL. 

Applicant  for  admission  to  practice,  to  examine,  |  27A. 
Attorneys  admitted  to  supreme  eourt  may  practice  in,  |  277* 
Examination  of  attorneys  by,  |  270. 
Who  entitled  to  practice  law  la,  |  277. 

DISTSIOT  OF  COLUMBIA. 

Included  in  terms  "aUU"  and  "United  Statea,"  I  17. 

DIVOBOB. 

Adultery,  pleadings  to  bo  serred  on  co-respondent,  1 1O10» 
Confession  of  adultery  will  not  justify,  |  2079. 
Co-respondent  may  appear  and  be  heard,  |  1019. 
Interlocutory  decree  in,  time  to  appeal  from,  S  940. 
Jurisdiction  of  proceedings  for,  |  76. 

Notice,  how  giren  co-respondent  who  cannot  bo  found,  I  1019. 
Sitting  of  eourt,  ,priyaU.  |  126. 

DOCKET. 

Entries  made  how,  f  672. 

Execution  may  issue  on,  of  predecessor,  |  916. 

Foreign  justice's,  copy,  OTidence,  fiS  1921^  1922. 

How  kept,  f  672. 

Inspection,  open  for  public,  |  678. 

Is  what,  i  672. 

Judgment,  how  and  when  entered,  |  671. 

Justices  of  peace,  of,  SI  911-918.     Bee  Juatlce'i  Oourt,  Z. 

Bedemptioner  must  produce,  |  705. 

Satisfaction,  entering,  |  676. 

Transcript  of,  when  filed  in  another  ooonty,  judgment  becomes  lion  thero,  |  674L 

What  to  contain,  |  672. 

DOCTOB8.     See  Phyaiciana. 

DOOUMEHT. 

ProTing.     See  Eridence. 

Burnt.     See  Burnt  or  Destroyed  Becords  or  Documents. 

Production  and  inspection  of.     See  Inspection  of  Writing!, 

DOMIOILE.     See  Besidenco. 

DBUOGIST. 

Exempt  from  jury  duty,  I  200, 

DTINO  DEOLABATXON. 

May  bo  giTon  in  OTidonco  when,  1 187(l» 
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BASNIN09. 

Evemption  of,  |  600. 


Mar  be  eondemned  nnder  eminent  dom«ln,  {  1280. 

EJECTMENT. 

Alienation  pending  luit  doea  not  prejudice,  8  747, 
Coita  of  courae,  when  allowed,  {9  1022,  1024. 
Deacription  of  property  in  complaint,  S  455. 
Executor,  auit  by  or  againat,  8  1582. 
Improrementa  aa  aet-oflf,  8  741. 
Joinder  of  cauaea  of  action  with,  8  427. 
Meaaurement  of  ahafta,  tannela,  etc..  on  land,  8  742. 
Mining  elaima,  evidence  of  cuatom  and  uaage,  8  748. 
Partiea,  88  360,  881. 

Partiea  defendant,  unknown,  elaima  of,  how  determined.  88  749-751. 

Partiea  defendant,  who  may  be  joined  aa,  8  879. 

Summona  to  unknown  defendanta,  88  750,  751. 

Survey  of  land  in  dispute,  liability  for  injury  done  by,  8  748. 

Surrey  of  land,  order  for,  entry  under,  86  742,  743. 

Survey  of  land,  order  for,  what  to  contain  and  how  aerved,  8  748, 

Survey  of  land,  order  may  iaane  for,  8  742. 

Termination  of  plaintiflT'a  title  pending  auit,  effect  of,  8  740. 

Unknown  claimanta,  determining  title  of,  8  751. 

Unknown  claimanta,  aummona  to,  88  750,  751. 

Verdict  in,  8  625. 

Writ  of  poaaeaaion,  8  880. 

Writ  of  poaaeaaion  or  aaaiatance.     See  Aaaiatanet. 

ELECTION. 

Annulment,  effect  of,  8  1127. 

Attorney-general,  8  262. 

Clerk  of  aupreme  court,  8  262. 

Conteat,  adjournment  of  court,  power  aa  to,  8  1121. 

Conteat,  annulment  of  election,  office  becomes  vacant  when,  8  1127. 

Conteat,  appeal,  effect  of  failure  to  take,  where  election  annulled,  8  1127. 

Oonteat,  appeal  from  judgment,  8  1126. 

Conteat,  appeal,  peraon  declared  elected  entitled  to  office  pending,  8  1126. 

Conteat,  certificate  iasued  to  one  not  declared  elected  to  be  annulled,  8  1128. 

Conteat,  certificate,  party  declared  elected  entitled  to,  8  1128. 

Conteat,  certificate  to  party  declared  elected,  clerk  to  issue,  if  none  iaaued,  8  US*. 

Conteat,  citation  to  reapondent,  clerk  to  issue  and  deliver  to  aheriff,  |  1119. 

Contest,  citation  to  respondent,  service  of,  8  1119. 

Contest,  continuance  of,  power  aa  to,   8  1121. 

Conteat,  coata,  88  1121,  1125. 

Contest,  costs,  where  election  contests  are  joined,  8  1125. 

Conteat,  county  clerk  to  notify  court  when  atatementa  filed,  8  1118. 

Conteat,  court  may  declare  who  waa  elected,  8  1123. 

Contest,  dismissal,  costs  on,  8  1125. 

Contest,  diamissal,  grounds  for,  88  1117,  1122,  1125. 

Contest,  grounda  for,  8  1111« 
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Contest,  hearing,  proceeding!  on,  (  1118. 

Contest,  illegal  rotes,  list  of,  to  be  delivered,  8  1116. 

Contest,  judgment  of  court,  81  1118,  1122. 

Contest,  office  becomes  vacant  when,  8  1127. 

Contest,  powers  of  court,  8  1121. 

Contest,  proceedings  on,  8  1115. 

Contest,  rules  to  govern,  v  1122. 

Contest,  special  session  for  trial  of,  8  1118. 

Contest,  special  session,  time  for  holding,  8  1118. 

Contest,  statement  of  cause  based  on  illegal  voting,  8  1116. 

Contest,  statement  of  cause  for,  affidavit,  8  1115. 

Contest,  statement  of  cause,  form  of,  not  to  vitiate,  8  HIT. 

Contest,  statement  of  cause,  what  to  contain.  8  1115. 

Contest,  statement,  time  to  file,  8  1115. 

Contest,  statement  to  be  filed,  8  1115. 

Contest,  statement  to  be  verified,  8  1115. 

Contest,  tie  vote,  any  elector  may  contest,  8  1124. 

Contest,  tie  vote,  citation,  issuance  and  service  of,  8  1124. 

Contest,  tie  vote,  proceedings  governing,  8  1124. 

Contest,  tie  vote,  statement,  what  to  allege,  and  verification,  8  1124. 

Contest,  tie  vote,  time  to  file,  8  1124. 

Contest,  tie  vote,  who  to  be  declared  elected,  8  1124. 

Contest,  time  and  place  of  meeting  of  court,  8  1121. 

Contest,  time  of  trial  of,  8  1118. 

Contest,  time  to  file,  8  1115. 

Contest,  who  may,  8  1111. 

Contest,  witnesses,  attendance  of,  how  enforced.  8  1120. 

Contest,  witnesses,  clerk  to  issue  subpcsnas  for,  8  1120. 

Contest,  witnesses,  subpoenas,  how  served,  8  1120. 

Coroners,  8  262. 

County  clerk,  8  262. 

Holiday,  day  on  which  election  is  held  is,  8  10. 

Illegal  votes,  when  not  to  annul,  8  1114. 

Irregularity  and  misconduct  of  judges,  when  not  to  annul,  88  1113    1111 

Justices  of  peace  in  ^wnship,  time  of,  8  103.  ' 

Preference  given  to  contested  election  cases  on  appeal,  8  57. 

Public  officers,  of,  prescribed  by  Political  Code,  8  262. 

Reporter  of  decisionfi     f  supreme  court,  8  262. 

Sheriffs,  8  262. 

Superior  judges,  election  of,  8  65. 

Supreme  judges,  election  of,  8  40. 

Vacant,  office  becomes,  where  election  annulled  and  no  appeal  taken  8  112T 

Who  may  contest,  8 1111.  '  * 

biJBOTBIO  C0MPAKIB8. 

Eminent  domain,  right  of,  may  be  exercised  In  behalf  of,  8  1288. 

rujsoK. 

Appointment  of,  in  foreclosure  suits.     See  Foreclosure. 

Appointment  of,  to  execute  deed  on  death  of  court  eomatiasioner,  8  726. 

Compensation  of,  for  summoning  jurors,  8  228. 

Summoning  jurors  to  complete  panel,  88  226,  227.  i 

Summoning  jury  forthwith,  8  226.  j 

Vo  sell  encumbered  property,  8  726. 

Code  CiT.  Proe. — 60  I 
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EMBEZZLEMEIIT.     See  CtUta  of  Decedent,  Y. 

AdminiBtrator  or  executor,  luspending,  for,  li  1436,  1628. 

Arrest  for,  I  479. 

Arrest  in  justice's  court  In  case  of,  |  861. 

Executor,  bj,  proceedings  on,  9§  I486,   1487. 

Executor,  by,  suspension  of,  for,  |  1486. 

Ward's  property,  •zaminaiion  of  person  suspected  of,  9  1800. 

EMINENT  DOMAIN. 

Action  by  city  or  town,  iQperrisors  may  be  plaintiffs,  |  .  <    i. 

Action,  how  commenced,  |  1248. 

Actions,  separate  proceedings  and  consolidation  of,  |  1244, 

Action,  where  to  be  brought,  |  1243. 

Annulment  for  failure  to  pay  damages,  i  1252. 

Answer  may  show  what,  i  1246.  ^ 

Appeal  does  not  stay,  when,  I  1259. 

Appeal,  effect  of,  S  1267. 

Appeal,  possession  of  plaintiff  pending,  8  1257. 

Appeal,  provisions  relating  to,  apply,  {  1257. 

Cattle-guards  and  fences,  attorneya'  fees  in  action  on  bond  for,  f  1251. 

Oattle-guards  and  fences,  bond  to  build,  (  1251. 

Cattle-guards  and  fences,  cost  of,  8  1248. 

Cattle-guards  and  fences,  election  to  build,  8  1251. 

Code  provisions  relating  to,  when  take  effect,  99  1258.  1259. 

Common  nse,  court  may  regulate  mode  of  enjoying,  9  1247. 

Compensation,  court  to  order  money  deposited  to  be  delivered  to  defendant,  whan, 

9  1254. 
Compensation,  defendant,  when  entitled  to  demand,  9  1254. 
Compensation,  deposit  in  court,  amount  of,  and  duty  of  court,  9  1254. 
Compensation,  deposit  in  court,  county  clerk  liable  to  plaintiff  for  loss,  9  1254*. 
Compensation,  deposit  in  court  is  at  risk  of  plaintiflT,  9  1254. 
Compensation,  deposit  in  court,  plaintiff  to  make  loss  good.  9  1254. 
Compensation,  deposit  of  money  with  state  treasurer,  and  his  duty,  9  1254. 
Compensation,  payment  to  defendant  an  abandonment  of  defenses,  9  1254. 
Compensation,  payment  to  defendant  an  abandonment  of  defenses  when,  8  1254. 
Compensation.     See  Damages,  ante. 
Complaint  must  contain  what,  9  1244. 
Condemnation,  estates  and  rights  subject  to,  9  1289. 
Condemnation,  facts  to  be  found  before,  9  1241. 
Conditions  that  must  appear  before  taking,  9  1241. 
Conflicting  claims,  court  may  determine,  9  1241. 
Consolidation  of  actions,  9  1244. 

Construction  of  code  provisions,  in  general,  99  1258,  1260,  1261,  1268. 
Costs,  99  1254,  1255. 

Costs  of  improvements,  mods  of  apportioning  and  collecting,  8  1288,  subd.  S. 
Crossings  and  intersections,  how  made,  9  1240. 
Crossings,  court  may  regulato  mode  of  making,  9  1247. 
Curing  defective  title,  new  proceedings,  9  1250. 
Damages,  assessment,  manner  of,  9  1248. 

Damages,  benefits  to  be  considered  in  the  assessment,  9  1248. 
Damsges,  court,  jury,  or  referee  to  sssfss,  9  1248. 
Damages,  date  with  respect  to  which  shall  be  assessed,  9  1249. 
Damages,  deposit  for,  in  court,  9<  1252.  1254. 

Damages,  deposit  in  court,  duty  and  liability  of  county  dark,  8  1254. 
Damagea,  depoait  in  court,  how  applied,  9  1257. 
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ElUKENT  DOMACr.     (Oontlnned.) 

Damagea,  deposit  In  court.     See  Damages,  ante. 

Damagea,  eTldenoe  aa  to,  9  1248. 

Damagea,  execation  for,  1 1252. 

Damages,  failnre  to  pay,  annulment  of  proceedings,  |  1259* 

Damages  in  cases  inToIring  waters,  I  1248. 

Damagea,  interest  on,  9  1240. 

Damages,  measure  of,  99  1248,  1249. 

Damages,  money  deposited  applied  on,  9  1257. 

Damages,  ordering  money  deposited  in  court  to  be  paid  defendant,  1 1254* 

Damages,  payment  of,  effect  of,  9  1254. 

Damagea,  payment  of,  time  for,  99  1251,  1254. 

Damagea,  rulea  goreming  assessment,  9  1248. 

Damages,  to  whom  to  be  paid,  99  1252,  1254. 

Damagea  not  to  include  improTements  made  subsequently  to  summons,  9  1249. 

Damagea  to  be  assessed  for  each  aource  of  injury  aeparately,  9  1248. 

Defective  title,  new  proceedinga  to  cure,  9  1250. 

Defenae  against,  who  laay  make,  9  1246. 

Defined,  9  1287. 

Easement  may  ba  eondamned,  9  1389. 

Entry  on  land  to  aurvey  and  locate,  9  1249. 

Entry,  right  of,  may  be  condemned,  9  1289. 

Eatatea  aubject  to  condemnation,  9  1289. 

Execution  to  reeorer  damagea,  9  1252. 

Facta  that  muat  appear  before  taking,  9  1241. 

Fee-simple  may  be  condemned  for  what,  9  1289. 

Feneea  and  cattle-guards,  99  1248,  1251,  1257. 

For  what  purposes  may  be  exercised,  9  1288. 

Franchise  may  be  condemned,  9  1240. 

ImproTcmenta  made  subsequently  to  summons,  no  compensation  for,  9  1249. 

Jurisdiction  of  action  for,  9  1248. 

Location  of  property  and  surTcy,  right  of,  9  1242. 

Location  of  property,  manner  of,  9  1242. 

liay  be  exercised  in  behalf  of  what  uses,  9  1288. 

Munieipality'a  land  may  be  condemned,  9  1240. 

Neceasity  for  taking  to  appear,  9  1241. 

New  trial,  eosta,  defendant  to  bear,  when  ha  reeoTcra  leas,  9  1254. 

New  trial  docs  not  atay,  when,  9  1259. 


New  trial,  effect  of  motion,  9  1257. 

New  trial,  posaeaaion  of  plaintiff  pending.  9  1257. 

New  trial,  proyisions  relating  to,  apply,  9  1267. 

Occupation,  right  of,  may  be  condemned,  9  1239. 

Order  of  condemnation,  filing,  9  1258. 

Order  of  condemnation,  what  to  contain,  9  1258. 

Order  of  condemnation,  whan  made,  9  1258. 

Partiea,  9  1244. 

Pending  proceedinga  not  affected  by  code,  9  1261. 

Pleading,  rules  of,  goTcrning,  9  1262. 

Possession,  plaintiff  may  be  authorised  to  take,  when,  9  1254. 

Poasession,  putting  plaintiff  in,  on  payment  or  giving  bond,  pending  new  tria?  ei 

appeal,  9  1257. 
Power  of  court  to  determine  conflicting  daima,  9  1247, 

Practice,  rulea  of,  goreming,  99  1256,  1262.  i 

Preference  of,  in  trial,  over  other  proceedinga,  9  1264.  | 

PriTate  property,  defined,  9  1240. 
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BHTBT.     (Contlira«d.) 

Made  by  oflRcer  or  board*  or  vnder  direction  of,  as  eridenee,  1 102tt. 
Real  estate,  on,  limitation  of  action,  8§  820,  828. 
Right  of,  aubjeet  to  condemnation,  |  1289. 
Yerdiot,  of,  9§  625,  628. 

■ 

EQiriTT. 

Adrerae  claim,  action  to  determine,  |  1050. 
Qnietinff  title.     See  Quieting  Title. 

BBBOB. 

In  law,  •■  ground  for  new  trial,  §  657. 

Injury  not  presumed  .from.  8  478. 

Not  affecting  substantial  rights,  disregarded,  |  475, 

Not  presumed  prejudicial,  |  476. 

ESCAPE. 

Assisting,  a  contempt,  |  1200. 
Liability  of  sheriff,  §  501. 
Limitation  of  action  for,  89  889.  840. 

ESOHBATED  ESTATE. 
Answer,  §  1271. 
Appearance,  time  for,  8  1269. 
Appearance,  who  may  make,  8  1271. 
Attorney-general  to  file  information  when,  8  1269. 
Olaim  to,  hearing  and  trial,  9  1272. 
Olaim  to,  interest  and  costs,  8  1272. 

Claim  to,  judgment,  what  to  order,  when  in  faror  of  plaintiff,  8  1272. 
Claim  to,  limitation  of  action,  suspension  of,  in  case  of  disability,  8  1273. 
Claim  to,  petition,  service  of,  8  1272. 
Claim  to,  petition,  what  to  state,  8  1272. 
Claim  to,  petition,  where  filed,  8  1272. 
Claim  to,  time  to  make,  8  1272. 
Claim  to,  who  may  make,  8  1272. 
Costs,  88  1271,  1272. 
Default,  proceedings  on,  8  1271. 

Information,  attorney-general  ahould  file,  when,  8  1269. 
Information,  what  to  aet  forth,  8  1269. 
Issue  of  fact,  how  tried,  8  1271. 

Judgment  rendered  In  fayor  of  state  with  eosts  when,  8  1271. 
Judgment,  where  no  appearance  or  answer,  8  1271. 
Limitationa  of  actions  on  claim  to,  8  1272. 

Money  deposited  with  treasurer  to  pay  claim  against  estate  escheats  when.  8  1514 
Moneys  in  hands  of  public  administrator.  9  1737. 
Order  to  person  interested  to  show  cause,  8  1269. 
Order  to  show  cause,  publication  of,  8  1269. 
Parties,  8  1271. 
Pleadings,  8  1271. 

Proceedings  relatiTo  to,  manner  of  commencing,  8  1269. 
Proceedings  to  recoTor  property,  judgment,  how  satisfied,  8  1272. 
Publication  of  order  to  appear,  9  1269. 
ReeeiTer,  appointment  of,  and  notice  of,  8  1270. 
Sale  of,  confirming.  8  1271. 
Sale  of,  eosts  and  attorneys'  fees.  8  1271. 
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ESCHEATED  ESTATE.      (Gontinved. ) 
Sale  of,  ditpoBition  of  proceeds,  |  1271. 
Sale  of,  inere«Md  bid,  9  1271. 
Smle  of,  manner  of,  8  1271. 
Bale  of,  notice  and  time  of,  I  1271. 
Sale  of,  order  for,  when  made,  I  1271. 
Bale  of,  report  of,  |  1271. 
Sale  of,  ■beriff'a  deed,  {  1271. 
Sale  of,  title  of  parehaser,  §  1271. 
Sale  of,  Tacating,  and  ordering  new  aale,  1 1271. 
Sale  of.  Testing  of  title,  f  1271. 
Summons,  9  1269. 
Trial  of  iasnea,  I  1271. 

ESTATE. 

Escheated,  H  1269-1272.      See  Escheated  Estate;  Tenant  for  Tean. 
Estates  for  life:  See  Life  Estates. 

ESTATE  nr  COMMON.     See  Oo- tenants;  Partition. 
Partition  and  distribution  of,  i|  1675,  1676. 

ESTATES    OF    DECEDENTS.     See  Executors  and  Administrators;  Probate  Oonrt; 
Public  Administrator. 
Z.  Jnrisdictlon  over;  dlaqualification  of  judge. 
n.  Proceedings  In  eitates  under  fifteen  hondrsd  dollan. 
m.  Inventory  and  appraisement. 
IV.  Heirship,  suit  to  adjudge. 
V.  Embesalement  of;  surrender  of  papers  or  property;  possesaioa  of 
VI.  Family  allowance. 
Vn.  Homestead. 

1.  Selected  prior  to  death. 

2.  Probate  homestead, 
vm.  Death  after  action  brought  or  ezeentlon  lerled. 

IX  Death  pending  administration,  proceedings  on. 
X,  Debts  of  and  claims  against;  notice  to  credttom 
1.  Claims  against 

8.  Debts  of;  order  of  payment;  preference. 
8.  Notice  to  creditors. 

4.  Contracts  of  deoedMit  for  porehaso  or  sale  of  propeftf. 
XI.  Iiease  of. 
XTT.  Mortgage  of. 
Xm.  Sales  of. 

1.  Generally. 

2.  Of  personalty. 
8.  Of  realty  other  than  mlnoi^ 
A.  Of  mines. 
6.  Under  power  la  wUL 
Distribution. 

1.  PartlaL 

2.  FinaL 

8.  Dlstirlbutlon  and  partition, 

4.  Estates  of  absentees. 
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B8TATS8  OF  DB0BDBNT8.     (Contiavtd.) 

XV.  Eitatei  of  Bon-residcnU  or  abionteoi,  proceeding!  regarding. 
ZVI.  Tlmo  for  eettlement  of,  and  eztenalon  of;  reopening  estate;  property  tnb- 

eoquently  dlacoTered. 

XVn.  Ooeta  and  ezpeneei  of  admlnlitratlon. 
XVm.  Appeals. 

TTT.  fieqnesta  for  information  ae  to  administration. 
Actions  bj  and  against.     See  Executors  and  AdminiBtrators,  VIL 

X.  Jorlsdietion  OTor;  disgnalifleation  of  jndgn, 

Disqualifled  to  grant  letters,  in  what  cases,  |  1480. 

Disqualified,  transfer  because  judge,  {{  1431,  1432. 

Disqualification,  clerk  to  transmit  certified  copy  of  order  and  pspers,  |  1481. 

Disqualification  of  judge,  transfer  not  necessary  when  judge  of  adjoiniag  county  at* 

tends,  I  1431. 
Disqualifleation  of  jndgo,  transfer  of  proceedings  does  not  affect  right  to  letters, 

I  1482. 
Disqualification  of  judge,  transfer  of  proceedings,  power  of  judge,  |  1481. 
Disqualification  of  judge,  transfer  of  proceedings,  powers  of  judge  on  retransfer, 

§  1488. 
Disqualification  of  Judge,  transfer  of  proceedings  when  proceedings  to  be  returned, 

i  1488. 
Disqualification  of  judge,  retransfer  of  proceedings  when  new  judge  acts,  t  1432. 
Disqualification,  proceedings  to  be  transferred  to  adjoining  county,  |  1481. 
Jurisdiction  decided  by  first  application  when,  8S  1294,  1295. 
Jurisdiction,  wills  to  be  prored  in  what  county,  {  1294. 
Non-resident,  jurisdiction  decided  by  first  application,  if  1294,  1295. 
Probate  of  wills.     See  Wills*  VXI. 

XZ.  Proeeodlnga  in  ostatea  under  fifteen  hundred  dollars. 

Administration  when  does  not  exceed  fifteen  hundred  dollars,  S  14G9. 
Collection  of  deposit  in  bank  under  five  hundred  dollars,  8  1454. 
Gollection  of  deposit  in  bank  under  fire  hundred  dollara,  procedure,  1 1454. 
One  appraiser  only  need  be  appointed,  8  1444. 
Proceedings  on  setting  apart  estate  under,  f  1469. 
Setting  apart  estate  under,  f  1469. 

m.  iBTontory  and  appraisomest. 

Appraisement,  ||  1444,  1446. 

Appraisement,  after-discovered  property,  8  1451. 

Appraisement,  after-discovered  property,  how  enforced,  8  1451. 

Appraisement,  after-discovered  property,  time  to  return,  8  1451. 

Appraisement,  homestead,  duty  of  appraisers.     See  post,  YII,  !• 

AppTsisement,  homestead  to  be  included,  8  1448. 

Appraisement,  manner  of,  8  1445. 

Appraisement,  none  if  estate  consists  of  moneys,  8  1448. 

Appraisement  of  partner's  interest,  88  1445,  1585. 

Appraisement,  reappraisement  where  value  too  high,  8  1550. 

Appraisement,  time  to  return,  8  1448. 

Appraisement  when  part  of  estate  in  another  county,.  8  1444* 

Appraisers,  appointment  and  compensation  of,  8  1444. 

Appraisers,  duties  of,  8  1445. 
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ESTATES  OF  DECfBDENTS.     HI.  Inrentorj  and  appxalKmtBl.     (Continued.) 
Appraisers,  majoritj  may  act,  §S  1444,  1477. 
Apprraisers  may  be  appointed  at  ehambera,  1 106« 
Appraisers,  n amber  of,  i  1444. 
Appraisers,  oath  of,  ||  1445,  1449. 
Appraisers,  one  only  need  be  appointed  la  estates  under  fifteen  bnndred  dollnra 

I  1444. 
Appraisers,  to  file  Terified  aeconnt  of  serrices  and  disbursements,  i  1444. 
Appraisers,  who  disqualified  to  act  aa,  |  1444. 
Inrentory,  after-aeqnired  property,  time  to  return,  §  1451. 
Inrentory,  after-discovered  property,  i  1451. 
Inrentory,  afterdiscoyered  property,  how  enforced,  i  1451. 
Inventory,  executor,  claim  against,  to  be  Included  in,  8i  1447,  1448. 
Jnventory,  homestead  to  be  included,  |  1448. 
Inventory,  how  made,  i  1445. 
Inventory,  liability  for  failure  to  return,  |  1450. 
Inventory  may  be  received  at  chambers,  |  166. 
Inventory,  oath  to,  I  1449. 
Inventory  of  partner's  interest,  88  1440,  1585. 
Inventory,  revoking  letters  for  failure  to  return,  8  1450. 
Inventory,  time  to  return,  88  1443,  1450. 
Inventory  to  account  for  moneys,  8  1446. 
Inventory  to  be  returned,  including  homestead,  8  1448. 
Inventory  to  be  signed  by  sppraisers,  8  1440. 
Inventory  to  contain  what,  8  1445. 

Inventory  to  show  comraiinity  and  separate  property,  8  1445. 
Inventory  where  a  debtor  named  as  executor,  8  1447. 
Inventory  where  estate  consists  of  moneys,  8  1446. 

IV.  Heirship,  mlt  to  adjadgtw 

Answers,  what  to  contain,  and  service  of,  8  1664. 

Appearance  on,  8  1CG4. 

Attorney  for  minor,  power  to  appoint,  8  1664. 

Complaint  by  parties  appearing,  filing  and  servloe  of,  8  1664. 

Costs  of,  8  1664. 

Decree,  conclusiveness  of,  8  1664. 

Decree  in,  what  to  adjudge,  8  1664. 

Default,  entry  of,  8  1CG4. 

Defendants  in,  who  are,  8  1664. 

Depositions  in,  8  1664. 

Determining  heirship  on  final  distribution,  8  1664. 

Evidence  in,  8  1664. 

Facta  constituting  claim,  setting  forth,  8  1664i. 

Issues,  how  tried,  8  1664. 

Jurisdiction  attaches  when,  8  1664. 

Kew  trial  and  appeal  in,  8  1664. 

Notice,  proof  of,  8  1664. 

Notice  to  parties  interested,  8  1664. 

Order  to  show  cause,  8  1664. 

Petition,  contents  of,  8  1664. 

Petition  to  adjudge  heirship,  time  to  file,  8  1664. 

Plaintiffa  in,  who  are,  8  1664. 

Proceedings,  code  provisions  governing,  8  1664. 
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eSTATfiS  OF  DEOEDBNTS.     TV.  Hsinhlp.  tult  to  adjadge.     (Contfnaed.) 

Public  land,  proceeding  to  determine  heirs  of  Applicant  dying  before  patent  ta* 

Bued,  I  1724. 
Time  to  plead  to  eomplaint,  |  1664. 

▼.  Embezzlement  of;  inrrender  of  papers  or  property;  possession  of  ostftto. 

Citation  to  person  intmated  with  property  of,  to  account,  |  1461. 

Citation  of  person  suspected  of  baring  writings  or  papers  belonging  to  deceased, 

{  1459. 
Disclosures  may  be  eompelled  by  imprisonment,  1 1460. 
Embezalement,  before  grant  of  letters,  liability  for,  (  1458. 
Embezzlement,  citation,  hearing  on,  interrogatories  and  answers  to  bo  in  writing, 

i  1460. 
Embesslement,  citation  to  person  suspected,  §  1459. 

Embezzlement,  citation  to  auspected  peraon,  penalty  for  refusing  to  obey,  |  1460. 
Embezzlement,  citation  where  person  Utcs  out  of  county,  S  1459. 
Embezzlement,  examination  of  person  suspected,  SS  1450,  1460. 
Embezzlement,  expenses  of  person  cited  on  suspicion  of,  i  1459, 
Embezzlement,  hearing  and  proceedings  on,  9  1460. 
Embezzlement,  punishment  for,  §9  1458,  1460. 
Fraudulent  eonveyance  by  decedent,  recovery  of  property  by  executor,  |9  1569> 

1591. 
Papers,    eoncealing,    citation   of  person    suspected,   hearing  and  Eoroceedings   on, 

9  1460. 
Papers  respecting,  concealed,  how  obtained,  9§  1459,  1460. 
Persons  intrusted  with  estate  may  be  cited  to  account,  9  1401. 
Possession,  executor  or  administrator,  right  of,  to,  9  1452. 
Possession,  heirs  or  devisees  may  join  with  executor  in  suit  for,  9  1452. 
Possession,  heirs  or  devisees  may  sue  for,  9  1452. 

Possession  of  real  estate,  when  to  be  delivered  to  heirs  or  devisees,  9  1453. 
Possession,  recovery  of,  by  executor  or  administrator,  9  1452. 
Poasession,  right  of  executor  to.     See  Executors  and  Administrators,  Y. 

VX.  Family  allowance. 

All  property  of  estate  chargeable  with,  9  1516. 

Appealability  of  order  relating  to,  9  968. 

Apportionment  of,  9  1468. 

Datea  from  death,  9  1467. 

Devises  and  legacies,  liability  for,  and  contribution  between,  99  1563,  1564. 

Duration  of,  9  1466. 

Exempt  property,  all  may  bo  set  aside  for,  9  1465. 

Exempt  property,  notice  of  petition  to  set  aside  for,  9  1465. 

Extra  or  additional,  9  1466. 

Fifteen  hundred  dollars,  estate  under,  9  1469. 

Homestead,  99  1464-1468.     See  post,  VII,  8. 

In  general,  9  1464. 

Possession  of  homestead,  9  1464. 

Preference  of,  9  1467. 

Provision  in  will  for,  99  1560,  1568. 

Reasonable  provision  for  support,  widow  or  minor  children  entitled  to,  9  1464. 

Setting  apart  exempt  property,  proceedings  for,  9  1466. 

Setting  apart  of  exempt  property,  time  of,  9  1465. 

Wearing- apparel,  furniture,  etc.,  9  1464. 
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ESTATES  07  DB0EDBKT8.     VI.  Famllj  allowMiot.     (Oontlnned.) 
When  to  b«  paid,  i  1640. 

Widow  and  children  may  remain  in  home,  i  1464. 
Widow  with  ineome,  property  to  go  to  ehildren,  §  147<l» 

▼n.  Homeitaftd. 

1.  Selected  prior  lo  deallL 

Appealability  of  order  rolatinf  to,  |  968. 

Appraieed  at  OTer  five  thonaand  dollara,  |  1476. 

Appraisement,  homeitead  to  be  included,  §  1443. 

Appraisement  over  Uto  thousand  dollara  duty  of  appraisera,  1 1476. 

Appraisement  orer  Ato  thousand  dollars,  setting  apart  dwelling,  f  1476. 

Appraisement,  proceedings  where  Taluation  orer  fire  thousand  dollara,  i  1476. 

Appraisement,  setting  apart  portion  where  over  Ave  thousand  dollars,  |  1478. 

Appraisers,  majority  and  minority  reports,  which  confirmed,  f  1477. 

Appraisers,  majority  of,  may  report,  |  1477. 

Appraisers,  minority  report  of,  |  1477. 

Appraisers,  proceeding  where  do  not  agree,  |  1477. 

Appraisers'  report,  action  on,  |§  1477,  1478. 

Appraisers'  report,  confirmation  or  rejection,  |§  1477,  1478. 

Appraisers'  report,  day  to  be  set  for  confirmation  or  rejection,  I  1478. 

Appraieera'  report,  dissenting  report  may  be  filed,  i  1477. 

Appraisers'  report,  hearing,  i  1477. 

Appraisers'  report,  objections  to,  |  1478. 

Appraisers*  report  of,  where  property  cannot  be  divided,  S  1476. 

Appraisers'  report,  rejection  of,  {  1477. 

Appraisers'  report,    rejection  of,   new   appraisers,    apportionment  of    dutiea,    ole., 

I  1478. 
Appraisers'  report,  what  to  state,  {  1477. 
Appraisers,  when  to  eanre  out  of  original,  f  1476. 
Certified  eopiea  of  final  order  to  be  recorded,  |  1486. 
Certified  copy  of  order  relating  to.  to  be  recorded,  8  I486. 
Goats  of  homestead,  proceedings  chargeable  to  estate,  1 148S. 
Debts,  not  liable  for,  |  1474. 
Disposition  of,  on  death  of  spouse,  8  1728. 
Family  allowance,  |5  1464-1468.     See  ante,  Yh 
Inventory,  homestead  to  be  included,  f  1448. 
Liens  and  encumbrances  on,  how  discharged,  §  1475. 
Liens  and  encumbrances  on,  to  be  presented  and  allowed,  |  1475. 
Rights  of  those  acquiring  Interests  of  successors  to  homesteads,  |  1485. 
Sale  of,  distribution  of  proceeds,  when  not  susceptible  of  division,  |  1478. 
Sale  of,  when  not  susceptible  of  division,  |  1476. 
Selected  during  coverture,  in  whom  vesta,  8  1474. 
Selected  during  coverture,  not  liable  for  debts,  8  1474. 
Setting  apart  to  persons  entitled,  where  not  in  excess  of  five  thousand  dollar^ 

8  1475. 
Successors  to  rights  of  homestead  owners,  powers  and  rights  of,  8  1485. 
Vests  in  heirs  when,  8  1474. 
Vests  in  survivor  when,  88  1474,  1728. 
Widow  or  minor  children  entitled  to  remain  in  possession,  8  1464. 
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t.  ProbaU  Homeitead. 

Apportionment  of,  between  widow  and  children,  I  1468. 

Community  property,  from,  in  whom  Tests,  i  1468. 

Decree  settinf  apart  to  be  recorded,  §  1719. 

Descends  to  whom,  §  1468. 

Property  from  which  may  be  taken,  |i  1465, 1466. 

Recording  decree  relatire  to,  |  1719. 

Selection  of,  by  conrt  when  decedent  made  none,  f  1466. 

Separate  property,  from,  duration  of,  |  1468. 

Separate  property,  from,  setting  apart  of,  |  1468. 

Separate  property,  from,  vests  In  heirs,  |  1468. 

Settinff  apart,  f  1 1465,  1475. 

Setting  apart,  for  use  of  surrivor  or  minor  children.  If  1465,  1474. 

Setting  apart,  procedure  for,  I  1465. 

Setting  apart,  where  homestead  selected  was  from  separate  estate  of  deceased, 

I  1465. 
Setting  apart,  where  none  has  been  selected,  1 1465. 

vnz.  Death  after  action  brought  or  ezecntfon  levied. 

Action  pending  at  time  of  decease,  claim  to  be  presented,  I  1502. 

Execution  levied  before  death,  i  1505. 

Execution  not  to  issue  after  death,  9  1505. 

Judgment  against  decedent  dying  after  verdict  or  decision,  effect  of,  |  1506. 

Judgment  against  decedent,  proceedings  where  execution  levied,  |  1505. 

Judgment  creditor  may  redeem  property,  i  1505. 

EL  Death  pandlng  administration,  proceedings  on. 
Death  of  child  pending  administration,  proceedings  on,  1 1665. 

JL  Debts  of  and  claims  against;  notice  to  creditoii^ 

1.  (Halms  against. 

Action  doea  not  lie  on,  until  after  presentment,  i  1500. 

Acting  on,  after  time  allowed  for  presentation,  |  1496. 

Action  on,  judgment,  certified  transcript  to  be  filed,  |  1504. 

Action  on.  Judgment,  effect  of,  1 1504. 

Action  on,  judgment,  execution  not  to  issue,  I  1504. 

Action  on,  judgment,  how  payable,  1 1504. 

Action  on,  judgment,  no  lien  or  priority,  |  1504. 

Action  pending  at  time  of  decease,  claim  to  be  presented,  |  150S. 

Action  will  not  lie  against  special  administrator,  i  1416. 

Affidavit  and  allowance,  p«yment  without,  |  1682. 

Aflldavit  In  case  of  lost  instrument,  |  1497. 

Aflldavit,  must  be  eupported  by,  |  1494. 

Aflldavit  to  support,  requisites  of,  i  1494. 

Aflldavit  where  made  by  one  other  than  the  claimant,  |  1494. 

Affidavit,  who  may  Uke.  |  1494. 

Allowance  In  part,  action  on,  |  1508. 

Allowance  In  part,  costs  where  no  greater  sum  recovered,  |  1508. 

Allowanea  in  part,  effect  of,  1 1508. 
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1.  Claims  asaliut.     (Ck}ntinued.) 
Allowance  of,  proceeding!  on,  i  1498. 
Allowance  of,  statute  of  limitations  does  not  affect,  I  1409. 
Allowance  or  rejection,  refusal  to  act,  rights  on,  f  1496. 
Allowance  or  rejection,  time  for,  fi  1496. 
Allowance  or  rejection  to  be  indorsed,  8  1496. 

Allowance  where  claim  payable  in  particular  kind  of  money,  i  1496. 
Approved  claim,  payment  of,  (  1497. 

Approved  claim,  statute  of  limitations  does  not  affeot»  1 1569. 
Approved  claim,  time  for  filing,  |  1497. 
Barred  by  limitation,  |  1499. 
Bearing  interest,  payment,  §  1518. 
Bond,  bill,  note,  etc.,  filing  copy  of  original,  |  1497. 
By  judgment  creditors,  to  be  filed,  81  1504-1506. 
Cleric  to  enter  in  register,  8  1497. 
Contingent,  how  presented,  8  1494. 
Contingent,  paying  into  court,  8  1648. 

Contingent,  rights  of  creditor,  where  not  Included  in  order  for  payment,  |  1650, 
Costs,  liability  of  executor  for,  88  1081,  1509. 
Debts  not  due,  how  presented,  8  1494. 

Decree  showing  notice  to  creditors  has  been  given,  8  1492. 

Deposit  of  amount  of  claim  with  treasurer  where  claimant  cannot  be  found,  8  1514« 
Deposit  with  treasurer,  proceedings  where  claimant  does  not  claim,  8  1514. 
Discount  of  claim  not  due,  8  1648. 
Disputed,  paying  into  court,  8  1648. 
Examination  of  claimant  as  to  validity,  8  1499. 
Executor,  claims  of.     See  Executors  and  Administrators,  VI. 
Executor,  claims  of,  sgainst,  presenting  and  allowing,  8  1510. 
Executor,  claims  of,  against,  rejection  of,  and  suit  thereon,  8  ISIO. 
Executor  not  to  purchase,  8  1617. 

Executor  paying  for  less  than  its  value,  duty  on,  8  1617. 
Executor,  personal  liability  for,  8  1649. 
Filing,  8  1497. 

Founded  on  instrument,  copy  thereof  to  be  filed,  8  1497. 
Indorsing  allowance  or  rejection,  8  1496. 
Interest-bearing  claims,  payment  of,  8  1513. 
Interest  on,  88  1494,   1518,  1643. 
Judgment  against  decedent,  claim  to  be  filed,  8  1505. 

Judgment  against  decedent  dying  before  verdict  or  decision,  rights  ondor,  |  1506. 
Judgment  against  executor,  effect  of,  8  1504. 
Judgment  creditors  to  file  claim,  88  1504,  1505. 
Judgment  creditor,  right  of  redemption,  8  1505. 
Judgment,  when  not  a  lien  on,  88  1504,   1506. 
Judgments,  no  execution  to  issue  after  death,  8  1505. 
Judgments,  proceedings  where  execution  issued  before  death,  8  150S. 
Judgments  to  be  presented,  88  1504,  1505. 
Lien  need  not  be  presented  before  action  on,  when,  8  1500. 
Lien,  presentation  of  claim  secured  by,  8  1497. 
Liens  against  homestead,  payment  where  funds  ample,  8  1475. 
Liens  against  homestead  to  be  presented  and  allowed,  8  1476. 
Limitation,  claims  barred  by,  not  to  be  allowed,  8  141/9. 
Limitation  of  action  on,  8  1498. 
Limitations,  what  time  not  included  in,  8  1501. 
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1.  Olalmi  against.     (Continued.) 
Lost  instrument,  how  presented,  {  1497. 

Mortgsge,  failure  to  present,  counsel  fees  not  recoverable,  S  1500. 
Mortgage  need  not  be  presented  before  action  when,  I  1600. 
Mortgage,  presentation  of  claim  secured  by,  |  1497. 
Must  be  presented  before  suit,  except  when,  |  1500. 
Not  due,  discount,  §  1648. 

Not  included  in  order  for  payment  of  debts,  how  disposed  of,  S  1650. 
Notary's  certificate  as  CTidenee  of  allowance  or  rejection,  S  1496. 
Passing  on,  at  hearing  of  application  for  sale,  S  1540. 
Payment  before  due,  9  1648. 
Preferred  claims,  judgments  are  not,  8  1504. 

Presentation  of,  all  claims  arising  on  contract  to  be  presented,  1 1498. 
Presented  by  superior  judge,  proceedings  thereon,  §  1496. 
Presentment,  claims  not  presented  are  barred,  S  1493. 
Presentment  necessary  before  action  on,  {  1500. 
Presentment  of  claims  not  due  and  contingent,  9  1493, 
Proceedings  where  claimant  cannot  be  found,  |  1514. 
Proofs  may  be  demanded,  |  1494. 
Provision  for  disputed  and  contingent,  {  1648. 
Purchase  of;  by  executor,  not  permitted,  {  1617* 
Reference  and  proceedings  on,  99  1507,  1508. 
Reference,  costs,  9  1508. 
Reference,  entering  minute  of  order,  9  1507. 
Reference,  judgment  on  referee's  report,  9  1508. 
Reference,  powers,  duties,  and  compensation  of  referees,  9  1508. 
Reference,  report,  confirmation,  and  effect,  9  1508. 
Reference,  report  of  referee,  effect  of,  9  1507. 
Reference,  trial  by  referee,  9  1508. 
Rejected,  must  be  sued  on  within  three  months,  9  1498. 
Rejection  of,  notice  of,  9  1498. 
Rejection  of,  proceedings  on,  9  1496. 
Rejection  of,  what  equivalent  to,  9  1496. 
Rejection,  time  to  sue  on  rejected  claim,  9  1498. 
Secured  by  lien,  describing  lien,  9  1497. 
Statement  of,  executor  to  return,  9  1512. 
Statement  of,  what  to  show,  9  1512. 

Statute  of  limitations  does  not  run  against  pending  administration,  f  1669, 
Superior  judge  may  present,  9  1495. 

Superior  judge,  proceedings  on  presentation  of  elain  by,  9  1495, 
Time  for  presenting,  99  1491,  1493,  1496. 
Time  for  presenting,  when  claimant  had  no  notice,  9  1498. 
Time  to  present,  effect  of  vacancy  in  administration,  9  1501* 
Vacancy  in  administration,  time  of,  not  included,  9  1501, 
Vouchers  may  be  required,  9  1494. 
Voucher,  withdrawing  original,  9  1497. 
Wages  preferred,  9  1205. 

2.  Debt!  of;  order  of  paymont;  preforenoow 

Against  executor,  discharge  or  bequest  of,  in  will,  9  1448. 
All  property  chargeable  with  debts  and  expenses,  9  1516. 
Apportionment,  where  funds  insufficient,  99  1645,  1647. 
Decree  for  payment  qU  execution  on,   9  1649. 
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2.  Debts  of;  order  of  payment;  preference.     (Continued.) 
Decree  for  peyment,  personal  liability  of  executor.  {  1649. 
DoTises  and  leiraeiee,  liability  for  and  contribution  between,  |i  166S,  1564. 
Demise,  specific,  how  far  exempt  from,  I  1568. 
Discoant  of  claim  not  due,  8  1648. 

Diridends  to  creditors,  when  estate  insufficient,  1 1645. 
Funeral  expensei,  order  of  payment,  I  1646. 
Hearing,  process  to  compel  attendance  of  witnesses,  |  1541. 
Interest-bearing  claims,  payment  of,  |  1518. 
Judgment  against,  order  of  payment,  §8  1504,  1648. 
Judgment  on  claim  has  no  lien  or  priority,  8  1504. 
Last  sickness,  payment  of  expense  of,  88  1648,  1646. 
Liens,  order  of  payment  of,  8  1648. 
Liens,  preference  of,  extent  of,  8  1644. 
Ifortgsges,  deficiency  ranks  with  other  debts,  8  1644. 
Mortgages,  preference  of,  8  1648. 
Mortgsges,  preference  of,  extent  of,  8  1644. 
Need  not  be  paid  until  court  orders,  8  1646. 
Order  for  payment,  8  1648. 

Order  for  payment,  and  discharge  of  executor,  8  1647. 
Order  for  psyment,  creditor  whose  claim  not  inclnded,  rights  of,  f  1650. 
Order  for  payment,  disposition  of  claims  not  included  in,  8  1650. 
Order  for  payment,  when  to  be  made,  8  1647. 
Order,  what  to  proride  where  funds  insufficient,  8  1647. 
Payable  in  particular  kind  of  money,  payment  of,  88  1496,  1648. 
Paying  according  to  proTision  of  will,  88  1560,  1562. 
Personal  liability  of  executor  for,  after  4ecree  of  payment,  8  1649. 
Personalty  fraudulently  transferred  by  decedent,  proceeds  of,  to  be  appropriated  for 

debts.  8  1591. 
Preferences,  88  1504,  1648-1646. 
Preferences,  wages  preferred,  8  1205. 
Preferred  claims,  judgments  are  not,  8  1604. 
Priority,  none  between  real  and  personal  property,  for.  8  1616. 
Proceedings  where  funds  insufficient,  88  3  645,  1647. 
Property  chargeable,  priority  between  realty  and  personalty,  8  1516. 
Property  chargeable  with,  8  1516. 

Property  fraudulently  conveyed  and  recorered  to  be  used  for,  8  1591. 
Provision  in  will  respecting,  88  1560.  1562. 
Specific  devises  and  legacies,  how  far  exempt,  88  1568.  1564. 
Statute  of  limitations  does  not  run  pending  settlement  of,  |  1569. 
Wages  preferred,  8  1205. 
\^hat  ezemp'  from,  8  1568. 
What  subject  to,  8  1568. 

S.  Hotica  to  creditors. 
Additional,  8  1490. 

Copy  and  aflldavit  of  publication  to  be  filed,  8  1492. 
Court  to  fix  value  of  estate  for  purpose  of,  8  1849. 
Decree  showing  giving  of,  and  entry  of,  8  1492. 
Failure  to  give,  Uability  of  executor,  88  1511, 1650. 
Form  of,  8  1490. 

Publication  or  posting  of,  8  1490. 
Rejection  of  claim,  notice  of,  8  1498. 
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(Continued.) 
RemoTal  or  resignation,  notice  by  ineeessor,  fi  1490. 
RoToking  letters  for  failure  to  five,  {1511. 
Right  of  creditors  without  notice,  |  1498. 
Time  to  present  claims,  S  1491. 

Time  to  present  claim  where  claimant  had  notice,  f  1498. 
Time  to  publish,  f  1490. 

4.  Contract!  of  decedent  for  purchase  or  sale  of  properly. 
Bee  Bxecvtors  and  Administrators,  IX. 

XL  Least  oL 

Appraisement  of  rental  ralue,  8  1579. 

Authorized,  when  may  bo*  8  1677. 

Effect  of,  8  1579. 

Execution  of,  8  1679. 

Hearing,  8  1579. 

Hearing,  witnesses,  8  1679. 

Irregularities  in,  effect  of,  8  1679. 

Jurisdiction,  8  1579. 

Order,  certifled  copy  to  be  recorded,  8  1679. 

Order  for,  8  1579. 

Order  to  show  cause,  8  1679. 

Petition  for,  to  contain  what,  8  1679* 

Proceedings  for,  8  1579. 

Recording,  8  1579. 

Terms  of,  8  1679. 

When  may  be  authorized,  8  1677« 

Who  may  petition  for,  8  1679. 

Xn.  Mortgaffs  of. 

Authorized,  when  may  be,  8  1677. 

Deficiency  judgment,  8  1578. 

Effect,  8  1578. 

Execution  of  notes  and  mortgsgea,  8  1578. 

Foreclosure,  8  1578. 

Foreclosure,  indebtedness  remaining  unsatisfied,  how  disposed  of,  8  1678. 

Hearing,  8  1578. 

Hearing,  witnesses,  8  1678. 

Insurance  on  mortgaged  buildings,  8  1678. 

Interest,  8  1578. 

Irregularities  in,  effect  of,  8  1578. 

Jurisdiction  to  make  order,  8  1578. 

Order,  certified  copy  to  be  recorded,  8  1678. 

Order  for,  8  1578. 

Order  of  payment,  88  1048,  1644. 

Order  to  ahow  cause,  8  1578. 

Petition  for,  to  contain  what,  8  1671. 

Petition  to  be  Terified,  8  1578. 

Recording,  8  1578. 

Who  may  petition  for,  8  1678. 
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ZnZ.  BalM  «f. 

1.  Genenlly. 

Oontraett  to  eonvey.     See  Exeeutort  and  Administratort,  IX 

Court  must  order  sale  when,  |  1525. 

Debts,  all  property  liable  for,  |  1516. 

In  general,  {  1516. 

Inquiry  by  eonrt  before  making  order,  1 1619. 

Insolvent  estate,  but  one  petition,  order,  and  sale,  |  1619. 

Must  be  under  oath,  |  1517. 

No  priority  between  realty  and  personalty,  I  1516. 

Nonresident,  sale  and  delivery  of  property  where  decedent  a,  I  1667. 

Not  valid  except  by  order  of  court,  |  1517. 

Petition  for,  defective,  cured  by  proofs  and  facts  ahown,  |  1518. 

Petition  for,  objections  to,  and  bearing  of,  9  1518. 

Petition  for.  requisites  of,  §{  1618,  1519. 

Petition  may  include  realty  and  personalty,  i  1536. 

Petition  where  all  property  required  for  debta,  |  1619. 

Private,  time  of  making,  i  1549. 

Property  may  be  sold  for  payment  of  debts,  |  1516. 

To  be  confirmed,  {  1517. 

To  be  reported,  B  1517. 

What  property  to  be  sold  first,  f  1525. 

Where  all  property  required  for  debts,  but  one  petition,  order  and  sals,  i  1519. 

Whsrs  decedent  a  non-resident,  S  1667. 

2.  Of  personsltj. 

Account  of,  retnm,  failure  to  make,  puniahmsnt,  1 1676. 

Account  of,  return  of,  fi  1575. 

Conduct  of,  §5  1520,  1527. 

Executor  liable  if  court  does  not  spprovs,  I  1522. 

Executor  may  apply  for  order  when,  |  1522. 

Notice  of  application  for,  $  1523. 

Notice,  posting  and  publishing,  |  1526. 

Order  for  sale  of  all  of  the  personalty,  I  1528. 

Order  for,  when  made,  81  1522,  1523,  1525. 

Order  in  which  property  aold,  ft  1525. 

Partnership  interests  may  be  sold,  8  1524. 

Partnership  interests,  how  sold,  8  1524. 

Partnership  interests,  inquiry  before  oonfirmatioa,  9  1594. 

Perishable  property,  how  aold,  8  1519. 

Perishable  property,  liability  of  executor,  8  1522. 

Perishable  property,  no  notice  necessary,  8  1522. 

Perishable  property,  proceedings,  6  1522. 

Personalty  fraudulently  transferred  by  decedent,  8  1591. 

Personalty  must  be  present,  8  1526. 

Petition  for,  8  1528. 

Petition,  order,  and  sale,  but  one  necessary  when,  88  1519,  158S* 

Petitions,  renewing,  8  1528. 

Place  of,  8  1526. 

Public  auction,  8  1520. 
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ESTATES  07  DECEDENTS.     Znx.  Sale  of.     2.  Of  personalty.     (Oonilnued.) 
Sale  pf,  on  application  for  sale  of  realty,  S  1627. 
Unclaimed  personalty  of  absentee,  sale  of,  I  1698. 
When  will  be  ordered,  fi  1625. 

8.  Of  realty  other  than  mines. 

Aeeonnt  of,  attachment  on«  neglect  to  return,  8  1575. 

Account  of,  liability  of  executor  for  failure  to  make,  |  1575* 

Account  of,  neglect  to  return,  revocation  of  letters,  f  1576. 

Account  of,  to  be  returned,  {  1575. 

Administrator  cannot  purchase  or  be  interested  in,  t  1570. 

Amount  to  be  returned  within  thirty  days,  |  1575. 

Application  for,  sale  of  personalty  on,  S  1527. 

Appraisement,  ninety  per  eent  of  appraised  value,  |  1650. 

Appraisement,  reappraisement  where  value  too  high,  |  1550* 

Appraisement,  sale  for  more  or  less  than,  §  1614. 

AssenA  by  all  persona  interested,  {{  1580,  1548. 

Auction,  sale  to  be  at,  when,  {  1544. 

Bond,  additional,  when  and  when  not  ordered,  §  1389.  I 

Bond  not  required  where  dispensed  with  in  will,  |  1808. 

Bond  required,  although  dispersed  with  in  will,  when,  §  1806.  I 

But  one  petition,  order,  and  sale  to  be  had  when,  f  1510. 

Commission,  contract  to  pay  real  estate  broker  on  sale  may  be  authorized,  |  1559. 

Commission  to  real  estate  broker,  executor  not  personally  liable,  8  1550. 

Compelling  executor  to  make,  8  1544. 

Confirmation,  certified  copy  of  order  to  be  filed  with  recorder,  |  1564.  I 

Confirmation,  increased  bid  of  ten  per  cent,  8  1552.  I 

Confirmation,  objections  to,  and  hearing  on,  8  1558, 

Confirmation  of,  88  1552,  1553,  1556,  15G1,  1560. 

Confirmation  of,  recording  the  order,  8  1554. 

Confirmation,  order  of,  to  show  proof  of  notice,  8  1556. 

Confirmation,  petition  for,  need  not  publish  description  of  realty,  8  1712. 

Confirmation,  proof  of  notice  necessary,  8  1566. 

Confirmation,  refusal  of  purchaser  to  comply  after,  prooeedinga  on,  8  1554. 

Confirmation,  refused,  when,  8  1552. 

Confirmation,  when  to  be  confirmed,  8  1654. 

Confirmation  where  sold  under  power  in  will,  8  1561. 

Contract  for  purchase  of  land,  conditions  of  sale,  8  1566. 

Contract  for  purchase  of  land  may  be  aold,  8  1565. 

Contract  for  purchase  of  land,  sale  of,   assignment   of  contract   and   rlghta  under, 

8  1568. 
Contract  for  purchase  of  land,  sale  of,  bond  of  purchaser,  88  1506, 1507t 
Contract  for  purchase  of  land,  sale  of,  prooeedinga  for,  8  1505* 
Oonveyanee,  contents  of,  8  1555. 
ConTejrance,  execution  of,  8  1555. 
CouTeyanee,  what  passes,  8  1555. 
Credit,  sale  on,  8  1544. 
Credit,  security,  8  1551. 
Deed,  requisitea  of,  8  1555. 

Description  of  realty  to  be  sold,  one  publication  fnlBc!ent»  I  1713. 
Devised  land  sold  last,  8  1544. 
En  masse,  or  parcels,  8  1544. 

Encumbered  realty,  deposit  of  proceeds  in  eonrt,  8  1509. 
Code  OIt.  Proc. — OX 
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ESTATES  OF  DECEDENTS.     Zin.  Sale  of.     8.  Of  rtilty  Other  tluui  mlnM.     (Gob 
tinned.) 
Sneumbered  realty,  mortgagee  or  lien-holder  aa  porchaaer,  1 1570. 
Encumbered  realty,  proceeds,  how  applied,  S  15691 
Encumbered  realty,  surplna,  S  1569. 
Executor  cannot  purchase  or  be  interested,  S  1576. 
Fraud  in,  executor  liable  in  double  damages,  fi  1572. 
Fraudulent,  liability  of  executor,  8  1572. 
Fraudulent  eonveyance  by  decedent,  |  1591. 

Fraudulent  conveyance  by  executor,  disposition  of  property  on  recovery,  S  1591. 
Fraudulently  conveyed  by  decedent  and  recovered,  f  1591. 
General  rule  aa  to,  fi  1586. 
Orounda  for  ordering,  S8  1536, 1542, 1548. 
Hearing,  %  1540. 

Hearing,  claims  may  he  passed  on  at,  5  1540. 
Hearing,  examination  of  executor,  8  1541. 
Hearing,  examination  of  witnesses,  88  1540,  1541* 
Hearing,  order  of  sale,  |  1543. 
In  general,  8  1586. 

Interested  parties  may  apply  for,  when,  8  1545. 
Interested  parties,  petition  and  notice  on  application  by,  8  1545. 
Limitation  of  action  to  recover  estate  sold,  88  1573,  1574. 
Limitation  of  action  to  set  aside,  88  1573,  1574. 

Limitation  of  action  to  set  aside,  effect  of  disabilities,  88  1578,  1574. 
Limitation  of  action  to  vacate,  88  1578,  1574. 
Manner  of  sale  of  land,  8  1544. 
Misconduct  in,  executor's  liability,  88  1571,  1572. 
Neglect  or  misconduct  of  executor,  liability  for,  8  1571. 
Kcg^lect  or  refusal  of  executor  to  apply,  who  may  apply,  8  1545. 
Neglect  or  refusal  to  sell  under  order,  proceedings  on,  8  1544. 
Non-resident,  sale  of  property,  and  manner  of,  8  1667. 
Notice  dispensed  with  by  assent  in  writing,  8  1539. 
Notice  of,  posting  and  publishing,  8  1547. 
Notice  of,  requisites,  8  1547. 
Notice  of,  to  be  proved,  8  1556. 
Objections  to  confirmation  of,  8  1558. 
One  published  description  sufllcient,  8  1719. 

Order,  certified  copy  to  be  recorded  in  county  where  land  situated,   1 1580. 
Order  for,  what  to  contain,  8  1544. 

Order  may  include  all  or  any  part  when,  88  1542,  1548. 
Order,  property  is  sold  on,  8  1536. 

Order,  provision  in  will  dispensing  with,  effect  of,  8  1561. 
Order  to  show  cause,  appearance  and  hearing,  time  for,  8  1538. 
Order  to  show  cause,  issuance  of,  8  1538. 
Order  to  show  cause,  posting  of,  8  1539. 
Order  to  show  cause,  proof  of  service  or  publication,  8  1540. 
Order  to  show  cause,  service  of,  8  1539. 
Personalty,  application  to  sell  realty  may  include,  8  1536. 
Personalty,  sale  of,  on  application  for  sale  of  realty,  8  1639. 
Petition  by  interested  party,  contents  and  notice,  8  1545. 
Petition  by  interested  party  when  executor  neglects  to,  8  1545. 
Petition  for,  failure  to  set  forth  requisite  facta,  effect  of,  8  1587. 
Petition  for,  to  be  verified,  8  1537. 
Petition  for,  what  to  eontain,  8  1537« 
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ESTATES  OF  DEOEDBNTS.     XTTI.  Sato  of.    8.  Of  realty  other  than  mlnei.     (Ooa- 
tinned.) 
Petition  may  inelnde  pereonalty,  9  1686. 
Petition  to  be  filed,  1 1688. 
Place  and  time  of,  §  1548. 
Place  of,  where  land  in  two  eotintiea,  i  1548* 
Poetponement  of,  9  1557. 
Poitponement  of,  notice,  f  1668. 
Private,  bida,  |  1549. 

Prirate,  oonftrmation,  ninety  per  oent  of  appraised  ralne,  i  1660. 
Priyate,  how  made,  9  1549. 

Private,  ninety  per  cent  must  be  offered,  9  1660. 
Private,  notice  of,  posting  and  publishing,  9  1549. 
Private,  notice  of,  shortening  time,  9  1649. 
Private,  notice  of,  whet  to  state,  9  1649. 
Private,  reappraisement,  when  ordered,  9  1660. 
Private,  time  of,  9  1549. 
Private,  when  ordered,  9  1544. 

Provision  by  will  insufficient,  what  property  sold,  1 1663. 
Provision  in  will  as  to  sale,  99  1560,  1561. 
Publie  or  private,  when  ordered,  9  1644. 
Refusal  of  purchaser  to  comply,  9  1564. 
Resale,  when  ordered,  99  1552,  1554. 
Return,  hearing  and  proceedings  thereon,  9  1668. 
Return  of  sale  to  be  made,  9  1576. 
Return   of,  failure  to  make,  punishment  for,  9  1576. 
Return,  where  sold  under  power  in  will.  9  1661. 
Time  and  place  of,  9  1548. 
Vacation  of.  9  1552. 
What  title  and  interest  pass,  9  1656. 
When  may  be  ordered,  99  153  6,  1642,  1648. 
Where  part  devised.  9  1644. 
Without  order  of  court,  9  1661. 

4.  Of  minef^ 
Oonftrmation  of,  9  1688. 

Executor  to  execute  agreement  containing  eonditlons,  9  1680. 
May  be  sold  when,  99  1629,  1577. 

Notice  may  be  dispensed  with  when  all  eonsent,  9  1681. 
Order  may  prescribe  terms  and  conditions,  9  1680. 
Order  of,  how  mado,  99  1582, 1580. 
Order  of,  when  will  be  made,  99  1682, 1680. 
Order  to  show  cause,  99  1681,  1580. 
Petition  for,  by  partner  or  member,  9  1680. 
Petition  for,  form  of,  what  to  contain,  99  1680*  1680. 
Proeeedlngs  on  sale  of,  9  1688. 
Who  may  petition  for,  99  1580, 1680. 

6.  Undar  powor  In  vUL 

Directions  to  be  followed,  9  1601. 

Order  not  necessary,  9  1501. 

To  be  confirmed,  9  1561. 

To  be  returned  and  confirmed,  9  1661. 
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BITATSS  or  DB0BDENT8.     (Ck>ntliiued.) 

XXV.  XMfllrlbiitton. 

1.  FftitttL 

Appealability  of  order  relatinir  to,  i  968. 

Bond  foTp  11  1658.  1661. 

Bond  may  bo  diapensed  with  when,  |  1661* 

Bond,  order  for  payment  of,  |  1663. 

Bond,  payment  or  rait  on,  |  1662. 

Oosta  or  proceedinga  for,  |  1661. 

Ezeention  of  order  for,  S  1661. 

Exeentor  or  adminiatrator  may  reaiat,  |  1660. 

Notice  of  application  for,  1 1659. 

Objection  to,  who  may  file,  I  1660. 

Order  for,  when  made,  and  what  to  decree,  |  1661. 

Petition  for,  any  intereated  peraon  may  resist,  8  1660. 

Petition  for,  executor  or  adminiatrator  may  reaiat^  f  1660. 

Time  for.  1 1668. 

When  may  be  ordered,  1 1661. 

Who  may  apply  for,  11  1658,  1660. 

Who  may  resist,  |  1660. 

Whole  or  part  of  eatate  may  be  deliTored,  |  1661. 

2.  FinaL 

AdTaneementa,  deelaion  on  qae.>tion  of,  effect  of,  |  1686. 

Advancementa  to  heirs,  questions  aa  to,  determined,  f  1680. 

Anawer  and  aervice  thereof,  |  1664. 

Any  person  interested  may  contest  petition,  1 1668. 

Appeal,  i  1664. 

Appealability  of  order  relating  to,  8  968. 

Appearance  to  be  entered,  9  1664. 

Appearance  to  be  filed,  f  1664. 

Aaaignment  of  interest,  distribution  to  assignee,  §  1678. 

At  the  time  of  executor's  settlement,  S  1684. 

Attorney  for  minor,  {  1664. 

Attorney  to  file  written  oTidence  of  authority,  f  1664. 

Complaint,  and  aerTice  thereof,  8  1664. 

OondusiTenesB  of,  8  1664. 

Contest  of,  any  person  interested  may  file,  8  1668. 

Contribution  between  deyisees  and  legatees,  enfordnf  on,  8  1664. 

Coata,  8  1664. 

Decree,  conclusiveneaa  of,  81  1666,  1686. 

Decree  for,  to  contain  what,  8  1666. 

Decree  relating  to,  to  be  recorded,  8  1719. 

Default  to  be  adjudged,  8  1664. 

Depositiona,  8  1664. 

Distributees  may  aae  executor,  8  1666. 

Evidence,  8  1664. 

Executor'a  statement  of  account,  8  1665. 

Final  account,  distribution  and  partition  at  aame  time,  8  1684. 

Foreign  executor,  diatribution  to,  8  1667. 

Hearing,  8  1668. 

Heirahip.  determining,  on,  8  1664. 
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B8TATB8  OF  0BCEDENTB.     XZV.  DlfltribnUOB.     £.  rtniL     (Oontinned.) 
Homestead,  setting  apart,  on  death.  S  1475. 
Infant  or  incompetent  without  guardian,  deposit  with   treasurer,  and  how  with- 

drawn,  |  1708H. 
Infant  or  Ineompetent  without  guardian,  proceedings  in  ease  of,  I  1708  H> 
Judgment  in,  eonelusiTeness  of,  8  1664. 

Jurisdiction  after,  to  settle  accounla  of  trustees,  8  1690.     8a«  Trustees. 
Jurisdiction,  when  acquired,  |  X664. 
Manner  of,  |  1665. 
New  trial.  I  1664. 

Non-resident,  proceedings  where  decedent  waa,  1 1667. 
Notiee,  ||  1684, 1668. 
Notice,  furthor,  1 1668. 
Notiee  of,  proof  of  service,  1 1664. 
Notiee  of,  requisites,  1 1664. 
Notieo  of,  serriee,  |  1664. 
On  whose  petition  made,  I  1668. 

Order  for,  where  all  debts  paid  hf  flrtt  distribution,  |  1651. 
Order  not  necessary,  1 1561. 
Order  to  show  cause,  |  1664. 
Parties,  |  1664. 
Partition,  |  1668. 
Petition  for,  1 1664. 
Practice,  rules  of,  8  1664. 

Proceedings  where  will  probated  In  foreign  state,  8  1667. 
Betting  petition,  8  1668. 
Settlement  of  executor's  account,  8  1665. 
Statement  of  receipts  and  disbursements,  8  1666. 
Tazea  must  be  paid,  8  1660. 
To  whom  made,  8  1665. 

Treasurer,  to,  when   made,  and  bow  withdrawn,  8  1708H* 
Trustee,  jurisdiction  of  court  over,  after  distribution,  8  1609.     See  Trustee!, 
When  may  be  made,  8  1665. 
Who  may  petition  for,  8  1668. 

8.  Dlstrlbiittoii  and  pnrtttloB. 

AdTancementa,  decree  as  to,  eonclusivenees,  8  1686. 

AdTaneements,  hearing  and  determining  on,  8  1686. 

Any  person  interested  may  petition,  8  1676. 

Assigning  whole  estate  to  one  on  payment  to  others,  8  1680. 

Assignment  of  interest,  distribution  and  partition  to  aasignee,  8  1678. 

Assignment  of  interest,  effect  on,  8  1678. 

Assignment,  when  complete,  8  1680. 

At  time  of  executor's  settlement,  8  1684. 

Attorneys,  guardians,  and  agents,  time  of  appointment,  8  1676. 

Award,  withholding  until  sums  awarded  are  paid,  8  1681. 

Commissioner,  authority  of  aingle,  8  1675. 

Commissioners,  appointment,  oath,  and  warrant,  8  1675. 

Commissioners,  appointment,  where  estate  in  different  counties,  8  1677. 

Commissioners,  eertifled  copy  of  order  of  appointment  and  decree  of  distribution, 

8  1675. 
Commissioners  first  appointed,  duties  where  estate  in  different  countiea,  8  1677. 
Commissioners  may  take  testimony,  etc.,  8  1688. 
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(Continued.) 
CommisBioneri,  new,  tppointinc,  |  1684. 
CommiBsioneri,  number  of,  |  1675. 
CommiMionen,  oath   of,  I  1075. 
Commissionert,  one  only  may  be  appointed,  I  1676. 
Conimiaeionera,  powera  of,  1 1688. 

Commistionert' report,  eonflrming  or  rejecting,  8f  1660^  1684* 
Commisaionera'  report,  recording,  |  1684. 
Commiiaionera,  report,  to  make,  §  1684. 
Commisaionera'  report  to  ahow  true  ralue,  1 1680. 
Commiaaionera,  reanbmiasion  to  aame,  |  1684. 
Commiaaionera,  time  of  appointment,  |  1676. 
Commiaaionera,  to  be  awom,  |  1676. 
Commiaaionera  to  make,  not  neceaaarj   whan,  I  1685. 
Confirmation  of  aale,  8  1688. 
Decree,  oonelnaiTeneaa  of,  |  1686. 
Eatate  in  eommon,  IS  1675,  1676. 
Eatate  in  different  eonntlea,  |  1677. 

Final  account,  dlatribution  and  partition  at  aame  time,  I  1684. 
How  made  on  dlatribution,  |  1661. 
Hay  be  made  when,  f  1675. 
NoUce,  iS  1634,  1676, 1688. 
Owelty,  18  1680,  1681. 
Paymenta  for  equality,  8  1681. 

Petition  and  notice,  time  for  filing  and  giving,  |  1676* 
Petition  for,  notice  of,  to  whom  given,  8  1676. 
Petition,  notice,  of,  for,  8  1676. 
Petition,  who  may  file,  8  1676. 

Proceedinga,  where  property  cannot  be  divided  without  Injury,  1 1681* 
Sale,  confirmation  of,  8  1682. 
Bale  for  dlatribution  and  partition,  |  168a. 
Sale,  how  conducted,  8  1682. 
Sale  may  be  ordered,  8  1682. 
Sale,  report  of,  8  1683. 

Sharea  may  be  aet  out  In  common  when,  |  1678. 
Sharea  to  be  aet  out  by  metea  and  bounda,  8  1679. 
Title,  when  veata,  8  1680. 
Treaaurer,  to,  when,  8  1708^. 
When  may  be  made,  8  1675. 
Where  acme  heira  parted  with  intereat,  8  1678. 
Who  may  petition  for,  8  1676. 
Whole  eatate  aaaigned  to  one  when,  8  1680. 
Whole  eatate  aaaigned  to  one,  paymenta  by,  to  othera,  8  168Ql 

4.  Eatatoi  of  abaentaat. 
See  poat,  Xy« 

XV.  Bitatet  af  non-reildanta  or  abaenteaa,  procaadlngi  Mgmrdln^ 

Abaentee'a  intereat  in,  dlapoaition  of,  88  1601-1695. 

Delivery  of  eatate  to  non-resident  executor,  when  ordered,  8  1667. 

Delivery  to  non-resident  executor  a  discharge,  8  1667. 

Distribution,  absentee,  account,  examining  witnesses  and  hearing  proofa,  |  1604, 

Distribution,  abaentee,  account,  what  to  show,  8  1694. 
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ESTATES  OP  DECEDENTS.    ZV.  Estatci  of  non-re>ldentf  or  abtentoei,  proceed^ 

Ingf  regarding.     (Continued.) 
Distribution,  absentee,  agent,  account,  to  file  annually,  S  1694. 
Distribution,  absentee,  agent,  appointment  of,  to  take  possession,  |  1691. 
Distribution,  abaentae,  agent  directed  to  deposit  with  treasurer,  and  discharged, 

when;  i  1693. 
Distribution,  absentee,  agent  for,  bond  and  compensation  of,  18  1692,  1695. 
Distribution,  absentee,  agent  liable  on  his  bond,  8  1695. 
Distribution,  absentee,  agent,  liabilities  and  duties,  8  1695. 
Distribution,  absentee,  agent,  atatute  providing  for,  applies  to  pending  oatatoa, 

8  1691. 
Distribution,  absentee,  certifleato  of,  for  proceeds,  8  1696. 
Distribution,  absentee,  claimant  of  property,  and  rights  of,  8  1696. 
Distribution,  absentee,  court  may  appoint  agent  for,  8  1691. 
Distribut!v_  absentee,  deposit  of  moneys  for,  with  county  treasurer,  and  reeeipt  of, 

8  1691. 
Distribution,  absentee,  reeeipt  from  treasurer  on  deposit  with,  88  1691,  1698. 
Distribntion,  absentee,  sale,  interest  of,  sold  when,  88  1698,  1694. 
Distribution,  absentee,  sale  of  unclaimed  personalty  in  hands  of  agent,  8  1698. 
Distribution,  absentee,  sale,  proceeds,  deposit  In  treasury,  8  1698. 
Distribution  to  treasurer,  how  money  paid  out,  8  1703^. 
Distribution  to  treasurer  when  distributee  a  minor  or  incompetent  without  guardian, 

8  1708  H. 
Distribution  to  treasurer  where  distributee  cannot  be  found,  8  1708  H. 
Distribution,  where  decedent  non-resident,  delivery  of  property,  8  1607* 
Sale,  when  ordered,  and  manner  of,  8  1667. 
Unclaimed.     See  Public  Administrator. 
Unclaimed,  how  disposed  of,  8  1698. 

ZVZ.  Time  for  settlemeiit  of,  and  extension  of;  reopening  estate;  property  snbit- 

qnently  dlscoTered. 

After-discovered,  property,  appraisement  of,  8  1451. 

After-discovered  property.  Inventory  of,  to  be  made,  8  1451. 

After  discovery,  inventory,  making  of,  how  enforced,  8  1451. 

Closing  administration,  petition  for,  8  1670. 

Continuance  of  administration,  procedure  to  obtain,  8  1670. 

Discovery  of  property  after  settlement,  letters  issued  on,  8  1698. 

Estate  reopened  when,  8  1698. 

Extension  of  time  for  administration,  where  will  puts  limitation  thereon,  §  1670. 

Lettera  again  issued  after  settlement  when,  8  1698. 

Settlement,  final,  extension  of  time  for,  8  1651. 

Settlement,  final  when  to  be  made,  8  1652. 

Settlement.     See  Exeeutors  and  Administrators,  XII. 

ZVn.  Costs  and  expenses  of  admlnistratloii. 

All  property  of  estate   chargeable  with,  8  1516. 

Attorneya'  feea,  88  1616,  1619. 

Attorneys'  feea,  order  for  payment  on  account  of,  pending  administration,  8  1016. 

Commissions  and  allowances  of  executors,  88  1618,  1619. 

Costs,  by  whom  to  be  paid,  8  1720. 

Costs,  execution  for,  8  1720. 

Costs  of  final  distribution,  8  1664. 

Ooats  of  proceedings  for  partial  distribution,  88  1660,  1601,  1068. 
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ESTATES  6t  DfiOSBENTS.    ZVII.  Coita  and  espemei  of  admlnlftimttiift.     (Ooi 

tinned.) 
BevUeei  tnd  legatees,  liability  for,  and  contribution  between,  H  1668,  1664. 
Expense!,  estimate  of,  on  final  distribution,  t  1666. 
Expenses  of  administration,  executor  may  retain,  |  1646. 
ProTision  In  wiU  for,  81  1560,  1562. 

XVIU.  Appeal!. 

Appeal  lies  from  what  orders  respecting,  8  068. 
Appeal  from  order  respecting,  time  for,  8  089. 
Appealability  of  order  relating  to,  8  968. 

ZXZ.  BoQneita  for  informatloB  m  to  adminlstratloa. 

Dnty  OB  roeelTing,  8  1880. 
Interested  persons  may  file,  8  1880. 
Petition,  hearing  of  and  finding  on,  8  1880. 
Proceedings  on  filing  of,  8  1880. 

ESTATES  OF  MISSINO  PEBSOES.     8e«  Missing  Persona. 

ESTOPPEL. 

In  pais,  conclusiveness  of  presumption  arising,  1 1968. 

Landlord  and  tenant,  8  1962. 

Standing  by,  8  1962. 

Sureties  bound  by,  8  1912. 

To  deny  judgment,  88  1908-1910, 

EVI0170H. 

Of  ezeeution  purchaser,  redress,  8  708. 

EVIDENCE.     See  Depositions;  Varianeo;  Witnesses, 
L  Definitions. 
XL  Kinds  and  degrees  of. 
1.  Generally. 

8.  Primary  and  seeondaxy. 
8.  Indispensable. 
4.  Prima  fads. 
6.  PartlaL 

6.  Oondnsive  and  nnanswerable. 

7.  Direct;  indirect;  presumptions;  inferences. 

8.  CumnlatiTe;  corroborative;  slight;  satisfactory. 
m.  Parol  cTidence. 

IV.  Expert  and  opinion  OTldence. 

V.  Judicial  notice. 
VI.  Acts;  declarations;  admissionB;  eonTsrsatioiis;  onissloiii. 
Vn.  Documentary  evidence. 
Vm.  Usages  and  customs. 

IX.  Hearsay;  res  gest«;  matoflml  objeetik 
X.  Eurden  of  proof. 
XL  Admissibility  and  reloTancy. 
1.  Generally. 
8.  On  subject  of  handwriting. 
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BYIDENOB.     (Oontinaed.) 

3.  On  question  of  pedlgreo. 

4.  Tostlmony  al  former  triaL 

6.  Particular  facta  or  qneationa,  how  provad. 
jm.  WoigM  and  iuffldonej  of. 
Znz.  Qneationa  of  practice  relating  to. 

Z.  Dellnitioai^ 
ConclusiTe,  deflued,  1 1887. 
CorroboratiTO,  defined,  fi  1889. 
CamuIatiTe,  defined,  |  1888. 
Direct,  defined,  |  1881. 
Eyidence,  defined,  |  1828. 
Indirect,  defined,  |  1882. 
Indiepensable,  defined,  S  1886. 
Inference,  defined,  |  1958. 
Law  of  CTidence.  defined,  I  1825. 
Proof,  defined,  8  1824. 
Slight,  defined,  1 1885. 

n.  Xladf  and  degreea  et» 

1.  Generally. 
Degreea  of,  spec!  fled,  |  1828. 
Kinda  of,  four,  1 1287. 

8.  Primary  and  secondary. 

Burnt  documenta  or  reeords,  OTidence  of.     See  Bnmt  or  Destroyed  Beeorda  or 

Documents. 
Certificate  of  purchase  or  location  of  public  land  as  eyideno^p  |  1925. 
Certificate,  seal  to,  f  1928. 
Certificate,  what  to  sUte,  I'  1928. 
Certified  copies  of  public  writings,  |  1898. 
Certified  copies  of  public  writings,  admissible,  |  1898. 
Copies  of  aifidaTits  as,  8  2011. 
Copies  of  entries,  when  admissible,  8  1947. 

Copies  of  reeords,  certified,  admissible  without  further  proof,  1 1951. 
Copy  of  judicial  record,  as  evidence,  88  1905,  1906,  1907. 
Judicial  record  of  foreign  country,  copy  of,  as  evidence,  8  1907. 
Judicial  records,  certified  copies  of,  as  evidence,  88  1905,  1906,  1909. 
Justice's  judgment,  of  sister  state,  transcript  as  evidence,  88  1921,  1922. 
Law,  foreign,  certified  copy  of,  admissible,  8  1901. 
Law,  sister  state,  certified  copy  of,  admissible,  8  1901. 
Lost,  how  msy  be  proved,  88  1855,  1987. 
Lost  paper,  when  copy  may  be  used,  88  1045,  1987. 
Lost,  secondary  evidence  of,  8  1987. 

Original  writing,  loss  to  be  proved  before  secondary  evidence  admissible,  1 1987. 
Original  writing  to  be  produced  except  in  whst  cases,  8  1937. 
Parol  evidence  of  writing    is  secondary  evidence,  8  1630. 
Primary,  defined,  8  1829. 

Records,  certified  copies  of,  admlasible,  88  1901,  1951. 
Records,  certified  copies  of,  admissible  without  furtlier  proof,  8  1951. 
Secondary,  admissible  on  proof  of  loss  of  originsl,  8  1937. 
Secondary,  copy  of  judicial  record  of  foreign  country,  when  admissible,  1 1907. 
Secondary,  definition  of,  8  1880. 
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EVIDENCE,     n.  XSnds  tnd  degxeei  of.     a.  PrixDATj  and  Mcondaxy.     (Oontlnned.) 
Secondary,  of  content!  of  wri tinge,  when  admieeible,  |S  1855,  1937,  1988. 
Seeondery,  where  petty  faila  to  produce  writing  after  notice,  i  1988. 
Transcript  of  court  minutes  to  be  OTidence  equiTtlant  to  letteri  of  adminiatratioa. 

8  1429. 
Will  itself  to  be  produced,  or  secondary  eTtdenoe  of  eontents  ffiren,  |  1909. 
Writings,  copy  of,  is  secondary  eridence,  |  1880. 
Writings,  lost,  proof  of  contents,  S  1855. 
Writings,  lost,  proof  of  loss  necessary,  SI  1855,  1987. 
Writing,  notice  to  produce,  disobedience,  secondary  evidence,  i  1988. 
Writing,  oral  eontents  of,  is  secondary,  9  1830. 
Writing,  original  must  be  produced,  |  1987. 
Writing,  parol  cTidenee  of,  is  secondary  evidence,  |  1880. 
Writing,  public,  certified  copy  of,  admissible,   18  1901,  1951. 
Writings,  secondary,  of  contents  of  lost,  8  1937. 
Writings,  secondary,  when  admissible,  8  1855. 
Writing,  secondary,  when  not  produced  after  notice,  8  1988. 
Written  instrument  best  OTidenee  of  its  existence  and  contents,  |  1829. 

8.  XBdiipeniabla. 
Defined,  8  1886. 
In  general,  88  1967-1970. 
Perjury.  88  1844,  1968. 

Perjury,  number  of  witnesses  necessary,  81  1844,  1968. 
Treason,  88  1844,  1968. 

Treason,  number  of  witnesses  necessary,  81  1844,  1968. 
When  necessary,  8  1967. 

4.  Prima  fade. 

Aflidayits  or  certified  copies  are,  of  facts  stated,  |  201i« 

Boards,  entries  by,  88  192 d,  1926. 

Books  of  science  or  art,  8  1986. 

Certificate  of  acknowledgment  of  private  writing,  8  1948* 

Certificate  of  purchase  or  location  of  state  land,  |  1928. 

Certificate  of  recording  officer,  |  1888. 

Charts,  8  1936. 

Decedent's  entries,  8  1948, 

Definition  of,  8  1883. 

Historical  books,  8  1988. 

Justice's  docket,  8  913. 

Maps,  8  1936. 

Officer's  entries,  88  1920,  1928. 

Orders  not  final,  8  1909. 

Patent,  statement  in,  as  to  date  of  location,  |  1937. 

Petition  to  perpetuate  testimony,  order  and  papers  filed  are  prima  facte  STideaec 

8  2087. 
Presumption,  whst  Is,  8  1959. 
Reporter's  notes,  transcript  of,  8  278. 
Third  person,  obligation  of,  eridence  against  him  is  evidence  against  party,  i  18S1. 

6.  PartUI. 
Defined,  8  1884. 

Eyidence  of  possession  of  remote  occupant  on  question  of  title,  8  1884. 
Receiyed  subject  to  be  stricken  out,  8  1834. 
When  admissible,  8  1834. 
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6.  OondiisiTB  lad  nnaniwerablt. 

ObnelmiTd,  defined,  I  1887. 

ConelttBire,  in  general,  9  1978. 

ConeluiiTe,  record  of  eoart,  partiee  cannot  contradict,  |  1887. 

Degree  of  certainty  required  to  establish  facta,  i  1826. 

Entry  in  minntea  conclusive  evidence  of  notice  of  petition  for  letters,  |  1876. 

No  evidence  conclusive  or  nnanawerable  unless  made  so  by  code,  9  1978. 

Recitals  in  private  statute,  between  parties  claiming  under,  9  1908. 

Record  of  court,  partiea  cannot  contradict^  9  1887. 

Unanawerable,  in  general,  9  1978. 

7.  DirMi;  Indlieet;  preanmptioni;  InfertncM. 

Direct,  defined,  9  1881. ' 

Direct,  evidence  of  witness  to  agreement  is,  9  1881. 

Direct,  evidence  of  witness  to  writing  is,  9  1881. 

Facta  from  which  other  facta  inferable,  9  1870. 

Indirect,  classified,  9  1967. 

Indirect,  defined,  9  1882. 

Inferable,  facta  from  which  other  facts  are,  9  1870. 

Inference  arises  when,  9  I960. 

Inference,  defined,  9  1958. 

Inference  from  admission,  9  1882. 

Inference,  upon  what  to  be  founded,  9  1980. 

Presumption,  defined,  9  1959. 

Presumption  from  suppression  of  evidence,  9  1968. 

Presumption  that  higher  evidence  adverae  from  production  of  fnferiori  9  1968# 

Presumptions.     See  Presumptions. 

8.  CnmnlitiTe;  corrobontlTe;  slight;  ffttlsfaciory. 

Corroborative,  defined,  9  1889. 

Cumulative',  defined,  9  1838. 

Satisfactory,  defined,  9  1835. 

Satisfactory  evidence  will  justify  verdict,  9  1885. 

Slight,  defined,  9  1886. 

in.  Parol  evideno*. 

Circumstances  under  which  agreement  made,  9  1856. 

Instrument,  evidence  that  words  have  peculiar  aignificanee,  9  1861« 

Invalidity  of  agreement,  to  ahow,  9  1856. 

Mistake  or  imperfection  in  writing,  to  ahow,  9  1856. 

Of  contents  of  writing,  9  1870. 

Of  laws  of  sister  state  or  foreign  country,  9  1902. 

Opinions  on  unwritten  Isw  of  another  atate  or  country,  9  1902. 

To  eatabliah  illegality  or  fraud,  9  1856. 

To  explain  ambiguity  in  writing,  9  1856. 

Will,  parol  evidence  not  admissible  to  affect,  9  1856. 

Writing,  parol  evidence,  when  admissible  to  affect,  9  1856. 

ZV.  Expert  and  opinion  ovidenot. 

Bzpert  may  decipher  instrument,  9  1868. 

Expert.     See  Witnesses. 

Inaanityi  opinion  of  intimate  acquaintance  aa  to,  9  1870. 
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BYIDEKOB.    IV.  Bzp«rt  and  opinion  evldeneo.     (Oon tinned.) 
Inimnity,  opinion  of  ■abseribing  witness  at  to,  9  1870. 
Interpretar,  when  summoned,  and  dnty  of,  fi  1884. 
Opinion  aa  to  identitr  or  handwritinf,  I  1870. 
Opinion  on  qneition  of  aoianoa,  art,  or  trade,  f  1870. 

V.  Judicial  notloa. 
Court  to  declare  to  Jury,  |  S102. 
In  general,  8  1827. 
Is  taken  of  what  facts,  i  1876. 
Nature,  laws  of,  judicially  reeognizfd,  |  1875. 
OfficUl  aoti,  publie  and  prirate,  are  judically  recognised,  1 1875. 

YL  Acta;  declarations;  admisslou;  eonvaraationa;  gmiaiinBiL 
Acta  admissible  against  party,  i  1870. 
Acta  forming  part  of  transaction  admissible.  If  1850,  1670. 
Acts  in  presence  of  party  and  Ida  oonduct,  §  1870. 
Acts  of  agent,  %  1870. 
Acts  of  conspirator,  f  1870. 

Acta  of  decedent  against  interest  in  respect  to  realty,  1 1870. 
Acts  of  decedent  aa  to  relationahip,  birth,  marriage,  or  death,  |  1870. 
Acts  of  one  jointly  interested,  |  1870. 
Acts  of  partner,  |  1870. 

Acts  of  predecessor  aa  to  title  admissible,  1 1840. 
Acts  of  third  person  not  to  prejudice,  generally,  i  1846. 
Admission,  inference  from,  |  1882. 
Admission  of  execution  of  writing,  1 1042. 
Admissions  of  predecessor,  {  1840. 
Admission,  offer  to  compromise  is  not,  |  2078. 
Admissions,  oral,  viewed  with  caution,  f  2061. 

Compromise,  evidence  of  offer  of,  not  admissible,  fi|  895,  907.  2078. 
Confession  of  adultery  not  suiBcient  to  justify  divorce,  |  2079. 
Conversation,  all  admissible  where  part  admitted,  |  1854. 
Declarations,  acts,  or  omissions  of  another,  one  person  not  affected  by,  |  184S» 
Declarations,  admissible  against  party  making,  8  1870. 
Declarations,  agent,  aa  evidence,  |  1870. 
Declarations,  agent,  when  admissible,  |  1870. 
Declarationa,  all  admissible  if  part  admitted,  |  1854. 
Declarations  as  part  of  res  gestae.     See  post,  IX. 
Declarationa,  conspirator,  §  1870. 
Declarationa,    decedent,    acta    or    omissions    of,    admissibility    against    mieeeaao^ 

%  18o9. 

Declarations,  decedent,  admissibility  against  his  successor  in  interest,  f  1668. 

Declarationa,  decedent,  against  interest,  |  1870. 

Declarationa,  decedent,  as  to  pedigree,  §S  1852,  1870. 

Declarations,  decedent,  generally,  {  1870. 

Declarations,  decedent,  relating  to  birth,  f  1870. 

Declarations,  decedent,  relating  to  death,  |  1870. 

Declarationa,  decedent,  relating  to  marriage,  8  1870. 

Declarations,  decedent,  respecting  relationship,  8  1870. 

Declarations,  dying,  8  1870. 

Declarations,  in  general,  8  1870. 

Declarationa  in  preaence  of  party  and  his  conduct,  8  1870. 
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tinued.) 
DecUrationg  of  member  of  family,  «■  to  eommon  repatetioii,  {  1862. 
Declarationi  of  member  of  family,  aa  to  pedigree,  |  1852. 
Declarationa  of  one  Jointly  interested,  when  admissible,  I  1870. 
Declarations  of  partner,  when  admissible,  9  1870. 
Declarations  of  predeeessor,  as  to  title,  admissible,  1 1849. 
Declarations  of  third  person,  eondnet  in  relation  to,  i  1870* 
Declarations  of  third  person,  not  to  prejudice,  |  1848. 
Declarations  of  third  person,  when  admissible,  |  1870. 
Declarations,  written,  under  oath,  to  be  by  deposition,  f  2020. 
ETidence  relatjnf  to  third  persons,  admissibility,  i  1851. 
Omissions,  as  eyidenee  against  party,  |  1870. 
Omissions  forming  part  of  transaction.  If  1860,  1870. 
Omissions  of  third  person  as  to  title,  admissible,  9  1849. 
Omissions  of  third  person  not  to  prejudice,  generally,  9  1848. 

Vn.  Docnme&tarj  eTldanc*. 

Aeeounts,  summary  of,  admissible  when,  9  1855. 

Acknowledgment,  certificate  of,  as  STidence,  9  1948. 

AiBdaTit  or  certified  copy,  prima  facie  eridenee  of  faets  stated,  9  2011* 

Affidarits,  what  prorable  by,  99  1879,  2009. 

Altered  writing,  when  admissible,  9  1982. 

Books  containing  law  of  sister  state  or  foreign  eountry,  9  1900. 

Books  containing  published  decisions  admissible,  9  1902. 

Books  eontaining  record  of  executions  as  eridence,  9  888. 

Books,  entries  in,  by  decedent,  9  1946. 

Books,  entries  in,  copies  of,  In  course  of  business,  9  1947. 

Books,  historical,  9  1930. 

Books  of  art,  9  1988. 

Books  of  science,  9  1936. 

Books,  official,  entries  in,  as  eridence,  9  1920. 

Books,  presumption  in  fsTor  of  correctness,  9  1968. 

Burnt  records  or  documents,  OTidence  of.     Bee  Burnt  or  Destroyed  Records  or 

Documents. 
Certificate  of  purchase  or  of  location  of  lands,  9  1926. 
Certified  copies,  admissibility.     See  ante,  II,  2. 
Charts  as,  9  1936. 

Copies  from  books,  aeeounts,  etc.,  right  to  take.  9  1000. 
Deeds,  acknowledged,  as  OTidence,  99  1948,  1951. 
Docket-book  of  justice,  entries  in,  as  oTidenee,  9  860. 
Entries  by  officers  as  oTidence.  99  1920,  1026. 
Entries,  copies  of,  in  course  of  business,  as  OTidence,  9  194T« 
Entries  In  family  Bibles,  or  books,  or  charts,  9  1870. 
Entries  in  justice's  docket,  prima  facie  evidence,  9  912. 
Entries  in  official  books,  prima  facie  OTidence,  9  1920. 
Entries  of  decedents,  when  admissible,  9  1946. 
Execution-book  as,  9  888. 

Inspeetion  and  production  of  doeumontt.     See  Inspection  of  Writings, 
Judgment  as,  99  1908-1915.  1962. 
Judicial  record,  defined,  9  1004. 

Judicial  record,  how  authenticated  as  OTidence,  9  1905. 
Judicial  reoord  of  another  state,  effeet  of,  9  1018. 


974  INDEX. 

EVIDBNOB.     yn.  DoGunMiitarj  «Tidenoe.     (Oontinuad.) 
Judicial  reeord  of  eonrt  of  admiralty,  effect  of,  9  1914. 
Judicial  record  of  foreign  country,  effect  of,  ft  1915. 
Judicial  record  of  foreign  country,  how  authenticated,  S  1908* 
Letter  admitted,  answer  may  be  giren,  )  1854. 
Mapa  as,  |  1986. 

Notice  to  adTerae  party  to  produce  writings,  §§  1865,  1988. 
Notice  to  produce,  disobedience,  secondary  cTidence,  §  1988. 
Notice  to  produce,  when  unnecessary,  |  1988. 

Notice,  refusal  to  produce  booka  and  papers,  exduaion  of  eridence,  |  1000. 
Notice,  refusal  to  produce  books  and  papers,  presumption  on,  1 1000. 
Ofltcers,  entries  by,  as  eridence,  IS  1920,  1925. 
Order  as  STidence,  S  1962. 
Recitala  in  atatutes  as  eridence,  8  1908. 
Records,  officers',  are  admissible,  Si  1920,  1951. 
Reports  of  phonographic  reporter  prima  facie  oorreet,  B  27S. 
Statutes,  recitals  In,  as  eridence,  S  1903. 

Will,  admissible,  where  action  to  quiet  title  Inrolres  gift  or  trust  under,  |  788, 
Will  itself  to  be  produced  or  secondary  eridence  of  contents  giren,  S  1969. 
Writing,  called  for  and  inspected,  need  not  be  put  In  eridence,  S  1989. 
Writing,  if  part  admitted,  all  is  admissible,  S  1854. 
Writing,  shown  to  witness,  reading  of,  S  2054. 
Writinga,  accounta,  summary  of,  admissible  when,  |  1865. 
Writings,  acknowledged,  aa  eridence,  SS  1948,  1951. 

Writinga,  affecting  realty,  acknowledged,  admisaible  without  proof,  I  1961. 
Writings,  certificate  of  acknowledgment  of,  prima  facie  erideaee  of,  |  1948. 
Writings,  construction  of,  SS  1856-1866.     See  Oontraeta. 
Writinga,  contents  of,  when  admissible,  SS  1855,  1870. 
Writings,  how  prored.     See  post,  XI,  5. 

Writings,  inspection  and  production  of.     Bee  Inspection  of  Writings. 
Writing,  Inspection  of,  by  opposite  side,  S  2054. 
Writings,  inspection  of,  in  what  eases  may  be  demanded,  S  1000. 

vm.  Uiagei  and  enstoms. 

Eridence  that  terma  In  contract  hare  local  signification,  S  1861. 
Local  customs  and  usages  in  actions  concerning  mininf  elaims,  S  748. 
Usage,  SS  748.  1870. 
Usage,  admissible  for  what  purpose  only,  S  1870. 

IZ.  Hearsay;  ret  gesta;  material  objoeti. 

Acts,  declarations  or  admissions  forming  part  of  transaction,  SS  1850,  1870,  wnhd.  7. 

Confined  to  personal  knowledge,  S  1845. 

Declarations  a  part  of  transaction,  SS  1850,  1870,  anbd.  7* 

Declarations,  res  gestsD,  S  1850. 

Exhibits,  material  objects.  S  1954. 

Hearsay,  what  admissible.  S  1870. 

Objecta.  material.  S  1954. 

Rea  gestsB,  SS  1850,  1870.  subd.  7. 

Z.  Bnrden  of  proof. 

Affirmatire  allegatlona,  only,  to  be  prored,  S  1869. 
Affirmatire  allegations  to  be  prored,  S  1869. 
Affirmatire  of  issue  to  be  proved.  8  2061. 
Affirmatire,  one  holding,  must  produce  eridence,  S  1981. 
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EVIBENGB.     X.  Bnrden  of  proof.     (Continued.) 
Burden  of  proof,  alteration  of  writing,  S  1982. 
Burden  of  proof,  In  general,  (  1981. 
Burden  of  proving  action  ia  barred,  9  ^58. 
Burden  of  proving  jurisdiction,  where  Judgment  pleaded,  9  450. 
Denial  of  ancient  writing  need  not  be  proved  when,  9  1869. 
Guilt  to  be  proved  beyond  reasonable  doubt,  9  2061. 
Negative  allegation,  whether  to  be  proved,  9  1869. 
Preponderance  controls  where  evidence  conflicting,  9  2061. 

Xt.  Admissibility  and  reloTUicy. 
1.  Generally. 

Admissibility  of  evidence  is  question  of  law,  9  2103. 

Character,  good,  evidence  of,  admissibility,  9  2053. 

Collateral  fact,  inquiry  into,  9  1868. 

Common  reputation  respecting  facts  over  thirty  years  old,  9  1870. 

Compromise,  evidence  of,  not  admissible,  99  895,  997,  2078. 

Confined  to  material  allegation,  9  1868. 

Contract  required  to  be  in  writing,  evidence  as  to,  not  admissible,  9  1978. 

Declarations  of  third  person,  conduct  in  relation  thereto,  9  1870. 

Facts  from  which  other  facts  inferable,  9  1870. 

Facts  showing  credibility  of  witness,  9  1870. 

Pacts  which  may  be  proved  on  trial,  9  1870. 

Inscriptions  as  evidence  of  common  reputation,  9  1870. 

Letter  admitted,  answer  may  be  given,  9  1854. 

Material  allegation,  only,  to  be  proved,  9  1867. 

Material  objects,  admissibility,  9  1954. 

Monuments  as  evidence  of  common  reputation,  9  1870. 

Must  correspond  with  substance  of  material  allegations,  9  1868. 

Obligation  or  duty  of  third  person,  evidence  for  or  against,  admissible,  9  1851, 

Part  of  act,  declaration,  or  transaction  proved,  whole  admissible,  9  1854. 

Precise  fact  in  dispute,  evidence  of,  admissible,  9  1870. 

Relevant,  must  be,  9  1868. 

Relevant,  what  is,  9  1870. 

Reputation,  common,  when  admissible,  9  1870. 

Right  of  witness  to  testify  from  writing  where  without  recollection,  9  2047. 

Third  person,  evidence  relating  to,  9  1851. 

Variance.     See  Variance. 

Writing,  part  proved,  whole  admissible,  9  1864. 

2.  On  subject  of  handwriting. 

Ancient  writing,  comparison,  how  made,  9  1945. 

Comparison  of  handwriting,  9  1944. 

Evidence  of,  by  comparison,  99  1944,  1945. 

Genuineness  of,  showing,  to  prove  a  writing,  9  1940. 

How  proved,  9  1948. 

Opinion  respecting  admissibility,  9  1870. 

Writing  may  be  proved  by  evidence  of,  9  1940. 

S.  Ob  qnestion  of  pedigreA. 

Ancient  facts,  evidence  of  common  reputation,  9  1870. 
Common  reputation,  99  1862,  1870. 

Declarations,  member  of  family,  as  to  common  reputation,  f  1861. 
Declarations  of  decedent  as  to,  9  1852. 
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tinned.) 
Declarationi  of  membar  of  family  aa  to.  {  1852. 
Bngravinfi  m  eTidenca  of  pedigreo,  9  1870. 
ETidenca  admisiibla  on  qneation  of,  i  1870. 
ETidenea  of  eommon  reputation,  SS  1852,  1870. 
Family  portralta  on  anbject  of,  {  1870. 

Reputation,  common,  what  admissible  to  ebow,  ||  1852,  1870. 
What  admieaibla  aa  aTidence  of,  8  1870. 

4.  Testimony  at  former  trlaL 

Deceased  wttneaa,  testimony  at  former  trial.  9  1870. 

Jurisdiction,  testimony  of  witness  at  former  trial  who  ia  oot  of.  |  1870. 

Testimony  at  former  trial,  9  1870. 

Testimony  on  will  contest  reduced  to  writing  and  signed,  admissibilityp  i  1316. 

6.  Particnlar  facta  or  aueitloni,  how  proTed. 

Acconnta,  how  proved,  9  1856. 

Affidayita,  identity  of  non-resident  may  be  eatabliahed  by,  9  1870* 

Oongreas,  proceedings  of,  how  proTed.  9  1918. 

Departmental  documenta,  how  prored,  9  1918. 

Destroyed  writing,  how  prored,  9  1855. 

Documenta,  foreign,  how  proTcd,  9  1918. 

Documenta,  official,  manner  of  proving.  9  1018* 

Executive,  acta  of,  how  proved,  9  1918. 

Foreign  legislative  or  executive  acta,  how  proved,  9  1918. 

Handwriting.     See  ante,  XI,  2. 

Identity,  evidence  of,  9  1870. 

Instrument,  contents  of,  how  proved,  9  1855. 

Judicial  recorda,  proof  of,  99  1905,  1906,  1907. 

Juatice'a  judgment  of  aiater  atate,  how  proved,  99  1921,  1923. 

Laws,  foreign,  how  proved,  99  1901,  1902. 

Laws,  unwritten,  of  foreign  country,  how  proved,  9  1902. 

Laws,  unwritten,  of  other  states,  how  proved,  9  1902. 

Laws,  sister  state,  how  proved,  99  1901,  1902. 

Laws,  sister  state  or  foreign  country,  book  containing,  aa  evidence,  %  iOOO. 

Legislature,  proceedings  of,  how  proved,  9  1918. 

Lost  writing,  how  proved,  99  1855,  1937. 

Municipalities,  proceedings  of,  how  proved,  9  1918» 

Newspaper,  publications  in,  how  proved,  9  2010. 

Pedigree.     See  ante,  XI,  8. 

Public  record  of  private  writing,  how  proved,  9  1910. 

Record,  how  proved,  99  1856,  1951. 

Record,  Judicial,  how  proved,  99  1905,  1906. 

Territory,  public  documents  of,  how  proved,  9  1924. 

United  States  documents,  how  proved.  9  1918. 

United  Statea,  public  writinga  of,  how  proved,  9  1924. 

Writings,  acknowledged,  admissibility,  99  1948,  1951. 

Writing,  admission  of,  execution  need  not  be  proved,  9  1942. 

Writing  affecting  realty  acknowledged,  admissible  without  further  proof,  |  1951. 

Writing,  evidence  of  execution  not  neceesary  when,  9  1942. 

Writing,  execution  need  not  be  proved  when,  9  1942. 

Writinga,  how  proved,  9  1940. 

Writing,    how    proved    where    subscribing    witness    denies   or   forgets    aacaeutioa, 

9  1941. 
Writinga,  lost,  how  proved,  9  1937. 
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proved.     (  Continued. ) 
Writing,  producing  and  acting  on  aa  genuine,  dispenBes  with  proof,  |  1943. 
Writiuga,  pablie,  of  territoriea,  how  proTed,  and  effect  of,  t  1924. 


Weight  and  inAcleiicy  of. 

Accomplice,  teitlmonj  to  be  Tiewed  with  distrust,  8  2061. 

Affirmative  allegations,  proof  of.     See  ante,  X. 

Certificate  of  location  or  purchase,  effect  of  adverse  holding  on,  fi  1025* 

Degree  of  certainty  required,  §  1826. 

Estimated  how,  9  2061. 

Greater  number  of  witnesses  does  not  control    when,  I  2061. 

Guilt  to  be  proved  beyond  reasonable  doubt,  f  2061. 

Instruction  as  to  effect,  character,  and  weight  of,  i  2061. 

Insufficiency  of,  as  ground  for  new  trial,  fi  657. 

Jury  judges  of  effect  of,  |  2061. 

Jury,  rules  governing,  in  estimating  evidence,  |  2061. 

Material  alleviations  only  need  be  proved,  §  1867. 

Oral  admissions,  evidence  of,  viewed  with  caution,  |  2061. 

Perjury,  testimony  of  one  witness  not  sufficient,  |  1844. 

Preponderance  of,  eontrola,  |  2061. 

Presumption  arising  from  suppression  of  evidence,  fi  1963. 

Presumption  that  higher  evidence  adverse  from  producing  inferior,  |  1968. 

Production  of  weaker  testimony,  effect  of,  fi  2061. 

Rules  governing  in  weighing  testimony,  fi  2061. 

Satisfactory,  will  sustain  verdict,  fi  1835. 

Treason,  testimony  of  one  witness  not  sufficient,  fi  1844. 

Weight  of,  considerations  governing,  fi  2061. 

Witness  fslse  in  part  to  be  distrusted,  fi  2061. 

Witness,  one  sufficient  to  prove  fact,  fi  1844. 

Witnesses.     See  Witneasea. 

zm.  Qneitioni  of  practice  relating  to. 

Admissibility  of,  question  for  court,  fi  2102. 

Clerk  to  take  testimony,  when  no  shorthand  reporter,  fi  1051. 

Cumulative,  court  may  stop  introduction  of  further  evidence    when,  |  2044. 

Disregard  of  evidence,  court  may,  on  its  own  motion,  grant  new  trial,  fi  662. 

Errors  in  rulings  disregsrded  unless  substantial  injury,  fi  475. 

Evidence  of  witness  testifying  from  writing  without  recollection  received  with 

caution,  fi  2047. 
Examination  of  witnesses.     See  Witnesses. 
Examination  to  be  in  presence  of  parties,  fi  1846. 

Exception,  order  on  motion  to  strike  out  evidence  deemed  excepted  to,  |  647. 
Exception,  ruling  on  objection  to  evidence  deemed  excepted  to,  fi  647. 
Exclusion  of  witnesses  from  courtroom,  fifi  125,  2043. 
Further  evidence,  court  may  atop  introduction  of,  when,  fi  2044. 
Insufficiency  of  evidence  as  ground  for  new  trial,  fi  667. 
Interpreters.     See  Interpreter. 

Issues  of  fact,  evidence  on,  to  be  addressed  to  jnry,  |  2101. 
Hodea  of  Uking  testimony,  fi  2002. 
New  trial  for  disregard  of,  fi  662. 
Newly  discovered,  as  ground  for  new  trial,  fi  657. 
Notice  to  produce  books  or  papers.     See  ante,  VII. 
Offering  further  evidence  after  original  caae  oloaed,  fi  607. 
Code  Civ.  Proe. — 62 
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Order  of  introducing,  §§  607.  2042. 
Order  of  proof,  how  reflated,  |  2042. 
Order  of,  where  eeTeral  defendants,  §  607. 
Perpetuation  of  testimony.     See  Deposition!. 
Priyileged  eommanicationa.     See  Witnesses. 
Prodnetion  of,  oonrt  may  stop,  where  already  full,  f  2044. 
Qnestiona  of  faet,  when  for  iury,  |  2101. 
Questions  of  law,  when  for  court,  |  2102. 
RehntUl,  f  607. 

Bales  of  oTidenee  apply  on  trial  of  question  of  fact  by  court,  S  2108. 
Rules  of,  to  be  decided  by  court,  |  2102. 
Ruling  on  objection  to,  deemed  excepted  to,  |  647. 
Strilcing  out  brder  granting  or  denying,  deemed  excepted  to,  |  647. 
View  of  premises  by  jury,  f  610. 
Witness  to  be  under  oath  or  affirmation,  I  1846. 
Writing  called  for  and  inspected  need  not  be  introduced,  I  1939. 
Writing,  part  proved,   whole   sdmissible,  {  1854. 
Writing  shown  witness  may  be  inspected  by  opposite  party,  {  2054. 
Writing  shown  witness  to  be  read  before  testimony  of  witness  closed,  8  2054. 
Writing,  witness  cannot  be  examined  as  to,  until  shown  him,  ft  2054. 

EXCEPTION. 

Absence  of  party,  decision  In,  deemed  excepted  to,  |  647. 

After  judgment,  how  settled,  i  651. 

Bill  of.     See  Appeal. 

Bill  of,  a  part  of  record  on  appeal,  8  661. 

Bill  of,  all  exceptions  relied  on  to  be  contained  In,  |  660. 

Bill  of,  amendments,  time  to  file,  8  660. 

Bill  of,  amendments  to,  S  650. 

Bill  of,  amendments  to,  service  of,  S  650. 

Bill  of,  amendments  to,  time  to  serve,  extension  of,  |  1054. 

Bill  of,  application  for  new  trial,  when  may  be  made  on,  f  658. 

Bill  of,  certifying,  9  650. 

Bill  of,  delivery  to  absent  judge,  S  650. 

Bill  of,  delivery  to  clerk,  and  duty  of,  8  650. 

Bill  of,  delivery  to  judge,  8  650. 

Bill  of,  engrossing,  time  for,  9  650. 

Bill  of,  evidence,  how  much  to  be  stated,  8  648. 

Bill  of,  evidence,  substance  of  reporter's  notes  only  to  be  stated,  |  648. 

Bill  of.  filing  with  clerk,  8  650. 

Bill  of,  may  be  settled  and  signed  after  officer  or  judge  ceases  to  b«  saeh,  8  658. 

Bill  of.  must  contain  what,  9  650. 

Bill  of,  on  motion  for  new  trial  may  be  used  on  appeal,  9  950. 

Bill  of,  on  trial  before  referee,  preparation,  service,  amendment,  and  aettlememt, 

9  650. 
Bill  of,  preparation,  manner  of,  9  650. 
Bill  of,  preparation,  time  for,  9  650. 
Bill  of,  preparation,  time,  extension  of,  9  650. 
Bill  of,  presentation    and    settlement   on    decision    by    Judicial   officer    other    than 

judge,  9  653. 
Bill  of,  presenting  to  judge,  time  of,  and  notice  of,  9  650. 
Bill  of,  refusal  to  allow,  application  to  supreme  court  to  prove  same,  8  952, 
Bill  of,  service  of,  9  650. 
Bill  of,  service  of  certified  bill,  time  for,  9  650. 
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Bill  of,  settlement  by  officer  other  than  judge,  I  649. 

Bill  of,  aettlement  by  referee*  fi  650. 

Bill  of,  aettlement  by  supreme  court,  manner  and  effect  of,  |  652. 

Bill  of,  aettlement,  notice  of,  fi  650. 

Bill  of,  aettlement,  notice  unneceaaary,  when,  fi  650. 

Bill  of,  aettlement,  on  death,  diaqualification,  abaence,  refuaal  of  Jndga  or  oflieer, 

fi  658. 
Bill  of,  aettlement,  on  motion  for  new  trial,  fi  659. 
Bill  of,  aettlement,  aerviee  on  adverae  party,  fi  650. 
Bill  of,  aettlement,  time  of,  judge  to  designate,  fi  650. 
Bill  of,  settlement  to  be  made  at  time  deaignated,  fi  650. 
Bill  of,  aettlement,  to  deciaion  aftar  judgment,  fi  651. 
Bill  of,  aettlement  without  notice  to  adverae  party,  fi  650. 
Bill  of,  aignatura  by  judge  or  referee,  fi  650. 
Bill  of,  atriking  out  redundant  matter,  fi  650. 
Bill  of,  time,  extenaion  of,  fi  1054. 

Bill  of,  to  deciaion  after  judgment,  aettlement  of,  (  661. 
Bill  of,  to  deciaion  by  officer  other  than  judge,  fifi  649,  650. 
Bill  of,  to  deciaion  may  be  preaented  at  time  made,  {  649. 
Bill  of,  to  deciaion,  to  be  aigned  by  judge  and  filed  with  clerk,  |  649. 
Bill  of,  what  may  contain,  fi  650. 

Continuance,  order  refuaing,  deemed  executed  to,  fi  647. 
Oourt  commiaaionera'  findings,  exception  to,  how  made,  fi  645. 
Decisions  after  judgment,  bill  of  exceptiona,  preparation  and  aettlement  of,  fi  651. 
Decisions  after  judgment,  axcoptiona,  how  presented,  aettled,  and  allowed,  fi  651. 
Defined,  fi  646. 

Demurrer,  order  auataining  or  oTerruling,  deemed  excepted  to,  fi  647. 
Documenta  on  file,  how  incorporated,  fi  648. 
Filing  with  clerk,  fi  649. 
Final  deciaion  deemed  excepted  to,  fi  647. 
Form  of,  generally,  fi  648. 

Form  of,  when  made  on  inaufficiency  of  evidence,  fi  648. 
Inaufficiency  of  evidence,  on  ground  of,  requisites,  fi  648. 
Interlocutory  order  or  decision  deemed  excepted  to,  fi  647. 
Judge  out  of  office  may  aettle,  fi  658. 
Mattera  deemed  excepted  to,  fi  647. 

Order  or  decision  from  which  appeal  Ilea  deemed  excepted  to,  |  647. 
Order,  when  deemed  excepted  to,  fi  647. 

Pleading,  amendment,  order  allowing  or  refusing,  deemed  excepted  to,  |  647* 
Pleading,  order  atriking  out,  deemed  excepted  to,  fi  647. 
Referee'a  findinga,  to,  how  made,  fi  645. 
Settlement  of,  time  for,  fifi  649,  650,  659. 
Signing  by  judge  or  judicial  officer,  fi  649. 
Statement  on  appeal,  fi  661.     See  Statement. 
Statement  on  motion  for  new  trial.     See  New  TriaL 
Time  for.  fi  646. 

Verdict  deemed  excepted  to,  fi  647. 
What  deemed  excepted  to,  fi  647. 

SZEOUnON.     See  Supplementary  Proeeedingt. 
After  five  yeara,  fi  685. 
Againat  the  peraon,  fi  632. 
Amount  of  property  to  be  aeised,  fi  691. 
Any  debtor  of  defendant  may  pay  creditor   when,  fi  716. 
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Appeal,  remedy  on  revereAl  where  property  lold  on  execution,  |  957. 
Appeal,  reetitution  where  property  eold  under,  end  Jadgment  revereed,  |  9ST« 
Aeeistance,  writ  of.     See  Assiatanee. 
Attached  property  may  be  eold  ai  under,  when,  |  648. 
Attached  property,  lale  under,  i  560. 
Book  ae  eridence,  |  588. 
Book,  how  kept  and  what  to  contain,  8  688. 
Building  material,  when  not  tubject  to,  8  1106. 
Claim  of  property,  bond,  amount  of  and  condittoni  in,  8  710 H< 
Claim  of  property,  bond,  claimant  may  glTe  and  release  property,  8  710. 
Claim  of  property,  bond,  estimate  of  Talue  and  new  bond,  8  712  H* 
Claim  of  property,  bond,  filing  and  serving  of,  8  711. 

Claim  of  property,  bond,  justification,  approval  and  disapproval,  88  712,  712%. 
Claim  of  property,  bond,  justification,  manner  of,  8  718. 
Claim  of  property,  bond  of,  objections  to,  88  711H»  712%. 
Claim  of  property,  bond,  when  becomes  effectual,  8  718%. 
Claim  of  property,  how  made,  8  689. 

Claim  of  property,  indemnity  and  undertaking  on,  8  689. 
Claim  of  property,  new  bond  on  disapproval  of  old,  88  712,  712  H> 
Claim  of  property,  proceedings  where  portion  of  realty  to  be  sold  is  claimed,  |  694i 
Compeny,  interests  in,  how  levied  on,  8  688. 

Contribalion  among  defendants,  right  of  and  how  enforced,  8  709* 
Corporation,  shares  in,  how  attached,  8  688. 
Costs  in  probate  proceedings,  execution  for,  8  1720. 
Costs  on  appeal,  for,  8  1084. 
Credits,  how  levied  on,  8  688. 
Damages  in  eminent  domain,  to  recover,  8  1252. 
Death,  not  to  issue  after,  8  1505. 
Death  of  party,  when  may  issue  after,  8  686. 
Debts,  how  levied  on,  8  688. 

Decedent,  decree  for  payment  of  debts  of,  execution  for,  8  1649. 
Decedent,  jadgment 'kgainst,  no  execution  can  issue,  88  1504,  1505. 
Decedent,  proceedings  where  execution  issued  before  death,  8  1605. 
Dormant  judgment,  on,  8  685. 
Eminent  domain,  to  recover  damages  in,  8  1252. 

Enforcement,  when  jttdg:ment  requires  performance  of  particular  aet,  8  684. 
Enforcement,  when  judgment  requires  sale  of  property,  8  684. 
Enforcing  order  by,  8  1007. 
Excess  in  proceeds,  how  disposed  of,  8  691. 
Executed  how,  8  691. 

Executor,  against,  to  enforce  personal  liability,  8  1649. 
Executor,  judgment  against,  no  execution  to  issue,  8  1504. 
Exempt,  what  property  is,  8  600. 

Exemption,  materials  for  building  not  subject  to  execution,  8  1196. 
Forcible  entry  and  detainer,  in,  8  1174. 

Forcible  entry,  enforcement  of  execution  against  married  woman  in,  8  1164. 
Form  of,  8  682. 

Oold-dust,  how  returned,  8  688. 
Inspection,  execution-book  open  to,  8  688. 
IsBuance  after  death,  8  686. 
Issuance  of,  after  five  years,  8  685. 
Issuance  of,  time  of,  8  681. 

Issuance,  time  of,  when  stayed  or  enjoined,  8  681. 

Issuance,  to  whom  issued  when  affecting  realty  which  beeomea  part  of  another 
eounty,  8  687. 
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Issuance,  to  whom  issued  when  property  required  to  be  delirered,  8  687. 

Issuance,  to  whom  may  issue,  §  687. 

Issue,  may,  to  any  sheriff,  S  687. 

Issue  of,  where  judgment  for  delivery  of  property,  |  082, 

Issued  to  different  county,  how  exeonted,  9  682. 

Issues  in  name  of  people,  S  628. 

Issuing  to  different  counties  at  same  time,  |  687. 

Judgment  barred  by  limitation,  {  885. 

Judgment,  manner  of  enforcing,  9  684. 

Judgments  against  officers,  how  enforced,  9  710. 

Justice's  court,  from,  99  901-905.     See  Justice's  Court,  XXL  . 

Justice's  Judgment  docketed  in  superior  court,  on,  9  899. 

Levied  before  death,  proceedings  on,  9  1506. 

Levy,  amount  of  property  to  be  seized,  9  691. 

Levy,  defendant  may  indicate  property  when,  9  691. 

Levy,  how  made,  99  882,  688,  691. 

Levy,  property  in  hands  of  heirs,  tenants,  trustees,  ete.,  9  882. 

Levy,  property  subject  to,  99  688,  1106. 

Levy  to  be  made  only  on  part  of  property,  if  suiBcient,  9  891. 

Levy,  until,  property  not  affected  by,  9  688. 

Levy,  writ,  how  executed,  99  882,  888,  691. 

Limitation,  judgment  barred  by,  9  885. 

Limitation  of  action  against  officer  for  money  oolleeted  upon,  9  889. 

Limitation  of  action  against  officer  for  seizure,  9  841. 

Married  woman,  enforcement  of  execution  against,  in  forcible  entry,  9  1184* 

Materials  for  building  not  subject  to,  9  1196. 

May  issue  to  any  sheriff,  9  687. 

May  issue  at  same  time  to  different  counties,  9  887. 

Money,  amount  and  Icind  of,  payable  in,  9  882. 

Money,  execution  for,  how  levied,  9  684. 

Money,  order  for  payment  of,  enforceable  by,  9  1007* 

Name  of  people,  issues  in,  9  682. 

Payment  by  any  creditor,  sheriff's  receipt,  9  716. 

Payment  in  specific  kind  of  money,  how  executed,  9  882. 

People,  to  issue  in  name  of,  9  682. 

Performance  of  act,  how  enforced,  9  684. 

Person,  against  the,  after  return  unsatisfied,  9  684. 

Person,  against  the,  how  executed,  99  682,  684. 

Personal  property,  how  subjected  to,  99  682,  684. 

Possession,  writ  of.     See  Assistance. 

Preferred  claims  for  wages,  9  1206. 

Preferred  claims  for  wages,  costs  in  ease  of,  9  1208. 

Preferred  claims  for  wages,  how  enforced,  9  1206. 

Preferred  claims  for  wages,  proceedings  where  disputed,  9  1208. 

Preferred  claims  for  wsges,  proceedings  where  not  disputed,  9  1208. 

Prisoner,  discharge  of,  99  1148-1154.     See  Prisoner. 

Prisoner,  plaintiff  to  advance  funds  for  support  of,  9  1154. 

Property,  how  subjected  to,  99  682,  684,  688. 

Property  in  hands  of  heirs,  tenants,  trustees,  etc,  9  882. 

Property  not  affected  by,  until  levy,  9  688. 

Property  not  capable  of  manual  delivery,  how  levied  on,  9  888* 

Property,  what  subject  to,  9  688. 

Resl  property,  how  subjected  to,  99  682,  684,  688. 

Receiver  in  aid  of,  9  564. 
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Record  of,  la  eTidence,  t  688. 

Recording  snd  indexing,  where  realty  lerled  on,  |  68t« 
Redemption  bj  •  redemptioner,  f  703. 
Redemption  by  judgment  debtor,  |  708. 
Redemption,  certificate  of,  filing  and  recording,  |  708. 
Redemption,  judgment  creditor  may  redeem  estate  of  deeodent,  §  150S. 
Redemption,  notice  of,  giTing  and  filing  of,  |  708. 
Redemption,  notice  to  be  filed  with  recorder  when,  |  70S. 
Redemption  of  estate  of  decedent,  |  1505. 
Redemption  of  realty,  who  may  effect,  8  701. 

Redemption,  payment  in  kind  of  money  specified  in  Judgment,  I  704. 
Redemption,  payments  may  be  made  to  whom,  8  704. 
Redemption,  property  subject  to,  with  what  exception,  |  700a. 
Redemption,  rents  and  profits  a  eredit  on,  f  707. 
Redemption,  rents  and  profits,  action  for  accounting,   |  707. 
Redemption,  rents  and  profits,  time,  extension  of,  where  purchasor  fails  lo  aeeoonl 

i  707. 
Redemption,  suecessiTO  redemptions,  amount  to  be  paid,  |  70S* 
Redemption,  snccessiTO  redemptions  authorized,  8  708. 
Redemption,  successire  redemptions,  time  for,  8  708. 
Redemption,  tender  equiralent  to  payment,  8  704. 
Redemption,  time  within  which  may  be  had,  88  703,  70S* 
Redemptioner,  afiidavit  by,  8  705. 
Redemptioner,  what  he  must  do  to  redeem,  8  70ft, 
Redemptioner,  what  must  pay,  88  702,  708. 
Redemptioners,  who  may  redeem,  8  701. 
Release  of  property,  how  effected,  8  688. 
Rents  and  profits  from  time  of  sale  till  redemption,  8  707. 
Rents  and  profits  from  time  of  sale  to  execution,  accounting  for,  8  707. 
Rents  and  profits  from  time  of  sale  to  redemption,    statement    of,    8  707* 
Requisites  of,  8  682. 

Return,  failure  to  malce,  of  sale,  attachment  for,  8  157ft. 
Return,  gold-dust  to  be  returned  as  money,  8  688. 
Return  of,  recording  where  realty  levied  on,  8  888. 
Returnable  to  whom,  8  683. 
Returnable   when,  8  688. 
Sale,  between  what  hours  to  be  held,  8  894, 
Sale,  certificate  of,  ti  698,  699. 

Sale,  certificate  of,  filing  duplicate  with  recorder,  8  700a. 
Sale,  certificate  of  sale,  aheriff  to  giro,  8  700a. 
Sale,  certificate  of,  what  to  contain,  8  700a. 
Sale,  damages  to  realty,  purchaser  may  recover  for,  8  746b 
Sale,  deed,  purchaser,  when  entitled  to,  8  708. 

Sale,  delivery  of  property  not  susceptible  of  manual  delivery,  8  800. 
Sale,  delivery  of  property  susceptible  of  manual  delivery,  8  698. 
Sale,  enjoining  injury  to  property  after,  and  before  oonveyanoa^  8  7dft« 
Sale,  evicted  purchaser,  remedy  of,  8  708. 
Sale,  excess  in  proceeds,  how  disposed  of,  8  801« 
Sale,  how  conducted,  8  694. 
Sale,  judfnnent  directing,  how  enforced,  8  684. 
Sale,  manner  of,  88  698,  694. 
Sale,  notice,  how  given,  8  692. 
Sale,  notice  in  case  judgment  specifies  kind  of  money  payable  In,  8  899. 
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Sale,  notice  in  case  of  periBha!>1e8,  fi  692. 

Sale,  notice  in  case  of  personalty,  S  692. 

Sale,  notice  in  case  of  realty,  S  692. 

Sale,  notice,  penalty  for  defacing  or  taking  down,  |  698. 

Sale,  notice  where  judgment  payable  in  specified  kind  of  money,  I  692. 

Sale,  notice,  without,  penalty,  S  693. 

Sale,  officer  or  deputy  not  to  purchase,  5  694. 

Sale,  order  of,  judgment  debtor  may  direct,  S  694. 

Sale,  personalty,  delivery  of  and  certificate,  8  698. 

Sale,  personalty,  manner  of,  8  694. 

Sale,  property  not  susceptible  of  deliTery,  certificate  of  sale,  8  699. 

Sale,  purchaser,  failure  to  get  possession  because  of  irregularity,  rights  of,  8  708. 

Sale,  purchaser,  failure  to  get  possession,  reTival  of  judgment  in  favor  of,  8  708. 

Sale,  purchaser  may  recover  damages  for  injuries  to  realty,  6  746. 

Sale,  purchaser,  rights  of,  on  a  reversal  or  discharge  of  judgment,  8  708. 

Sale,  purchaser,  rights  of,  where  property  attached,  8  700. 

Sale,  purchaser,  title  of,  8  700. 

Sale,  purchaser,  waste  by,  restrained,  8  706. 

Sale,  real  property,  manner  of,  8  694. 

Sale,  real  property,  on  claim  of  portion  by  third  person,  8  694. 

Sale,  refusal  of  purchaser  to  pay,  liability  of,  8  695. 

Sale,  refusal  of  purchaser  to  pay,  liability  of  sheriff,  8  697. 

Sale,  refusal  of  purchaser  to  pay,  proceedings  on,  8  695. 

Sale,  refusal  of  purchaser  to  pay,  subsequent  bid  refused,  8  808* 

Sale,  relation  of  title  of  purchaser,  8  700. 

Sale,  to  be  at  public  auction,  8  694. 

Sale,  to  be  in  separate  lots  or  parcels,  8  894. 

Sale,  to  cease  when  sufficient  property  sold,  8  804. 

Sale,  what  bids  may  be  refused,  8  896. 

Sale,  what  title  passes,  8  700. 

Sale,  when. absolute,  8  700a. 

Sale,  when  conveyance  to  be  made,  8  703. 

Satisfaction  of  judgment  by  return  of,  8  878. 

Sheriff's  deed,  when  purchaser  entitled  to,  8  708. 

Ships,  against,  application  of  proceeds,  8  825. 

Subrogation  by  debtor  paying,  8  709. 

Subrogation  of  surety  paying,  8  709. 

Supplementary  proceedings,  68  714-721.     See  Supplementary  Proeeedlngi. 

Third  person,  claim  of  property  by,  8  689. 

Time  of,  issuance  after  five  years,  8  685. 

Time  within  which  may  issue,  8  681. 

Time  within  which  may  issue,  when  stayed  or  enjoined,  8  881. 

To  issue  in  name  of  people,  8  682. 

To  issue  to  whom,  when  concerns  real  property,  8  887. 

To  whom  may  issue,  8  687. 

To  whom  to  issue,  when  property  required  to  be  delivered,  8  68Y. 

Until  levy,  property  not  affected  by,  8  688. 

Vessels,  against,  application  of  proceeds,  8  825. 

Wages,  claim  for  preferred,  8  1206. 

Waste,  enjoining,  after  sale  on  execution  and  before  conveyanee,  8  74S. 

Wasie  may  be  restrained  until  time  to  redeem  txpirea,  8  708. 

Waste,  what  is  not,  8  706. 

What  liable  to  be  seized  on,  8  888. 
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Whftt  property  exempt  from,  f  690* 

What  to  eontsin,  §  682. 

WhAt  to  require,  §  682. 

Who  may  issue,  §  682. 

Whom  to  be  directed  to,  i  689. 

Writ  of,  how  executed,  f  691. 

Writ  to  require  what  of  sheriff,  |  68S. 

BXEOUnOV-BOOK,  I  688. 

EZECunov  or  msTBUMEsn. 

Defined,  §  1988. 

EZECUTIVB  A0T8. 
How  proTed,  |  1918. 

BXEOUTOBS  AND  ADMINI8TBATOB8.     See  EsUtet  of  Decedents ;  PnbUe  Adnla- 

istrator;  Probate  Court. 
Z.  Who  competent  and  entitled  to  act;  nomination;  appolntmenk 
XL  Letters  testamentary  or  of  administration. 

1.  Letters  testamentary. 

2.  Letters  of  administration. 

3.  Letters  of  administration  with  the  wlU  annexed. 

III.  Bond. 

IV.  Oath. 

V.  Termination  of  authority;  resignation;  remOTal;  suspension;  navBcl^ 

tlon. 
VL  Powers,  duties,  and  liabilities;  possession  of  estate. 
YU.  Debts  of;  claims  of,  against  estate;  naming  debtor  as  eaecntor. 
VIII.  Actions   by   and  against;    setting   aside  fraudulent   oonToyances;    actiMs 
commenced  during  life  of  decedent. 
IX.  Contracts  of  decedent  for  purchase  or  sale  of  property. 

1.  For  purchase  of  land. 

2.  Enforcement  of  contract  for  sale  of  personalty. 

3.  Enforcement  of  contract  to  convey  realtj. 
X,  Joint  executors. 

ZI.  Special  administrators. 

XII.  Executors  de  son  tort. 
Xin.  Accounting  and  settlement. 
XIV.  Time  to  close  administration,  and  extension  oC 

XV.  Appeals. 
XVI.  Costs;  fees;  expenses;  compensation;  commlaslons;  dlseharga. 
XVn.  Foreign  executors. 
Xvm.  Bequests  for  Information  as  to  administration. 

L  Who  competent  and  entitled  to  act;  nomination;  appolntmcnl. 

Absence  of  executor  named  from  state,  proceedings  in  case  of,  f  1854. 

Administrator,  creditor  as,  §  1365. 

Administrator,  drunken,  improvident,  or  dishonest  persons  incompetent^  I  186f. 

Administrator,  guardian  of  infant  or  lunatic  aa,  i  1868. 

Administrator,  infant  incompetent  as,  |  1869. 
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Adminlttrator,  Innatio  inoompetent  as,  S  13C9. 
Administrator,  mala  preferred  to  female,  8  1866. 
Admin iitrator,  married  woman  as,  8  1370. 
Administrator,  non-resident  incompetent  as,  8  1869. 
Administrator,  order  of  persons  .entitled  to  be  Appointed,  6  1865. 
Administrator,  partner  as,  8  1865. 

Administrator,  person  conricted  of  infamous  crime  inoompetent,  8  1869. 
Administrator,  persons  equally  entitled  to  act  as,  who  preferred,  8  1866. 
Administrator,  who  incompetent  to  act  as,  8  1869. 
Administrator,  who  may  act  as,  8  1865. 

Administrator,  who  appointed,  when  all  others  incompetent,  8  1426. 
Administrator,  who  appointed,  when  person  entitled  is  incompetent,  8  1868. 
Administrator,  whole  blood  preferred  to  half,  8  1866. 
Administrator  with  will  annexed,  appointment  of,  on  death  or  incompetency  of  all 

representstires,  8  1426. 
Administrator  with  will  annexed  when  othor  property  discovered,  8  1698. 
Appointment,  certificate  of,  seal,  8  158. 
Appointment,  nunenpatiTO  will,  as  in  other  cases,  8  1846. 
Appointment  of  guardian  of  incompetent  as  administrator,  8  1368. 
Appointment  on  roTOcation  of  letters  of  executor  resigning,  8  1427. 
Appointment,  transcript  of  court  minutes  to  be  evidence,   8  1429. 
Ck>de  sections  governing  appointment,  powers  and  duties,  8  804. 
Oorporation,  act  authorizing,  to  act  as  executor.  Appendix,  tit.  "Corporations." 
Creditor,  application  by,  for  letters,  appointment  of  another  on  request  of  anothof 

creditor,  8  1367. 
Corporation  authorised  to  act  as  executor,  8  1848. 
Drunkard,  incompetent,  8  1869. 

Drunken,  dishonest,  or  improvident  persons  cannot  act,  8  1869, 
Executor,  drunkenness,  dishonesty,  etc.,  incapacitate,  8  1850. 
Executor,  infant  cannot  act  aa,  8  1850. 
Executor,  insane  person  cannot  act  as,  8  1850. 
Executor  of  an  executor  not  competent  to  act,  8  1858. 
Executor,  person  convicted  of  infamous  crime  cannot  act,  8  1850. 
Executor,  who  incompetent  to  serve  aa,  8  1850. 
Executrix,  married  woman  may  be  appointed  as,  8  1852. 
Incompetency  because  of  drunkenness,  dishonesty,  etc.,  8  1850. 
Incompetency  of  all  representatives,  appointment  of  administrator,    8  1426. 
Incompetency  of  person  entitled  to  act,  who  appointed,  8  1368. 
Infamous  crime,  person  convicted  of,  cannot  act  as  administrator,  88  1350,  1869. 
Infant  cannot  act  as  executor,  8  1350. 
Infant  incompetent  to  act  as  administrator,  8  1869. 
Infant,  issuance  of  letters  durante  minore  a^tate,  8  1854. 
Infant,  minority  of  executor,  proceedings  on,  8  1854. 

Infant  or  incompetent,  when  nominated,  guardian  appointed  administrator,  8  1868» 
Infant  or  incompetent,  who  appointed  administrator  when  appointed,  8  1868. 
Insane  person  cannot  act,  88  1850,  1869. 
Marriage  of  administratrix,  effect  of,  8  1870. 
Harried  woman  may  act  as  administrstrix,  8  1870. 

Nomination,  administration  granted  at  request  of  person  entitled  to  letters,  8  1379. 
Nominee  of  surviving  husband  or  wife,  8  1865. 
Non-resident  entitled  to  set,  evidence  of  identity  of,  what  suiBcient,  8  1879. 
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Non-resident  incompetent  to  act  as  administrator,  f  1369. 

NnncnpatiTO  will,  executors,  manner  of  appointment,  S  1348. 

Objections,  hearing  of,  §  1351. 

Objections  to  appointment,  interested  party  maj  file,  8  1851. 

Objections  to  be  written,  S  1351. 

Order  of  persons  entitled  to  administer,  §  1865. 

Order  of  persons  entitled  to  administer,  code  applies  to  relatives  of  proTioiisly  de- 
ceased spouse  when,  |  1365. 

Partner  not  to  be  appointed,  8  1365. 

Preference  among  those  equally  entitled,  88  1366,  1367. 

Prior  right*  of  relatives,  where  letters  of  administration  granted,  8  1386. 

Proceedings  where  no  executor  named,  8  1850a. 

Proceedings  where  sole  executor  dies,  is  incompetent,  or  renounces,  8  1350a. 

Relatives,  when  only  entitled  to  administer,  8  1865. 

Transfer  of  proceedings  for  disqualification  of  judge  does  not  affect  rights,  |  1482. 

Who  to  act  as,  when  all  acting  are  incompetent,  8  1426. 

n.  Zietteri  teitamentary  or  of  administratioiL 
1.  Letten  testamentary. 

Absence  of  one  executor,  issuance  of  letters,  8  1854. 

Clerk  to  record  letters  with  affidavits  and  certificates,  8  1887. 

Discovery  of  property  after  settlement,  issuance  of  letters,   8  1698. 

Failure  to  file  petition  for,  amounts  to  renunciation,  8  1801. 

Form  of,  88  I860,  1423. 

Infancy  of  executor,  issuance  of  letters  durante  minore  ntate,  8  1854. 

Lost  or  destroyed  wills,  issuance  of  letters  on  probate  of,  8  1840. 

Letters  to  issue  to  persons  named  if  no  objection,  8  1349. 

Oath  to  be  attached  to,  8  18S7. 

Objections  to  granting,  who  may  file,  8  1861. 

Objections  to,  hearing  of,  8  1851. 

Objections  to  issuing,  petition  for  letters  may  be  filed  with,  8  1861. 

Objections  to  issuing,  to  be  heard  and  determined,  8  1851. 

Objections  to,  to  be  written,  8  1851. 

Petition,  executor  forfeits  right  to  letters  on  failure  to,  8  1801. 

Transcript  of  court  minutes  to  be  evidence  equivalent  to  letters,  8  1420. 

Transfer  of  proceedings  for  disqualification  of  judge,  right  to  letters  not  affected, 

8 1432. 
Waiver  of  notice  of  taking  deposition  on   application  for  letters   by   failure  te 

appear,  8  2004. 

2.  Letter!  of  administration. 

Examination  before  granting,  8  1878. 

Failure  to  apply  for,  grant  to  others  less  entitled,  8  1877. 

Form  of,   8  1362. 

Issuing  to  person  best  entitled,  8  1876. 

May  be  granted  to  one  or  more,  where  several  equally  entitled,  8  1867« 

Non-resident  entitled  to  letters,  identity  of,  how  established,   8  1879. 

Oath  to  be  attached  to,  8  1387. 

Petition  for,  contest  of,  counter-petition  and  notice  of,  8  1874. 

Petition  for,  contest,  who  may  file,  8  1374. 

Petition  for,  entry  of  proof  and  notice  conclusive,  8  1878. 
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Petition  for,  hearing  of,  |  1875. 

Petition  for,  Jurisdictional  OTennenta,  want  of,  does  not  aroid,  when,  1 1871. 
Petition  for,  not  Toid  for  want  of  jurisdictional  averments  in,  {  1371. 
Petition  for,  notice  of,  erideneo  of,  entry  in  minutes,  conduairenosa  of,  1 187Cb 
Petition  for,  notice  of  hearing,  time  of,  S  1878. 
Petition  for,  notice  of  hearing  to  be  given,  |  1878a 
Petition  for,  notice  of,  posting,  f  1873. 
Petition  for,  notice  of,  requisites,  |  1878. 
Petition  for,  requisites  of,  |  1871. 
Petition  for,  setting  for  hearing,  |  1878. 
Petition  for,  signing  and  filing,  |  1871. 
Petition  for,  to  be  written,  9  1871. 
Petition  for,  what  to  state,  I  1871. 
Prior  rights  of  relatives,  where  letters  issued,  i  1886. 
Recorded,  to  be,  with  affidavits  and  certificates,  |  1887. 
Subsequent  issue  of,  after  final  settlement,  }  1698. 
Time  for  granting,  |  1872. 

To  issue  to  party  entitled,  after  hearing  allegations  and  proof,  1 1878. 
Transcript  of  court  minutes  to  be  evidence  equivalent  to  letters,  t  1429. 
Transfer  of  proceedings  for  disqualification  of  Judge,  right  to  letters  not  affected, 

i 1432. 
Waiver  of  notice  of  taking  deposition  on  application  for,  by  failuro  to  appear, 

8  2004. 
What  proofs  must  be  made  before  granting,  1 1878. 

8.  Iiotters  of  administration  with  will  annexed. 

After-discovered  property,  appointed  in  case  of,  |  1698. 

Death  of  representatives,  granted  on,  |§  1426,  1850a. 

Disqualification  of  executora  or  administrators,  to  be  issued,  i  1426. 

Form  of,  ||  1856.  1861. 

Granted  where  sole  ezeeator  dies,  insane,  renounces,  or  fails  to  qualify,  1 1850a. 

Issued  after  final  settlement  of  estate,  when,  1 1698. 

Issued  how,  1 1850. 

Issued  on  death  of  ezeeutor,  |  1868. 

Issues  when,  i  1860. 

Lost  or  destroyed  wills,  issuance  of,  on  probate  of,  |  1840. 

On  absence  or  infancy  of  executor,  |  1854. 

On  death,  disqualification,  etc.,  of  all,  how  granted,  {  1426. 

Petition  for,  may  be  filed  with  objections  to  letters  to  executor,  f  1851. 

Proceedings  where  sole  executor  dies,  insane,  renounces,  or  fails  to  qualify,  1 1850a. 

To  be  signed  and  sealed,  (§  1856,  1361. 

To  be  signed  by  olerk,  1 1856. 

When  executor  absent  from  state,  I  1854. 

nz.  Bond. 

Additional,  any  interested  party  may  apply  for,  |  189T. 

Additional,  application  for,  orders  on,  to  be  entered  in  minutes,  1 1406. 

Additional,  application  for,  when  may  be  heard  and  determined,  f  1406. 

Additional,  citation,  service  on  executor,  time  of,  8  1808. 

Additional,  citation,  service  where  executor  absconds  or  cannot  bo  found,  |  1898. 

Additional,  citation,  time  and  manner  of  service,  9  1898. 
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Addition*!,  eitetion  to  exeentor,  Itraanee  of,  1 1898. 
Additional,  eitatioii  whon  teeurity  Insuffieient,  |§  1898, 1402. 
Additional,  court  may  order,  on  Ita  own  motion  when,  1 1403« 
Additional,  failure  to  file,  lettera  reroked,  §  1400. 
Additional,  for  lale  of  real  estate,  8  1889. 
Additional,  hearing  of  OTidenee,  f  1899. 
Additional,  ordera  aa  to,  to  be  entered  in  minutes,  1 1408. 
Additional,  petition  for,  hearing,  8  1899. 
Additional,  petition  for,  new  bond  ordered  when,  8  1899. 
Additional,  petition  for,  suspending  power  of  representatlre,  8  1401« 
Additional,  petition  for,  yerification  of,  8  1897. 
Additional,  petition  for,  when  bond  Insufficient,  8  1897. 
Additional,  petition  for,  when  sureties  failing,  etc.,  8  1897. 
Additional,  petition  for,  when  sureties  remove  from  state,   8  1897. 
Additional,  suspending  powers  until  matter  determined,  8  1401, 
Additional,  time  to  file,  8  1899. 
Additional,  when  bond  insufficient,  8  1894. 
Additional,  when  not  required,  8  1389. 
Additional,  when  ordered,  8  1899. 

Administrator  appointed  on  death  or  Ineompeteney  of  all  representatlTea,  of;  1 14S6 
Administrator,  to  be  given  by,  8  1426. 
Amount  of,  8  1888. 

Another  representatiTe  may  sue  on,  8  1686. 
Appear  and  qualify,  executor  must,  8  1849. 
Approve,  judge  may,  at  chambers,  8  1-66. 

Approved,  must  be,  by  Judge  of  superior  court,  88  1888,  1898. 
Certificate  of  justification  to  be  attached  to,  8  1893. 
Citation  to  sureties  on,  insufficient,  i  1894. 
Conditions  of,  8  1890. 

Corporation  as,  8  1848.     See  Appendix,  tit.  **Oorporat!oni.'* 
Corporation  as,  bond  of.     See  Appendix,  tit.  "Corporations.** 
Corporation  as,  qualification  of.     See  Appendix,  tit.  "Corporatlont.'' 
Dispensed  with,  when  will  so  provides,  8  1896. 
Examination  of  sureties,  8  1894. 

Failure  to  give,  devests  of  right  to  administer,  8  1895. 
Former  administrator  or  executor,  action  lies  on  bond  of,  8  1S86. 
Form  and  requisites  of,  8  1888. 

Further  security,  when  ordered  without  application  for,  8  140S. 
Insnflicient,  afiidavit  as  to,  and  motion,  8  1894. 
Insuflicient,  citation  to  and  examination  of  sureties,   8  1894. 
Insufficient,  court  may  order  additional,  on  own  motion,  8  1402. 
Insufficient,  judge  may  cite  sureties  on  own  motion,  8  1894. 
Instifficient,  notice  to  executor,  8  1894. 
Justification  of  sureties,  amounts,  8  1898. 
Justification  of  sureties,  and  manner  of,  8  1898. 
Justification  of  sureties,  eertifleate  to  be  attached  to  bond,  8  1898* 
Liability  on  bond  of  outgoing  executor  or  administrator,  8  1427. 
Liability  on,  kind  of  money,  8  1407. 
Liability  on,  when  executor  resigns,  8  1427. 

Liability  on,  when  letters  of  executor  resigning  are  revoked,  8  1427. 
New,  application  may  be  heard  and  determined  at  any  time,  8  1406. 
New,  orders  as  to,  to  be  entered  In  minutes.  8  1405. 
New,  revoking  letters  for  failure  or  refusal  to  give,  8  1405. 
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New,  reroking  letters  for  neglect  to  ffiTO,  §  1400. 
New  mretiei,  release  of  old,  (  1404. 

Petition  to  require,  when  will  provides  thst  none  be  ffiren,  9  1401. 
Proceedings  where  executor  fails  to  appear  and  qualifjt  |  1850a. 
Prorision  in  will  that  none  shall  be  given,  effect  of,  S8  1896,  1401. 
Reduction  of,  on  deposit  of  fund  with  corporation.     See  Appendix,  tit.  "Oorpora- 

tions." 
Release  of  sureties,  application,  when  may  be  heard  and  determined,  |  140S. 
Release  of  sureties,  citation  to  executor,  serrice  of,  manner  of,  %  1403. 
Release  of  sureties,  citation  to  executor,  seryiee  where  executor  absoonds  or  cannot 

be  found,  $1403. 
Release  of  sureties,  citation  to  executor  to  give  other  security,  issuing,  9  1408. 
Release  of  sureties,  failure  to  give  new  sureties,  revocation  of  letters,  I  1405. 
Release  of  sureties,  orders  to  be  entered  in  minutes,  B  1408. 
Release  of  sureties,  petition  for,  9  1408. 
Representative  must  give,  9  1888. 
Requirement  of,  although  will  dispense!  with,  9  1896. 
Right  to  administer  ceases  if  sufflcient  not  given,  9  1895. 
Separate,  when  more  than  one  representative,  9  1891. 
Several  recoveries  on,  9  1892. 
Special  administrator,  of,  9  1414. 
Stltnd  as  security  on  appeal,  9  965. 
Sureties,  applications  of,  to  be  released,  9  1406. 
Sureties,  citation  to,  to  be.  examined,  9  1394. 

Sureties,  release  of,  citation,  service  of,  when  executor  absent,   1 140t« 
Suspending  powers  pending  motion  to  require,  9  1401. 
To  be  recorded  by  clerk,  9  1387. 

Value  of  property,  ascertaining,  and  examination  as  to,  9  1888. 
Will,  provision  in,  dispensing  with,  and  effect  of,  9  1396. 

TV.  Oath. 

Appear  and  qualify,  executor  must,  9  1849. 
Before  letters  issue,  9  1387. 
Corporation,  as,  executor,  oath  of,  9  1848. 
'Special  administrator,  9  1414. 

Y.  Terminatloii  of  authority;  reatgnatloii;  rtmoTal;  infpenMoa;  nnniidttloa. 

Absent,  absconding,  or  concealed  executor,  notice,  how  given  to,  9  1489. 

Bond,  new,  neglect  or  refusal  to  give,  99  1400, 1405. 

Death,  sdmintstratlon  Fith  will  annexed  to  be  issued,  on,  of  executor,  9  1858. 

Death  of,  letters  of  administration  with  will  annexed  to  be  issued,  99  1858,  1426. 

Death  of,  executor  of,  not  entitled  to  lettera,  9  1858. 

Decree  Invalidating  will,  effect  of,  9  1331. 

Discharge  of  executor,  when  decreed,  9  1697. 

Failure  to  apply  for  letters  or  qualify,  99  1801, 1850a. 

Failure  to  give  additional  security,  right  ends,  9  1895. 

Marriage  of  administratrix  does  not  terminate  authority,  9  1870* 

Marriage  of  executrix  does  not  terminate  authority,  9  1352. 

Removal,  answers,  compelling,  on  hearing  for,  9  1440. 

Removal,  attachment  of  executor  to  compel  answer  on  proceedings  for,  9  1440. 

Removal,  citation  to,  to  show  cause,  9  1487. 

Removal,  failure  to  make  inventory  of  after- discovered  property,  9  1451. 
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remoT»l;  inipaniioii;  rennndatlon.     (Continued.) 
Bemoyal,  failure  to  make  return  of  sales,  |  1575. 
RemoTsl  for  disobedience  of  orders,  |  1721. 
RemoTsl,  notice  not  necessary  when,  9  1721. 

Remoyal,  proceedings  for.     See  Suspension,  post,  this  snhdiTlsloB. 
RemoTsl,  the  hearing,  attachment  to  compel  attendance,  |  1440. 
RemoTal,  the  hearing,  compelling  attendance,  9  1440. 
Removal,  the  hearing,  examination  under  oath,  |  1440. 
Removal,  when  committed  for  contempt,  §9  1588, 1721. 
Renunciation  by  executor,  appointment  of  another,  9  1801. 
Renunciation  by  sole  executor,  proceedings  on,  9  IS 50a. 
Renunciation,  failure  to  petition  for  letters  amounts  to,  9  1801. 
Resignation  of,  accounting,  and  dellTery  of  property,  9  1427. 
Resignation  of,  liability  on  bond,  9  1427. 

Resignation  of,  revocation  of  letters  and  appointment  of  administrator,  |  149t. 
Resignation  of,  right  of,  9  1427. 
Revocation,  account  after,  99  1428, 1629. 
Revocation,  accounting,  for  dereliction  in,  99  1827,  1080. 
Revocation,  all  acts  before,  are  valid,  9  1428. 

Revocation,  citation,  issuance,  service,  and  return,  99  1884,  1885. 
Revocation,  citation  to  appear  and  answer,  99  1884,  1886. 
Revocation,  duty  of  remaining  executors,  9  1426. 
Revocation,  failure  to  obey  citation,  9  1487. 
Revocation,  failure  to  return  account  of  sale,  9  1676.- 
Revocation,  for  contempt,  9  1721. 
Revocation   for  embezzlement,   mismanagement,   or  waste,    order  to   shov   obiu^ 

9  1486. 
Revocation  for  embezzlement,  wastB,  or  mismanagement,    9  1487. 
Revocation  for  failure  to  account,  9  1680. 
Revocation    for  failure  to  give  notice  to  creditors,  9  1511. 
Revocation    for  failure  to  make  return  of  sale,  9  1575. 
Revocation   for  failure  to  return  inventory,  9  1450. 
Revocation  granted  and  letters  issued  to  applicant  when,  9  1885. 
Revocation,  how  obtained,  9  1883. 

Revocation,  later  will  found,  accounting  in  case  of,  9  1428. 
Revocation,  later  will  found,  letters  revoked,  9  1428. 
Revocation,  later  will  found,  power  ceases  on,  9  1428. 
Revocation,  later  will  found,  powers  of  successor,  9  1423. 

Revocation  may  be  granted  on  application  of  person  entitled  to  letters,  I  1888. 
Revocation  of  administration,  hearing  of  petition,  9  1885. 
Revocation  of  administration,  notice  of,  9  1884. 
Revocation  of  administration,  petition,  9  1383. 
Revocation  of,  administration  with  will  annexed  on  death  or  Incompetency  of  all, 

9  1420. 
Revocation  of  administration  with  will  annexed  on  return  of  executor,  9  1854. 
Revocation  of  administration  with   will   annexed,   where   Infant  attains    maiority, 

9  1354. 
Revocation,  of  authority  of  all  representatives,  appointment  of  admlniatrator,  9  1428 
Revocation  of  probate  of  will,  effect  on  powers  and  duties  of,  9  1881. 
Revocation,  of  representative  resigning,  9  1427. 

Revocation,  on  proceedings  to  suspend  representative,  99  1487,  1440. 
Revocation,  petition  for,  9S  1S83,  1384. 
Revocation,  prior  relatives  entitled  to,  9  1386. 
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removal;  raipcnsion;  renimcUtloii.     (Continued.) 
ReToeation,  proceedings  for.     Bee  Sutpeniion,  poit,  thii  inbdiTisloa. 
ReToeation,  when  account  shows  embezzlement,  negleett  etc.,  §  1626. 
RsTOcatioUt  when  court  satisfied  that  cause  exists,  S  1487. 
Reyocation,  when  granted  to  one  not  competent,  IS  1888,  1866. 
ReTocation,  who  may  obtain,  f  1888. 

Suspension,  any  interested  party  may  appear  at  hearing  and  flle  allegations,  1 1488. 
Suspension,  charges,  any  person  may  file  written,  |  1488. 
Suspension,  charges,  demurrer  or  answer  to,  I  1488. 
Suspension,  citation,  {  1487. 

Suspension,  executor  may  answer  or  demur  to  application,  |  1488. 
Suspension,  failure  to  appear  or  show  eause,  proceedings  on,  1 1487. 
Suspension,  for  waste,  S  1401. 
Suspension,  grounds  for,  %  1486. 

Suspension,  hearing,  attendance  compelled  by  attachment,  S  1440. 
Suspension,  issues  raised  to  be  determined  by  court,  %  1488. 
Suspension,  Judge  may  suspend  at  chambers,  i  166. 
Suspension,  manner  of  proceeding,  S  1436. 
Suspension,  notice,  |  1487. 

Suspension,  notice,  publication  of,  when  executor  absent  or  conceals  himself,  |  1439. 
Suspension,  notice  to  absconding  representatire,  publication  of,  {  1439. 
Suspension  pending  investigation,  fi  1436. 
Suspension,  pending  petition  for  additional  bond,  S  1401. 
Suspension,  pending  petition  that  executor  giro  bond  where  will  dispenses  with. 

fi  1401. 
buspension,  power  of,  fi  1401. 

Suspension,  remoTsl  of,  on  proceedings  for,  fi  1487. 
Suspension,  the  hearing,  fi  1438. 
Suspension,  the  hearing,  pleadings,  fi  1488. 
Suspension,  the  hearing,  punishment  for  refusal  to  answer  questions,  fi  1440. 

VI.  Powers,  dnttea,  and  liabilities;  possession  of  estate. 

Acts  of,  ralid  until  power  rcToked,  fi  1428. 
Administrator  with  will  annexed,  acta  of,  effect  of,  fi  1856. 
Administrator  with  will  annexed,  power  of,  fifi  1356,  1424. 
Appraisement,  increase  or  decrease  of  estate,  eflTect  of,  fi  1614. 
Appraisement,  rights  and  liabilities  on  sale  for  more  or  less  than,  fi  1614. 
Authority  of  administrators  with  will  annexed,  fi  1356. 
Cannot  purchase  claims  against  estate,  fi  1617. 
Cannot  purchase  property  of  estate,  fi  1576. 
Chargeable  with  estate  at  value  of  appraisement,  fi  1618. 
Chargeable  with  interest,  profit,  and  income  of  estate,  fi  1618. 
Claim  against  estate,  not  to  purchase,  fi  1617. 
Claim  barred  by  statute,  cannot  allow,  fi  1499. 

Claims  against,  duties  where  he  pays  less  than  nominal  value,  fi  1617. 
Code  sections  governing  powers  and  duties,  fi  804. 

Commission  of  real  estate  broker  on  sale,  executor  not  liable  for,  fi  1569. 
Compounding  debt  by,  power  as  to,  fi  1588. 
Compromise  of  debt  by,  power  as  to,  fi  1588. 
Concealment  of  papers.     See  Estates  of  Decedents,  V. 

Corporation  acting  as  executor,  powera  and  liabilties.     See  Apoendix.  tit.  "Cor 
porations." 
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Msilon  of  eitate.     (Oontinved.) 
Corporation,  depotit  of   fundi  with  eorporationt.     Sot  Appendix,   tit.   **Oorpoi»- 

tioni." 
Debts  duo  estate,  to  collect,  §  1581. 
Debta,  personal  liability  of  executor  for,  |  1649. 
Debts,  uncollected,  liability  for,  |  1616. 
Decree  inTalidatinf  will,  effect  of,  on,  9  1881. 
DeliTerj  to  non-resident  executor  discharge,  when,  |  1667. 
Depreciation  of  estate  without  fanlt,  executor  not  to  lose  by,  f  1614. 
Discount  of  claim  not  dne,  |  1648. 
Distributees  may  sue  for  distributlTe  shares,  |  1666. 

Embezzled  or  concealed  property  or  writings.     See  Estates  of  Decedents,  T. 
Embezzlement  from  estate.     See  Eststes  of  Decedents,  V. 
Executor,  power  of,  when  appointed  after  revocation  of  prior  letters,  f  1424. 
Income,  liable  for,  {  1618. 
Increase  or  decrease  of  estate,  effect  of,  |  1614. 
Interest-bearing  claims,  psyment  of,  I  1518. 
Interest  estate,  liable  for,  §  1618. 

Inyentory,  liability  of  executor  for  failing  to  return,  I  1450. 
Investment  of  funds,  In  what  securities,  |  1592. 
Investment  of  funds,  pending  settlement,  S  1592. 
Investment  of  funds,  procedure  in  obtaining  order,  |  1592. 
Lease  of  estate  by,  fi  1579. 

Liable,  personally,  to  creditor  for  allowed  claim,   S  1649. 
Liability  for  failure  to  give  notice  to  creditors,  f  1650. 

Liability  for  fraud,  misconduct,  or  neglect  in  conducting  aale,  f  |  1571.  1579. 
Liability  for  interest,  income,  and  profit,  |  1618. 
Liability  for  selling  for  less  than  appraisement,  i  1614. 
Liability  for  uncollected  debts,  |  1615. 

Liability  for  whole  estate  coming  into  possession  »t  appraised  Talue,  |  161t« 
Liability  of  executor  for  costs,  |9  1031,  1509. 
Liability  of,  statute  of  franda,  |  1612. 
Liability  on  debts  after  decree  of  payment,  |  1649. 
Liability  on  promise  to  answer  out  of  own  estate,  f  1612. 
Liability  where  court  does  not  approve  sale  of  personalty,  S  1522. 
Mortgage  of  estate  by,  (1578. 
Not  to  profit  by  increase  of  estate,  S  1614. 
Possession,  after   time  to   present  claims,   when   only  can   reoover  from   k«ir   of 

beneficiary,  9  1452. 
Possession  by,  of  personal  and  real  estate,  entitled  to,  9  1452. 
Possession,  heirs  may  sue  for,  Jointly  with  executor,  9  1452. 
Possession,  heirs  or  devisees  may  sue  for,  9  1452. 
Possession  of  estate,  recovery  of,  by  representative,  9  1452. 
Possession  of  estate,  to  take,  9  1581. 

Possession  of  heirs  or  devisees  subject  to  possession  of,  9  1581. 
Possession  of,  is  possession  of  heirs  or  devisees,  for  what  purpose,  9  1581« 
Possession  of  property,  action  for,  by  or  against,  9  1582. 
Possession  of  real  estate,  when  to  be  delivered  to  heirs  or  deviaoea,  I  146t» 
Possession,  right  of  heirs  and  devisees  to,  9  1581. 
Profit  by  increase  of  estate,  not  to,  9  1614. 
Profit  from  estate,  liable  for,  9  1613. 
Property  to  be  kept  in  good  repair,  9  1452. 
Quieting  title,  action  lies  by  heirs  and  devisees,  9  1462. 
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slon  of  estate.     (Continued.) 
Rents  and  profits,  to  receive,  §  1452. 
Repair  of  buildings,  duty  of  executor  as  to,  {  1452. 
ReTocation  of  letters,  power  of  successor  over  actions  pending,  |  1424. 
Successor,  powers  of,  where  letters  revolced  because  later  will  found,  1 1434. 
Territorial  limits  of  authority,  8  1918. 
To  collect  debts  due  estate,  S  1581. 

VZL  Debtfl  of;  claims  of,  against  esUte;  naminc  debtor  tm  exocntor. 

Attorneys'  fees  in  suit  by  executor  against,  §  1510. 

Claims  of,  against  estate,  presentation  and  allowance  of,  9  1510. 

Claims  of,  against  estate,  rejection  of,  suit  thereon,  costs,  §  1510. 

Costs  and  sttorney's  fee  in  suit  by  executor  on  claim  against,  |  1510. 

Debtor,  effect  of  naming,  as  executor,  S  1447. 

Discharge  or  bequest  of  debt  due  by  executor,  |  1448. 

vm.  Actionf  bj  and  against;   setting  aside  fraudulent  con▼e7a^e•i;  aetioni 

commenced  during  life  of  decedent. 

Actions  against,  parties  or  assignors  of  parties  not  competent  as  witnesses,  1 1880. 

Actions  against,  within  what  time  may  be  brought,  §  853. 

Actions  by  or  against  predecessor,  power  of  successor  over,  |  1424. 

Action  by,  within  what  time  may  be  brought,  SS  853,  855. 

Actions,  findings,  necessity  of,  fi  1717. 

Actions  for  recovery  of  property  lies  by  and  against,  I  1582. 

Actions,  jury,  demand  for,  framing,  settling,  and  submitting  issues,  1 1717. 

Actions,  jury,  proceedings  where  not  demanded,  9  1717. 

Actions  on  contracts  may  be  maintained  by  or  against,  9  1582. 

Actions  to  determine  adverse  claim  lies  by  or  against,  9  1582. 

Bond  of  former  executor  or  administrator,  action  lies  on,  9  1586. 

Contest  of  will.     See  Wills,  VIII.  IX. 

Conversion,  action  for,  9  1583. 

Conversion  of  decedent,  action  for,  against  representatire,  9  1684. 

Coats  in  action  by  or  against  executors,  liability  for,  99  1081, 1502. 

Death  caused  by  negligence,  may  sue  for,  9  877. 

Death  pending  appeal,  extension  of  time  to  sue,  9  86ft. 

Death,  wrongful,  may  sue  for,  9  377. 

Decrees,  conclusiveness  of,  9  1908. 

Ejectment  lies  by  and  against,  9  1582. 

Embezzled  or  concealed  property  or  writings,  aetion  for,  9  1458.     Soo  Estatoa  of 

Decedents,  V. 
Enjoining  representative  pending  proceeding  to  prove  lost  or  destroyed  will,  9  1841. 
Execution  after  death  of  party,  executor  may  have  iasued,  9  686. 
Execution  against,  to  enforce  personal  liability  on  debts  of  estate,  9  1649. 
Execution,  issuance  of,  after  death,  9  686. 
Extension  of  time  to  sue  on  death  of  person,  9  858. 

Fraudulent  conveyance  by  decedent,  action  by,  to  recover  property,  9  1580. 
Fraudulent  conveyance,  creditor  asking  executor  to  set  aaide,   to  advance  costs, 

9  1590. 
Fraudulent  conveyance,  duty  to  sue  to  set  aside,  9  1600. 

Fraudulent  conveyance  of  decedent,  recovery  by  representative,  99  1681^1591. 
Fraudulent  conveyance,  power  to  set  aside,  9  1589. 

Fraudulent  conveyance,  recovery  of,  sale  of,  and  disposition  of  proceeds,  9  1591. 
Code  Civ.  Proc. — 68 
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ftild*  fraudnlBnt  oonTejaiioai;  acttoni  oommenoed  dorlnc  Ufe  of  duoodoiit.      (Coa- 
tinaad.) 
Jodffment  after  death,  how  paid,  |  669. 
Judgment  afaio't,  effect  of,  |  1504. 
Judgment  againat  executor,  ereatei  no  lien  on,  1 1504. 
Judgment  againet  executor,  no  execution  to  iasue  on,  f  1504. 
Judgment  againet  executor,  transcript  of,  to  be  filed  among  papera,  I  1504. 
Limitation  of  action  by  or  against.  If  858,  855. 
May  aue  without  Joining  persona  beneficially  intereeted,  S  809. 
Negligence  causing  death,  may  sue  for,  f  877. 
Parties,  representatlTOS  not  qualifying  need  not  be  made,  I  1587. 
Partition,  possession  of  executors  is  possession  of  heirs  for  purpose  of^  |  1581. 
Partner,  suryiring,  failure  to  account,  action  to  oompel,  S  1585. 
Quiet  title,  action  to,  lies  by  or  against,  |  1582. 
Quiet  title,  heirs  or  doTisees  may  sue  to,  |  1452. 
Quiet  title,  heirs  may  Join  with  representatiyes  to,  i  1453. 
Quieting  title,  action  lies  for  purpose  of,  f  1582. 
Quieting  title,  heirs  and  devisees  may  sue  with  executor,  I  1452. 
Quieting  title,  possession  of  executors  is  possession  of  heirs  for  purpoaa  of,  f  1581. 
Quieting  title,  possession  of  representatiyes  for  purpose  of,  1 1581. 
Restraining  executor  during  proceedings  to  establish  lost  will,  i  1841. 
Substitution  of,  as  party,  9  885. 

Transcript  of  eourt  minutes  to  bo  eridenee  equlTalent  to  lettera,  1 1429, 
Trespass,  action  for,  |  1588. 

Trespass  of  decedent,  action  for,  against  representatiye,  1 1584. 
TroTer.  action  of,  by  or  against,  |9  1688,  1684. 
Waste,  action  for,  I  1588. 
Waate  of  decedent,  action  for,  against  ropresentatlTe,  1 1684. 

ZX.  Ooniraeta  of  daoedant  for  puohaM  «r  aato  of  property. 

1.  For  pnzchaM  of  land. 

Contract  for  purchase  of  land  by  decedent,  aale  of,  fi  1505-1568. 

Contract  for  purchase  of  land,  executor  to  assign,  on  confirmation  of  aalo,  |  1568. 

Contract  for  purchase  of  land,  sale  of,  conditions  of  purchase,  9  1500. 

Contract  of  decedent  for  purchase  of  land,  bond  of  purchaser,  {$  1500,  1507* 

Bale  of  eontract  for  purchase  of  land.     See  Eatates  of  Deeedenta,  XIII,  •» 

fi.  Enforeomont  of  eontract  for  mIo  of  peraonalty. 

Oonyeyanee,  effect  of,  1 1008. 

CouTeyance,  executor  to  execute  when,  9  1801. 

Court  may  authoriie  and  direct  transfer,  9  1697. 

Decree,  effect  of,  9  1601. 

Decree  for  transfer,  effect  of  recording  certified  copy,  9  1004. 

Decree  may  direct  surrender  of  possession,  9  1607. 

Decree  ordering  transfer,  when  made,  99  1000,  1001. 

Decree  prima  facie  OTidenoe,  9  1001. 

Decree,  recording  does  not  proTont  oovrt  enforcing,  9  1606. 

Dismissal,  right  to  sue  for  specific  performance,  9  1002* 

Dismissal  where  case  doubtful,  9  1002. 

Hearing  and  contest,  and  proceedings  on,  9  1599. 

Hearing,  notice  of,  and  publication  of,  9  1598. 

Hearing,  time  and  plaee  of,  9  1598. 
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or  Mlo  of  proportjr.  2.  Enforcement  of  oontnct  for  nlo  of  penoMttj.  (Con- 
tinned.) 

Petition  for  tranefer,  1 1698. 

Prooeedinge  where  person  entitled  to  transfer  Is  deed,  1 1600. 

Specific  performsnee,  riglit  to  bring,  where  petition  dismissed,  1 1603, 

Bpecifio  performance,  time  to  bring,  where  petition  dismissed,  §  1608. 

8.  Enforcement  of  eontract  to  convey  roattf* 

ConTejaneo,  effect  of,  §  1608. 

ConTeyance,  ezeontor  to  execute,  when,  |  1601. 

Court  may  authorise  and  direct  oonTeyanoo,  S  1597. 

Decree,  effect  of,  f  1601. 

Decree,  effect  of  reeording  certified  copy,  9  1604. 

Decree  may  direct  turrender  of  possession,  8  1607. 

Decree  ordering  conTeyance,  when  made,  9  1600. 

Decree,  prima  facie  oTidence,  9  1601. 

Decree,  recording  certified  copy  in  county  where  land  Is,  effect  of,  9  1601* 

Decree,  recording,  does  not  preyent  court  from  enforcing,  9  160$« 

Dismissal,  right  to  sue  for  specific  performance,  9  1602. 

Dismissal,  where  case  doubtful,  9  1602. 

Hearing  and  contest,  and  proceedings  on,  9  1599, 

Hearing,  notice  of,  and  .publication  of,  9  1698. 

Hearing,  time  and  place  of,  9  1598. 

Petition  for  conveyance,  who  may  file,  9  1598. 

Proceedings  where  person  entitled  to  conTeyance  Is  dead,  9  1606. 

Specific  performance,  right  to  bring  suit  where  petition  dismissed,  9  1609, 

Bpecifio  performance,  time  to  bring  suit  where  petition  dismissed,  9  1602. 

X.  Joint  ozeenton^ 

Abseneo  of  one  executor,  issuance  of  letters,  9  1854. 

Acts  of  portion  of,  ralid  when,  9  1855. 

Bonds,  separate,  9  1891. 

Death  or  disqualification  of  one,  duty  of  remaining  executors,  9  1428. 

Duties  where  letters  of  one  revoked,  9  1425. 

Executor  remaining  when  colleagues  disqualified,  duties  ol^  9  1425. 

Less  than  whole  number  of,  may  act  when,  9  1855. 

Majority,  acta  of,  are  valid,  9  1855. 

Proceedings  where  all  incompetent  or  die  or  become  disqualified,  9  1428, 

Revocation  or  annulment  of  letters  of  one,  duties  of  others,  9  1425. 

Two  executors,  acts  of  one,  when  effectual,  9  1855. 

Whore  all  not  appointed,  those  appointed  have  full  authority,  9  1855* 

XL  Special  ftdmlnlttxatoriL 
Aeconnt  of,  9  1417. 

Appeal,  none  from  appointment,  9  1418. 
Appointment  of,  time  and  manner  of,  9  1419. 

Appointment  on  revocation  of  letters  of  representative  resigning,  1 1497* 
Bond  of,  9  1414. 

Claims,  special  administrator  not  liable  to  actions  on,  9  1418* 
Compensation  of,  9  1417. 
Delivery  of  property  to  successor,  9  1416. 
Duties  of,  9  1415. 
Judge  may  issue  letters  at  chambers,  9  168. 
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Letters,  when  to  isiue,  |  1412. 

Liabilitiei  of,  f  1415. 

No  notice  of  appointment  neeessary,  f  1412. 

Not  liable  to  creditor  on  claim,  ft  1416. 

Notice  not  necessary,  I  1412. 

Oath  of,  I  1414. 

Oath  to  be  indorsed  on  letters,  |  1414. 

Powers  of.  ||  1411,  1415. 

Powers  of,  eease  when  letters  testamentary  or  of  admlnlstratloB  lisae,  §  1416L 

Powers,  specifying,  in  order  of  appointment,  {  1412. 

Preference  to  persons  entitled  to  letters,  S  1413. 

Suit  begun  by,  successor  may  prosecute,  S  141A. 

Suits  by  and  against,  I  1416. 

When  may  be  appointed,  I  1411. 

Xn.  Execnton  de  son  toil 

De  son  tort,  1 1428. 
LUbility  as,  1 1428. 

xnx.  Aceoimting  and  settlement. 

Account,  after  authority  revoked  or  ended,  89  1423, 1629, 1680. 

Account,  allowance  of,  conclusiveness  of,  }  1637. 

Account,  allowance  of,  rights  of  persons  under  disability,  f  1637. 

Account,  any  interested  person  may  apply  for,  |  1622. 

Account,  at  expiration  of  notice  to  creditors,  i  1628. 

Account,  at  expiration  of  notice  to  creditors,  attachment  to  compel,   S  1628, 

Account,  attachment  for  disobeying  citation  to  account,  {1627. 

Aecdunt,  attachment  to  compel,  any  interested  person  may  apply  for,  %  1628. 

Account,  attachment  to  compel,  citation  to  issue  before,  |  1628. 

Account,  citing  persons  intrusted  with  estate  to,  on  oath,  |  1461. 

Account,  court  may  require,  on  its  own  motion,  S  1622. 

Account,  death  of  executor,  accounting  in  case  of,   8  1639. 

Account,  debts  presented  and  allowed  to  be  exhibited,  8  1628. 

Account,  final,  account  considered  ss,  and  discharge  ordered,  when,  |  1647. 

Account,  final,  and  distribution  and  partition  at  same  time,  8  1634. 

Account,  final,  neglect  to  file,  proceedings  on,  8  1653. 

Account,  final,  statement  of  transactions  after  filing  at  final  distribution,  S  1665. 

Account,  final,  when  to  be  made,  5  1652. 

Account,  increase  or  decrease  of  estate,  effect  of,  8  1614. 

Account,  may  be  examined  under  oath,  8  1631. 

Account  may  be  received  at  chambers,  8  188* 

Account,  objections  to,  and  contest  of,  88  1626, 1685. 

Account,  objections  to,  examination  of  executor,  8  1626. 

Account,  objections  to,  hearing  and  postponement,  8  1686. 

Account,  objections  to,  Jury  trial  on  contest  of,  right  of,  8  1686. 

Account,  objections  to,  jury  trial,  procedure  on,  and  conclusiTenest  •!  Terdiet^ 

8  1636. 
Account,  objections  to,  reference,  8  1686. 

Account,  objections  to,  what  matters  may  be  contested,  6  1636. 
Account,  on  final  distribution,  8  1665. 

Account,  on  revocation  of  letters  because  later  will  found,  8  1428. 
Account,  payment  of  debts  without  afiidavit,  and  allowance,  8  1632. 
Account,  petition  that  executor  be  required  to  render,  who  may  file,  8  1622. 
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Account,  reference  of,  9  1666. 

Account,  revoking  lettere  for  dereliction  in,  {{  1627, 1680. 

Account,  special  admlnietrator,  |  1417. 

Account,  successor  may  compel,  where  authority  ended,  9  162tf. 

Account,  successor  of  deceased  executor,  rights  as  to,  9  1639. 

Account,  supplementary,  settling,  at  final  distribution,  9  1666, 

Account,  time  to  render,  99  1622,  1628. 

Account,  to  show  what,  99  1622,  1628. 

Account,  Toucher  lost,  proof  of  payment,  9  1681. 

Account,  voucher,  withdrawal  of,  9  1631. 

Aoeount,  vouchers,  amount  allowed  without,  9  1632. 

Account,  vouchers  for  items  less  than  twenty  dollars,  9  1632* 

Account,  vouchers  for  items,  when  accepted,  9  1632. 

Account,  vouchers,  producing  and  filing  of,  9  1631. 

Account,  vouchers  to  remain  in  court,  9  1631. 

Account,  vouchers  to  support  claim,  may  require,  9  1494. 

Account,  when  may  be  required,  9  1622. 

Account,  who  may  contest,  9  1626. 

Account,  who  may  require,  9  1622. 

Accounting,  sale  for  more  than  appraisement,  9  1614. 

Appealability  of  order  relating  to,  9  963. 

Chargeable   with  all  of  estate,  9  1613. 

Claim  against  estate,  paying,  for  less  than  its  value,  allowance  to,  9  1617. 

Death  of  representative,  accounts,  how  settled,  9  1689. 

Death  of  representative,  successor  may  compel  representatives  to  account,  9  1639* 

Discharge  of,  from  liability,  decree  of,  when  to  be  made,  9  1697. 

Settlement,  account,  when  regarded  as  final,  9  1647. 

Settlement,  appointing  the  day,  9  1638. 

Settlement,  apportionment  where  funds  insuflScient  to  meet  debts,  9  1647« 

Settlement,  clerk  to  set  time  of,  9  1633. 

Settlement,  conclusiveness  of,  9  1687. 

Settlement,  conclusiveness  as  to  persons  under  disability,  9  1687* 

Settlement,  contest  of  claims,  9  1686. 

Settlement,  examination  of  executor  at  hearing,  9  1631. 

Settlement,  extension  of  time  for  final  account,  9  1651. 

Settlement,  final,  and  discharge,  9  1697. 

Settlement,  final,  notice,  99  1634,  1658. 

Settlement,  final,  notice,  what  to  show,  9  1684. 

Settlement,  hearing,  9  1686. 

Settlement,  hearing,  postponement  of,  9  1686. 

Settlement,  heirs  may  contest  all  matters,  9  1686. 

Settlement,  neglect  to  render  final  account,  proceedings  to  compel,  9  1668* 

Settlement,  notice,  decree  must  show  proof  was  mado,  9  1688. 

Settlement,  notice  of,   99  1683,  1634. 

Settlement,  notice  of,  further,  9  1688. 

Settlement,  notice,  to  show  proof  of,  9  1688. 

Settlement  on  final  distribution,  9  1665. 

Settlement,  order  for  payment  of  debts,  and  discharge  of  representative,  9  1647. 

Settlement,  final  account,  partition  and  distribution  at  same  time,  9  1634. 

Settlement,  proof  of  notice,  necessary  before,  9  1638. 

Settlement,  receipts  and  disbursemouts  after  final  account,  aettlement  on  distribu- 
tiou,  9  1665. 
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Settlement,  reference  of,  §  1686. 

Settlement,  snpplementAry  acconnt  tt  final  dlitribution,  |  1665. 
Settlement,  when  conclniiTe,  and  when  not,  §  1687. 
Settlement,  when  final   to  be  made,  1 1652. 

ZIV.  TIma  to  dote  adminUtrattoii,  and  aztanalon  of. 

Oontinnance  of  time  for  administration,  where  will  puts  limitation  thereon,  f  1670. 
Diaooverj  of  propertj  after  settlement,  issnanoe  of  letters,  1 1698. 

ZV.  Appeals. 

Appeal  from  appointment  of  special  administrator  does  not  lie,  I  1418. 

Appeal  lies  from  what  orders  respecting,  |  068. 

Dispensing  with  seenrity  on  appeal,  |  946. 

Oi&cial  bond,  sufficient,  |  965. 

Orders  relating  to  issuing,  refusing  to  issue,  or  reroking  letters,  appealable,  f  968. 

RoTersal  of  order  appointing,  ralidity  of  acts,  |  966. 

XVI.  Costs;  fees;  azpenses;  oompenaatloii;  commissions;  diaeharga. 

Allowances,  attorney's  fee,  11 1616,  1619. 

Allowances,  necessary  expenses,  |  1616. 

Allowances,  extra,  {  1618. 

Attorneys*  fees,  allowance  and  rate,  SI  1616, 1619. 

Attorneys'  fees,  appeal  from  order  allowing,  9  1616. 

Attorneys'  fees,  extra  allowances  for  what  services,  |  1619. 

Attorneys'  fees,  extra  allowance,  may  be  made,  §  1619. 

Commissions  and  allowances  of,  |  1618. 

Commissions,  where  estate  distributed  in  kind,  I  1618. 

Compensation,  contract  with  heirs,  etc.,  for  higher,  S  1616. 

Compensation,  extra  allowance,  limitations  upon,  |  1618. 

Compensation,  extra  allowance,  when  made,  |  1618. 

Compensation,  provision  therefor  in  will,  (8  1616, 1617. 

Corporation  acting  as  executor,  compensation  of.     See  Appendix,  tit.  "Ooipora 

tions." 
Costs,  allowance  of,  to,  18  1301, 1509. 
Costs,  individually  liable  for,  when,  88  1801,  1509. 
Discharge  of  executor,  when  decreed,  8  1697. 
Expenses  in  care  and  management,  allowance  of,  8  1616. 
Expenses  of  administration,  executor  may  retain,  1 1646. 
Extra  allowance,  power  to  make,  88  1618, 1619. 
Pttblie  administrators,  compensation  and  allowance,  1 1618. 

XVII.  Foretgn  ezacntora. 
Powers  do  not  extend  beyond  state,  8  1018. 

XVZA.  Baanasta  for  Infoxmatloii  aa  la  admlirtatratta^ 

Duty  on  receiving,  8  1880. 
Hearing  of,  and  finding  on,  8  1880. 
Interested  parties  may  file,  8  1880* 
Proceedings  on  filing,  8  1880. 
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BZEUPLABT  DAMAGES.     See  Damagea, 

EZEMPLIFIOATION. 

Judicial  recorda,  ||  1905, 1906,  1907. 

Tranacript  of  judgment  of  Juatiea  of  alater  state,  |§  1921. 1929. 

EZEMPTIOir. 

Answer  of  insurance  company  elaiming,  what  to  state,  i  487a. 

From  Jury  duty,  |  200. 

From  Jury  duty,  affidaTit,  |  202. 

Judgment  against  officers,  how  enforced,  S  710. 

Setting  apart  exempt  property  for  use  of  family,  S9  1466, 1465a. 

Setting  apart  exempt  property  to  widow  or  minor  children,  1 146S» 

What  property  exempt  from  execution,  i  690. 

EXHIBITS. 

Demand  for  inspection  of  original,  and  refusal  of,  I  449. 
Jenuineness  of  instruments  annexed  to  pleadings,  when  admitted,  ||  447,  448« 
Genuineness  of  instruments  annexed  to  pleadings,  when  not  admitted,  |  449. 
Material  objecta,  i  1954. 

EZONBBATION. 

Of  bail.  19  488,489,491. 

EXPBBT  TBSTIMOHT.     See  WitnessaSi 

EXPRESS  AOEHT. 

Exempt  from  Jury  duty,  |  20tt, 

EXTEHSIOH  OF  TIMB. 
In  general,  |  1054. 

EXTBA  SESSIONS. 

Of  auperior  court.     Sea  Superior  Obort. 


FACTS. 

Ancient,  eridence  af  common  reputation  aa  to,  i  1870. 

Collateral,  inquiry  into,  9  1868. 

Conclusions  of  law  not  supported  by  finding  of  fact,  setting  aalde  Judgment  far, 

9  663. 
Degree  of  certainty  required  to  establish,  9  1826. 
Errors  in,  setting  aaide  Judgment  for,  9  663. 

ETidence,  rules  governing,  on  trial  of  question  of  fact  by  court,  f  2108. 
Findinga  of.     See  Findings. 
Instructions.     See  Inatructions. 
Insufficiency  of,  ground  for  demurrer,  |  480. 
Issue  of  fact,  how  it  arises,  9  590. 
Issues  of  fact,  by  whom  tried,  9  592.     See  Issuei. 
Jury  as  Judges  of,  9  2101. 
Of  which  court  wiU  Uke  Judicial  notice,  §  187*. 
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FACTS.     (Continued.) 

Question  of  fact  not  arislnf  upon  pleading,  reference  of,  |  6S9. 

Question!  of,  to  be  tried  by  jury,  8  2101. 

Reference  to  ascertain,  8  688. 

Reference  to  try  issues  of  fact,  |  688. 

Special  issues  not  made  by  pleadings,  how  tried,  8  800. 

To  be  stated  in  complaint,  8  ^26. 

What  facts  may  be  prored  on  trial,  8  1870. 

When  general  or  special  may  be  given,  8  625. 

FALSE  IMPRISONMENT. 
Limitation  of  action  for,  8  840. 

FAMILT  ALLOWANCE. 

Out  of  estate  of  decedent.     See  Estates  of  Decedent,  TI. 
Out  of  estate  of  missing  person,  8  1822b. 

FAMILT  BIBLES. 

Entries  in,  as  STidenM,  |  1870. 

FARMER. 

What  property  of,  exempt  from  execution,  8  600. 

FATHER.     See  Parent  and  Child. 

FEDERAL  COURTS. 

Judgment,  limitation  of.  action  on,  8  886. 
Proceedings  in,  not  stayed  by  injunction,  8  826. 

FEES. 

Chargeable  to  estates  In  hands  of  public  administrator,  when  and  by  whom  paU, 

8  1741. 
Clerk's,  on  change  of  venue,  8  1760. 

Court  commissioner's,  in  guardianship  proceedings,  8  259. 
Depositions  out   of   state   on   oral    interrogatories,   fees  and  mileage    of    portiea, 

5  2025V4. 
Estate  in  fee,  how  far  subject  to  condemnation,  8  1289. 
Filing  transcript  of  judgment  against  officer,  fee  for,  8  710. 
Justice's  court,  in,  8  91. 

Justice's  court,  in,  collection,  report,  and  payment  into  treasury,  8  108. 
Mechanic's  lien,  fee  for  filing  notice  of  cessation  or  abandonment,  8  1187* 
Notice  of  completion  of  building,  fee  for  recording,  8  1187. 
Of  attorney,  how  to  be  paid,  8  1021. 

Officer's,  when  proceedings  stayed  on  appeal  to  superior  eoort,  8  979. 
Official  reporter's,  8  274. 
Payment  of,  in  justice's  court,  8  91. 
Recording  claim  of  lien,  for,  8  1189. 
Referees',  89  768,  1028,  1508. 
Service   of  summons  by  person  other  than  sheriff,  fee  for.     See  Appendix,   til. 

"Costs." 
Venue,  on  change  of,  88  899,  1760. 
Witnesses',  8  1987. 

FELONY. 

Conviction  of  attorney  of,  certificate  thereof  to  supreme  court,  8  288. 
Conviction  of,  suspension  or  removal  of  attoruey,  89  287,  289. 
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iiaseulin*  gender  Inelndei,  1 17. 


FENCES. 

Eminent  domain,  li  1248, 1351. 1267. 


Keeper  of,  exempt  from  jury  daty,  |  200. 

FICTITIOUS  NAME. 
Suing  party  by,  I  474. 

FIDUCIAET  BEIJLTIOK. 

Judgment  for  money  received  In,  payable  In  same  Und  of  money,  |  607* 

FIOUBE8. 

Numbers  may  be  expressed  by  figures,  or  numerals,  §  188. 

FILING. 

Pleadings  subsequent  to  complaint,  f  465. 

FIHDINOS.     See  Court  Commissioners;  Reference. 
CommiBsioner's,  effect  and  force  of,  fi  644. 
Commissioner's,  judgment  on,  {  644. 

Conclusions  of  law  inconsistent  with,  Tacation  of  judgment,  |  668. 
Conclusions  of  law  not  supported  by  findings  of  fact,  aetting  aside  judgment  for, 

i  663. 
Judgment  on,  9  638. 
Judgment-roll,  as  part  of,  |  670. 

Must  be  in  writing,  and  filed  within  thirty  days,  |  682. 
Notice  of  motion  to  set  aside  judgment  for  errors  in,  how  made,  and  hearing  of, 

S  663H. 
Of  fact  and  conclusions  of  law  must  be  stated  separately,  %  688. 
Of  fact  may  be  waived  how,  %  684. 
Probate  court,  in,  8  1717. 
Referee's,  effect  and  force  of,  89  644,  645. 
Referee's,  how  excepted  to  and  reriewed,  8  648. 
Referee's,  judgment  on,  8  644. 

Referee's,  must  state  conclusions  of  law  and  fact  separately,  9  648, 
Refereea  to  report  within  twenty  days,  8  648. 
Kiigning  of,  constitutes  decision,  8  1088. 
Waived  by  consent  in  writing,  8  634. 
Waived  by  failure  to  appear,  8  634. 
Waived  by  oral  consent  in  court,  entered  hi  ndnutei,  9  684. 

FINE.     See  Penalty. 

Arrest  for,  in  justice's  court,  9  861. 

Arrest  in  action  for,  8  479. 

Claim  and  delivery,  affidavit  in  relation  to,  9  510. 

Contempt,  for,  8  1218. 

Conteippt,  for,  before  justice  of  peace,  8  009. 

Costs  of  cause,  in  action  involving,  88  1022, 1024, 

Juror,  for  failure  to  attend,  8  238. 

Justice's  court,  recovery  in,  8  112. 
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(Oontlmied.) 
Mmndftmai,  for  disobeTfaf,  |  1097. 
Police  eouri,  TioUtlon  of  ordinftne*,  |  983. 

Publie  adminUtntor,  rabjeet  to,  for  failure  to  aeeovnt,  |  1744. 
TransmittiDf  papen  on  appeal  to  aaperior  eourt,  for  not,  |  977. 
Uaarpatlon  of  olBee,  for,  §  809. 


Burnt  reeorda  or  doenmenti.     See  Bnmt  or  Destroyed  Reoorda  or  DoeamenliL 
Destruction  of  reeorda  by,  eondemning  plants  of  title  eompattiee«  I  1238. 

FIBB  COMPANT. 

Apparatoa  pertaining  to,  exempt,  |  690. 

riBB  DEPABTMENT. 

Actiona  for  damages  or  on  contract  to  be  brought  against  etty,  I  890. 
Apparatus  of,  exemption  of,  9  690. 

Members  of  department  cannot  be  sued  for  damages  or  on  contract,  |  890u 
Members  of,  exempt  from  Jury  duty,  |  200. 


What  property  of;  exempt,  |  890. 

nSHINa-BOAT. 

Exemption  of,  |  690. 

rOBCIBLE  ENTBT  AKD  UNUkWFUL  DETAIHBB. 

Agricultural  lands,  holding  OTor  by  tenant  of,  effect  o^  8  1181, 

Answer,  defendant  must,  in  three  days,  |  1167. 

Answer  in,  S  1170. 

Appeal  from  judgment,  how  taken,  |  1178. 

Appeal  from  judgment,  when  only  stays  effect  of,  1 1178. 

Appeal  in,  jurisdiction  of  aupreme  court,  I  62. 

Appeals,  provisions  relating  to,  apply  in,  |  1178. 

Appear  and  answer,  defendant  must,  in  three  days,  |  1187. 

Appearance,  defendant,  before  day  fixed,  ft  1170. 

Appearance,  failure  to  make,  default  judgment,  S  1169. 

Arrest,  when  ordered,  |  1168. 

Assigning  or  subletting,  effect  of,  |  1161. 

Oomplaint,  amendment  of,  continuance  not  granted,  |  1178* 

Complaint,  amendment  of,  to  conform  to  proof,  {  1178. 

Complaint,  amendment  to,  terms  not  imposed,  |  1178. 

Complaint  in,  allegations  in,  |  1168. 

Complaint,  requisites  of,  S  1166. 

Complaint  to  be  in  writing,  8  1165. 

Complaint  to  be  rerified,  8  1166. 

Complaint  to  set  forth  what,  8  1168. 

Conditions  and  coTcnants,  breach  and  performance  of,  8  1181* 

Conditions  and  coyenants,  notice  to  perform,  8  1161. 

Conditiona  and  covenanta,  subtenant  may  perform,  8  116X. 

Conditions  and  covenanta,  who  may  perform,  8  1161. 

Continuance,  on  amendment  of  complaint,  8  1178. 

CosU,  8  1174. 
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rOBOIBLa  BNTBT  AND  UNLAWFUL  DBTAIMBB.     (Continued.) 

Oorerture  not  •  defenie,  f  1164. 

Damagei,  amount  of,  jury  to  find,  1 1174. 

Damages,  treble,  In,  99  785,  1174. 

Default  judgment,  9  1169. 

Defense,  defendant  may  show  what  In,  9  1173. 

Defenses,  what  may  be  shown,  9  1172. 

Demurrer,  9  1170. 

Evidence,  showing  required  of  plaintiff,  9  1173. 

Evidence,  variance,  amendment  to  conform  to  proofs,  9  1178. 

Evidence,  what  defendant  may  show  in  defense,  9  1172. 

Evidence,  what  may  be  given,  9  838. 

Execution,  justice  may  grant  stay  not  to  exceed  ten  days,  9  901a. 

Execution  on  judgment,  time  of  issuance,  9  1174« 

Forcible  detainer,  what  eonstitutes,  9  1160. 

Forcible  detainer,  who  is  occupant,  9  1160. 

Forcible  entry,  what  eonstitutes,  9  1159. 

Forfeiture,  relief  against,  conditions  to  granting,  9  1179. 

Forfeiture,  relief  against,  court  may  grant,  when,  9  1179. 

Forfeiture,  relief  against,  proceedings  for,  9  1179. 

Forfeiture,  relief  against,  time  to  apply  for,  9  1179. 

Forfeiture,  relief  against,  who  may  apply  for,  9  1179. 

Forfeiture,  saTing,  by  payment  after  judgment,  9  1174. 

Forfeiture,  saving  lease  from,  by  performance,  9  11 61* 

Holding  over  of  agricultural  land,  effect  of,  9  1161. 

Judgment  binds  all  entering  under  tenant,  9  1164. 

Judgment,  enforcement  of,  9  1174. 

Judgment,  nature  and  amount  of,  9  1174. 

Judgment,  relief  granted,  9  1174. 

Judgment  satisfied  by  interested  party  paying  damages,  9  1174. 

Jurisdiction,  concurrent,  of  superior  and  justice's  court,  99  113, 1168. 

Jurisdiction  in  cases  of,  99  76, 118. 

Jurisdiction  of  justice's  court,  99  118,  888. 

Jurisdiction  of  superior  court,  9  1168. 
'    Jury,  how  formed,  9  1171. 

Jury,  trial  to  be  by,  when,  9  1171. 

Justice's  court,  jurisdiction  of,  99  718,  888. 

Justice's  oourt,  summons  may  be  served  out  of  eounty,  9  848. 

Married  woman  as  tenant  or  subtenant,  coverture  no  defense,  9  1164. 

Married  woman,  execution,  enforcement  of,  9  1164. 

New  trial,  provisions  relating  to,  apply,  9  1178. 

Notice,  failure  to  serTc,  on  subtenant,  no  defense  when,  9  1164. 

Notice  requiring  payment  of  rent  to  be  serred,  9  1161. 

Notice,  service  may  be  by  posting  and  mailing  when,  9  1168. 

Notice,  service  of,  99  1161,  1162. 

Notice,  service  of,  manner  of,  9  1163. 

Notice,  service,  time  of,  9  1161. 

Notice,  service  upon  subtenant,  9  1161. 

Notice,  service  upon  subtenant,  how  made,  9  1163. 

Notice,  service,  where  no  person  to  serve  ean  be  found,  9  1163. 

Notice,  service  where  residence  or  place  of  business  not  ascertainable,  9  1163. 

Notice,  service  where  tenant  absent,  9  1162. 

Notice,  tenancy  at  will  to  be  first  terminated  by,  9  1161. 
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FOBOZBLB  ENTBT  AHD  UNI«ILW7UL  DBTAINBB.     (Oontiimed.) 
NotiM  to  perform  conditions  and  eoTonantt,  8  1161. 
Notice  to  quit,  Miriee  of,  1 1161. 
Ocenpant,  who  ii,  8  1160. 
Partiei,  code  provisione  applicable,  8  1165. 
Partiea  defendant,  who  only  need  be  made,  8  1164. 

Parties,  non-joinder,  judgment  to  be  rendered  against  partj  sarred,  8  1164. 
Parties,  non-joinder,  nonsuit  not  to  be  granted,  8  1164. 
Parties,  non- joinder,  proceedings  not  to  abate,  8  1164. 
Payment,  restoration  of  tenant  to  estate  by  means  o1^  8  1174. 
Performance,  saving  forfeiture  by,  8  1161. 
Plaintiff,  what  only  need  show,  8  1172. 
Practice,  general  rales  of,  applicable,  88  1177,  1178. 
Rent,  amount  due  to  be  stated  in  complaint,  8  1166. 
Rent,  default  in  payment  of,  8  1161. 
Rent,  treble  damages,  68  735, 1174. 
Restitution  of  the  premises,  by  judgment,  8  1174. 
Subletting  terminates  tenancy,  8  1161. 
Subtenant,  assignment  or  subletting  by,  effect  of,  8  1161. 
Subtenant,  failure  to  serve  notice  on,  no  defense  when,  8  1164. 
Subtenant,  judgment  Is  binding  upon,  8  1164. 
Subtenant  may  perform  conditions  and  covenanta,  8  1161. 
Subtenant,  serrice  of  notice  on,  8  1161. 
Subtenant,  serTice  of  notice  on,  how  made,  8  1162. 
Subtenant,  tenant  may  bring  proceedings  against,  8  1161. 
Summons  in  justice's  court  may  be  served  out  of  county,  8  848. 
Summons  issued  on  filing  complaint,  8  1166. 

Summons  issued,  served,  and  returned  as  in  other  cases,  except  as  provided,  8  1167. 
Summons,  service  of,  time  and  manner,  8  1167. 
Summons,  what  to  require,  8  1167. 
Summons,  what  to  state,  8  1167. 

Tenancy  at  will  to  be  first  terminated  by  notice,  8  1161. 
Tenant  may  bring  proceedings  against  subtenant,  8  1161. 
Tenant  of  agricultural  land  holding  over,  rights  of,  8  1161. 
Time  to  appear  and  answer,  8  1167. 
Treble  damages  in,  88  785,  1174. 
Unlawful  detainer  by  subtenant,  8  1161. 

Unlawful  detainer  by  subtenant,  proceedings  by  tenant,  8  1161. 
Unlawful  detainer,  notice  to  tenant,  8  1161. 
Unlawful  detainer,  notice  to  tenant,  service  of,  88  1161, 1162. 
Unlawful  detainer,  saving  lease  from  forfeiture  by  performance,  8  1161« 
Unlawful  detainer,  what  constitutes,  8  1161. 
Unlawful  detainer,  who  guilty  of,  8  1161. 
Variance,  amendment  to  conform  to  proofs,  8  1178. 
Verdict,  8  1174. 

Verification  of  application  for  relief  from  forfeiture,  8  1178. 
Verification  of  pleadings,  8  1175. 
Waste,  committing,  terminates  tenancy,  8  1161. 
Will,  tenancy  at,  to  be  first  terminated  by  notice,  8  1161. 

FORECLOSURE  OF  MORTGAGE. 

Action,  but  one  allowed  for  recovery  of  debt,  8  726. 

Action  to  be  in  accordance  with  code,  S  726. 

Appeal  lies  from  interlocutory  judgment  in  action  to  redeem,  8  068. 
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F0RE0L08VBB  OF  MORTGAGE.     (Continned.) 

Attorney!'  fees,  I  726.     See  also  Appendix,  tit.  "MortgageB.** 

Bat  one  action  for  recovery  of  debt,  8  726. 

Ohattel  mortgage,  of,  undertaking  on  appeal  from,  8  948. 

Oommissioner,  appointment  of,  5  726. 

Commissioner,  compensation  of,  9  729. 

Commissioner,  conduct  of  sale,  8  726. 

Commissioner,  death,  disqualification,  absence  of,  elisor,  8  720. 

Commissioner,  oath  and  undertalcing  of,  89  726,  729. 

Commissioner,  powers  and  duties  of,  99  726,  729. 

Oommissioner,  report  of,  force  of,  9  729. 

Commissioner,  report  of,  to  contain  what,  8  729. 

Commissioner,  time  to  flie  report,  8  729. 

Conveyance,  mortgage  not  deemed  to  be,  whatever  its  terms,  so  as  to  avoid,  8  744. 

Costs  and  expenses,  8  726. 

Debt  falling  due  at  different  times,  proceedings  in  case  of,  8  728. 

Decedent's  estate,  deficiency  judgment,  8  1578. 

Decedent's  estate,  mortgage  of,  9  1578. 

Decedent's  estate,  redemption,  9  1505. 

Deficiency  judgment,  estate  of  decedent,  9  1578* 

Deficiency  judgment,  how  entered,  9  726. 

Deficiency,  personal  liability  for,  9  726. 

Deficiency  judgment,  when  entered,  9  786. 

Elisor,  powers  and  duties  of,  9  726. 

Elisor  to  soil,  oath  and  undertaking  of,  9  726. 

Elisor,  when  appointed,  9  726. 

Exclusive  remedy,  9  726. 

Injunction  to  prevent  injury  to  property  pending,  9  745. 

Installments,  proceedings  when  debt  payable  in,  9  728. 

Interlocutory  judgment  in  action  to  redeem,  time  for  appeal,  9  988* 

Judgment  creditor  may  redeem  estate  of  decedent,  8  1506. 

Lis  pendens,  filing,  9  409. 

Parties,  who  need  not  be  made,  9  726. 

Place  of  trial.  9  892. 

Pleading  written  instruments,  98^47-449. 

Proceedings,  in  general,  9  726. 

Proceedings  when  debt  falls  due  at  different  times,  8  728. 

Receiver,  appointment  of,  8  564. 

Redemption,  note  of  record  of  mortgage  to  be  produced,  8  705. 

Redemption  of  estate  of  decedent,  8  1506. 

Sale,  manner  of,  8  726. 

Bale  may  be  directed,  8  726. 

Sale  of  land  in  several  counties,  manner  of,  8  726. 

Surplus,  disposition  of,  8  727. 

Surplus  money  to  be  deposited  in  court,  8  727. 

Undertaking  on  appeal  where  judgment  decrees  sale  of  personalty  on  foroclosux^ 

8  948. 
Undertaking  to  stay,  on  appeal,  8  945. 
Unrecorded  conveyances  and  oncumbrancas,  8  726. 
Waste,  enjoining,  8  745. 

FOREIGN. 

Countries,  Judicial  notice  concerning,  8  1875. 
Language,  instrument  in,  experts  may  testify,  8  18C3. 
Oficial  documents,  how  proved,  8  1918. 
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rOSEIGV  OOBPOBATIOV. 

Oosto,  new  or  additional  tecnrity,  9  1086. 

Oottt,  Mcurity  for,  dismissal  for  failura  to  file,  1 108T* 

Oosts,  seenrity  for,  time  to  give,  §  1087. 

Costs,  star  until  security  for,  filed,  S  1080. 

8eeurit7  for  oosts  may  be  required,  |  1080. 

Serriea  on,  {  411. 

Summons,  publication,  |8  412,  418. 

Surety,  acting  aa.     See  Suretysbip. 

FOBEION  OOUNTBT. 

AffldaTit  in,  oertificate  by  elerk  as  to^  |  SOlC. 

AJBdarit  in,  wbo  may  take,  t  2014. 
Judicial  notice  ooneeming,  f  1876* 

rOBBIOH  DOCUMEXra 
How  proTed,  S  1918. 

roBEzcor  executobs. 

Powers  do  not  extend  beyond  state.  1 101t« 

FOBEiaH  aUABDZAH. 
Powers  do  not  extend  beyond  state,  I  lOlt. 

FOBEIQH  JUDGMENTS. 

OoncluslTsness  of,  general  rule,  I  1915. 

Copy  of  foreign  judicial  record,  when  admissible,  1 1907. 

Judgment  of  court  of  admiralty,  conclusiTeness  of,  1 1914. 

Judicial  record  of  foreign  country,  bow  prored,  |9  1906,  1906,  1907. 

Proceedings  in  sister  state  on  judgment  in,  not  stayed,  I  626. 

Sister  state,  effect  of  judicial  record  of,  9  1918. 

Sister  sUte,  judgment  of,  bow  proved,  9  1906. 

rOBEIGH  LAWS. 

Books  containing,  as  evidence,  9  1900. 

How  proved,  99  1901,  1902. 

Presumption  as  to  books  containing  reports  of  eases  adjudged,  1 1968. 

Statutes  of  limitations,  9  861. 

Unwritten,  bow  proved,  9  1902, 

FOBEIGN  OFFICIAL  AOT& 
How  proved,  9  1918. 

FOBEIGN  BESIDENT. 

Summons,  bow  served  on,  f  418. 

FOBEIGN  SEAL. 
Effect  of,  9  1981. 

FOBEIGN  WILLS. 

Probate  of.     See  Wills.  X. 

FOBEIGNEB.     See  Aliens. 

FOBFEITUBE. 

Executor  failing  to  petition  for  letters,  9  1801* 
Justice's  court,  recovery  of.  in.  9  112. 
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rOBFBITUBS.     (Oontlnved.) 

Least,  of,  8S  1161,  1170.     See  Landlord  and  Tenant. 

Limitation  of  action  on,  ffi  838,  840. 

Limitation  of  action  to  recoTcr  from  gtoclcholdera  or  direeton,  |  859. 

Mechanie'a  Hen,  of,  $  1202. 

Of  lease,  relief  against,  fi  1179. 

On  sale  under  execution,  without  notlea,  I  898. 

Place  of  trial  in  action  for,  i  803. 

Venue  of  action  to  recover,  9  398. 

Venue  where  offense  committed  on  waters  in  scTeral  counties,  S  895. 

Witness  disobeying  snbpoBsa,  forfeiture  to  party  aggrieved,  S  1992. 

FOBOBBT.  .    ^^ 

LimiUtions  In  actions  against  bank  paying  forged  or  raised  check.  |  840. 

FOBMS. 

Abstract  of  judgment,  |  897. 

Affirmations,  |9  2094,  2095. 

Letters  of  administration,  S  1862. 

Letters  of  administration  with  will  annexed,  S  1861. 

Letters  testamentary,  §  1860. 

Notice  of  hearing  in  justice's  court,  |  86<l. 

Oaths.  IS  2094,  2095. 

Satisfaction  of  mortgage,  lonn  aU  I  076a. 

FOBMS  OF  ACTION. 
But  one  form,  |  807. 

FOBMS  OF  PLBADZHO. 
Code  prescribes,  I  421. 

FBANCHISB. 

Action  against  party  usurping,  |  808. 
Condemnation  of,  under  eminent  domain,  1 1240. 
Usurpation  of,  proceedings  by  attorney-general,  i  808. 
Usurpation,  |9  802-810.     See  Usurpation  of  Offlee  and  Franebli*. 

FBAUD. 

Arrest  for,  |  479. 

Arrest  for,  in  justice's  court,  |  861. 

Award,  vacation  of,  for,  1 1287. 

Executor,  liability  for,  In  making  sale,  1 1572. 

Executor,  suspension  of,  for,  |  1480. 

Impeachment  of  judgment  for,  SS  1915,  1916. 

In  sale  of  decedent's  estate,  executor's  liability,  9  1672. 

Limitation  of  actions  for,  9  888. 

Limitation  of  actions,  how  affected  by,  99  888,  1679. 

Parol  evidence  to  show.  In  writing,  9  1656. 

Receiver,  appointment  of,  9  564. 

Suspending  administrator  for,  9  I486. 

FBAUDUUBNT  OONVBTANOB. 

Appointment  of  receiver  in  action  to  vacate,  9  564. 

Bond  by  grantee  on  suit  to  set  aside,  filing  of,  and  serving  copy,   9  677^. 
Bond  by  grantee  on  suit  to  set  aside,  form,  condition,  and  amount  of.  9  677. 
Bond  by  grantee  on  suit  to  set  aside,  manner  of  justification  oi  sureties,  9  679  V6. 
Bond  by  grantee  on  suit  to  set  aside,  objections  to  sureties,  9  678. 
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FRAUDULENT  COKVETAVCE.   (Con tinned.) 

Bond  bj  grantee  on  snit  to  set  aside,  when  becomes  efTeetlre,  |  680. 

Bond  \)j  grantee  on  lult  to  aet  aside,  indgment,  when  may  be  rendered  on, 
|680V^. 

Bond  by  grantee  on  snit  to  set  aside,  objection  that  estimated  ralue  less  than 
market  value,  proceedings  on,  SS  678i  879. 

Bond  by  grantee  on  suit  to  aet  aaide,  luretiei.  Justification,  approval  and  dis- 
approval. §9  678.  678  Vi. 

Bond,  grantee  may  give,  on  suit  to  set  aside.  |  676. 

Bond  on  suit  to  set  aside,  grantee  giving  may  convey  or  encumber,  |  67C 

Of  decedent,  reoovery  by  executor,  fif  1589-1591. 

FBESNO  OOUNTT. 

Acts  increasing  and  decreasing  number  of  superior  indges  In.  Seo  Appeadiz* 
tit.  "Courts." 

rUNEBAL  EXPENSES. 

How  and  when  to  bo  paid,  |8  1648,  1646. 

FUBNITUBE. 

Exempt  from  ozeention,  I  690. 

FUTURE. 

Included  in  present  tense,  I  17. 

FUTUBE  ESTATES. 

Protecting  in  partition,  f  781. 


OABNISHMENT.     See  Attachment. 

Garnishee,  when  liable  to  plaintiff,  I  544« 

OENDEB. 

Of  words  in  oodOi  oonstmction  of,  I  17. 

GIFT. 

Actions  involving  validity  of  gifts  under  will.     See  Wills,  m. 

Action  to  quiet  title,  involving  gift  under  will,  will  admissible,  i  788. 

Action    to    quiet   title,    involving   validity   of   gift   under    will,    eoncIuslTonesa   of 

determination,  8  788. 
Action  to  quiet  title,  validity  of  gift  under  will  may  be  determined,  |  738. 

OOVEBNOB. 

Direction  to  attorney -general  to  bring  quo  warranto,  8  803. 
Judge,  appointing,  to  preside  over  extra  session  of  superior  court,  |  67a» 
Request  of,  to  superior  judge  to  hold  court  for  another,  8  160. 
Vacancy  in  superior  court,  governor  to  fill,  8  70* 

GRADES. 

At  railroad  erossings,  1 1240. 

GRAND  JXTRT. 

Ballot-box,  depositing  name  in,  8  209. 
Oonstitntod,  how,  8  242. 
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OBAND  JTJBT.     (Continued.) 
Defined,  8  102. 

Drawing,  certifying,  and  listing,  §  841. 
Drawing  names  by  clerk,  5  242. 
Drawing  of,  order  for,  S  241. 
Drawn,  how,  {  241. 
Impaneled,  when  may  be,  8  241. 
Impaneling,  88  241-248. 

Impaneling,  manner  of,  prescribed  by  Penal  Code,  8  243. 
List  of  jurors,  by  whom  and  when  made,  8  204. 
List  of,  to  be  placed  with  county  clerk,  8  204. 
Names  of  jurors,  how  drawn,  8  242. 

Names  of  jurors  not  drawn  to  be  placed  on  list  for  succeeding  year,  8  311. 
Names  of  jurors  not  impaneled  to  be  replaced  in  box,  8  241. 
Names  to  be  drawn  from  grand-jury  box,  8  211. 
Number  of  jurors,  88  192,  241,  242. 
Number  of  times  to  be  drawn  each  year,  8  241. 
Order  for,  8  241. 
Panel,  how  filed,  8  242. 

Selecting  and  listing  of  grand  jurors  required,  8  204. 
Superior  court  may  direct  drawing  of,  when,  8  241, 
When  may  be  impaneled,  8  241. 
Who  competent  to  act,  8  198' 
Who  not  competent  to  act,  8  199. 

OBOwnro  obops. 

Attachment  of,  8  S42. 

OBOWIKO  TBEES. 

Damages  for  cutting  or  Injury,  88  788,  784. 

OUABANTOB.     See  Surety. 

OUABANTT. 

Representation  as  to  credit  of  third  person  to  be  written,  8  1974. 
Statu  to  of  frauds,  effect  of,  8  1978. 

GUABDIAK. 

I.  Who  entitled  to  net;  nomlnntfon;  appointment;  prnetlee. 
n.  Letters. 

m.  Qnallfieatlon;  bond. 
ZV.  Inventory  and  appraisement. 

V.  Powers,  dntlea,  and  llabllltlos;  acttons;  enitody  of  minor. 
VI.  Sale  of  property. 

vn.  Lease  or  mortgage  of  property;  partition  of. 
Vlil.  Non-residents,  guardians  of. 
DL  Joint  gnardlans. 

X  Accounting. 
XI.  Compensation;  ezpenfloi;  allowanoiu 
ZU.  Appeals. 
Xin.  Termination  of  authority. 
XIV.  Change  of  Tonne. 

XV.  Mlscellaneons  proTlilons. 
Insane  persons,  of.     See  Insane  Persona. 
Code  CiT.  Proe. — 64 
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GUABOIAH.     (Continued.) 

Z.  Who  entlUad  to  Mt;  BomlnAtton:  appolntmaBl;  praetloau 

Act  anthorlsinff  corporation  to  act  aa.     See  Appendix,  tit.  "Oorporatioaa.*' 

Appointment,  certificate  of,  to  be  aealed,  8  168. 

Appointment,  code  aeetiona  fOTemlnf,  |  804. 

Appointment,  eonditiona  in  order  aa  to  care,  etc.,  of  child  or  property,  f  1755. 

Appointment,  eonditiona  impoaed  on,  performanoe  of,  f  1765. 

Appointment,  caatody  of  minor  pending  proeeedinfa  for,  |  1747* 

Appointment,  Jnriadiction  to  appoint,  1 1747. 

Appointment,  notice,  |  1747. 

Appointment,  order  for,  operatea  aa  a  decree,  i  1808. 

Appointment,  order  of,  how  entered,  |  1808. 

Appointment,  power  to  make,  9  1747. 

Appointment,  preference  in,  who  entitled  to,  1 1761. 

Appointment,  temporary  cnatody  of  minor  pending  hearing,  1 174T* 

Appointment  to  be  made  on  petition  after  notlee,  I  1747. 

Appointment  to  fill  Tacaney,  {  1801. 

Appointment,  who  may  petition  for,  |  1747. 

Chambera,  power  to  grant  apeeial  lettera  at,  |  168. 

Corporation  may  act,  |  1848.     See  Appendix,  tit.  "Corporatlona." 

Court  to  appoint  when  infant  under  fourteen,  8  1748. 

Juror,  relation  of  guardian  and  ward  aa  affecting  qualification  of,  8  603. 

ICinor  oyer  fourteen  may  petition,  8  1747. 

Nomination  by  infant  orer  fourteen,  court  may  atill  appoint,  when,  8  1749. 

Nomination,  court  may  nominate,  where  infant  under  fourteen,  8  1748. 

Nomination,  failure  of  infant  over  fourteen  to  make,  court  may  apiMint,  8  1740. 

Nomination,  infant  may  make,  when  he  ia  fourteen,  88  1748,  1750. 

Nomination  of  another  guardian,  infant  may  make,  on  reaching  fourteen  ye«f% 

8  1760. 
Nominee  of  minor  fourteen  or  OT«r  to  be  appointed,  whether  married   or  ao^ 

8 1751. 
Notice  of  appointment,  8  1747. 
Parent,  preference  of,  in  appointment,  8  1761. 
Petition  for  appointment,  who  may  file,  8  1747. 

Practice,  proviaiona  of  code  relative  to  eatatea  of  deeedenta  apply.  8  1808. 
Preference  in  appointment  of,  who  entitled  to,  8  1761. 

Referee,  relation  of  guardian  and  ward  aa  affecting  qoalideation  of,  8  541. 
When  may  be  appointed,  generally,  8  1747. 

XL  Letttti. 
Form  of,  8  1754. 

Oath  of  guardian  to  be  Indoraed  on,  8  1754. 
To  be  recorded,  8  1756. 
When  to  be  iaaued,  8  1754. 

m.  Qaaliflcatlon;  bond. 
Bond,  amount  of,  8  1754. 
Bond,  approval  of,  8  1754. 
Bond,  code  proviaiona  applying  to,  8  1809. 

Bond,  eonditiona  in,  court  may  inaert,  in  order  appointing,  8  1758. 
Bond,  eonditiona  of,  8  1754. 
Bond,  eonditiona  of,  duty  to  perform,  8  1755. 

Bond,  discharge  of  suretiea  on  old  bond,  where  new  bond  given,  8  1808. 
Bond,  for  aelling  property,  8  1788. 
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OVABDIAir.    ZZZ.  QnaUJIeatloii;  bond.     (Oontlaaad.) 
Bond,  JQitiflcation  of  luretiet,  i  1809. 
Bond,  liability  on,  kin  da  of  monoy,  |  1407. 
Bond,  limitation  of  actiona  on,  9§  1805.  1806. 
Bond,  limitation  of  actiona  on.  effect  of  diaabilitlei,  18  1805,  1806. 
Bond,  may  be  approved  at  chambers.  (  166. 

Bond,  may  be  proaecuted  for  benefit  of  any  person  intereated,  8  1804. 
Bond,  must  be  fiTon,  8  1754. 
'  Bond,  new,  when  required,  8  1808. 
Bond,  official,  suffleient  on  appeal  by  guardian,  8  06S* 
Bond,  sureties  on  qualification  of,  8  1809. 
Bond,  aurety  company  may  act  as  surety,  8  1809. 

Bond,  testamentary  guardian  need  not  ffire,  unlesa  court  directs,  8  1758« 
Bond,  testamentary  guardian,  of,  8  1758. 
Bond,  to  be  filed,  8  1804. 
Bond,  to  be  recorded,  8  1766. 

Bonds,  where  more  than  ona  foardian  appointed,  8  1807. 
Oorporation  aa,  qualification,  oath,  and  bond,  8  1848.  , 

Corporation,  deposit  of  funds  with,  and  reduction  of  bond.     See  Appendix,  tit. 
"OorporaUons,"  88  8.  4. 

ZV.  ZBTentory  and  appralaemaiit. 

Appraisement  of  after-acquired  property,  8  1778. 
Appraisement  of  estate,  how  made,  8  1778. 
Appraisement,  property  to  be  appraised,  8  1778. 
Appraisement  to  be  recorded,  8  1778. 
Appraisers,  appointment,  oath,  and  duties,  8  1778. 
Inrentory,  guardian  to  return,  8  1773. 
Inrentory  of  after-acquired  property,  8  1778. 
luTontory  to  be  recorded,  8  1778. 
Inrentory  to  be  sworn  to,  8  1778. 
InTsntory,  when  and  how  made,  8  1778. 

▼.  Pow«ri,  dntieSk  and  lUblUtfss;  aettoiii;  enstody  of  minor* 

Accounts  of  ward,  guardian  to  settle,  8  1769. 

Administrator,  guardian  appointed  as,  when  infant  entitled  to  act,  8  1369. 

Appear  for  and  repreaent  ward,  guardian  must,  8  1769. 

Appearance  by  guardian,  88  1722,  1769. 

Appearance  by.  In  Justice's  court,  for  infant  or  incompetent,  8  848. 

Oare  and  custody  of  property,  conditions  as  to,  on  appointment,  8  1755. 

Oare,  treatment,  education,  and  welfare  of  child,  eondiUona  aa  to,  on  appointment, 

8 1756. 
Ohange  of  name  by  infant,  guardian,  when  to  apply  for,  8  1276. 
Code  aections  governing  powers  and  duties,  8  804. 
Custody  of  minor,  court  may  direct  aheriff  to  take,  pending  proceedings,  when, 

8 1747. 
Custody  of  minor,  temporary,  pending  hearing  of  proceedings,  eoort  may  provide 

for,  when,  8  1747. 
Onatody  of  ward,  guardian  has,  8  1758. 

Custody,  sheriff,  coroner,  or  constable,  when  directed  to  take.  8  1747. 
Custody,  temporary,  of  minor,  pending  proceedings  for  appointment,  8  1747. 
Custody,  where  minor  may  be  carried  out  of  jurisdiction,  8  1747. 
Death  of  ward,  guardian  may  sue,  6  376. 
Death  of  ward,  who  may  be  sued,  8  876. 
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OUABDIAX.    ▼.  Fow«ri»  dntlsi^  and  lUbiUtiea;  aettoni;  eutodj  of  minor.      (Ooa 

tinned.) 
DebU  dn«  ward,  gnardian  to  recoyer,  I  1760. 
Debtadne  ward,  may  eomponnd,  §  1769. 

Debts  of  ward  to  be  paid  from  what  property  first,  9  1768.  j 

Dnty  to  attend  to  interests  of  ward,  {  1722.  ' 

Education,  authority  of  guardian  over,  continuea  bow  long,  f  1758. 
Education  of  ward,  guardian  has  care  of,  when,  S  1753. 
Education  of  ward  out  6f  his  own  property,  |  1757. 
Education  of  ward,  sale  or  mortgage  of  property,  fi§  1777,  1779. 
Embezzlement,  concealment  of  property,  etc.,  proceedinga  in  ease   of.      8e«   post, 

XV. 
Estate^  care  and  management  of,  continues  how  long,  9  1758. 
Estate,  guardian  has  care  and  management  of,  fi  1758. 
Guardians  ad  litem.     See  Guardians  ad  Litem. 
Infant  to  appear  by,  or  by  guardian  ad  litem,  f  872. 
Injury  to  ward,  guardian  may  sue  for,  9  376. 
Injury  to  ward,  who  may  be  sued,  9  376. 

Insane  person  appears  by  general  guardian  or  guardian  ad  litem.  9  873. 
Inyestment  of  money.  99  1779,  1780,  1792. 
Inyestment  on  order  of  court,  notice  of,  9  1792. 
Investments,  authority  of  court  over,  9  1792. 

Maintenance  and  education  of  ward,  applying  proceeds  of  sale  to,  9  1779. 
Maintenance  and  education  of  ward  by  third  person,  9  1771. 
Maintenance  and  education  of  ward,  how  enforced,  9  1771. 

Maintenance  and  education  of  ward,  sale  or  mortgage  of  property.  99  1770,  1777. 
Maintenance  and  support  of  ward,  proceedings  where  income  insufficient,  %  1770. 
Maintenance  of  minor  out  of  income  of  own  property,  9  1757. 
Maintenance  of  ward,  duty  of  guardian,  9  1770. 
Maintenance  of  ward,  allowing  guardian  credit  for,  9  1771. 
Management  of  estate,  duty  of  guardian,  9  1770. 

Mortgage  of  property  for  maintenance  or  education  of  ward,  99  1770,  1777. 
Mortgage  or  sale  of  estate  to  maintain  ward,  9  1770. 
Power  and  duty  of  guardian  of  the  estate,  9  1753. 
Power  and  duty  of  guardian  of  the  person,  9  1758. 
Powers  and  duties,  code  sections  governing,  9  304. 
Powers  and  duties,  testamentary  guardian,   9  1758, 
Proceeds  of  sale,  application  of,  9  1779. 
Relationship  of  guardian  disqualifies  referee,  9  641. 
Residence  of  ward,  guardian  may  fix,  9  1758. 

Residence  out  of  state,  guardian  cannot  erect,  without  permission  of  eourt  %  1758. 
Seduction  of  ward,  guardian  may  sue  for,  9  375. 

Service,  guardian  may  waive,  9  1722.  I 

Service  of  summons  on  guardian,  9  411. 

Service  on  guardian  equivalent  to  service  on  ward,  9  1722.  j 

Share  of  infant  on  partition,  payment  of,  to  guardian,  99  798,  794,  f 

Share  of  insane  person  on  partition,  payment  of,  to  guardian,  9  794. 
Territorial  limit  of  authority,  9  1918. 
Testamentary,  powers  and  duties  of,  9  1758. 
To  manage  estate,  how,  9  1770. 
To  maintain  ward,  9  1770. 
To  represent  ward  in  suita,  9  1769. 
Waate,  liability  for,  9  782. 

VX.  Sala  of  property. 
Bond  on,  9  1788. 
Code  provisions  governing,  9  1789.  , 
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GUARDIAN.     VI.  Sale  of  property.     (Continued.) 

Completion  of,  code  sections  applicable  to  and  goTeming,  9  1789a. 

Conditions  and  terms  of,  §  1791. 

Consent  filed,  notice  not  necessary,  |  1788. 

Conveyance,  guardian  decreed  to  make,  when  vendor  becomes  inoompetent,  S  1810. 

Conveyances,  code  sections  applicable,  8  1789a. 

Costs,  where  objection  filed,  9  1786. 

Court  may  order  public  or  private,  9  1787. 

Credit,  security,  where  sale  on,  9  1791. 

Disposition  of  proceeds,  9  1779. 

For  maintenance  of  ward,  9  1770. 

Hearing,  compelling  attendance  of  witnesses,  1 1785. 

Hearing,  notice  of,  9  1782. 

Hearing  of  application  for,  9  1784. 

Hearing  of  application,  who  may  be  examined  at,  9  178S. 

Hearing,  time  of,  9  1782. 

Investment  of  proceeds,  9S  1779,  1780,  1792. 

Investment  of  proceeds,  court  may  order,  99  1780.  1792. 

Limitation  of  action  to  recover  property  sold,  9  1806. 

Maintenance  and  education,  applying  proceeds  to,  9  1779. 

Maintenance  and  education  of  ward,  sale  for,  9  1777. 

Mining  property,  proceeding  to  obtain  order,  9  1580. 

Mining  property,  when  may  be  sold.  99  1577.  1580. 

Notice  not  necessary,  where  consent  filed,  9  1788. 

Notice  to  next  of  kin  and  persons  interested,  9  1782. 

Of  minor  heirs,  conditions  of,  9  1791. 

Order  for,  expires  in  one  year,  9  1790. 

Order  for,  obtained  how,  9  1781. 

Order  for,  service  and  publication  of,  9  1788. 

Order  for,  to  be  obtained,  99  1768,  1777. 

Order  for,  to  specify  what,  9  1787. 

Order  for,  when  granted,  99  1777,  1778,  1787. 

Order  to  show  cause,  issuance  of,  9  1782. 

Order  to  show  cause,  service  and  publication  of,  9  1788. 

Personalty,  when  sold,  9  1782. 

Petition  for,  what  to  contain,  9  1781. 

Petition  to  be  verified,  9  1781. 

Practice  governing,  9  1789. 

Procedure  as  in  sale  of  decedent's  realty,  9  1789. 

Proceedings  for,  code  sections  governing,  9  1789. 

Public  or  private,  sale  may  be,  9  1787. 

To  be  made  upon  order  of  court  when,  9  1778. 

When  may  be  ordered,  99  1577,  1777,  1778,  1787. 

Vn.  Lease  or  mortgage  of  property;  partltloii  ofL 

Lease  by,  proceedings  to  obtain,  9  1579. 

Lease  or  mortgage  of  estate  of  ward,  99  1577-1579. 

Mortgage  by,  proceedings  to  obtain,  9  1578. 

Mortgage  of  estate  by,  9  1577. 

Mortgage  of  estate  to  maintain  ward.     See  ante,  V. 

Partition,  99  777,  788,  793,  794. 

Partition,  assent,  authority  of  court,  how  obtained,  9  1772. 

Partition,  assent,  authority  of  court  necessary,  9  1772. 

Partition,  authority  of  guardian,  9  1772. 

Partition,  guardian  may  assent  to,  S  1772. 

Partition  of  property,  guurUian  caunot  purchase,  exeept  for  ward.  9  788. 
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OUABDIAV.     (Continiied.) 

ym.  Non-rtiideiita,  gVftrdlAiis  of. 

Appointment,  •zeludes  Jnrisdietion  of  every  other  court,  §  1799. 

Appointment,  when  mftde,  8  1798. 

Bond  of,  S  1795. 

Onardianehip  extends  to  what  estate,  §  1796. 

InTontory,  account,  and  diapoaal  of  property,  i  1795. 

Notice,  hearing,  and  examination.  |  1798. 

Power*  and  dutiee  of,  §  1794.  -    ^  . 

Power*  of  guardian  do  not  extend  beyond  ttate,  8  1918. 

Property,  order  for  remoTal  authorises  suit  for,  8  1798. 

Property,  order  for  remoYsl,  when  granted,  8  1798. 

Property,  remoral  of,  88  1797,  1798.  .,.*-. 

Property,  remoTal  of,  discharge  of  person  in  posseseion,  s  1791. 

Property,  removal  of,  notice  of  application,  8  1798. 

Property,  remoTal  of,  proceedings  for,  88  1797,  1798. 

Property,  remoTsl  of,  receipt,  8  1799. 

Who  may  apply  for  appointment,  8  1798. 

ZX.  Joint  gnardimi. 

Aeeount  of,  8  1776. 

Bond  of,  8  1807. 

GoTemed  and  liable  as  sole  guardians,  8  1807. 

SoTeral  may  be  appointed,  8  1807. 

X  Aeconnttng. 

Account  to  be  sworn  to,  8  1778. 

Accounting  by,  8  1774.  ^       *,        •         a   ••«.«««   ««•« 

Allowances  for  sums  epent  in  maintenance  or  education  of  ward.  SB  1757,  ITTl. 

Appealability  of  order  relating  to,  8  968. 

Oode  provisions  governing,  8  1789. 

Oompelling,  8  1778. 

Failure  to  account,  removal,  8  1801. 

Of  joint  guardians,  8  1775. 

When  to  be  made,  88  1778,  1774. 

XL  Compensation;  Mcpenses;  sUowaBOi. 
Allowances  for  sums  spent  in  maintenance  of  ward,  8  1771. 
Allowances  to,  8  1776. 
Oompeneation  of,  8  1776. 
Disbursements,  allowance  of,  8  1776. 

TOTination  of  guardianship,  disbursements  after,  allowance  of,  8  17T«. 

Zn.  Appeals. 

Appeal  by  guardian,  official  bond  sufficient.  8  »65. 

Appeal  from  order  respecting  letters,  time  for,  8  989. 

Appeal  lies  from  order  relating  to,  8  968.  ,  vi     a  a*. 

Order  and  judgments  relating  to  guardianship  appealable,  8  968. 

Beveisal  of  order  appointing  guardian,  validity  of  acts,  8  966. 

zm.  Termination  of  aothoritf* 

Account,  failure  to  make,  removal,  5  1801. 
Authority  of,  continues  how  long,  88  1758.  1760. 
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qUAUDTAlff.     Xm.  Termlnatioii  of  authority.     (Continued.) 
Authority,  what  terminates,  §S  1758,  1760. 
Ohambers,  power  of  judge  to  suspend  guardian  at,  |  166. 
Custody  of  property,  guardian's  authority  continues  how  long,  |  1768. 
DeliTery  of  property  on  resignation  or  remoral,  eompelling,  |  1801. 
Disbursements  after,  allowance  of,  (  1776. 

Discharge  of  guardian  when  guardianship  no  longer  necessary,  |  1803. 
Education,  care  of,  continues  how  long,  |  1758. 
Guardianship,  how  terminated,  ||  1753,  1760,  1802. 
Majority,  arrival  of  ward  at,  (§  1758,  1760. 
Marriage  of  guardian  does  not  terminate  authority,  fi  1761. 
Marriage  of  hifant  ward,  effect  of,  ||  1760,  1802. 
Order  of  court,  termination  of  authority  by,  §  1760. 
Romoral  of,  |  1801. 

RemoTal  of,  appointment  of  another  guardian,  1 1801. 
RemoTal  of,  grounds  for,  1 1801. 
Remoral  of  notico  of,  |  1801. 
Remoral  of,  notice  not  necessary  when,  §  1721. 
Removal  of,  where  committed  for  oontempt,  9  1721. 
Rosignation  of,  appointment  of  another  guardian,  |  1801* 
Resignation  of,  right  of,  S  1801. 
Termination  of  authority,  1 1768. 

XIV.  Ohaago  of  Twiiiib 

Contest  of  petition,  |  1760. 

Fees  of  clerk,  §  1760. 

Hearing  of  petition,  9  1760. 

Jurisdiction  of  court  to  which  ease  romoYod,  1 1760. 

Notico  0^1  petition,  |  1760. 

Order  directing,  when  made,  1 1760. 

Order,  how  obtained,  |  1760. 

Petition,  8  1760. 

Proceedings  transferred  to  another  county  when,  (  1760. 

To  what  court  may  be  made,  1 1760. 

XV.  Mlacellaneoai  proTiiloiii. 

Administrator,  guardian  as,  8  1368. 

Embesslement,  concealing  property,  etc.,  citation  of  persons  charged  with,  |  1800. 

Embesilement,    concealing    property,    etc.,    complaint    charging,    proceedings    on, 

8  1800. 
Bmbeixlement,  concealment,  fraudulent  disposition,  etc.,  of  property,  examination 

of  persons  suspected  of,  8  1800. 
Embezzlement,  concealment,  fraudulent  disposition,  ete.,  of  property,  proceedings 

on  complaint  of,  8  1800. 
Juror,  guardian  or  ward  disqualified  to  act  aa,  8  602. 
Practice  goTcming,  8  1808. 

ProTisions  of  code  relatlTo  to  estates  of  decedents  apply,  8  1808. 
Relatives,  demand  by,  for  Information,  duty  of  guardian  on  receiving,  8  1761. 
Relatives  may  demand  information  aa  to  proceedings  in  administration,  8  1761. 
Relatives,  notice  by,  on  demand  for  information  aa  to  administration,  8  1761. 

GUARDIAN  AD  UTBIC. 

Appointment  of,  in  justice's  court,  8  848.  , 
Appointment  of,  where  general  guardian,  8  871. 
For  infant,  how  appointed,  88  878,  848. 
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OVABDIAir  AD  XJTEH.     (Continued.) 
For  lunatic,  how  appointed,  SS  373,  848. 

Infant  or  insane  person  to  appear  by  general  guardian,  or  by.  fi  872. 
Powar  to  Appoint  not  *ffect«d  hj  general  proTiaions  as  to  guardiani,  |  1759. 


HABEAS  C0BPV8. 

Superior  court  or  Judge  may  fssue,  %  78. 
Supreme  court  may  is&ue,  5  51. 
Supreme  Judge,  iaauance  of,  by,  |  64> 

HANDWBITINO. 

Comparison  a,  1 1048. 

Eridenee  as  to.     See  ETidenee,  XI,  !• 

How  proved,  SS  1943-1945. 

Of  decedent,  entries  aa  OTidence,  S  1940, 

Proof  of,  on  probate  of  will,  S  1815. 

EASTXNaS  LAW  80H00I.. 

Diploma  from,  effect  of,  S  280a. 

HEALTR-OFFICEB8. 

Lien  for  work  done  by,  where  owner  refuiet  to  connect  with  iewer,  |  1191i 

HEABINO.     See  Trial. 

HEABSAT.     See  Efideneo. 


Adrancementi  to,  S  1688. 

May  sue  for  wrongful  death,  S  877. 

Possession  of  real  estate  to  be  delivered  to,  when,  1 146t« 

Proceedings  for  determination  of  heirship,  S  1684. 

HIOH-WATEB   MABX. 

Boundary,  S  2077. 

HIQHWAT. 

Boundary,  highway  as,  S  2077. 

Cutting  trees  or  timber  to  repair,  damages,  S  784* 

Injuring  trees,  etc.,  in,  SS  733,  734. 

Partition  proceedings  affecting,  S  764. 

HOLIDAYS. 

Acts  not  to  be  done  on,  S  18. 

Acts  which  may  be  dune  on,  SS  10,  184. 

Computation  of  time,  S  12. 

Courts  not  open  on,  except  when,  S  184. 

Holding  court  on  day  following,  S  185. 

Injunction,  writs  of,  may  be  issued  and  served  on,  S  76. 

Judicial  days,  $133. 

Last  day  falling  on  Sunday,  next  day  celebrated,  SS  10,  11« 

Non-judicial  days,  S  134. 

Performance  on  day  following,  S  18. 
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H0IJDAT8.     (Continued.) 

Prohibition,  writ  of,  may  bo  iaaned  and  terTed  on,  |  76. 
8aturd«7  afternoon  a  half -holiday,  §  10. 
Saturday  afternoon,  what  acts  may  be  done  on,  9  10. 
Sunday,  laat  day  falling  on,  next  day  celebrated,  I  !!• 
What  days  are,  1 10. 

HOMESTEAD. 

Appraisement  of  decedent's  estate  to  inclnde,  f  1448. 
Appraisers'  report,  appeal  fronoi,  §  963. 
Association,  exemption  of  shares  in,  I  690. 
Disposition  of,  on  death  of  sponse,  I  1728. 
Inventory  of  decedent's  estate  to  include,  S  1448. 
Probate,  98  1474-1486.     See  Estates  of  Decedenti. 
Proeeedinca  to  terminata  upon  death  of  spouse,  9  1728. 

HOSPITALS. 

Limitations  in  actiona  by  itate  for  hospital  dnea.  9  845. 
OfBeer  or  attendant  exempt  from  Jury  duty,  9  200. 

HOUSEHOLDEB. 

Exemption  of  property,  9  800. 

HX7MANB  SOCIETY. 

Payment  of  proceeds  of  liana  from  acta  done  to  prevent  cruelty  to  animals,  tu, 
9  1208. 

HX7MB0LDT    C0UNT7. 

Act  increasing  number  of  Judges  in.     See  Appendix,  tit.  "Courts.** 

HUSBAND  AND  WIFE.     See  Divorce;  Marriage;  Sole  Traders. 
Community  property,  death  of  spouse,  9  1723. 
Husband  not  liable  for  sole  trader' a  debts,  9  1821. 
Issue  presumed  legitimate,  9  1962. 
Married  woman  as  administratrix,  9  1870. 
Married  woman  as  executrix,  9  1852. 
Married  woman  may  sue  or  be  sued  alone  when,  9  870. 
Privileged  communications  between,  9  1881. 
Proceedings  to  determine  interest  on  death  of  spouse,  9  1728. 
Testimony  of,  aa  to  legitimacy  of  child,  9  1880. 
Trustee  of  missing  husband,  wife  may  nominate,  9  1828. 
Trustee  of  missing  husband,  wife  preferred  aa,  9  1822. 
Wife  as  sole  trader,  99  1811-1821.     See  Sole  Trader. 
Wife  as  party,  husband,  when  to  be  joined,  {  370. 
Wife  may  defend  action  against  heraclf  and  hnaband,  9  871« 
Wltnessea,  aa,  9  1881. 

I 

IDENTITY. 

Non-resident  entitled  to  letters,  identity,  how  established,  9  1879. 
Opinion  of  witness  as  to,  9  1870. 
Presumption  of,  from  identity  of  name,  9  1B68, 

ILLEOALITT. 

Parol  evidence  to  show,  in  writing,  9  1868. 
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xllboithcaot. 

Preiumption  ftgalngt.  1 196S. 
ILLNESS.     8m  Sieknesi. 


Court  of»  impeachment  to  be  presenttA  by  tisemblf,  |  87* 

Court  of,  it  eourt  of  record,  |  84. 

Court  of,  ii  the  eenate,  186. 

Court  of,  iuriidietion  of,  |  87. 

Court  of,  officers  of  genate  are  officers  of,  |  88. 

Court  of,  procedure  provided  in  Penal  Code,  §  89. 

Court  of,  senate,  quorum  of,  what  constitutes,  |  B6* 

Court  of,  senators  to  be  upon  oath,  %  80. 

Witnesses,  of.     See  Witnesses. 

IMPBISONMBNT.     See  Arrest. 

Bail  are  exonerated  by  imprisonment  of  defendant,  |  491. 

Contempt  for.     See  Contempt. 

Debtor  in  supplementary  proceedings,  of,  S  715. 

Discharge  of  person  confined  on  civil  process,  1%  1143-1154.     See  Prisoner. 

Judgment  debtor,  of,  |  682. 

Limitation  of  actions,  how  affected  by,  (.852. 

Mandamus,  for  disobedience  to,  §  1097. 

Omission  to  perform  act,  imprisonment  until  performance,  i  1219L 

Statute  of  limitations,  effect  on,  S  858. 

Will,  to  enforce  production  of,  |  1802. 

IMPROVEMENTS.     See  Eminent  Domain. 
Apportionment  of,  in  partition,  8fi  768,  764, 
Ejectment,  as  set-off  in,  I  741. 
Lien  for.     See  Mechanic's  Lien. 
Partition  of  site  of  town  or  city,  in,  I  768. 

INADVESTENCE. 

Relief  from,  by  amendment,  |  478. 

INDEMNITY. 

Judgment  against  principal,  oonelusiTO  against  surety,  when,  1 1051, 
Judgment  against  sheriff,  conclusiveness  against  sureties,   |  105S, 
Judgment,  entry  of,  against  surety  on  five  days'  notice,  |  105&. 
Sheriff,  indemnity  to,  on  claim  of  property,  f  689* 

INDEX. 

To  justice's  docket,  f  918. 

INDICTMENTS. 

Appellate  Jurisdiction  in  cases  of,  |  62, 

INDIRECT  EVIDENCE.     See  Evidence. 

INDISPENSABLE  EVIDENCE.     See  EvidencA. 

INDORSEMENT. 

Presumption  as  to  time  and  place  of,  |  1968.^ 
Presumption  as  to  time  of,  f  1968. 
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INFANT.     Sea  Ouardiani ;  Parent  and  Ohild. 

Account  of  executor,  conelusiveneta  of  aettlement,  1 1637. 

Administrator,  as,  I9  1868,  1869. 

Adrerse  poiseaiion  afainst,  |  828. 

Appearance  of,  in  justice's  court,  bj  guardian,  fi  848. 

Appears  by  general  guardian  or  guardian  ad  litem,  S  872. 

Contest  of  probate,  limitation  of  actions,  8  1888. 

Custody  of  infant,  pending  guardiansbip  proceedings,  8  1747. 

Distribution  to  treasurer,  where  defendant  a  minor  without  guardian,  |  1708  H* 

Escheated  estate,  limitation  of  actions  on  claim  to,  8  1272. 

Executor,  as,  88  1850,  1854. 

Guardian  ad  litem  for,  88  872,  878.     See  Guardian  ad  Litem. 

Guardian  ad  litem  in  justice's  court,  how  and  whan  appointed*  i  848* 

Guardian  ad  litem,  when  appointed,  8  872. 

Guardian  for.     See  Guardians. 

JuTcnile  oiTendera.     See  Probation  Officers. 

Legitimacy  of,  8  1968. 

Legitimacy,  presumption  as  to,  8  1962. 

Letters  of  administration  durante  minore  »tate,  8  1854. 

Limitation  of  action,  88  828,  852. 

Limitation  of  action  by,  to  reeoTor  estate  of  decedent  sold  by  order  of  court,  8  1674. 

Limitation  of  action  on  guardian's  bonds,  8  1806. 

Limitation  of  action  to  contest  probate  of  will,  8  1888. 

Maintenance  of,  out  of  income  of  own  property,  8  1757. 

Mortgage  or  lease  of  estate  of,  88  1577-1579. 

Name,  change  of,  who  to  make  application,  8  1276. 

Partition,  sale,  guardian  not  to  be  interested  in,  except  for  infant,  8  788. 

Partition  sale  on  credit,  security  in  name  of  guardians,  8  777. 

Partition,  sale,  payment  of  proceeds  of,  to  guardian,  8  798. 

Partition,  unequal,  compensation,  8  792. 

Probstionary  treatment  of  jurenile  offenders,  8  181. 

BerTice  of  summons  on,  8  411. 

Sole  trader  must  maintain  minor,  8  1820. 

Witness,  as,  8  1880. 

Wrongful  death  of  or  injury  to,  who  may  so*  for,  |  876» 

Wrongful  death  of,  who  liable  for,  8  876. 

INFEBENOB.     See  Eridenoe. 

Admission,  inference  from,  8  1882. 

Defined,  8  1058. 

Upon  what  founded,  8  I960. 

INFORMATION. 

In  action  for  usurpation  of  office,  8  80t« 
In  escheat  proceedings,  8  1269. 

INFOBMATION  AND  BBLXEF. 
Denial  of  allegation  on,  8  487* 

INJ  UNOTION. 

Affidavits  or  Terifled  complaint  may  be  Issued  on,  8  837. 

AffidsTits,  serrice  of,  8  527. 

Affidavits,  what  to  show.  8  527. 

Answer,  after,  must  be  on  notice  or  order  to  show  cause,  8  528. 


1020  INDBZ. 

INJT7NCTI0H.     (Contlnned.) 

Appeal  from  order  respecting,  time  for,  {  989. 

Appeal  lies  from  what  orders  respecting,  (  968. 

Complaint  and  Torification,  service  of,  S  527. 

Complaint  to  bo  Terified,  fi  527. 

Gonclusivenesa  of  judgment  against  sureties  on  bond,  §  68t. 

Continues  in  force  how  long,  (  527. 

Corporation,  to  suspend  business  of,  necessity  of  notice,  i  581. 

Corporation,  to  suspend  business  of,  when  state  a  party,  §  581. 

Court  commissioner  may  not  grant,  §  259. 

Court  in  which  action  brought  may  grant,  (  526. 

Defined,  |  525. 

Definition  of  injury  to  person,  f  29. 

Definition  of  injury  to  property,  I  28. 

Denied  in  what  eases,  8  526. 

Dissolution,  Sfi  582,  588. 

Dissolution,  affldaTits,  |  582. 

Dissolution,  CTidence,  S  582. 

Dissolution,  notice,  §  682. 

Dissolution,  procedure,  9  532. 

Dissolution  where  water  rights  concerned,  damages  and  conniel  fe^  i  58S. 

Dissolution,  where  water  rights  involved,  on  giving  bond,  }  582. 

Duration  of,  where  granted  prior  to  trial,  §  527. 

Execution,  enjoining  injury  after  sale  and  before  conveyance,  9  74S. 

Execution,  enjoining,  time  for  issuance  In  case  of,  S  681. 

Executor,  restraining,  during  proceedings  to  prove  lost  will,  |  1841* 

Foreclosure,  injury  to  property  enjoined  pending,  S  745. 

Granted  by  judge,  enforceable  as  order  of  court,  |  525. 

Granted  in  what  cases,  9  526. 

Grounds  for  granting,  9  526. 

Hearing,  9  530. 

Holidays,  may  be  issued  and  served  on,  9  76. 

How  long  in  force,  9  527. 

Irreparable  injury,  restraining,  9  526. 

Judge  may  grant,  9  525. 

Judge,  order  by  judge  enforced  as  court  order,  9  525. 

Judgment,  where  waters  involved,  includes  damages  and  attomeya*  f«M,  |  5n. 

Kinds  of,  9  27. 

Limitation  of  action,  effect  on,  9  856. 

May  be  issued  or  served  any  day,  9  184. 

Modifying,  99  532,  533.     See  post. 

Modifying,  notice  of,  9  582. 

Notice,  necessity  of,  before  enjoining  business  of  corporation,  9  581* 

Notice  of  motion  to  modify  or  dissolve,  9  582. 

Notice,  where  granted  after  answer,  9  528. 

Nuisance,  against,  9  781. 

Officers,  action  to  restrain  illegal  expenditure  or  waste  by,   9  526a, 

Order  to  show  cause,  procedure,  9  580. 

Order  to  show  cause,  restraining  order  pending  hearing,  9  580i, 

Order  to  show  cause,  when  issued,  9  529. 

Order  to  show  cause,  where  granted  after  answer,  9  528. 

Procedure  to  obtain,  9  527. 

Restraining  defendant  until  decision,  9  528. 
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Restraininif  order,  when  issued,  9  680. 

Sunday,  writ  may  b«  served  on,  S  76. 

Taxpayer,  action  by,  to  restrain  illegal  expenditure  by  officer,  |  526a. 

Taxpayer,  action  by,  to  restrain  waste  by  officer,  f  526a. 

Time  at  which  may  be  granted,  S  527. 

Undertaking,  exception  to  sureties,  9  529. 

Undertaking,  judgment  conclusive  against  sureties  in  suit  on  bond,  |  589. 

Undertaking,  Justification  of  sureties,  I  529. 

Undertaking,  not  required  of  married  woman  in  suit  against  husband,  |  529. 

Undertaking,  not  required  of  state,  county,  oi  city,  |  529. 

Undertaking  required,  §  529. 

Vacating  or  modifying,  f  583. 

Vacating  or  modifying,  affidavit,  §  582. 

Vacating  or  modifying,  evidence,  |  582. 

Vacating  or  modifying,  In  eases  involving  waters,  damages,  attorneys'  fees,  §  589. 

Vacating  or  modifying,  in  cases  involving  water  rights  on  giving  bond,  I  582. 

Vacating  or  modifying,  notice  of,  |  532. 

Vacating  or  modifying,  procedure,  S  583. 

Verified  complaint  or  affidavits,  may  be  issued  on,  |  527. 

Waste,  {(  526,  745. 
.    Waste,  enjoining,  9  526. 

Waste,  pending  time  to  redeem,  enjoined,  S  706. 

Waters,  dissolving  or  modifying,  on  giving  bond,  §  582. 

Waters,  diversion  of  increase  or  diminution,  not  enjoined  on  giving  bond,  when, 
I  580. 

Waters,  suit  involving,  attorney*!  fee  on  vacating  or  dissolving,  §  682. 

What  is,  S  525. 

What  required  to  obtain,  |  527. 

When  denied,  I  526. 

When  diversion  of  waters  not  enjoined  on  giving  bond,  i  680. 

When  may  be  granted,  §  526. 

Who  may  grant,  ft  525. 

INJT7SIE8. 

Ohild,  to,  father,  mother  or  guardian  may  sue  for,  |  876. 

Civil  action  arises  from,  S  25. 

Denth.  causing,  fi 5  876.  377.     See  Wrongful  Death. 

Issues  of  fact,  how  tried,  I  592. 

Joinder  of  claims  for,  S  427. 

Kinds  of,   enumerated.  (  27. 

Liability  for,  after  sale  on  execution,  9  746. 

Liability  of  steamers  and  vessels  for,  9  818. 

Liability,  on  entry  for  survey  of  land,  9  749, 

Place  of  trial  in  actions  for.  99  895,  832. 

To  child,  father,  etc.,  may  sue  for,  9  876. 

To  person,  defined,  9  29. 

To  property,  defined,  9  98. 

INQUEST. 

Jury  of,  defined,  9  195. 

Jury  of,  how  summoned,  99  985,  254. 

Jury  of.     See  Jury. 

Manner  of  impaneling  jury  of,  9  254. 
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LimHAtioni  In  actioni  hj  stat«  for  hospital  dvet,  |  846. 

WIU  dastrojed  by  pnblie  calamity  while  tasUtor  la,  pfobato  of,  |  ISSfL 

ZN8AKB  PEB80N8.     Sea  Ouardiana. 

Aeeoant  of  ezeeator.  eonclaaiTeneBS  of  aettlement,  1 1087* 

Administrator,  aa.  If  1868,  1869. 

Adrerae  poaaeaaion  again  at,  |  828. 

Appear  by  feneral  ffnardian  or  guardian  ad  litem,  i  873. 

Appearanoe  by,  in  justice's  court,  by  guardian,  |  848. 

Oo-executor,  inaanity  of,  duty  of  remaining  exeeutora,  1 1425. 

Conteat  of  probate,  limitation  of  action,  effect  of  inaanity,  |  1888. 

Deflnition  of  incompetent,  etc.,  I  1767. 

Distribution  of  estate  to,  |  1703  H. 

Diatribution  of  interest  in  esUte  of  ineompetent  to  treasurer,  1 1708  )&• 

Eaeheated  estate,  limitation  of  actions  on  claim  to,  1 1272. 

Executor,  cannot  act  as,  i  1850. 

Guardian  ad  litem,  appointment  of,  although  there  ia  a  general  guardian,   f  8TS. 

Guardian  ad  litem  for,  how  appointed,  8  878. 

Guardian  ad  litem  in  justice's  court,  how  and  when  appointed,  f  848. 

Guardian  ad  litem  to  appear  by,  or  by  guardian,  |  872. 

Guardian  ad  litem,  when  appointed,  8  872. 

Guardian,  account,  notice  of  aettlement  to  seeretary  of  lunncy  commiaalon,  1 1TT4. 
.  Guardian,  appearance  by,  I  1722. 

Guardian,  appointment,  when  made,  after  hearing,  |  1764. 

Guardian,  bond  of,  |  1765. 

Guardian  completing  contract  to  oouToy,  procedure  gOTcming,  |  1810. 

Guardian  decreed  to  complete  contract  to  oonToy,  where  Tender  beoonMs  ineom- 
petent, I  1810. 

Guardian,  discharge  of,  where  no  longer  necessary,  9  1802. 

Guardian,  final  accounting  by,  notice  to  aecretary  of  atate  eommiaaion  ia  luney, 
8 1774. 

Guardian,  hearing  for  appointment,  incompetent,  duty  to  attend,  8  176t, 

Guardian,  "incompetent,"  defined,  9  1767. 

Guardian  may  receive  proceeda  of  partition,  8  704. 

Guardian,  notice  of  hearing  for  appointment,  8  1768. 

Guardian,  petition  for  appointment  of,  8  1768. 

Guardian,  powers  and  dutiea  of,  8  1765. 

Guardian,  proeeedinga  for  restoration  of  inoompetent,  8  1766. 

Guardian,  aerriee  on,  equiTalent  to  serrice  on  lunatic,  8  1789. 

Guardian,  serrice,  waiver  of,  by,  8  1722. 

Guardianship  proceedings,  tranafer  of,  to  another  oounty,  prooaedlaga  on,  |  1760. 

Incapable,  defined,  8  1767. 

Incompetent,  etc.,  defined,  8  1767. 

Limitation  of  action,  88  828,  852.  | 

Limitation  of  action  by,  to  recoTor  eatate  aold  by  order  «f  oourt,  8  1574. 

Limitation  of  action  on  claim  to  escheated  estate,  8  1272. 

Limitations  of  action  to  conteat  probate  of  will,  8  1888. 

Mentally  incompetent,  definition  of,  8  1767.  | 

Mortgage  or  lease  of  estate  of,  88  1577-1570.  ' 

Opinion  of  intimate  acquaintance  aa  to,  8  1870. 

Opinion  of  aubseribing  witness  as  to  sanity,  8  1870. 

Partition,  inaanity  of  peraon  pending,  effect  of,  and  proceedings,  8  768. 
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Partition,  paTment  of  proceeds  of.  to  guardian,  |  794. 

i*i*J-^  *•"**"*  '•'  information  of  gvardian,  how  made,  and  duty  of  gaardian, 

R6latlTes  may  demand  of  gaardian  information  as  to  administration,  1 1761. 

Kestoration  of,  to  capacity,  proceedings  for,  9  1766. 

Bale  of  mine  belonging  to,  and  proceedings  on.  Si  1677, 1580. 

Serrice  of  summons  on,  J  411. 

Territorial  limits  of  authority.  S  1918. 

wIILmV  MriflMo''^*"  calamity  while  testator  in  asylum,  probata  of,  1 1889. 

ZNSAHITT.     Sea  Insane  Persons. 

Effect  of,  on  claim  to  escheated  estates,  1 1279. 
Effect  of,  on  limitation  of  actions,  if  828,  862, 1674. 

ZNBOBIFTIONa 
As  OTidenee,  |  1870. 

XN80LVSN0T.     See  Preferred  Claims. 

Wagea  and  salaries  as  preferred  claims,  |  1204. 

INSPBOTION  OF  WRITINGS. 

Contempt  for  disobedience  to  order  respecting,  |  1000. 

Copies  of  books,  accounts,  writings,  etc.,  right  to  take,  i  1000. 

Docket  of  judgment  open  for,  i  678. 

Execution-book  is  open  to,  f  688. 

Notice  on  order  to  produce  writings,  |  1000. 

Party  making,  need  not  put  in  CTidence.  8  1089. 

Presumption  on  refusal  to  comply  with  order  for,  |  1000. 

Produced  by  witness  to  refresh  his  memory,  |  2047. 

Public  records  open  for,  i  1892. 

Refusal  of,  ito  effect.  96  449.  1000. 

When  may  be  demanded.  9  1000. 

Writing  shown  witness,  adverse  party  may  inspect.  9  2054. 

Written  instrument,  demand  for,  9  449. 

INSTRUCTION. 

Cost  of  taking  down  and  transcribing,  chargeable  against  eonnty.  9  274a. 
Courts  open  any  day  to  giro.  9  184. 

Erroneous,  disregarded,  unless  substantial  rights  affected.  9  475. 
Eridence  in  general,  as  to  the,  9  2061. 

Exception  to,  giving  of,   refusing  or  modifying  Instruction  deemed  exeented  to 
9  647.  • 

Further,  after  Jury  retired,  9  614. 
Oeneral  nature  and  requisites  of,  9  608. 
Holidays,  given  on,  9  184. 

Law,  court  may  state  such  matters  of  law  as  it  deems  neeosssry,  9  60S, 
May  be  taken  down  and  transcribed.  9  274a. 

Modifying,  giving,  or  refusing  to  give,  deemed  excepted  to,  9  647, 
New  trial,  for  disregard  or  misapprehension  of,  9  662. 
Preponderance  of  evidence,  as  to,  9  2061. 
Reasonable  doubt,  as  to,  9  2061. 
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Special,  duty  of  court  respecting,  9  609. 

Teitimonj,  court  statinf,  to  inform  jury  they  are  exelualTe  Judfea  of  facta,  f  609, 

Weight  and  character  of  evidence,  as  to,  fi  2061. 

Written  atatement  of  point*  of  law,  court  to  furnieh,  when,  8  608. 

Written  atatement  of  pointa  of  law,  court  to  aign,  when,  |  608. 

XXrSTBUMENT.     See  Conatruction ;  Oontraeta. 
Construction  of,  ||  1856-1866. 
Demand  for  inapection.  S  449. 
Execution  of,  defined,  {  1983. 
Pleaded  how,  in  Justice'a  court,  {§  886,  887. 
Pleading,  genuineneas  of,  how  admitted  or  eoBtroTerted,  9i  447—449. 

ZNSTrBANCB. 

Exemption  of  moneys  arising  from  Ufa  insuraaee,  i  690. 

Life,  testimony  of  physician  In  sction  on  policy,  i  1882. 

Insurers  In  separate  policies  may  be  joined,  f  888. 

Mortgaged  estate  of  decedent,  of,  |  1578. 

Several  Judgment,  where  insurers  on  diiferent  policies.  Joined,  |  888. 

Surety  eorporationa,  duty  In  regard  to.     Bee  Appendix,  tit.  "Corporations."* 

XHSTTBANOB  COMMISSIONBB. 

Corporation  formed  to  act  as  surety,  examination  Into,  by  inaurance  eomaaiasloaar, 
and  dutiea  of,  |  1056. 

INBUBANCB  COMPANIES. 

Answer  claiming  exemption  from  liability,  what  to  ttato,  |  4S7». 

INBUBBEOTIOH. 

Change  of  place  of  holding  court,  on  aeoount  of,  8  14S< 

INTENT. 

Presumption  aa  to,  8  1068. 

INTEBEBT. 

Claims  againat  decedent's  estate,  on,  88  1494,  1518,  1648. 

Damages  in  eminent  domain,  on,  9  1249. 

Disbursements  In  partition  proceedinga,  on,  8  801. 

Disqualification  of  probate  judge  to  act  becauao  of,  81  1480-148S* 

Diaqualifying  judge  or  justice,  9  170. 

Escheated  property,  on  recovery  of,  8  1272. 

Executor  liable  for  interest  arising  out  of  estate,  8  1618. 

Foreclosure,  debt  falling  due  at  different  timea,  8  728. 

Judgment,  insortion  of,  in,  8  1085. 

Judgment,  on,  99  682.  1035. 

Mortgsge  of  decedent's  estate,  on,  8  1678. 

Rebate,  on  foreclosure,  9  728. 

Receiver,  funds  in  hands  of,  may  be  invested,  8  609* 

Redemptioner  must  pay  what.  99  702,  703. 

Referee,  Interest  disqualifying,  9  641. 

XNTEBLOCTTTOBT  JUDOMENTS. 
Appeal,  time  for,  9  989. 
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ZNTEBLOCTJTOBY  JUDGMEKTS.     (Oontinued.) 
▲ppcftUbility  ot  I  968. 
Order  or  decision  deemed  excepted  to,  |  647. 


When  ftnd  how  maintained,  |  880. 

nrrEBPBETATioir. 

Writings,  interpretation  of,  1 1857. 

INTEBPBETEB. 

rontempt,  gniltj  of,  on  failure  to  obey  summons,  8  1884. 

How  summoned,  S  1884. 

Italian,  appointment  and  compensation  of,  in  certain  cittea.     See  Appendix,  tit. 

"Interpreters." 
Summoned,  may  be,  when,  f  1884. 
Who  may  be  summoned  aa,  9  1884. 

ZNTEBB0GAT0BIE8. 

Annexed  to  commission  to  take  testimony,  |  2025. 

XNTBBVENTION. 
Answer  to,  9  887. 
Demurrer  to,  9  887. 

SerTice  of,  on  parties  and  attorneys,  §  887. 
Time  to  answer  or  demur,  9  387. 
When  and  how  effected,  9  387« 
Who  may  interTone,  9  887. 

INVENTOBT.     See  Estates  of  Decedents,  III. 
Of  attached  property,  9  546. 

INVESTMENTS. 

Executor  or  administrator,  by,  9  1592. 
Funds  of  estate  pending  settlement,  9  1592. 

IBBEGniiABITT. 

Of  proceedings,  ground  for  new  trial,  9  657. 
Effect  of,  in  proceedings  on  judicial  sale,  9  70t. 

IBBELEVANT  SCATTEB. 
May  be  stricken  out,  9  458. 

IBBIOATION. 

Injunction  to  prerent  dlTcrsion,  refusal  on  giring  bond,  I  58S* 

ISSUES. 

Bringing  to  trial,  9  594. 
By  whom  tried,  and  order  of  trial,  9  592* 
Calendar,  9  598. 
Defined,  9  588. 

Fact,  issues  of,  how  tried,  9  592. 
Fact,  jury,  how  waiTod,  9  631. 
Fact,  notice  of  hearing,  9  594. 
Code  CJT.  Prop, — 66 
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Fftct,  of,  bow  aritet,  §  690. 
Fact,  of,  reference,  {592. 
Fact,  of,  trial  of,  by  court,  |  592. 
Fact,  tried  by  jury,  generally,  f  599. 
General  denial  pnta  in  issue  wbat,  8  4S7. 
Heirsbip,  issues  to  determine,  bow  tried,  f  1664. 
In  proceedings  against  Joint  debtor  after  judgment,  bow  tried,  |  994. 
Justices'  courts.  In.     See  Justice's  Oonrt,  XIV. 
Kinds  of,  {  588. 

Law,  issue  of,  to  be  first  tried,  |  692. 
Law,  of,  bow  tried,  fi  591. 
Law,  of,  bow  tried  in  justice's  court,  |  881. 
Law,  of,  proceedings  after  determination  of,  |  686. 
Law,  raised  by  demurrer,  8  589. 

Presumption  tbat  all  matters  witbin,  were  passed  upon,  8  1968. 
Probate  court,  in,  bow  tried,  88  1716,  1717. 

Probate  court,  in,  settling,  framing,  and  submitting  to  jury,  8  1717. 
Reference  of,  wben  ordered,  8  638. 
Special,  not  made  by  pleading,  bow  tried,  8  809. 
Wben  arise,  8  588. 

ITALIAH  XNTEBPBETEB. 

Appointment  and  compensation  of,  in  oertain  cities  and  eountiat.     8««  Appendix, 
tit  "Interpreters." 


JOINDER. 

Misjoinder,  demurrer  for,  8  480. 

Of  causes  of  action,  wbat  permitted,  8  427* 

Wbat  actions  may  bo  joined,  8  427. 

JOINT  AUTHOBITT.     See  Majority. 
Majority  may  act,  8  16. 

JOINT  CONTBAOT. 

Action  on,  in  justice's  court,  serriee  outside  of  county,  8  848. 

Appearance,  by  other,  wbere  one  defendant  appears,  8  406. 

Service  of  summons  or  appearance,  wbere  one  or  more  appear,  |  40S. 

JOINT  DEBTORS. 

Appearance  by  otber,  wbert  one  or  more  appear,  8  406. 

Contribution,  8  709. 

Declaration  of,  when  admissible,  8  1870. 

Judgment  in  proceedings  after  judgment  against  a  joint  debtor,  not   to  eveeed 

amount  remaining  unsatisfied,  8  994. 
New  complaint  need  not  be  filed  in  proceedings  against,  after  judgment,  8  990. 
Not  summoned  in  original  action  may  be  summoned  after  judgment,  8  969. 
Proceedings  against,  after  judgment,  amendment  of  pleadinga,  8  998. 
Proceedings  against,  after  judgment,  answer,   8  992. 
Proceedings  against,  after  judgment,  defenses,  8  992. 
Proceedings  against,  after  judgment,  issue,  how  tried,  8  994. 
Proceedings  against,  after  judgment,  what  constitute  tbt  pleadinga,  8  998. 
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Sereral,  part  serred  may  be  proceeded  affainit,  |  414. 
Sammons,  service  and  return  of,  fi  990. 
Summona  to,  after  judgment,  aflldaTit  for,  |  991. 
Summons  to,  after  judgment,  what  to  contain.  I  990. 
Those  served  maj  be  proceeded  against,  I  414. 

JOINT  OUASDIAKB. 

Account  of,  f  1775.     See  Guardians,  IX. 

JOINT  0WNEB8. 

Declarations  of,  when  admissible,  S  1870. 

JOINT-STOCK  COMPANIES.  - 

Non-resident,  senrice  of  summons  on,  I  411. 

JOINT  TENANTS.     See  Cotensney;  Partition. 

Any  number  may  sue  or  defend  for  all,  {f  881,  884. 
Parties  in  suits  concerning,  9S  381,  884. 
Partition,  may  sue  for,  8  762. 
Waste,  liability  for,  |  782. 

JUDGES.     See  Court;  Justice  of  the  Peace;  Probate  Court;  Superior  Court;  Superioi 
Judge;  Supreme  Court  Justice. 
Absence  of,  adjournment,   8  189. 
Absence  of,  proceedings  in,  {  189. 
Acknowledgments,  may  take,  8  179. 
Affidavit  in  another  state,  may  take,  8  2018. 
Affidavit  in  foreign  country  may  be  taken  before,  8  2014. 
Affidavit  of  prejudice,  proceedings  on,  8  170. 
Affidavits,  may  take,  88  170.  2012,  2018,  2014. 
Affirmations,  may  administer,  8  2098. 

Attorney  acting  as  judge  pro  tempore,  oath,  authority,  and  powers  of,  8  72. 
Attorney  may  be  aelected  to  act  as  judge  pro  tempore,  8  72. 
Bill  of  exceptions.     See  Exceptions. 
Chambers,  powers  at,  88  165,  166. 

Change  of,  for  bias,  etc.,  procedure,  8  170.     See  Place  of  TriaL 
Changing  place  of  holding  court,  88  142,  143. 
Contempt,  88  1209-1222.     See  Contempt. 
Decision,  meaning  of,  8  1038. 
Depositions,  may  take,  8  179. 
Directing  sheriff  to  provide  suitable  rooms,  8  144. 
Dis<^ualification,  affidavit  of,  proceedings  on,  8  170. 
Disqualification  of,  changing  place  of  trial  for,  88  897,  898. 
Disqualification  to  practice  law,  8  171. 

Disqualification  to  sit  or  act,  what  matters  amount  to,  8  170. 
Disqualification,  waiver  of,  8  170. 

Duty  in  construction  of  contracts  and  statutes,  8  1858. 
Exemption  of  property  of,  8  690. 
Incidental  powers  and  duties  of  courts,  81  128-180. 
Judicial  notice  of  acts  of,  8  1875. 
Means  to  carry  jurisdiction  into  effect,   8  187. 

Number  of,  in  various  counties,  reference  to  acts  relating  to.     See  Appendix    tit. 
"Courts.**  * 
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Oathi,  may  administer,  |  2098. 

Opinions.     See  Opinions. 

Partner  practicing  law,  not  to  hare,  |  17S. 

Powers  of,  at  chambers,  §9  166,  166. 

Powers  of  judicial  officers  in  conduct  of  proceedings,  |  17T. 

Powers  of,  out  of  court,  (9  176,  1805. 

Powers  may  be  enforced  by  contempt  proceedings,  9  IV  6. 

Presumption  that  judge  acts  within  jurisdiction,  1 196B. 

Probate,  disqualified  to  act,  in  what  eases,  9  1430. 

Probate,  disqualified  to  act,  transfer  of  and  retransfer  of  proceedings,   |S  1481, 

1488. 
Pro  tempore,  causes  may  be  tried  before,  9  72. 
Pro  tempore,  qualifications  and  appointment  of,  9  72. 
Pro  tempore,  proceedings  before,  effect  of,  9  72. 
Pro  tempore,  oath  of,  9  72. 
Questions  of  law  addressed  to,  9  2102. 
Rules,  power  to  make,  9  129. 
Rules,  when  take  effect,  9  129. 

Secretary  of,  in  cities  over  two  hundred  thousand.     See  Appendix,  tli.  "Oourta.* 
Subsequent  applications  for  orders  refused,  when  prohibited,  9  182. 
Superior  court.     See  Superior  Court. 
Vacancy  in  office  does  not  affect  proceedings,  9  184. 
Witness,  as,  9  1883. 
Witnesa,  proceedings  where  judge  called  as,  9  1888. 

JUDOMENT.     See  Executions;  Judgment-roll;  Probate  Court. 

Acknowledgment  of  satisfaction,  any  judge  or  justice  may  take,  1 179. 

Actions  on,  how  pleaded,   9  456. 

Adjudged,  what  deemed  to  have  been,  9  1911. 

Adverse  claim,  determining,  99  789  et  seq.     See  Quieting  Title. 

Adverse  possession  under,  what  constitutes,  99  822,  828. 

Affirmative  relief  to  defendant,   9  666. 

Agreed  case,  judgments.     See  Agreed  Case. 

Answer,  absence  of,  what  relief  granted  plaintiff,  9  580. 

Appeal,  costs  on,  when  judgment  modified,  9  1027. 

Appeal  from  final  judgment,  what  papers  to  be  used  on,  9  950. 

Appeal  from  interlocutory,  time  for,  9  939. 

Appeal  from.     See  Appeal. 

Appeal  from  orders  after  final,  9  968. 

Appeal  from,  time  for,  9  939. 

Appeal  may  be  taken  from  what,  9  963. 

Appeal,  reversal  of,  not  decreed  except  for  substantial  error,  9  476^ 

Appeal  to  superior  court,  force  and  effect  of  judgment  on,  9  98<k 

Appealability  of  interlocutory  judgments,  9  968. 

Arrest  of  debtor,  9  682. 

Associates  in  business,  against,  effect  of,  9  888. 

Attachment,  in,  how  satisfied,   9  550. 

Attorney's  authority  to  acknowledge  satisfaction  of,  9  288. 

Authentication  of  Federal  judgment,   S  1905. 

Authentication  of  judgment  of  sister  state,  9  1905. 

Authentication  of  judicial  record  of  state,  99  1905,  1906,  1907* 

Barred  by  limitation,  execution  on,  9  685. 

Bill  of  exceptions,  settling  after,  9  651. 
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Book,  decree!  to  be  entered  in,  |  668. 

Book  to  be  kept  by  clerk,  8  668. 

Ganses  labmitted  without  action,  enforcement  of,  |  1140. 

Causes  submitted  without  action,  in,  81 1188,  1180,  1140. 

Cleric,  duty  to  enter  judgment,  8  664. 

Collusion,  impeachment  of  judgment  for,  88  1815,  1010. 

ConcIusiTe  as  to  whom,  in  partition,  8  766. 

Conclusiveness  of.     See  Res  Judicata. 

Confession  of  judgment.     See  Confession  of  Judgment* 

Contempt,  disobedience  of  judgment,  8  1209. 

Contempt,  in,  8  1218. 

Contribution  among  debtors,  8  709. 

Copy  of,  as  part  of  judgment-roll,  8  670. 

Costs,  insertion  of,  in,  8  1086. 

Counterclaim  exceeding  plaintilTs  demands,  judgment,  8  668. 

Counterclaim,  judgment  where  affirmative  relief  demanded,  8  666. 

Death  of  party  before  judgment,  but  after  decision,  8  669. 

Death  of  party  before  judgment,  but  after  decision,  not  a  lien,  8  669. 

Death  of  party,  when  execution  may  issue  after,  8  686. 

Decedent,  against,  order  of  payment,  8  1648. 

Decedent's  estate,  judgment  not  lien  on,  when,  88  1504,  1506. 

Decision,  exceptions  to,  how  presented,  settled,  or  allowed,  8  650. 

Decision  from  which  appeal  may  be  taken  deemed  excepted  to,  8  647. 

Decision,  meaning  of,  8  1083. 

Decision  means  signing  and  filing  of  findings  of  fact  and  eoneluiiona  of  Uwt 

8  1038. 
Decision  muat  be  written,  8  682. 

Decision  to  be  filed  within  thirty  days  after  lubmission,  |  68S. 
Decision.     See  Decision. 
Deemed  excepted  to,  8  647. 
Default.     See  Default. 
Defined,  88  577,  1064. 
Demurrer,  on,  proceedings  after,  8  68fl» 
Docket,  how  kept,  8  672. 
Docket  is  what,  8  672. 
Docket,  open  for  inspection,  8  678* 
Docket,  what  to  contain,  8  672. 
Docketing,  8  671. 
Dormant,  execution  on,  8  685. 
Enforcing,  manner  of,  8  684. 
Entry  of,  8  671. 

Entry  of,  judgment  ineffectual  until,  8  664. 
Entry  of  judgment  rendered  on  special  verdiet,  8  828l 
Entry  of  judgment,  time  of,  8  664. 
Entry  of  judgment  upon  decision,  8  688. 
Estoppel  to  deny,  88  1908-X915. 
Evidence,  as,  8  1962. 
Excepted  to,  final  decision  deemed,  8  647. 
Execution  on,  8  682. 
Execution  on,  after  five  years,  8  685. 
Execution  on  dormant,  8  685. 
Execution.     See  Executions. 
Bzpirei  when,  88  671,  674,  681.  68^. 
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Filing  tranteiipt  with  recorder  of  another  county,  |  674. 

Findinft,  Jadgment  on,  |  688. 

Findings  of  feet  nnd  oonelusioni  of  Inw,  to  ho  stated  aeparately,  |  6Sfe. 

Foreign,  eoneluiiTenera  of,  8  191S. 

Foreign  eountry.  Judicial  record  of,  how  proved,  f  fi  1905,  1906,  1907* 

Foreign,  effeei  of.     Bee  Rea  Judicata. 

Foreign,  grounda  for  impeachment,  8  1916. 

Foreign  judicial  record,  oopj  of,  when  admiaaihle,  I  1907* 

Former,  OTidence  of,  1 1962. 

Former,  to  he  pleaded  when,  8  1962. 

Fraud,  impeachment  of  judgment  for,  88  101^6,  1910. 

How  carried  into  effeet.     See  Executions. 

Impeaching  judicial  record,  manner  of,  8  1916. 

Impeachment  of  judicial  records,  grounda  for,  88  1915,  1910. 

Interest  included  in,  8  1085. 

Interest,  insertion  of.  In,  8  1086. 

Interest  on,  88  662,  1085. 

Interlocutory,  appeal  lies  from,  8  968. 

Interlocutory,  decision  deemed  excepted  to,  8  647. 

Interlocutory  judgment,  appeal,  time  to  take,  8  989. 

Joint  debtors,  proceedings  against,  after  judgment,  88  969-994. 

Joint  debtors,  those  serred  msy  be  proceeded  against,  8  414. 

Joint  debtors.     See  Joint  Debtors. 

Judgment-book,  clerk  to  keep,  8  668. 

Judgment-roll,  what  papers  conctitute,  8  670. 

Judgment-roll.     Gee  Judgment-roll. 

Judicial  reoord,  definition  of,  8  1004. 

Judicial  records,  how  proved,  88  1905,  1906,  1907. 

Jurisdiction,  burden  of  proring  where  judgment  pleaded,  8  456. 

Jurisdiction  sufficient  to  sustain,  8  1917. 

Jurisdiction,  want  of,  impeachment  of  judgment  for,  88  1915,  1916. 

Justices'  courts,  in.     See  Justice's  Court,  XX. 

Lien  continues  how  long  in  another  county,  8  674. 

Lien,  duration  of,  8  671. 

Lien,  none,  on  death  before  judgment  and  after  decision,  8  669. 

Lien  of,  in  another  county,  when  transcript  filed  there,  8  674. 

Lien  on  estate  of  decedent,  when  not,  88  669,  1504,  1606. 

Lien  on  real  property  in  another  county,  8  674. 

Lien,  stay  on  appeal,  effect  on,  8  671. 

Lien,  when  begins,  8  671. 

Limitation  of  setion  on,  8  886. 

Limitation  of  action,  on  rcTersal  of,  8  855. 

Limitation  on,  enforcing  after  flye  years,  8  665. 

May  be  against  one  party  end  action  proceed  as  to  others,  8  679. 

Msy  be  for  or  against  one  or  more  of  the  parties,  8  578. 

Msy  determine  rights  of  parties  on  each  side  as  between  themselves,  8  678. 

Merits,  to  be  on.  except  when,  8  582. 

Mistake,  impeaching  foreign  judgment  for,  8  1015. 

Money  or  currency,  contract  payable  in  specified  kind  of,  8  667. 

Money  or  currency,  psrticular  kind  of,  received  in  flduelary  eapaeitf ,  8  667. 

Nonsuit,  grounds  for,  8  581. 

Nonsuit  may  be  entered  when,  8  581. 

Nonauit,  88  581,  682.     See  Nonsuit. 
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Notice,  impeaching  foreign  Judgment  for  want  of,  |  191S, 

Occupation  of  land  under,  when  adTerse,  I  822. 

Officer!,  Judgment  against,  how  enforcedi,  8  710. 

Particular  proceedings.     See  particular  title. 

Parties,  when  deemed  the  same,  8  1910. 

Payable  in  kind  of  money  alleged  in  complaint,  |  667. 

Payable  in  kind  of  money  received  by  person  in  fiduciary  relation,  8  667* 

Payable  in  kind  of  money  specified  in  obligation,  8  667. 

Payable  in  specified  kind  of  money,  notice  at  execution  sale,  8  692. 

Pleading,  88  456.1962. 

Pleading,  Jurisdictional  facts,  8  456. 

Presumption  that  Judgment  correctly  determines  rights,  8  1963. 

Presumption  that  non-condusiye  Judicial  record  correctly  determines  rights,  8  1968. 

Prisoner,  discharge  of,  88  1148-1154.     See  Prisoner. 

Prisoner,  Judgment  remains  in  force  on  discharge  of,  8  1152. 

Probate  court,  of.  In  general,  what  to  contain,  8  1704. 

Proceedings  after,  against  Joint  debtor  not  summoned  la  original  action,  81  989-- 

994. 
Proceedings  in  rem,  eonclusiyeness  of,  8  1908. 
Proceedings  in  rem,  what  proceedings  are,  8  1908. 
Proof  of  Judicial  records,  8  1905. 
ReceiTer  to  carry  into  effect,  8  564. 
Receiver,  when  appointed  after,  8  564, 
Record,  Judicial,  defined,  8  1904. 
Referee's  finding,  on,  8  644. 

Relief  from,  for  mistake,  inadvertence,  surprise,  etc.,  8  478. 
Relief  from,  when  defendant  not  personally  served,  8  473. 
Relief  that  can  be  awarded  plaintiif,  8  580. 

Remitting  to  superior  court  on  case  transferred  to  supreme  court,  8  56. 
Remittitur  from  supreme  court,  8  958. 

Rendered  in  cause  appealed  to  superior  court,  foree  of,  8  980. 
Replevin,  alternative,  judgment  in,  8  667* 
Res  Judicata.     See  Res  Judicata. 
Review  of.     See  Appeal. 
Reviving  after  five  years,  8  686. 

Reviving  in  favor  of  purchaser  under  execution,  8  708. 
Revivor  of,  when  execution  purchaser  evicted,  8  708. 
Satisfaction,  attorney  may  acknowledge,  8  288. 
Satisfaction  of,  acknowledgment  or  indorsement  of,  8  675. 
Satisfaction  of,  by  attorney,  8  675. 
Satisfaction  of,  by  return  of  execution,  8  676. 
Satisfaction  of,  how  made,  8  675. 
Setting  aside,  in  equity,  8  473. 
Settling  bill  of  exceptions  after,  8  651. 

Sister  state.  Judgment  of,  how  enforced,  8  1918.  ' 

Sister  state.  Judicial  record  of,  effect  of,  8  1913. 
Sister  state,  Judicial  record  of,  how  proved,  8  1905. 
Special  proceeding,  in,  definition  of,  8  1064. 
Special  verdict,  Judgment  on,  to  be  entered,  8  628. 
Sureties,  eondusiveness  against,  8  1055. 
Sureties,  entry  of,  against,  on  five  days'  notice,  8  105S. 
Tim%  for  entering,  when  postponed.  8  664. 
'**tee  for  entering,  when  trial  by  jury,  8  664. 


1032  INDBX. 

JXTDOlffENT.     (Continued.) 
Tim*  for  •ntry,  9  671. 
Time  to  enter  Judgment  on  rerdiet,  8  664. 

Transcript  filed  in  any  county,  judgment  becomes  lien  tbere,  f  074. 
Transferred  cases,  in,  proceedings  after,  f  400. 

Vacated,  judgment  may  be,  and  another  judgment  entered  when,  $  668. 
Vacation,  in  what  cases  superior  court  may  Tacate  its  judgment,  (  663« 
Vacation,  motion  for,  notice  of,  8  663a. 
Vacation,  motion  for,  when  to  be  made,  8  668a. 
Vacation,  notice  of  intention,  what  to  state,  8  668a. 
Vacation  of,  grounds  for,  8  663. 
Vacation  of,  motion  for  hearing  and  notice,  8  668a. 
Vacation  of,  notice  of  motion  for,  time  to  file,  8  668a. 
Vacation  of  special  Terdict,  judgment  on,  8  663. 
Vacation,  relief  from,  time  of  motion  for,  8  473. 
Verdict,  judgment  on,  when  to  be  entered,  8  664. 
What  deemed  to  have  been  adjudged,  8  1911. 
When  defendant  entitled  to  a£Qrmative  relief,  9  666. 

JTJDGMENT-BOOS. 

Decrees  to  be  entered  in,  8  868. 
To  be  kept  by  clerk,  8  668. 

JUDaMENT  BT  CONFESSION.     See  Confession  of  Judgment. 

JUDGMEITT  BT  DEFAULT.     See  Default. 

JXJDOBCEHT-BOLL. 

A  part  of  record  on  appeal,  8  661. 

Appellant  must  furnish,  8  950. 

In  cause  submitted  without  action,  8  1189. 

Judgment  on  appeal  to  be  attached  to,  8  958. 

Transcript  by  clerk  and  reporter  in  lieu  of  bill  of  exceptions  Is  part  of,  I  95 Sn. 

What  oonstitutes,  on  certiorari,  8  1077. 

What  eonstitutes,  on  confession  of  judgment,  8  1184. 

What  eonstitutes,  on  dissolution  of  corporation,  8  1288. 

What  papers  constitute,* generally,  8  670. 

What  papers  constitute,  on  agreed  case,  8  1139. 

JimiCIAIi  DATS. 

What  are,  and  what  are  not,  88  188-185. 

JUDICIAXi  KOTIOE. 

Court  to  declare  knowledge  to  jury,  8  2102. 
Is  taken  of  what  facts,  8  1875. 
One  of  branches  of  oTidence,  8  1827. 

JUDICIAL  OFFICES. 

Acknowledgments  and  affidaTits,  may  take,  I  179* 
Contempts,  may  punish  for,  8  178. 
Depositions,  may  take,  8  2031. 
Enumeration  of  powers,  8  177. 
Exempt  from  jury  duty,  8  200. 
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Incidental  powers  and  duties  of,  95  17&-179. 
In  general,  §§  156-161. 

Jurisdiction,  means  to  carry  into  effect,  8  187* 
Partner  practicing  law,  not  to  have,  S  172. 
Powera  of,  as  to  conduct  of  business,  $  177* 
Powers  of,  out  of  court,  |  176. 
Settlement  of  bill  of  exceptions  by.  %  66t« 
Vacancy,  eifeet  of,  |  184. 

JX7DI0IAL    SECOBD. 

As  evidence,  SS  1905-1907. 

Authentication  of,  S9  1905-1907. 

Copy  of,  of  foreign  country,  9  1907. 

Defined,  9  1904. 

Foreign  country,  how  authenticated,  9  1906. 

Foreign  Judgment,  its  eflPect,  9  1916. 

Foreign,  what  must  contain,  9  1906. 

Jurisdiction  required  to  sustsin,  9  1917. 

Justice's  judgment  in  other  state,  how  proved,  99  1921,  1921. 

Manner  of  impeaching,  9  1916. 

Of  court  of  admiralty,  9  1914. 

Of  sister  sUte,  its  effect,  91918. 

JUDICIAL  BEMEDT.    See  Remedy. 

JUDICIAL  SALE.    See  Execution. 

JUBISDICTION.     See  Courts ;  Justice's  Court. 
Acquired  at  what  stage  of  proceeding,  9  410. 
Appearance  curea  want  of  service,  9  581. 
Appearance  is  equivalent  to  service,  9  416. 
Authority  of  court  where  no  procedure  provided,  9  187. 
Change  of  name,  jurisdiction  of  proceeding  for,  9  1275. 
Concurrent,  of  justices'  and  superior  courts,  in  what  cases,  9  118. 
Court  first  obtaining,  in  guardianship  proceedings,  excludes  jurisdiction  of  othar 

courts,  9  1796. 
Court  of  impeachment,  of,  9  87. 
Demurrer  for  want  of,  9  430. 

Forcible  entry  and  detainer,  jurisdiction  In,  9  1168. 
Judgment,  impeaching,  for  want  of,  99  1915,  1916. 
Judgment  when  amount  in  excess  of,  remitting  excess,  9  894. 
Justice  of  peace,  of.     See  Justice's  Court,  II. 
Means  to  carry  into  effect,  9  187. 
Objection  of  want  of,  cannot  be  waived,  9  484. 

Orders  and  decrees  of  probate  court  need  not  recite  Jurisdictional  facta,  9  1704. 
Pleading  judgment,  jurisdictional  facts,  9  456. 
Presumption  in  favor  of,  9  1963. 
Presumption  that  court  or  judge  acts  within,  9  1968« 
Sufficiency  of,  to  sustain  judgment,  9  1917. 
Superior  court.     See  Superior  Court. 
Supreme  court.     See  Supreme  Court. 
Transferred  cause,  9  899. 
TniiftM  under  will,  jurisdiction  ovar^  after  distribution,  9  1699.     See  Trust««|. 
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Waived,  not,  \>j  failure  to  object,  S  484. 

Want  of.  impeachment  of  Judgment  for.  8i  1915,  1916. 

Want  of  Jurisdictional  aTermenta  in  petition  for  letteri,  rffeet  of,  |  lt71« 

What  eonstitutea,  I  1917. 

JUBOB.     See  Jury. 

Admonition,  on  separation,  |  611. 

Affidarit  of,  of  misconduct  of  jury,  i  657. 

Attendance  of,  compelling,  by  attachment,  |  288. 

Attendance  of.  how  enforced,  §  288. 

Ballot-box,  8S  215.219. 

Challenge,  either  party  may.  |  601. 

Challenge  for  cause,  ground!  for,  I  603. 

Challenge,  how  tried,  8  608. 

Challenge  in  Justices'  courts,  8  885. 

Challenge  is  to  individual  Jurors,  8  601. 

Challenge,  partiea  to  Join  in,  when,  8  601. 

Challenge,  peremptory,  how  taken,  8  601. 

Challenge,  peremptory,  number  of.  8  601. 

Challenge,  peremptory  or  for  cause,  is,  8  601. 

Challenge,  who  may  be  examined  as  witness  on,  i  618. 

Clerk's  certificate   and  list  of,  to  be  delivered  to  sheriff.  8  219« 

Clerk's  certificate  of  drawing,  8  219. 

Clerk  to  call  list  of  Jurors  summoned,  8  246. 

Clerk,  when  shall  draw,  8  216. 

Competent,  who  are.  8  198. 

Competent,  who  are  not,  8  199. 

Contempt  by,  8  1209. 

Contempt,  conversing  about  case,  8  1209. 

Contempt,  receiving  communication  and  not  divulging  it,  8  1209. 

Credibility  of  witneasea,  are  exclusive  Judges  of.  8  1847. 

Debtor  and  creditor,  relationship  of.  disqualifies,  8  602. 

Deliberation,  may  decide  in  court  or  retire.  8  618. 

Deliberation  of,  how  conducted,  8  618. 

Deliberation  of.  what  papera.  etc..  may  and  may  nor  take  with,  8  612. 

Deliberation,  three  fourths  can  find  verdict,  8  618. 

Deposit  of  names  in  grand  and  trial  jury  box,  8  209. 

Disobedience  by,  punishment  of,  8  238. 

Drawing,  and  summoning  forthwith,  how  and  when  done,  8  226. 

Drawing,  by  clerk,  how  conducted,  88  219,  600. 

Drawing,  by  clerk,  preservation  of  ballots  drawn,  8  219* 

Drawing,  by  clerk,  rejection  of  names,  8  219. 

Drawing,  clerk'a  certificate  of.  8  219. 

Drawing,  clerk  to  draw  in  presence  of  court,  8  21S» 

Drawing,  clerk  to  draw  names  from  box,  8  600. 

Drawing,  clerk  to  preserve  ballots,  8  220. 

Drawing,  clerk,  when  to  draw,  8  215. 

Drawing,  for  courts  of  record,  88  214—220. 

Drawing,  jury,  when  to  be  drawn,  8  214. 

Drawing,  names,  copying  and  certifying.  8  219. 

Drawing,  names  of  jurors  not  drawn  to  be  replaced  In  box,  8  220, 

Drawing,  names  to  be  drawn  from  jury-box,  8  211. 

Drawing,  order  for,  wliat  to  specify,  6  214. 
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Drawing,  order  for,  when  made,  §  214. 

Drawing,  proceedings  when  jaror  dead,  insane,  incompetent,  etc.,  8  319. 

Drawing,  superior  judge  may  direct  jury  to  be  drawn,  9  241. 

Elisor,  oompensation  for  summoning  jurors,  8  228. 

Elisor,  summoning  of  jurors  by,  Bfi  226,  227. 

Excuse  from  service,  grounds  for,  8  201. 

Excuses,  hearing  of,  8  246. 

Exempt  from  jury  duty,  who  are,  8  200. 

Exemption  to  serve  as,  affidavit  of,  8  202. 

Exemption  to  serve  as,  how  claimed,  8  202. 

Fine  for  non-attendance,  8  288. 

Illness  of  juror,  proceedings  on,  8  615. 

Impaneling  jury.     See  Jury. 

Inquest,  how  summoned,  8  285.     See  Inquest. 

Insufficient  number  of  jurors,  proceedings  in  ease  of,  88  226,  227« 

Justice's  or  police  court,  for,  how  summoned,  88  230,  231. 

Justice's  or  police  court,  summoning,  return  of  officer,  8  282. 

List  of,  by  whom  and  when  made,  8  204. 

List  of,  clerk  to  dispose  of,  how,  8  209. 

List  of,  clerk's  duty  as  to,  8  200. 

List  of,  how  made  and  kept,  88  205,  200. 

List  of,  number  of  names,  8  206. 

List  of,  to  be  placed  with  county  clerk,  8  208. 

Misconduct  of.     See  Jury. 

Names  of  jurors  not  drawn  to  be  placed  on  list  for  succeeding  year,  8  211. 

Names  of  persons  not  serving  to  be  replaced,  8  220. 

Names  to  be  written  on  slips  and  kept  in  sealed  box,  8  246. 

Oath  of,  8  004. 

Omissions  of  certain  names  from  lists,  8  219. 

Order  for,  clerk,  when  to  draw,  8  215. 

Order  of  judge  for  drawing  jury,  y  214. 

Polling,  8  618. 

Polling,  disagreement  on,  proceedings,  8  618. 

Presumption  that  all  matters  within  issues  passed  upon,  8  196S. 

Qualifications  and  exemptions  of,  88  198-202. 

Question  of  fact  to  be  tned  by,  8  2101. 

Referee,  disqualified  as,  8  6^1  • 

Regular  jurors  to  serve  one  year,  8  210. 

Regular  jurors,  who  are,  8  210. 

Selecting  and  returning  for  courts  of  record,  88  204-211* 

Selection  of,  8  204. 

Selection  of,  how  made,  8  205. 

Selection  of,  in  proportion  to  population,  8  206. 

Selection  of,  lists  to  contain  how  many  names,  8  206. 

Selection  of,  who  may  be  selected,  8  205. 

Selection  of,  who  to  make,  8  204. 

Separation,  88  611,  618. 

Service  as  a  juror  previously  as  a  disqualification,  8  601. 

Sheriff,  list  to  be  given  to,  for  service,  8  219. 

Sheriff  to  summon  how,  8  225. 

Sheriff  to  summon,  return  of  list,  8  225. 

Sick,  proceedings  in  case  of,  8  615. 

Summoning,  for  courts  not  of  reoorrL  88  280-283. 
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Summoning,  for  eoarti  not  of  record,  ofReer^s  return,  |  S8S* 

Bommoning,  for  eonrte  of  record,  SS  225-228. 

Summoning,  for  Justicei*  or  police  courts,  |  280. 

Summoning  Juries  of  inquest,  |  285. 

Summoning,  to  complete  panel,  9  227. 

Superior  Judge  may  direct  jury  to  be  drawn,  |  2il« 

To  serre  one  year,  |  210. 

Verdict  of.     See  Verdict. 

When  may  be  drawn  and  summoned  forthwith,  |  226* 

Witness,  proceedings  where  called  as,  I  1888, 

Who  competent  to  act  as,  f  198. 

Who  exempt  from  Jur^  duty,  |  200. 

Who  may  be  excused  from  Jury  duty,  |  201, 

Who  not  competent  to  act  as,  1 199. 

TUBT.     See  Jurors. 

Account  of  executor,  contest  of.  Jury  trial  on,  1 1636. 

Adjournment  of  court  while  jury  out,  8  017. 

Admonition,  on  separation,  |  611. 

Changing  place  of  trial,  for  impartial,  8  897. 

Courts  open  any  day  to  discharge,  8  184. 

Court  open  for  erery  purpose  connected  with  cause  submitted  to,  I  617. 

Credibility  of  witness,  are  exclusive  judges  of,  8  1847. 

Defined,  8  190. 

Deliberation,  duty  of  officer  in  charge,  8  018« 

Deliberation  of,  how  conducted,  8  818. 

Deliberation  of,  what  papers,  etc.,  may  and  may  not  take  with  them,  8  612. 

Deliberation,  three  fourths  can  find  a  Terdict,  8  618. 

Discharge  before  verdict,  retrial  of  cause,  8  616. 

Docket  of  justice  of  peace  must  contain  demand  for,  8  911, 

Drawing.     See  Jurors. 

Evidence,  jury  are  Judges  of  weight  and  sufficiency,  8  2061« 

Evidence  on  issue  of  fact,  to  be  addressed  to  jury,  8  2101« 

Evidence,  rules  governing  Jury  in  estimating^  8  2061. 

Exempt  from  jury  duty,  who  are,  8  200. 

Forcible  entry  and  detainer,  in,  8  1171, 

Formation  of,  8  600. 

Grand  jury,  defined,  8  192. 

Grand  jury,  88  241-248.     See  Grand  Jury. 

Holiday,  may  be  discharged  on,  8  134. 

Impaneling  grand  juries,  89  241,  242. 

Impaneling,  in  courts  not  of  record,  89  250,  251. 

Impaneling,  in  criminal  case,  must  be  as  prescribed  by  Pensi  Code,  88  247,  261« 

Impaneling,  injustices'  and  police  courts,  manner  of,  99  250,  251. 

Impaneling  in  will  contest,  9  1813. 

Impaneling  trial  jurors  in  courts  of  record,  99  246,  247. 

Impaneling  trial  jury,  manner  of,  98  246,  247. 

Inquest,  how  summoned,  8  285. 

Inquest,  impaneling  jury  of,  8  254. 

Inquest,  jury  of,  defined,  8  195. 

Inquest.     See  Inquest. 

Insane  person,  jury  in  proceeding  for  restoration  to  capacity,  8  1760. 

Instructing,  8  2061.     See  Instruction. 
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Issue*  of  fact  to  be  tried  bx*  I  5^2. 

Judges  of  effect  of  evidence,  in  general,  |  2061« 

Justice's  court.  In.     See  Justice's  Court,  XTI. 

Kinds  of,  S  101. 

Mandamus,  in,  |  1090. 

May  decide* in  court  or  retire  and  deliberate,  |  618. 

Misconduct  of,  affidaTit  of  jury,  %  657. 

Misconduct  of,  new  trial,  §  657. 

Must  find  amount  of  recovery  when,  IS  626,  627. 

Kumber  of  grand  Jury,  |  192. 

Number  of  trial  jury,  I  194. 

Ordinance,  action  for  Tiolation  of,  fury  trial,  {9  932,  1744. 

Panel,  counties  having  several  judges,  common  panel  drawn  when,  |  248. 

Panel,  counties  having  sereral  Judgea,  panel  In  attendance  may  serve  before  any 

judge,  (  248. 
Panel,  counties  having  several  judges,  separate  panels  for  each  judge,  when  drawn, 

1248. 
Panel,  eountles  having  several  judges,  separate  panel,  not  to  serve  another  Judge, 

1248. 
Panel,  summoning  jurors  to  complete,  {  227. 
Police  court,  when  defendant  entitled  to,  in  civil  action,  B  932. 
Polling,  §  618. 

Polling,  proceedings  where  jury  disagree,  {618. 
Polling,  verdict  complete  if  no  disagreement,  S  818. 
Postponement  of  trial  in  justice's  court  when  jury  demanded,  f  874. 
Powers  of,  generally,  t  190. 

Presumption  that  all  matters  within  issues  were  passed  upon  by.  |  1963. 
Probate  court.  In,  issues,  settling,  framing,  and  submitting,  |  1768. 
Questions  of  fact,  when  to  be  decided  by,  §  2101. 
Quieting  title,  jury  trial  in  action  for,  f  738. 
Recovery,  must  find  amonnt  of,  when,  SI  626,  627. 
Separation,  IS  611,  618. 
Sick  juror,  proceedings  in  ease  of,  (  615. 
Trial  by.  of  issues  in  probate  court,  |  1717. 
Trial  by,  of  apecial  issue  not  made  by  pleadings.  8  809. 
Trial  by,  on  petition  for  revocation  of  probate,  I  1880. 
Trial  by,  when,  and  how  waived,  |  681. 
Trial  Jury,  defined,  |  198. 
Trial.     See  Trial. 
Verdict,  how  declared,  |  618. 

Verdict,  informal  or  inaufRcient,  proceedings  on,  |  619. 
Verdict,  prevented,  retrial  of  cauae,  {616. 
Verdict,  sealed,  |  617. 

Verdict,  sealed,  rendered  during  adjournment,  8  817« 
Verdict,  three  fourths  can  find,  89  618,  618, 
Verdict  of,  88  624>628.     See  also  Verdict. 
View  by,  of  premises,  8  810. 
Waived,  how,  8  881. 
Waiver  of,  9  692. 

Will  eonteat.  Jury  trial  In,  9  1812.     Bee  Wills,  VIII,  IX. 
Witness,  credibility  of,  jury  are  exclusive  judges  of,  8  184T.     See  Jurori, 

JUET  OF  INQXnBST.     8m  Inquest. 
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JU8TI0B  OF  PEACE.     See  Juttiee't  Court, 
I.  GeiMraUy. 

ZZ.  In  dtlei  and  countiei. 
nz.  In  towmhlpi. 

L  Genenlly. 

Acknowledgment,  aAdaTit,  deposition,  maj  take,  1 179. 

AffldaTlt  in  atate,  may  take,  9  2012. 

Afflnnations,  may  administer,  9  2008. 

Attachment,  issnanee  of.     See  Justice*!  Oovrt,  Yin. 

Blanks  must  be  filled  in  all  papers  issned  by,  except  snbposnas,  t  020. 

Boandaries,  change  of,  power  over  proceedings  began  before  predecessor,  |  916b 

Certiorari,  writ  of,  cannot  issue,  S  1068. 

Change  of  Tenne  for  bias,  etc.,  procedure,  1 170. 

Citizen,  Justice  must  be,  |  159. 

Clerk,  91  66  et  seq.     See  Justice's  Clerk. 

Constable  may  not  act  as  attorney,  9  842. 

County,  new,  creation  of,  power  of  justice  over  proceedings  begnn  before  pre- 
decessor, 9  016. 

Death,  papers,  records,  and  dockets  to  be  deposited  where,  9  915. 

Depositions  issuing  from  justice's  court,  how  taken,  9  2024. 

Deposition,  may  take,  9  170. 

Disability  or  absence  of,  attendance  of  another  justice,  adjournment,  resuralng 
jurisdiction,  9  022. 

Disability  or  absence  of,  attendance  of  another  justice,  entry  of  proceedings,  §  9SS. 

Disability  or  absence  of,  attendance  of  another  justice  in  his  behalf,  9  022. 

Disability  or  absence  of,  attendance  of  another  justice,  powers  of,  9  023. 

Disqualification  of,  what  matters  amount  to,  9  170« 

Disqualification  to  practice  law,  9  171. 

Disqualification,  waiver  of,  9  170. 

Disqualified,  transfer  of  cause  to  another,  9  898. 

Docket.     See  Justice's  Court,  X. 

Expiration  of  office,  must  deliver  papers  and  dockets  to  luecessor,  9  914. 

Mandamus,  cannot  issue,  9  1085. 

Mayor  not  to  act  as,  in  cities  over  ten  thousand.     See  Appendix,  tit.  "Courts.** 

Moneys  collected,  must  receive  end  pay  same  to  parties,  9  921. 

Not  to  have  law  partner,  9  172. 

Not  to  practice  before  justice's  court,  9  171. 

Oaths,  may  administer,  9  2098. 

Police  judge,  act  conferring  power  to  act  as,  9  115t  not«. 

Process.     See  Justice's  Court,  IX. 

Prohibition,  cannot  issue,  9  1108. 

Qualification  of,  9  159. 

Residence  of,  9  159. 

Sister  state,  judgment  of,  how  proved,  99  1921,  1922. 

Sister  stata,  transcript  of  judgment  as  evidence,  99  1921,  1922. 

SubpoBuas.     See  Justice's  Court,  IX. 

Successor  has  authority  of  predecessor,  9  910. 

Successor,  power  and  authority  over  existing  proceedings,  9  918* 

Successor,  when  superior  court  shall  designate,  9  918. 

Successors  of  others,  what  justices  are,  9S  98,  107,  910,  91  f. 

Term  of  office,  9  HO. 

Transfer  of  action  to  another  court,  manner  of,  99  398,  899. 

Transfer  of  books,  papers,  etc.,  to.     See  Appendix,  tit.  "Courta." 

Vacancy,  papera  and  dockets  to  be  deposited  where,  9  915. 
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n.  In  cities  and  conntlei. 
Absence  or  disability,  reassi^ment  and  transfer  ol  action,  |  90. 
Any  justice  may  bold  eonrt,  §  85. 
Attorney,  right  to  appear  as,  before,  S  96. 
Attorney,  when  not  to  act  as,  i  96. 
Clerk  of,  not  to  act  as  attorney,  I  96. 
Clerk  of.     See  Justice's  Clerk. 
Disqualification  to  act  as  attorney,  §  96. 
Election  of,  8  85. 
Fees,  payment  into  treasury,  |  91. 
Minutes  of  proceedings,  to  keep,  8  93. 
Minutes,  to  be  certified,  returned,  and  filed,  8  08. 
Number  of,  8  85* 
Number  of  sessions,  8  85. 
Oiilce-rooms,  how  prorided,  8  88. 
Offices  and  oflice  hours,  8  88. 
Offices,  expense  of,  how  met,  8  88. 

Pleadings  and  papers  to  be  certified,  returned,  and  filed,  8  08. 
Preiiding,  appointment  and  removal,  8  85. 
presiding,  assignment  of  causes  by,  88  89,  90. 
Presiding,  disability  or  absence  of,  substitute,  8  86. 
Presiding  justice,  salary  of,  8  97. 
Rooms,  attendants  and  supplies  to  be  furnished,  8  88. 
Salary  of,  8  97. 

Salaries  of,  in  certain  cities,  88  97,  108. 
SheriflT  and  deputiea,  ex  officio  officers,  8  87. 
Sheriif  may  be  directed  to  furnish  rooms,  ete.,  8  88. 
Succession  of  justices,  transfer  of  records,  etc.,  8  98. 
Successors  of  others,  what  justices  are,  88  98,  917. 
Successors,  powers  and  jurisdiction  of,  88  98,  916. 
SuperTisors  to  furnish  suitable  rooms,  8  88. 

m.  Intownshlpi. 

At  least  one  In  each  township,  8  108. 

Attorney,  must  be  where,  8  108. 

Cannot  practice  law  before  another  justice,  8  108. 

Change  in  boundaries  of  township  or  county,  succession  of  justices,  1 107* 

Disqualification  to  practice  law,  8  103. 

Election  of.  8  108. 

Eligibility.  88  108.  169. 

Fees,  collection,  report,  and  payment  into  treasury,  8  lOD 

Holding  court  for  another  justice,  effect  of  proceedings,  8  105. 

Holding  court  for  another,  entries  in  docket,  8  105. 

Holding  court  for  another,  power  of,  8  105. 

Jurisdiction  of,  88  103,  106. 

Not  to  hsTO  law  partner,  8  108. 

Number  of  courts,  8  103. 

Number  of  justices,  8  103. 

Office,  to  be  provided  with,  8  108. 

Powers  and  duties  generally,  8  108* 

Qualifications  of,  8  108. 

Salary,  how  paid,  8  108. 

Salary  of,  8  108. 
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Salary  to  be  sole  compensation,  §  108. 
Bnccession  of  jastices,  on  change  of  bonndaries,  |  107. 
Successor,  on  change  of  boundaries,  8  107. 
Successors  of  others,  what  justices  are,  §(  107,  916,  017« 
Vacancies,  how  filled,  (111* 
What  justice  may  hold  court  for  another,  S  105. 
Where  held,  |  104. 

JUSTICE'S  CLERK. 

Appointment,  {  86. 

Attorney,  disqualification  to  tot  as,  9  06. 

Bond,  additional,  {  86. 

Bond  and  oath,  |  86. 

Cities  and  counties  of  over  two  hundred  thousand,  clerh  and  assistants  In.  Set 
Appendix,  tit.  "Justice's  Clerk." 

Cities  of  third  class,  appointment  and  term  of  office,  5  103%. 

Cities  of  third  class,  bond  of,  9  103  %. 

Cities  of  third  class,  duties  and  powers  of,  9  103  %. 

Cities  of  third  class,  justices  in,  to  have  clerk,  9  103  H* 

Cities  of  third  class,  salary.  9  108  V&. 

Deputies,  appointment  of,  9  86. 

Deputies,  authority  of,  to  take  aflidaTits  and  oaths,  9  86. 

Deputies,  liability  for,  9  86. 

Disqualification  to  act  as  attorney,  9  06. 

Docket,  duty  to  keep,  9  03. 

Fees  paid  in  actions,  duty  as  to,  9  01. 

May  administer  oaths  and  take  affidarit,  9  86. 

Minutes  of  proceedings,  filing,  9  08. 

Oath  and  bond,  9  86. 

Office  hours,  9  88. 

Record  of  proceedings  of  court,  shall  keep,  9  80. 

Salaries  of  deputies  in  cities  and  counties  of  more  than  two  hundred  thousand. 
See  Appendix,  tit.  "Justice's  Clerk." 

Salary,  9  07. 

Salary  of  deputy  clerk,  9  07. 

Salary  of,  in  cities  and  counties  of  more  than  two  hundred  thousand.  See  Appen- 
dix, tit.  "Justice's  Clerk." 

Subpcenas,  issue  by  clerk,  9  87. 

Term  of  office,  9  86. 

• 

JUSTICE'S  COURT.     See  Justice's  Clerk;  Justice  of  Peace. 

I.  Nature  of;  holding  of,  and  sessions;  code  proTisiona  appUMlila;  niimber  «L 
n.  Jurisdiction. 
m.  Attorneys  in,  who  may  act  as. 
IV.  Actions,  how  commenced;  assignment  of  causes  In. 

V.  Pleadings. 
VI.  Counterclaim. 
VII.  Summons. 
VHI.  Attachments;  arrest. 
IX.  Process;  subpoenas. 

X,  Dockets;  records;  minutei, 
ZI.  Compromise;  dismissal, 
Zn.  Place  of  trlaL 
XIU.  Oontinnanct. 
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XIV.  Trial;  practice;  rules;  Istnes. 

ZV.  Appearance;  appearance  by  guardian. 
XVI.  Jury. 
XVII.  Contempt. 
XVIII.  Particular  actioni  la. 
XIX  Verdict. 

XX.  Judgment!. 
XXI.  Executlona  and  inpplementary  proceedings. 
1.  Executions. 

2.  Supplementary  proceedings. 

TTTT.  Costs;  fees;  undertakings. 
XXIII.  Appeals. 

Berkeley,  act  creating,  In.     See  Appendix,  tit.  "Justice  of  Peace." 

Z.  Nature  of;  holding  of,  and  sessions;  code  proyislons  applicable;  number  of. 

Always  open,  91  89.  104. 

Are  courts  of  peculiar  and  limited  jurisdiction.  (  925. 

Code  proTisions  applicable  to,  95  869,  870,  925. 

Number  of,  in  townships,  9  108. 

Place  of  holding,  9  104. 

Record,  justices'  courts  are  not  courts  of,  9  84. 

Sessions,  number  of,  9  85. 

Sessions,  where  held,  9  104. 

n.  Jurisdiction. 

Action  for  collection  of  licenses,  9  103. 
Action  in  wrong  jurisdiction,  objection  to,  appeal,  9  890. 
Action  in  wrong  jurisdiction,  objection  to,  waiver,  9  890. 
Certifying  cases  to  superior  court,  9  02. 
Certiorari,  writ  of,  cannot  issue,  9  1068. 
Civil,  99  112,  888. 
Civil,  includes  what  causes,  9  112. 
Concurrent  with  superior  court,  99  118,  1163. 
Concurrent  with  superior  court  in  cases  of  forcible  entry,  9  1168. 
Criminal  jurisdiction,  9  115. 

Does  not  extend  to  ships,  seamen's  wages,  etc.,  9  114. 
Evidence  not  admissible  upon  what  questions,  9  838. 
Excess,  remission  of,  9  894. 

Forcible  entry  and  detainer,  concurrent  jurisdiction  with  superior  court,  9  1168. 
Forcible  entry  and  detainer,  jurisdiction  in,  9  838. 
In  general,  99  89,  108. 
In  townships,  9  108. 
Mandamus,  cannot  issue,  9  1085. 

Not  to  trench  upon  jurisdiction  of  courts  of  record,  9  114. 
Ordinance,  jurisdiction  for  violation  of,  9  108. 
Prohibition,  cannot  issue  writ  of,  9  1103. 
Restricted,  9  114. 

Ships,  proceedings  against,  does  not  extend  to,  9  114. 
Territorial  extent,  99  04,  106. 
Townships,  jurisdiction  snd  powers  of,  9  108. 
Transfer  to  superior  court,  jurisdiction  of  superior  court,  9  888. 
Violation  of  ordinance,  9  103. 

When  amount  found  due  exceeds,  excess  remitted,  9  894. 
Wrong,  objection  to  action  in,  9  890. 
Code  Civ.  Proe. — 66 
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m.  Attornejf  In,  who  maj  act  if. 

Attomej  may  praetic*  without  license  in,  9  281. 

License  not  necessary  to  practice,  |  281. 

Power  of  attorney  to  act  as  counsal  in  justice's  court,  I  Ott* 

Who  may  act  as,  S  842. 

Who  may  not  act  as,  {96. 

ZV.  Actions,  how  eommencod;  Mslcnment  of  canioi  ta. 

Action  commenced  by  filing  complaint,  8  839. 
Assignment  of  causes  by  presiding  justice,  1 9  89,  90. 
Reassignment  and  transfer  of  actions,  9  90. 

Y.  PlMdlnfg. 
Actions,  how  ontitled,  |  80. 
Actions  in,  form,  9  89. 

Amended  pleading,  adverse  party  may  answer  or  demur,  9  860. 
Amended  pleading,  answer  or  demurrer  to,  time  to  file,  9  860. 
Amended  pleading,  failure  to  answer,  proceedings  on,  9  872. 
Amendment  of  pleadings,  adjournment  on,  9  859. 
Amendvient  of  pleadings,  costs  as  a  condition,  9  859. 
Amendment  of  pleadings,  demurrer,  9  858. 
Amendment  of  pleadings,  in  general,  9  859. 
Amendment  of  pleadings  on  demurrer,  time  for,  9  858* 
Amendment  of  pleadings,  right  of,  9  859. 
Answer  in,  9  852. 

Answer  in,  plaintiff  may  demur  to,  whan,  9  857. 
Answer  may  contain  what,  9  855. 
Answer,  time  for  appearance  of  defendant,  9  846. 
Answer,  time  to,  9  845. 
Answer,  when  demurrer  OTerruled,  9  858. 
Answer,  in  general.     See  Answer. 
Complaint,  action  commenced  by  filing,  9  889. 
Complaint,  date  of  filing,  indorsement  of,  9  840. 
Complaint,  defined,  9  853. 
Complaint,  filing,  commence!  action,  9  889. 
Complaint  in,  9  852. 

Complaint  may  be  copy  of  instrument,  9  858. 
Complaint,  in  general.     Sea  Complaint. 
Compromise,  costs,  9  895. 

Copy  of  account,  bill,  note,  bond,  or  other  instrument  aa  complaint,  |  858. 
Demurrer,  9  852. 

Demurrer,  amending  pleadings,  9  858. 
Demurrer,  judgment  by  default  after,  9  872. 
Demurrer,  proceedings  where  sustained  or  overruled,  9  858. 
Demurrer  susUined,  dismissal  on  failure  to  amend,  9  890. 
Demurrer  to  answer,  9  852. 
Demurrer  to  answer,  grounds  for,  9  857. 
Demurrer  to  answer,  proceedings  on,  9  858. 

Demurrer  to  answer,  sustaining,  proceedings  on  failure  to  amend  answer.  9  873. 
Demurrer  to  answer,  time  for,  9  857. 
Demurrer  to  complaint,  9  852. 

Demurrer  to  complaint.  oTerruling.  proceedings  on  failure  to  answer,  |  872* 
Demurrer  to  complaint,  proceedings  on,  9  858. 
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Demurrer  to  complaint,  time  for,  S  854. 
Demurrer,  in  general.     See  Demurrer. 

Dismissal  on  failure  to  amend  where  demurrer  sustained,  |  890. 
Exhibiting  original  and  furnishing  copy  of  instrument  to  sdverse  party,  |  880. 
Instrument  attached  to  complaint  or  filed  with  clerk,  admitted,  UDless  denied  na- 

der  oath,  §  887. 
Pleading  written  instrument,  genuineness  admitted  when,  |  887. 
Pleadings,  amendment  in  general,  i  869. 
Pleadings,  amendment  on  denrurrer,  §  868. 
Pleadings,  entry  of  oral,  |  851. 
Pleadings  in,  are  what,  |  862. 
Pleadings,  filing  of,  {(  89,  851. 
Pleadings,  form  of,  S  851. 
Pleadings,  oral,  §  851. 
Pleadings,  Teriflcation,  |  861. 
Pleadings,  what  are  allowed,  9  852. 
Pleadings,  in  gonexal.     See  Pleading!. 

VL  Conntordalm. 
Answer  may  eon  tain,  I  855. 
Dismissal  in  ease  of,  f  890. 
Oounterclaim  upon  account  or  instrument  for  payment  of  money,  exhibiting  original 

and  furnishing  copy,  9  886. 
Omission  to  set  up,  fatal,  9  856. 

Vn.  Snmmoiii. 
Alias,  form  of,  9  846. 
Alias,  number  of,  9  847. 
Alias,  time  for  appearance,  9  846. 
Alias,  time  to  issue,  9  847. 
Alias,  when  msy  issue,  9  846. 
Blanks  to  be  issued  without,  9  920. 
County,  cannot  ordinarily  be  served  outside  of,  9  848. 
County,  may  be  served  outside  of,  in  what  cases,  9  848. 
County,  service  outside  of,  certificate  to  summons,  9  849, 
County,  service  outside  of,  manner  of,  99  848,  849. 
County,  service  outside  of,  publication  of,  9  849. 
County,  service  outside  of,  return  of,  9  849. 
Directed  to  defendant,  9  844. 
How  served,  9  849. 

Indorsement  of  attorney's  name,  9  844. 
In  general.     See  Summons. 
May  be  waived  how,  9  841. 
Must  contain  what,  9  844. 
Must  issue  within  year,  9  840. 
Parties,  summons  must  name,  9  844. 
Process.     See  also,  post,  IX. 
Return  of,  99  87,  849. 

Service  outside  of  county,  manner  of,  99  848,  84f» 
Territorial  limitation  on  service  of,  9  848. 
Time  for  appearance,  specification  of,  9  845. 
To  be  issued  without  blanks,  9  920. 
To  be  served  out  of  county,  certificate  to,  9  849* 
Waiver  by  appearing  and  pleading,  9  841. 
Waiver  of,  by  writing,  9  "41. 
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What  to  eonUin,  |  844. 
Who  m«7  Mrre,  |  849. 

VLLL  Attachmenti;  arr«ft. 

Arreit  and  imprisonment,  when  defendant  subject  to,  judgment  to  atata  faet,  |  898. 

Arrest,  entry  of  judgment  when  defendant  subject  to,  9  893. 

Arrest,  judgment  where  defendant  subject  to,  S  893* 

Arrest  of  defendant,  afRdaTit  for,  9  862. 

Arrest  of  defendant,  certificate  of,  9  864. 

Arrest  of  defendant,  discharge  on  giving  bond,  9  876. 

Arrest  of  defendant,  females  cannot  be  arrested,  9  861« 

Arrest  of  defendant  for  embezzlement,  9  861. 

Arrest  of  defendant  for  fraud,  9  861. 

Arrest  of  defendant,  grounds  for,  9  861. 

Arrest  of  defendant  in  action  for  fine  or  penalty,  9  86i« 

Arrest  of  defendant,  officer  must  notify  plaintiff,  9  864. 

Arrest  of  defendant,  undertaking  for,  9  862. 

Arrest  of  defendant,  when  may  be  ordered,  9  861. 

Arrest  where  defendant  about  to  depart  from  atata,  9  861. 

Arrested  defendant,  custody  of,  9  865. 

Arrested  defendant,  discharge  of,  on  continuance  at  plaintiff's  request,  9  878. 

Arrested  defendant  must  be  taken  before  justice  at  once,  9  863. 

Arrested  defendant,  postponement  at  request  of,  undertaking,  {  8' 6. 

Arrested  defendant,  proceedings  If  justice  absent,  disqualified,  etc.,  9  863.    . 

Attachment,  affidavit  for,  9  866. 

Attachment,  affidavit,  what,  to  state,  9  866. 

Attachment,  direction  of  writ  to  sheriff,  9  868. 

Attachment,  aections  of  code  applicable  to,  9  869. 

Attachment,  issuance  of,  time  of,  9  866. 

Attachment,  substance  of  writ,  9  868. 

Attachment  to  be  issued  on  affidavit,  9  866. 

Attachment  to  be  served  out  of  the  county,  certificate  to,  9  868. 

Attachment,  undertaking  on,  9  867. 

Attachments,  form  of,  and  contents,  9  868. 

Attachments,  several  writs  may  issue  at  same  time,  9  868. 

Attachments,  to  whom  directed,  9  868. 

Attachments,  what  to  require,  9  868. 

IX.  Procesa;  inbposna. 

All  papers,  except  subpoenas,  to  be  issued  without  blanka,  9  880. 

Process,  by  whom  issued,  9  91. 

Process  may  issue  to  any  part  of  county,  9  919. 

Process,  on  whose  order  to  issue,  9  81- 

Process,  over  what  territory  reaches,  99  93,  108. 

Process,  returnable  to  whom,  9  89. 

Process,  service  of,  by  sheriff  and  deputy,  9  87. 

Process  upon  docket  of  predecessor,  9  816. 

Subpoena,  clerk  may  issue,  9  87. 

Subpoena,  issuance  and  service  of,  9  87. 

Subpoena  may  issue  to  any  part  of  county,  9  819. 

Subpoena  to  bcissued  without  blanks.  9  820. 

Successor  has  power  of  predecessor  to  iaaua,  §  818. 

Summona.     Bee  ante,  YII« 
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X.  Dockets;  rooordi;  mlnatot. 
Dockat,  ft  publie  reeord,  SS  93,  914. 
Docket,  clerk  to  keep,  and  what  to  contain,  |  98. 
Docket,  date  of  trial  and  hearing  to  be  entered  on,  i  860. 
Docket,  deposited  where,  on  vacancy,  and  before  sacceetor  appointed,  |  015. 
Docket,  entries  in,  force  and  eifeci  of,  fi  08.  kk       '^  »        . 

Docket,  entriea  in,  time  of  making,  {  912. 
Docket,  entries  prima  facie  evidence,  SS  860,  913. 
Docket,  entries  to  be  under  title  of  action,  S  912. 
Docket,  entries  where  one  justice  sits  for  another,  S  922. 
Docket,  entry  of  date  of  mailing  notice  of  hearing  on,  S  860. 
Docket,  every  Justice  must  keep,  S  911. 
Docket,  how  kept,  S  98. 
Docket,  index  to  docket  must  be  kept,  |  018. 
Docket,  index  to,  how  kept,  8  913. 

Docket  must  be  delivered  to  successor  or  county  clerk,  8  014. 
Docket  of  predecessor,  process  or  execution  on.  8  916 
Docket,  to  contain  what.  8S  Oil,  918. 
Filing  papers  and  pleadings,  8  89. 

Minutes  of  proceedings,  justice  shall  take  and  certify  to  clerk,  8  98. 
Papers  to  be  kept  as  public  records,  8  914. 
Record  of  proceedings  kept  in  clerk's  office,  8  89. 
Records  and  official  papers  to  be  delivered  to  successor,  8  Old. 
Transcript  of  entries  in  docket  prima  facie  evidence,  8  012. 

ZI.  Compromise;  dlssilssaL 
Compromise,  costs  in  case  of  offer  of,  8  895. 
Compromise,  effect  of  accepting  offer  to,  8  895. 
Compromise,  effect  of  refusing  offer  to,  8  895. 
Compromise,  evidence  not  admissible,  8  895. 
Dismissal,  sctions  may  be  dismissed  when,  8  890. 
Dismissal,  failure  to  amend,  where  demurrer  sustained,  8  800. 
Dismissal  for  failure  to  make  appearance,  8  890. 
Dismissal,  judgment  of,  where  action  in  wrong  jurisdiction,  8  890. 
Dismissal,  voluntary,  8  890. 
.Dismissal,  want  of  prosecution,  8  890. 

Dismissal,  where  counterclaim  or  affirmative  relief  sought,  8  800. 
Dismissal  where  provisional  remedy  allowed,  delivery  of  bond  to  defendant,  8  800, 
Dismissal  without  prejudice,  in  what  cases  may  be  entered,  8  800. 

ZZZ.  FUm  of  tzlal. 
Changing,  affidavits,  8  838. 
Changing,  because  of  interest,  8  00. 
Changing,  costs  on,  8  836. 
Changing,  effect  of  order  changing,   8  886. 
Changing,  for  disqualification,  8  838. 
Changing,  grounds  for,  8  883. 
Changing,  limitation  on  right  to  change,   8  884. 
Changing,  power  of  court  to  which  case  transferred,  \  886. 
Changing,  proceedings  after,    (  836. 
Changing,  to  what  court  cause  may  be  transferred,  8  835, 
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Cbanffinf,  trangmittinf  papen,   i  836. 
CUim  and  delirery,  when  to  bo  bronfht^  |  88S. 
Generally,  f  882. 
In  what  township  or  city,  f  882. 

Non-resident,  action  against,  to  be  commenced  where,  I  882. 
Replevin,  action  in,  to  be  commenced  where,  §  832. 
Township  or  city,  action  may  be  commenced  in  what,  |  88S» 
Transfer  of  proceedings,  |  00. 
Transfer  to  superior  court,  effect  of,  §  888. 
Transfer  to  superior  court,  in  what  cases  required,  |  888. 
Transfer  to  superior  court,  procoodingj  on,  |  888. 
Where  parties  voluntarily  appear  and  plead  without  summong,  |  883. 
V^here  soToral  jointly  or  jointly  and  soTerally  bound,  |  882. 

XXn.  Oomfcinuaiioii. 

Admission  of  OTidence,  effect  of,  |  876. 

AffldsTit  and  showing  necessary,  S  876. 

Deposition  of  witnesses,  on  postponement  of  trial,  |  876. 

Depositions  of  witnesses  present,  I  876. 

Grounds  of,  |  876. 

Length  of,  |  876. 

Length  of,  where  granted  on  court**  own  motion,  |  874. 

Not  granted  for  more  than  ton  days,  unless  upon  undertaking  to  pay  Judgmeat. 

J  877. 
Trial,  adjournment  not  to  bo  oror  twenty-four  hours,  |  878. 
Trial,  continuance  of,  without  adjournment,  i  878. 
Trial,  court  may  postpone  of  own  motion  when,  i  874. 
Trial,  postponement  by  consent  of  parties,  fi  875. 
Trial,  postponement  by  court  of  own  motion,  grounds  for,  |  874. 
Trial,  postponement  for  amendment  of  pleadings,  |  874. 
Trisl,  postponement  for  want  of  testimony,  afRdavit  as  to  evidence,  |  876. 
Trial,  postponement  for  want  of  testimony,  when  denied,  f  676. 
Trial,  postponement  on  court's  own  motion,  length  of,  f  874. 
Trisl,  postponement  upon  application  of  arrested  party,  undertaking,  (  876L 
Trial,  postponement  upon  application  of  party,  deposition  of  witness,  i  876. 
Trial,  postponement  upon  application  of  party,  for  want  of  testimony,  |  876. 
Trial,  postponement  upon  application  of  party,  grounds  for,  |  876. 
Trial,  postponement  upon  application  of  party,  how  obtained,  |  876. 
Trial,  postponement  upon  application  of  party,  length  of,  |  876. 
Trial,  postponement  upon  application  of  party  under  arrest,  |  876. 
Trial,  postponement  upon  application  of  plaintiff  discharges  defendant  andor  Atvott^ 

i  876. 
Trial,  postponement  when  jury  demanded,  i  874. 
Where  defendant  under  arrest,  876. 

ZEV.  Trial;  practiofl;  mloi;  ttnioi. 

Date  of  trial  and  hearing  to  bo  entered  in  docket,  |  850. 

ETidence  not  admissible  upon  what  questions,  S  888. 

Exhibiting  original  instrument  and  delirering  copy  of  tdTorto  party,  |  886L 

Hearing,  date  of,  to  be  entered  in  docket,  |  850. 

Hearing,  fixing  day  of,  |  850. 

Hearing,  notice  by  mail,  manner  of,  |  850. 
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Hearinsr,  notice  hj  mail,  when  permitted,  §  850. 
Hearing,  notice  of,  date  of  mailing  to  be  entered  in  docket^  |  850. 
Hearing,  notice  of,  form  of,  |  850. 
Hearing,  notice  of,  returning  and  filing,  |  850. 
Hearing,  notice  of,  seryice  of,  5  850. 
Hearing,  notice  of,  time  of,  8  850. 
Hearing,  notice  of,  to  be  given,  {  850. 
Issue  of  fact,  how  raised,  S  880. 
Issue  of  fact  tried  by  court  where  jury  waiyed,  8  882. 
Issue  of  fact  tried  by  Jury,  unless  waiyed,  8  882. 
Issue  of  lew,  how  raised,  8  879. 
Issue  of  law  triable  by  court,  8  881. 
Issues,  classified,  8  878. 
Issues,  defined,  8  878. 
Issues,  how  arise,  8  878. 
Notice  of  trial,  form  and  seryice,  8  850. 
Notice  of  trial,  return  and  entry  of,  8  850. 
Notice,  to  whom  giyen,  8  850. 

One  hour  in  which  to  appear  after  time  fixed  In  notice,  8  860. 
Practice  and  rules,  88  03,  95. 
Practice  and  rules,  limitation  on,  8  95. 
Rules,  when  to  go  into  effect,  8  95. 
Trial,  continuance  or  adjournment  of.     See  ante,  XIIL 
Trial,  continuance  of,  without  adjournment,  8  873. 
Trial  may  proceed  when  party  fails  to  appear,  8  884. 
Trial  must  commence  within  hour,  8  873. 
Trial,  notice  of,  form  and  seryice  thereof,  8  850. 
Trial,  time  when  must  be  commenced,  8  873. 

XV.  Appearance;  appearance  hj  gnardlaa. 
Appearance,  dismissal  for  failure  to  make,  8  890. 
Appearance,  failure  of,  trial  may  proceed  on,  8  884. 
Appearance,  hour  for,  8  850. 
Appearance,  fixing  time  for  trial,  8  850. 
Appearance  of  defendant,  time  for,  8  845. 
Appearance,  parties  entitled  to  one  hour  for,  8  850. 
Appearance,  voluntary,  place  of  trial,  8  832. 
Appearing  and  pleading,  waiver  of  summons  by,  8  841* 
Guardian  ad  litem,  how  appointed  for  defendant,  8  848. 
Guardian  ad  litem,  how  appointed  for  plaintiff,  8  848. 
Guardian  ad  litem,  time  of  appointment  of,  8  843. 
Guardian  may  appear  for  infant  or  lunatic,  8  848. 
Infant  may  appear  by  guardian,  8  843. 
Insane  person  may  appear  by  guardian,  8  843. 
Parlies  may  appear  in  person  or  by  attorney,  8  842. 
Time  for  appearance  where  aliaa  summons  issued,  8  846. 

ZVI.  Jury. 

Docket  must  contain  names  of  jnry  and  demand  for,  8  911* 

Impaneling  jury  in,  8  250. 

Impaneliug,  manner  of,   88  250,251. 

Issue  of  fact  to  be  tried  by  jury,  unless  waived,  8  882. 
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Jaron,  challenges  ar«  peremptorj  or  for  cause.  I  885. 

Jurors,  challenges  for  cause,  grounds  for.  |  885. 

Jurors,  challenges  for  cause  to  be  tried  bj  justice,  §  885* 

Jurors,  challenges,  three  peremptory  allowed,  |  885. 

Jurors,  how  summoned,  {{  230,  281. 

List  of  jurors  summoned  to  be  called,  {  250. 

Manner  of  impaneling,  9  251. 

Names  to  be  drawn  from  box,  §  250. 

Names  to  be  written  on  slips,  and  folded  and  placed  in  box,  S  350. 

Postponement  of  trial  where  jury  demanded,  f  874. 

Proceedinga  in  forming,  S  250. 

Summoning  jury  in  justice's  court,  ||  280-283. 

Summoning  of,  officer's  return,  S  282. 

Waived  by  consent,  |,888. 

Waived  by  failure  to  appear,  |  888. 

Waived  by  failure  to  demand,  I  883. 

Waived  how.  (  883.  

ZVn.  Contempt. 

Conviction  must  be  entered  in  docket,  8  010. 

Disobedience  to  order  or  process,  fi  906. 

Disorderly  conduct,  |  906. 

Fine  or  imprisonment  for,  {  909. 

In  presence  of  justice,  proceedings  for,  fi  907. 

In  presence  of  justice,  punished  summarily,  f  007. 

In  what  cases  justice  may  punish  for,  $  90G. 

Not  in  presence  of  justice,  proceedings  for,  f  008. 

Punishment  for,  8  900. 

Rescuing  person  or  property,  8  906. 

What  acts  are.  8  906. 

Witnesses,  disobedience  by,  8  906. 

XVUl.  Partlenlar  Mtioni  Hi. 

Aeeount,  action  on,  exhibition  and  inspection  of,  8  880. 

Account,  action  on,  furnishing  copy,  8  886. 

Bill  of  particulars,  8  454. 

Claim  and  delivery,  action,  where  to  be  brought,  8  882. 

Claim  and  delivery,  in,  code  sections  applicable,  8  870. 

Claim  and  delivery,  plaintiff  may  claim  delivery  of  property,  8  870. 

Claim  and  delivery,  procedure,  8  870. 

Genuineness  of  instrument  sued  on,  admitted  when,  8  887. 

Joint  obligation,  action  on,  service  outside  of  county,  8  848. 

Mandamus,  cannot  issue,  8  1085. 

Written  instruments,  action  on,  exhibition  and  inspection,  s  880. 

Written  instruments,  action  on,  furnishing  copy,  8  886. 

XIZ.  Verdldii 
Docket  muat  contain,  8  911. 
Judgment  on,  to  be  entered  at  once,  8  891. 

XX.  Jndgmenti. 

Abstract,  filing  in  county  of  defendant's  residence,  8  905. 
Abstract,  filing  in  auperior  court,  right  to  execution,  f  899^ 
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Abstract  may  be  filed  in  office  of  county  clerk  of  county  where  rendered,  I  898. 

Abstract  of  judgment,  filing  and  docketing  in  superior  court,  |  898. 

Abstract  of  judgment,  form  of,  |  897. 

Abstract  of  judgment,  justice  to  give  on  request,  §  897. 

Abstract  of  judgment  must  be  recorded  to  create  lien  on  lands,  i  900. 

Abstract,  time  of  receiving,  elerk  to  note  and  enter,  §  898. 

Arrest  and  imprisonment,  wben  defendant  subject  to,  judgment  to  state  fact,  |  893. 

Arrest,  judgment  where  defendant  subject  to,  §  898. 

By  default,  amount  of,  f  871. 

By  default,  proceedings  on,  S  871. 

By  default,  relief  for  mistake,  surprise,  neglect,  f  869. 

By  default,  relief  from,  affidavit,  |  859. 

By  default,  relief  from,  time  to  apply,  8  859. 

By  default,  when  defendant  fails  to  answer  amended  complaint,  I  878. 

By  default,  when  demurrer  to  answer  sustained,  S  872. 

By  default,  when  demurrer  to  complaint  overruled,  |  872. 

By  default,  when  rendered,  8  871. 

Confession  of  judgment,  costs,  |  1185. 

Confession  of  judgment  may  be  entered,  S9  112,  1185. 

Confession  of  judgment,  statement  of  defendant,  filing,  8  1185. 

Confession  of,  may  be  entered  in  any  court,  9  889. 

Dismissal,  judgment  of,  when  action  in  wrong  jurisdiction,  8  890. 

Dismissal  without  prejudice,  in  what  cases  may  be  entered,  8  890- 

Dismissal.     See  ante,-  XI. 

Docketing,  in  superior  court,  right  of,  8  898. 

Docketing,  in  superior  court,  right  to  execution,  8  899. 

Docket  must  contain,  8  911. 

Entry  of,  judgment  ineflfectual  for  any  purpose  until,  8  893. 

Entry  of,  judgment  to  be  entered  at  close  of  trial  by  court,  8  892. 

Entry  of,  manner  of,  8  898. 

Entry  of,  must  be  entered  within  ten  days  after  submission,  8  892, 

Entry,  verdict,  judgment  upon,  to  be  entered  at  once,  8  891. 

Excess,  remission  of,  and  entry  of  judgment  for  residue,  8  894. 

How  proved  in  another  state,  88  1921,  1022. 

Lien  of,  extends  how  long,  8  900. 

Lien  of  judgment  on  land,  extent  of,  8  900. 

Lien  on  lands,  not,  unless  abstract  of,  recorded,  8  900. 

Remitting  amount  in  excess  of  jurisdiction,  8  804. 

Sister  state,  judgment  of,  how  proved,  68  1921,  1922. 

Sister  state,  transcript  of  judgment  as  evidence,  88  1921,  1922. 

Verdict,  judgment  on,  to  be  entered  at  once,  8  891. 


Executions  and  supplementary  proceeding!. 

1.  Executloni. 

Alias,  8  908. 

Blanks,  to  be  issued  without,  8  920. 

Boundaries,  change  of,  justice  may  issue  execution  on  docket  of  predecessor,  8  916. 

Contents  of,  8  902. 

Date,  8  902. 

Directiona,  what  to  eontain,  8  902. 

Docket  must  contain  atatements  relating  to,  8  911. 

Docketing  judgment  in  superior  court,  execution  in  ease  of,  9  809. 
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Duty  of  officer  receiving,  |  904. 
Form  of,  fi  902. 
In  another  conntj,  |  905. 
Manner  of  executing,  |  004. 
May  iiBue  within  flye  years,  fi  901. 

New  county.  Justice  may  issue  execution  on  docket  of  predecessor,  i  Olib 
On  judgment  docketed  in  superior  court,  f  899. 
Power  of  officer  receiving,  (  904. 
Renewal,  manner  of,  f  908. 
Renewal  of,  authorized,  |  908. 
Renewal,  snecessive  renewals,  §  908. 
Stay  of,  not  to  exceed  ten  days,  S  901«, 
Stay  of,  power  to  grant,  |  90  la. 
Subscription,  |  902. 
Successor  in  office  may  Issue,  i  901. 
Time  within  which  may  issue,  I  901. 
To  be  issued  without  unfilled  blanks,  |  920. 
To  contain  statement  of  what,  |  902. 
To  whom  directed,  {  902. 
Upon  docket  of  preceding  Justice,  |  916. 
Who  may  issue,  §  901. 

2.  Supplementary  proceedlBfi. 

Supplementary  proceedings  authorized  in,  S  905. 
Supplementary  proceedings,  provisions  of  code  applicable,  i  90i. 

XZn.  Costs;  fees;  nndertaUngi. 

Oosts,  attorney's  fee  in  action  for  wages,  5  924. 

Costs,  deposit  or  security  may  be  required  for,  f  928. 

Costs,  in  case  compromise  offered  before  trial,  |  895. 

Costs  included  in  judgment,  §  896. 

Oosts,  justice  to  tax,  S  897. 

Oosts,  prevailing  party  entitled  to,  S  924. 

Costs,  prevailing  party  entitled  to  what,  8  024. 

Deposit  instead  of  undertaking,  |  9^6. 

Fee,  attorney's,  recovering  aa  costs  in  action  for  wages,  %  924. 

Fees,  collection  and  report  of,  (  108. 

Fees  for  issuance  and  service  of  process,  8  91. 

Fees,  inability  to  pay,  |  91. 

Fees,  judgment  not  to  be  rendered  until  paid,  8  9L. 

Fees,  payment  in  advance,  8  01. 

Fees,  payment  in  advance,  when  excused,  8  91. 

Security  for  costs,  justice  may  require,  8  028. 

Undertaking,  deposit  in  lieu  of,  8  926. 

Znil.  Appeali. 

Certificates,  transcripts  and  other  papers,  8  92. 

Docket  to  contain  what,  8  911. 

How  taken,  8  92. 

Judgments  of  superior  court  on,  what  appealable,  8  964. 

Notice,  filing  of,  8  92. 

Papers  to  be  filed,  8  92. 
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Statementi,  who  to  aettle.  6  92. 

Superior  eonrt,  from  matter  talcen  to,  time  for,  fi  939. 
Superior  court,  proeeediuga  brought  into,  appealability,  9  964. 
Sureties,  Jaatiflcation  of,  8  92. 
To  superior  court,  89  974-980.     See  Appeals. 
To  aupreme  court,  9  964. 
Transcripts  in  cases  eertiiled  to  superior  eonrt,  88  92,  888. 

JUSTIOBS  OF  SUPBBIOB  OOUBT.     See  Judges;  Superior  Ooart;  Superior  Judges. 

JUSTICES  OF  8X7PBEME  COUBT.     See  Supreme  Court  Justices. 

JXJSTIFICATIOir  OF  8XFBETT.     See  Surety. 

JUVEMJLEiB  OFFEIVDEBS. 

Probationary  treatment  of  juTenile  offenders,  1 181. 

Probation  oflBcer,  appointment  of,  8  181* 

Probation  officer,  powers  and  duties  of,  8  131. 

Probation  officer,  receiTes  no  compenaation,  |  181.     See  Probation  Officert. 

K 
BINOWLEDQB  OF  THE  OOTJBT.     See  Judicial  Notlct. 

L 

LABOEEBS.     See  Ltens. 
Liens  of,  8  1188. 
Preferred  claims.     See  Preferred  Claims. 


Boundary,  as,  9  2077. 

Venue  of  action  for  offense  on  lake  situated  in  several  counties,  9  898. 

LANDLOBO  AND  TENANT. 

Adverse  possession  between,  9  826. 

Assigning  or  subletting,  effect  of,  9  1161. 

Breach  of  covenants  or  conditions  by  tenant,  other  interested  parties  may  per- 
form, 9  1161. 

Kstoppel  of  tenant  to  deny  title  of  landlord    9  1962. 

Forcible  entry,  9  1159.     See  Forcible  Entry  and  Detainer. 

Forfeiture  of  lease,  9  1161. 

Forfeiture  of  lease,  proceedings  for  relief  against,  9  1179. 

Forfeiture  of  lease,  who  may  apply  for  relief  against,  9  1179. 

Holding  over,  9  1161. 

Holding  over  of  agricultural  lands,  effect  of,  9  1161. 

Joinder  of  landlord  as  party  defendant,  where  tenant  in  possession,  9  879. 

Lesse  not  exceeding  a  year,  writing  not  necessary,  9  1971. 

Lease  of  estate  of  decedent,  99  1677, 1579. 

Leasing,  agreement  for  longer  than  a  year  to  be  In  writing,  9  1978. 

Machinery  leased  for  mine  liable  for  improvements,  unless  contract  reoorded  or 
notice  posted,  9  1192. 


1052  INDEX. 

XiAHDLOBD  AVD  TEHAHT.     (Oontinned.) 

Notice  to  tenant  of  broAch  of  eovenantft,  and  serrleo  thereof,  i|  1161,  1169* 

Notice  to  tenant  that  rent  it  dne.  and  aerviea  thereof,  ||  1161, 1162. 

Preaumption  aa  to  tenant'a  poaaeaaion,  |  826. 

Receipt  for  payment  of  rent  aa  OTidence,  |  1068. 

Rente.     See  Rente. 

Sabletting  terminatea  tenancy,  1 1161. 

Subtenant  may  perform  conditiona  and  eorenanta,  1 1161. 

Subtenant,  righti  of  landlord  against,  9  1161. 

Tenancy  at  will  to  be  terminated  by  notice,  |  1161. 

Tenant  cannot  deny  title  of  landlord,  S  1062. 

Tenant  holding  over,  righu  of,  §  1161. 

Unlawful  detainer,  who  gnilty  of,  |  1161. 

Unlawful  detainer,  who  not  guilty  of,  |  1161. 

Unlawful  detainer  by  subtenant,  8  1161. 

Unlawful  detainer,  9  1160.     See  Forcible  Entry  and  Detainer. 

Waste,  committing,  terminatea  leaae,  9  1161. 

Waate,  righta  where  tenant  commits,  9  1161. 

XJUiraUAOB. 

Instrument  In  foreign,  expert  may  testify,  9  1868. 

LABCENT. 

Petit,  justice  has  jurisdiction  of,  9  Hff. 

LAW.     See  Code;  Statutea. 

Binding  on  all  tribunals,  9  2108. 

Books  containing,  admissible  in  OTidcnee,  9  1000. 

Books  of  decisions  as  evidence  of  unwritten  law  of  another  atata  or  aonntry,  |  lOOt 

Conclusions  of,  erroneous,  vacation  of  judgment,   9  663. 

Conclusions  of.     See  Conclusions  of  Law;  Findinga. 

Constitution  is  the  organic  law,  9  1897. 

Constitution  and  statutes  constitute  the  written  law,  9  1697* 

Decision  against,  as  ground  of  new  trial,   9  657. 

Discussions  of,  to  be  addressed  to  court,  9  2102. 

Error  in,  as  ground  of  new  trial,  9  657. 

Foreign,  how  authenticated,  9  1901. 

Foreign  law,  or  law  of  sister  state,  how  proved,  98  1001,  1002. 

Instructions.     See  Instructions. 

Issues  of,  99  588-594.     See  Issuea. 

Issues  of,  by  whom  tried,  9  592. 

Issues  of,  to  be  first  disposed  of,  9  592. 

Judgment  for  dcf 01. dnnt  on  issue  of,  reference,  when  ordered,  9  680. 

Judgment  for  plaintiff  on  issue  of,  proceedings  after,  9  886. 

Oral  evidence  of  foreign  laws,  9  1902. 

Organic  law,  defined,  9  1897. 

Organic  law  is  altogether  written,  9  1897. 

Presumption  that  law  haa  been  obeyed,  9  1968. 

Public  and  private  statutes,  defined,  9  1698. 

Questions  of,  for  court,  9  2102. 

guestions  of,  what  are,  9  2102. 

Recitals  in  statutes,  how  far  evidence,  9  1903. 

Bister  state,  of,  how  proved,  99  1000-1902. 

Statu  tee,  what  are,  9  1897. 
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X>AW.     (Contlnn^d.) 

Unwritten,  defined,  8  1899. 

Unwrittent  of  another  state  or  country,  how  proren,  {  1903* 

Unwritten,  where  contained,  S  1898.' 

Written  or  unwritten,  {  1895. 

Written  Uw.  defined,  fi  1896. 

Written,  where  contained,  f  1897* 

LAW  BOOK. 

Presumed  correct,  8  1900u 

LEADING  QXTESTIOKS. 
Defined,  fi  2046. 

LEA8B.     See  Landlord  and  Tenant;  Rents. 

Agreement  for  longer  term  than  a  year,  fi  1978. 

Decedent's  estate,  of,  fifi  1577,  1579. 

Term  not  exceeding  a  year,  writing  not  necessary,  fi  1971. 

LEASEHOLD. 

When  subject  to  redemption  after  sale  on  execution,  fi  700. 
Execution,  sale  on,  of  lease  of  less  than  two  years,  absolute,  fi  700. 

LEOAOT.     See  Wills,  III. 

Contribution  among  legatees,  fi  1564. 

Liability  for  debts,  fi  1568. 

Need  not  be  paid  until  court  orders,  fi  1646. 

Order  for  payment  of,  fi  1651. 

Petition  for,  on  giving  bond,  fi  1658. 

Probate  of  will,  legatee  may  petition  for,  fi  1299. 

Specific,  how  far  exempt  from  liability  for  debts,  fi  1568. 

LEGISLATIVE  ACTS. 

By  munioipality,  not  enjoined,  fi  620. 

LEGISLATURE. 

Gontinuance  because  of  attendanco  of  party,  witnaai,  or  attorney  on  legislature 

fi  695. 
Extension  of  time  during  attendance,  fi  1054. 
Impeachment,  fifi  36-89.     See  Impeachment, 
Judicial  notice  of  acts  of,  fi  1875. 
Legislative  acts,  how  proved,  fi  1918. 
Proceedings  of,  how  proved,  fi  1918. 

LEGITIMAOT. 

Presumption  of,  fifi  1962,  1968. 

LELAND  STANFORD  JUNIOR  UNIVERSITT. 
Admission  to  practice  law  on  diploma  from,  fi  280b« 

LETTER  OF  ATTORNEY.     See  Power  of  Attorney. 

LETTERS. 

If  letter  admitted,  answer  admissible,  fi  1854. 
Presumption  that  lettera  mailed  were  received,  fi  1968. 
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LBTTBB8  PATENT.     Bm  PaUnt. 
LETT.     S««  Ex«eutloiu. 


Aniwer,  |  461. 

Oomplaint,  8  460. 

Jnttification,  §  461. 

Limitation  of  action  for,  f  S40. 

Mitigating  eircumatances,  evidence  of,  I  461. 

Pleading  in  actiona  for,  fiS  460,  461. 

Undertaking  for  ooata  in.     Sea  poat,  Appendix,  tit.  "^baL** 

UBSABT. 

Exempt  from  axeontion,  |  600l 

LIOEKSB. 

Attorney'a,  ft  277-281. 

Jurisdiction  of  juatiee'a  eonrt  of  auiti  for  eoneetlon  of,  9  lOS. 

UEN.     Bee  Mechanle*a  Lien. 

Action  to  forecloae,  in  Jnp tiee*B  oonrt,  anmmons  may  be  aerred  out  of  eovnty,  f  9AS, 

Action  to  forecloae,  on  realty,  wliere  brought,  8  892. 

Animal,  lien  for  acta  done  to  prerent  cruelty  to,  right  to,   enforeemant  of  aad 

diitribution  of  proceeda,  |  1208. 
Appeal  liea  from  interlocutory  judgment  in  action  to  redeem,  |  068. 
Attachment,  eeasea  when  Judgment  atayod  on  appeal,  8  671. 
Attachment,  of,  8  842a. 

Ooata,  when  claim  for  wagea  diaputed,  8  1207* 
DeaUi,  judgment  after,  not  a  lien,  8  669. 
Decedent,  claim,  how  presented,  8  1497. 
Defendant'a,  pleading,  in  partition,  8  758. 
Definition  of,  8  1180. 

Dismisaal  in  action  to  enforce,  failure  to  aerre  and  return  tummons,  |  581a. 
Health-officer,  lien  for  work  by,  where  owner  refuaea  to  connect  with  aower,  |  llOln. 
Interlocutory  Judgment  in  action  to  redeem,  time  for  appeal,  8  080. 
Judgment  after  death,  not  to  be  a,  88  669,  1504,  1506. 
Judgment,  effect  of  appeal,  8  671. 

Judgment  in  another  county,  when  transcript  filed  there,  8  674. 
Judgment,  when  begina  and  when  expires,  88  671,  674. 
Justice,  Judgment  of,  lien  of,  8  000. 
.Justice's  court,  action  to  enforce,  in,  8  118. 
Juatice's  judgment  a  lien  on  realty  when,  8  900. 
Mechanic's,  89  1183-1203.     See  Mechanie'a  Lien. 
Order  of  payment  out  of  estate,  8  1648. 
Partition.     See  Partition. 
Place  of  trial  of  auit  to  foreclose,  8  892. 
Preference  of  lien  against  estate,  extent  of,  8  1644. 

Realty,  action  to  enforce  lien  again  at,  to  be  brought  In  county  where  land  In,  %  7B. 
Redemption  from,  note  of  record,  to  be  produced,  8  705. 
Redemption  from,  procedure,  8  705. 
Redemption,  lienor  may  redeem,  8  701. 
Redemptioner  muat  pay  what,  88  702,  708. 
Sale  of  decedent'a  encumbered  land,  88  1569,  1570. 
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(Continued.) 
VeHels,  on,  {  813. 

Wages,  for.  attachment  or  execution,  claim  dtspnted,  i  1206. 
Wacee,  for,  attachment  or  execution,  preference  secured  how,  S  1209. 
Wages,  for,  dispute  of  claim,  costs,  {§  1206,  1207. 

Wages,  for,  distribution  of  proceeds  when  entire  claims  cannot  ba  paid,  |  JiCO". 
Wages,  for,  preferred  on  assignment  for  creditors,  ft  1204. 
Wages,  for,  priority  against  estate  of  decedent,  ft  1205. 
Wages,  notice  of  claim  for,  on  attachment  or  execntion,  ft  1206. 
Wages,  notice  of  claim  for,  on  execution,  ft  1206. 
Wages,  preferred  claims.     See  Preferred  Claims. 


Contract  not  to  ba  performed  in  promisor's  life  to  be  written,  ft  1978. 

LIFE  ESTATE. 

Action  to  terminate,  ft  1728. 
Disposition  of,  on  owner's  death,  ft  1728. 
Partition.     See  Partition. 
Setting  off  in  partition,  ft  770. 
Waste,  liability  of  tenant  for,  ft  783. 

LIMITATION  OF  ACTION. 

Absence  from  state,  how  affects  running  of  statute,  ft  851. 

Absence,  leaving  state  after  action  accrues,  effect  of,  ft  351. 

Account,  action,  when  accrues,  ft  344. 

Account,  mutual,  open  and  current,  ft  887. 

Account,  open  book-account,  ft  887. 

Acknowledgment  must  be  in  writing,  ft  860. 

Action  already  commenced  not  affected  by  statute,  ft  862. 

Action  barred  before  code  takes  effect,  ft  862. 

Action  barred  by  foreign  statute,  ft  361. 

Action  barred,  not  affected  by  statute,  ft  868. 

Action  can  only  be  commenced  within  times  prescribed  in  codes,  ft  819. 

"Action"  includes  special  proceeding,  ft  868. 

Action,  when  commenced,  ft  850. 

Actions  commenced  before  code  takes  effect,  ft  862. 

Actions  for  relief  not  specifically  provided  for,  ft  343. 

Actions  other  than  for  recovery  of  realty,  limitations  generally,  ft  88S. 

Administration,  time  for,  fixed  by  will,  continuation  of,  ft  1670. 

Administrators  or  executors,  actiona  by  and  against,  ft  858. 

Aliens,  effect  of  war,  ft  854. 

Appeal,  time  for  taking,  ft  980. 

Appeals,  reversal  on,  time  for  commencing  naw  action,  ft  855. 

Assault,  for,  ft  840. 

Aasessment,  action  to  recover  stock  sold  for,  ft  841. 

Assessment  under  local  improvement,  contest  of,  ft  849. 

Bail  bond,  ft  840. 

Bank,  payment  of  forged  or  raised  cheek,  ft  840. 

Banks,  deposits  in,  ft  848. 

Battery,  ft  840. 

Bond  in  criminal  action,  ft  840. 

Book-account,  open,  ft  889. 

Burden  of  proving  action  is  barred,  ft  458. 

Caaea  not  specifically  provided  for,  ft  848. 
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LHQTATIOH  of  action.     (Continued.) 
Check,  payment  of  forged  or  raised,  {  840. 
City,  action  against,  for  damages  by  mob  or  riot,  S  840. 
Claim  and  delivery,  8  338. 

Claim  against  estate  allowed,  not  affected  by  ttatnte,  8  1569. 
Code,  actions  can  only  be  commenced  within  times  prescribed  in,  {  8 IS. 
Code,  effect  of.  on  existing  statute,  9  9. 
Conflict  of  laws  as  to,  9  361. 
Constable,  against,  f  839. 

Contest  of  assessment  under  local  ImproTement  act,  fi  849. 
Contest  of  probate,  fi  1833. 
Contest  of  will  after  probate.  1 1827. 
Contract  in  writing  executed  in  state,  fi  387. 
Contract  not  founded  upon  instrument  in  writing,  fi  839. 
Contract,  written,  executed  out  of  state,  fi  339. 
Coroner,  against,  fi  389. 

Corporation,  action  to  recoTcr  stock  sold  for  delinquent  assessment,  |  841. 
County,  on  claim  against,  rejected  by  supervisors,  fi  842. 
Criminal  action,  undertaking  given  in,  fi  840. 
Current  account,  fi  844. 
Damages  for  death,  fi  840. 

Damages  for  seising  or  detaining  property  by  taz-eolleetor,  fi  841. 
Death,  fi  840. 

Death  of  party,  action  by  or  against  representative,  fifi  858,  855. 
Death  of  party,  effect  of,  fifi  358.  855. 

Decedent's  estate,  claims  against,  barred,  not  to  be  allowed,  fi  1499. 
Decedent's  estate,  rejected  claim,  action,  within  what  time  to  be  brought,  |  1498. 
Decedent's  estate,  time  in  which  claims  against,  must  be  presented,  fifi  1493,  1498. 
Decedent's  estate,  vacancy  in  administration  not  included  in  limitationa,  fi  1501. 
Decedent's  estate,  vacating  sale  of,  fifi  1578,  1574. 
Depositor,  action  for  payment  of  raised  or  forged  check,  fi  840. 
Deposits  in  bank  or  trust  company,  fi  848. 
Detinue,  fi  838. 

Directors,  for  penalty  or  forfeiture,  against,  fi  859. 
Disabilities,  absence  from  state,  fi  851. 
Disabilities  affecting  operation   of   sUtnte,  fifi  828,   852,    854,    1272,    1574,   1805, 

1806. 
Disabilities,  effect  of  two  or  more,  fi  858. 
Disabilities,  injunction  staying  action,  effect  of,  fi  856. 
Disabilities,  statutory  prohibition  of  action,  effect  of,  fi  856. 
Disabilities,  vacancy  in  administration,  fi  1501. 
Disability  must  exist  when  action  accrues,  fi  357. 
Entry  on  land,  within  what  time  must  be  made,  fi  820. 
Escape,  fifi  889,  840. 

Escheated  estates,  time  within  which  claim  may  be  made  to,  1 1272. 
Estate  of  decedent,  statute  does  not  affect  allowed  claim,  fi  1499. 
Estate  of  decedent,  statute  does  not  run  pending  settlement  of,  fi  1569. 
EsUte  of  decedent,  time  to  bring  action  against,  for  speciflo  performance,  1 1608. 
Execution  from  justice's  court,  time  to  issue,  fi  901. 
Execution,  nonpayment  of  money  collected  on,  fi  889. 
Execution  on  barred  judgment,  fi  685. 
Execution,  time  to  issue,  fifi  681,  685. 

Executor,  sales  by,  limitation  of  action!  to  set  aside,  fifi  1878,  1674. 
Extension  of  time,  in  general,  fi  1054. 
False  imprisonment,  fi  840. 
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LXBOTATION  07  ACTION.     (Oontinaed.) 
Foreign  statute  of,  bar  of,  §  861. 
Forfeiture,  for,  |9  888,  840,  859. 
Fraud,  |  888. 

Fraud.  itatuU,  when  begina  to  run.  {|  888, 1578. 
Guardian's  bond,  on,  99  1806,  1806. 
Guardian's  sale,  order  for,  9  1700. 
Guardian's  sale,  recovery  of  property  sold,  9  1806. 
Hospital  dues,  actions  by  state  for,  9  845. 
Imprisonment,  effect  on,  99  328.  352. 
Infant,  effect  of  statute  on,  99  828,  852,  1272,  1574. 
Infants,  limitation  of  action  to  contest  probate  of  win,  9  1888. 
In  general,  9  812. 

Injunction  staying  commencement  of  action,  effect  of,  9  356. 
Insane  persons,  limitation  of  actions  to  contest  probate  ol  will,  9  1888. 
Insanity,  effect  of  statute.  99  828,  852,  1574. 
Judgment  barred  by,  execution  on,  9  685. 
Judgment  of  Federal  court,  9  886. 
Judgments,  9  386. 

Landlord  and  tenant,  relation  of,  as  affecting,  9  826. 
Iiearing  state  after  action  accrues,  9  851. 
Liability  created  by  statute,  9  888. 
Libel,  for,  9  340. 
Liens  on  Tnssels,  9  818. 
Loan  society,  against,  9  848. 

Local  improvement  act,  contest  of  sssessment  under,  9  840. 
Lunatic,  concerning.  99  828,  352,  1272. 
Married  women,  effect  of  statute  on,  99  352,  1272. 
Mechanic's  lien,  time  of  continuance,  9  1190. 
Mesne  profits  of  realty,  9  836. 
Mistake,  9  338. 

Mistake,  statute,  when  begins  to  run,  9  888. 
Mob  or  riot,  for,  against  municipality,  9  840. 
Mortgage,  action  to  redeem,  9  3^6. 

Mortgage,  where  several  mortj^Ages,  and  aome  not  entitled  to  redeem,  9  847. 
Municipality,  eontest  of  assessment  by,  under  local  improvement  act,  9  849. 
Mutual  account,  on,  9  844. 

Negligence,  damages  for  death  caused  by,  9  840. 
Negligence,  injury  because  of,  9  840. 
New  promise  must  be  in  writing,  9  860. 
Officer,  against,  99  889,  841. 
Officer,  for  escape,  against,  99  889,  840. 
Officer,  for  money  collected  upon  execution,  against,  |  889. 
Officer,  for  seizing  goods  for  taxes,  against,  9  841. 
Officer,  in  relation  to  property  seised,  9  841. 
Officer  de  fscto,  against,  9  841. 
Open  account,  9  844. 
Patent  to  land,  99  816,  817. 
Patentee  of  state,  by,  99  816,  817. 
Patentee  of  state,  by,  void  patent,  9  817. 
Penalty,  99  338,  840,  359. 

Personal  actiona,  limitations  in,  generally,  9  335. 
Personal  property,  action  for  detaining  or  injuring,  |  888. 
Personal  property,  tax-collector  seizing,  9  341. 
Pleading  tlie  atatute,  how  done,  9  458. 
Code  Olr.  Proc. — 67 
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XJMITATZOir  07  AOnOH.     (Oon tinned.) 
Prisoner,  eoncerning,  |§  828,  852. 
Probate  of  nnnenpatiTe  will,  §  1844. 
Profits,  mesne,  of  real  property,  9  836. 
Prohibition  of  action,  effect  of,  |  866. 
Qui  tarn  action,  |  840. 

Real  property,  action  by  grantee  of  state,  SI  816,  817. 
Real  property,  action  by  state,  S8  815,  817. 
Real  property,  action  by  state  to  recover  void  grant,  9  817. 
Real  property,  action  to  redeem  mortgage,  99  346,  847. 

Real  property,  actions  other  than  for  recovery  of,  limitations  generally,  i  885. 
Real  property,  disabilities  excluded  from  time  to  commence  actions,  9  828. 
Real  property,  disabilities  not  to  exceed  twenty  years,  9  828. 
Real  property,  disabilities  su^ending  operation  of,  9  328. 
Real  property,  disabilities,  time  to  sue  after  ceasing  of,  9  828. 

Real  property,  entry  on,  action  must  be  brought  within  one  year  thereafter,  |  820. 
Real  property,  entry  on,  must  be  made  within  Ave  years,  9  820. 
Real  property,  mesne  profits  of,  9  886. 

Real  property,  occupation  deemed  under  legal  title  unless  adverse,  9  821. 
Real  property,  occupation  under  written  instrument  or  judgment,  when  advene, 

99  822,  828. 
Real  property,  payment  of  taxes,  9  825. 
Real  property,  people,  actions  by,  in  respect  to,  9  815. 
Real  property,  possession  not  under  instrument  extends  how  far,  9  824. 
Real  property,  possession  of  part,  whether  possession  of  whole,  9 1  822,  828,  824. 
Real  property,  possession,  presumption  as  to,  9  321. 
Real  property,  right  of  possession  not  affected  by  descent  cast,  9  827. 
Real  property,  aeisin,  necessary  to  maintain  or  defend  action,  99  818,  819. 
Real  property,  seisin,  rents,  9  819. 
Real  property,  seisin,  within  five  years,  99  818,  810. 
Real  property,  trespaaa  on,  9  888. 
Real  property,  what  constitutes  adverse  possession  under  claim  of  title  not  writ 

ten,  9  825. 
Real  property,  what  eonatitutea  adverse  possession  under  written  inatrument  or 

judgment,  9  328. 
Redemption,  for,  9  346. 

Redemption  where  several  mortgagora,  some  not  entitled  to  redeem,  9  847. 
Relief  not  otherwise  provided  for,  9  348. 

Rents,  what  seisin  necessary  in  action  or  defenae  arising  out  of,  9  810. 
Replevin,  in,  9  388. 
Retroactive,  statute  is  not,  9  862. 
Reversal  of  judgment,  effect  of,  9  855. 
Reversal,  on  appeal,  time  for  new  action,  9  858. 
Revival  of  debt,  9  360. 
Riot.  9  840. 

Savings  bank,  deposits  in,  9  848. 
Seduction,  9  840. 

Seisin,  within  five  years,  99  818,  819. 
Sheriff,   sgainst.  99  339,  340,   341. 
Sister  state,  limitation  laws  of,  9  361. 
Slander,  9  840. 

Special  proceeding  included  under  "action,**  9  868. 

State,  action  against,  to  quiet  title  to  lands  sold  by.     See  Appendix,  tit.  "State." 
State,  actions  for  hospital  dues,  9  345. 
State,  actions  generally,  9  345. 
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State,  action!  in  name  of,  or  for  benefit  of,  {  845. 

State,  by,  for  penalty  or  forfeiture,  I  840. 

State,  by,  respectinf  real  property,  |  816. 

State,  by,  respecting  real  property,  rold  patenti  i  817* 

State,  on  contract  executed  out  of,  S  889. 

BtatA  on  contract  executed  within,  i  887. 

Statute,  action  on,  8  840. 

SUtute,  liability  created  by,  I  888. 

Statutory  penalty  or  forfeiture,  f  840. 

Stock  sold  for  delinquent  assessment,  |  841. 

Stockholders  for  penalty  or  forfeiture,  against,  |  860. 

Summons,  for  issue  and  return  of,  fi  581. 

Tax-collector,  for  seizing  goods,  |  841. 

Time  within  which  an  act  is  to  be  done  may  be  extended,  f  1064. 

Trespass  on  land,  for,  |  888. 

Trespass  to  personalty,  for,  I  888. 

TroTcr,  for,  j  388. 

Trust  company,  deposits  in,  |  848. 

Trusts,  impl:ed,  §  1972. 

Undertaking  in  criminal  action,  on,  |  840. 

Unwritten  obligation,  on,  {  889. 

Use  and  occupation,  §  886. 

War,  effect  of,  on  running  of  statute,  |  8 54, 

What  law  governs,  8  362. 

When  action  is  commenced,  8  850. 

Where  not  otherwise  specified,  8  848. 

Will  and  probate  eonteats,  88  1827,  1888. 

Writing  executed  in  this  state,  8  887. 

Writing  executed  out  of  state,  8  389. 

Written  obligation  or  liability,  8  887. 

US  PENDENS. 
Filing  of,  8  409. 

Filing  of,  in  suit  to  <pi!«t  title,  8  740. 
Notice  from,  8  409. 
Partition,  in,  8  755. 
Plaintiff  in  partition  to  record  notice  of,  8  765. 

LOAN  SOOIETT. 

Limitation  of  actions  against,  8  848. 

LOCAL  nCPBOVEMENT  ACT. 

Limitation  of  action  to  eontaat  assessment,  8  849. 

LOS  ANGELES  COUNTY. 

Acta  increasing  number  of  superior  Judges  in.     See  Appendix,  tit.  "Courts.** 

Additional  Judges,  appointment,  term  of  ofiiee,  and  election,  8  67a. 

Additional  Judges,  creation  of  three  for,  8  87a. 

Additional  Judgea,   salaries,  8  67a. 

Judgment,  order,  etc.,  of  any  session  of  eourt  as  effectlTo  as  If  all  judges  pra* 

sided,  8  67a. 
Presiding  Judge,  election,  duties,  and  remoTal  of,  8  67«. 
Sessions  of  superior  court  of.  8  67a. 
Superior  Judges,  number  of,  88  66,  67a. 
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Xiora. 

Burnt  neordi  or  doeumenti,  eTidene*  of,  8  1855. 

Burnt  reeordfl  mod  documents.     See  Burnt  or  Destroyed  Records  or  Doeai 

Olsim  on  lost  instrument,  how  presented  against  ostatet  S  1497* 

Papers,  how  supplied,  9  1045. 

Summons,  issuance  of  alias,  S  408. 

Vouchers,  proof  of  payment,  8  1631« 

Wills,  probata  of.     See  Wills.  XI. 

Writing,  how  proved,  88  1855,  1987. 

Writings,  eTidenee  as  to,  8  1987. 

LOT. 

Mechanic's  lien  on,  8  1191. 

LOW-WATEB  ICABK. 
Bonndarx,  8  2077. 

LUVATZO.     Sea  Inaane  Persont. 


KAOIBTBATB. 

Oon tempt  by,  8  1209. 

Oonrts  open  any  day  to  exercise  power  of,  in  criminal  action,  8  184. 

BCAIIi. 

Notice  of  hearing  in  justice's  court,  serTioa  bj,  8  850. 
Serriee  by.     See  Serrice. 


Exempt  from  Jury  duty,  8  200. 

BfAINTENANOB. 

Of  children,  sole  trader  liable  for,  8  1820. 
Of  ward,  88  1757,  1770.  1779. 

MAJ0BIT7. 

Appraisers,  majority  may  act,  88  1444,  1477. 

Executors,  majority,  acts  of,  valid,  8  1855. 

Joint  authority,  msjority  may  act,  8  15. 

Serriee  of  mandamus  upon  majority  of  board,  8  1096L 

BCALIOIOUS  MISOHIBF. 

Justice's  court  has  jurisdiction  over,  8  115. 

BCAZJOIOT78  PBOSEOUTIOV. 
Joinder  of  actions,  8  427. 

MANDAMUS. 

Adverse  party  may  answer  under  oath,  how,  8  1089. 
Alternative,  must  first  issue,  if  no  notice,  9  1088. 
Alternative  or  peremptory,  may  be,  6  1087. 
Alternative,  requisites  of,  and  what  to  state,  8  1087* 
Answer,  demurrer  to,  8  1091. 
Answer,  how  may  be  countervailed  by  proof,  8  1091, 
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Aniwer,  proceeding!  if  none  made,  {  1094. 

Antwer,  proceedingt  if  raises  only  immaterial  Issue,  1 1094. 

Answer,  proeeedingt  if  raiaes  only  queation  of  law,  9  1094« 

Anawer  to  iJ'etition,  |  1089. 

Anawer  under  oath  may  be  made  as  4n  civil  eases,  8  1089. 

Appeala,  code  sections  relating  to,  apply  to,  |  1110. 

Application,  party  beneficially  interested  to  make,  §  1086. 

Argument,  time  of  hearing,  S|  1090,  1098,  1094. 

Chambera,  anpreme  court  juatice  not  to  grant  at,  1 106. 

Code  aectiona  which  apply  to,  1 8  1109, 1110. 

OoaU,  1 1095. 

Coata  and  damages,  execution  may  iaane  for,  {  109S* 

Courta,  what  may  iasue,  1 1085. 

Damages,  98  1090,  1095. 

Befault,  writ  not  granted  by,  8  1068. 

Defined,  8  1084. 

Demurrer  to  answer,  8  1091. 

Disobedience  to,  punishment  for,  8  1097. 

Eyidenee,  countenrailing  answer  by.  8  1091. 

Execution  may  issue  for  eosta  and  damages,  1 1095. 

Fine  for  disobedience  of  writ,  8  1097. 

Hearing  may  be  at  any  time,  8  1108. 

Hearing  to  be  had,  whether  appearance  or  not,  8  1088. 

Hearing,  where  anawer  raises  immaterial  iaaues,  8  1094* 

Hearing,  where  answer  raises  Issues  of  law,  8  1094. 

Imprisonment  for  disobedience  of  writ,  8  1097. 

In  what  cases  may  iaane,  88  1085,  1086. 

Issues  on  Terifled  petition,  8  1066. 

Judgment  for  mpplicant,  relief  given,  8  1095. 

Jury,  order  for,  to  state  question,  8  1090. 

Jury,  order  may  direct  aaaeasment  of  damagea  by,  8  1090. 

Jury,  trial  by,  order  to  deaignate  county  Ln  which  to  ba  had,  8  1090. 

Jury  trial,  when  may  be  had,  8  1090. 

Juatice'a  court  cannot  iaaue,  8  1085. 

New  trial,  motion  for,  where  made,  8  1092. 

New  triala,  code  aectiona  relating  to,  apply,  8  1110. 

Notice,  altematiye  writ  to  flrat  issue,  if  no  notice,  8  1088. 

Notice,  necessary  to  laauance  of  peremptory  writ,  8  1088. 

Notice  of  application,  time  of,  8  1086. 

Notice,  peremptory  writ  may  flrat  issue  if  notice  given,  8  1088. 

Party  beneficially  intereated  to  make  application,  8  1086. 

Penalty  for  diaobeying,  8  1097. 

Peremptory,  may  flrat  issue  if  notice  given,  8  1088. 

Peremptory  or  alternative,  writ  is,  88  1087,  1088. 

Peremptory,  requisites  of,  and  what  to  atate.  8  1087. 

Peremptory,  to  be  laaned  without  delay  on  judgment  for  applicant,  8  1095. 

Peremptory,  will  not  flrat  iasue,  if  no  notice,  8  1088. 

Petition,  copy  of,  to  be  aerved  with  writ  or  application,  8  1088. 

Petition,  verified,  iaanea  on,  8  1086. 

Police  court  cannot  iaaue,  8  1085. 

Poatponement  in,  8  1090. 

Reference  in.  8  1095. 

Remedy,  want  of  plain,  speedy,  and  adequate,  necessary,  8  1086. 

Betum  and  hearing  may  be  at  any  time,  8  1108. 
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Return  of,  answer  of  adverse  party,  |  1089. 

Berrieeof  writ,  manner  of,  S  1096. 

Serriee  upon  maiority  of  board,  effect  of,  |  1096. 

Superior  eonrt  or  judge  may  issne,  9S  76,  1085. 

Snpreme  court  justice  may  not  grant,  at  ehamberg,  1 165. 

Supreme  eourt  may  issue,  S8  51,  1085. 

To  whom  will  issue,  |  1085. 

Transmission  of  Terdiet  to  court  where  motion  pending,  1 1099. 

Trial.  fiS  1090-1005. 

Verdict,  certified  copy,  to  be  transmitted  to  court,  1 1098. 

Verdict,  time  of  transmission  of,  to  conrti  i  1003. 

What  courts  may  issue,  fi|  51,  1086. 

When  may  issue,  8|  1085,  1086. 


Boundaries,  i  2077. 
BTidence,  as,  9  1986. 

MASINEB8.     See  Shipping. 

ICABITIME  LAW.     See  Shipping. 

MASK. 

Included  In  signature  or  subscription,  S  17. 
Signature  by,  to  be  witnessed  by  two  persons,  I  17. 

MABBIAOE.     See  Dirorce;  Husband  and  Wife;  Married  Woman. 
Administratrix,  marrisge  of,  effect  of,  9  1870. 
Af&nity,  meaning  of,  9  17. 
Agreement  of,  statute  of  frauds,  9  1978. 
Agreement  upon  consideration  of,  9  1978. 
Breach  of  promise,  private  sittings,  9  125. 
Declarations  of  decedent  relating  to,  9  1870. 
Executrix,  married  woman  may  act  as,  9  1352. 
Ouardian's,  does  not  end  authority,  9  1751. 
Ouardianship  terminated  by  marriage  of  ward,  9  1758. 
Limitation  of  actions,  effect  of,  on,  9  352. 
No  defense  in  action  of  unlawful  detainer,  9  1164. 
Presumption  of,   from  cohabitation,  9  1963. 
Ward's,  effect  of,  99  1753,  1802. 

MABBIED  WOMAN.     See  Huiband  and  Wife;  Marriage. 
Actions  by  or  against,  husband,  when  to  be  joined,  9  870. 
Administratrix,  marriage  of,  effect  of,  9  1870. 
Administratrix,  may  act  as,  9  1370. 
Executrix,  may  act  as,  9  1852. 

Forcible  entry  proceedings  against,  coverture  no  defense,  9  1164. 
Forcible  entry  proceedings  against,  execution,  enforcement  of,  9  1164. 
Injunction  by,  undertaking  not  necessary,  9  529. 
Limitation  of  actions  in  cases  of,  9  352. 
May  defend  action  against  herself  and  husband,  9  871« 
May  sue  or  be  sued  alone  when,  9  370. 
Sole  trader,  99  1811-1821.     See  Sole  Trader. 
Unlawful  detainer,  coverture  no  defense,  9  1164. 
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Unlawful  detainer,  execution,  enforcement  of,  S  1164. 
Wife  St  party,  husband,  when  to  ba  Joined,  S  870. 
Wltneaa  againat  huaband,  |  1881. 

MASOUIJNB. 

Ineludea  feminine,  ate.,  I  17* 

MA8TEB  AND  SEBVANT. 

Attorney'!  fee,  allowing,  aa  eosti  in  action  for  wagea,  |  024. 

Claims  for  wages  preferred  on  assignment,  9  1204. 

Death  of  employer,  wages  a  preferred  claim,  §  1205. 

Preferred  claim  of  employee,  appprtionment  of  prooeedi  where  all  eannot  be  paid» 

§  1208. 
Preferred  elaima.     See  Preferred  Claima. 
Relationship  of,  disqualifies  juror,  S  602. 
Relationship  of,  disqualiflea  referee,  i  641. 

MATERIAL  OBJECTS. 
Evidence,  fii  1827,  1054. 
Jury  may  be  taken  to  riew  the  premises,  i  610. 

ICATOR. 

Judge  or  justice,  not  to  aet  aa,  in  eitiea  over  ten  thousand.     See  Appendix,  tit. 
"Oourta." 

McENERlVET  ACT.     See  Bonit  or  Destroyed  Records  or  Documents. 

MEOHANIO'S  LIEN. 

Abandonment  doea  not  affeet,  where  paymenta  prematurely  made,  {1184. 

Abandonment  or  failure  of  contractor,  apportionment  of  contract  price,  9  1200. 

Acceptance  of  building,  1 1187. 

Action,  lien-holders  may  join,  i  1105. 

Action  on,  owner  may  deduct  amount  of  judgment  and  costs,  |  1108. 

Action  on,  payment  withheld,  pending,  f  1193. 

Action  on,  recovery  by  owner  against  contractor,  I  1108. 

Action  on,  within  what  time  to  be  brought,  9  HOC. 

Action,  personal,  for  debt,  not  barred  by,  9  1197. 

Action,  personal,  right  to  maintain,  not  affected  by,  9  1107. 

Actiona,  consolidation  of  separate,  9  1105. 

Agent,  work  done  at  Instance  of,  9  1188. 

Agent  of  owner,  who  held  to  be,  9  1183. 

Alteration  of  contract,  effect  of,  9  1184. 

Altera tiona,  how  to  be  made,  9  1184. 

Appeal,  code  provisions  governing,  9  1100. 

Architect  has  a  lien,  9  1188. 

Architect  is  agent  of  owner,  9  1188. 

Attachment,  materiala  not  subject  to,  9  1106. 

Attorneys'  fees,  9  1105. 

Bond,  failure  to  iUe,  effect  of,  9  1208. 

Bond  of  contractor,  action  on,  9  1208. 

Bond  of  contractor,  effect  of  non-compliance  with  statute,  9  130t« 

Bond  of  contractor,  filing  of,  9  1203.  , 

Bond  of  contractor,  requiaitea  of,  9  1208.  0 

Bond,  terms  of,  9  1008. 
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Cessation  from  labor  for  thirty  days  squiTalent  to  completion,  8  1187. 

Cessation  from  labor,  notice  of,  effect  of  failure  to  file,  §  1187. 

Cessation  from  labor,  notice  of,  form  and  contents,  §  1184. 

Cessation  from  labor,  notice  of,  recording  of,  and  fee  for,  8  1187. 

Cessation  from  labor,  notice  of,  to  be  filed,  (  1184. 

Cessation  from  labor,  notice  of,  to  be  Torified,  8  1187. 

Cessation  from  labor,  time  to  file,  8  1187. 

City  and  town  lots,  on,  8  1191.  ■ 

Claim  against  several  pieces,  designating  amount  dne  from  each,  8  1188. 

Claim,  mistakes  or  errors,  when  do  not  invalidate,  8  1203a. 

Claim  of,  false  stateuient  in,  forfeiture  for,  6  1202. 

Claim  of,  fees  for  recording,  8  1189. 

Claim  of,  time  for  recording,  8  1187. 

Claim  of,  to  be  filed,  8  S  1184,  1187. 

Claim  of,  to  be  filed  in  recorder's  oflice,  8  1187. 

Claim  of,  to  be  filed  within  what  time,  8  1187* 

Claim  of,  to  be  recorded,  8  1189. 

Claim  of,  to  be  verified,  8  1187. 

Claim  of,  what  to  sUte,  8  1187. 

Claims,  record  of,  index  of,  8  1189. 

Completion,  notice  of,  and  effect  of  failure  to  fHe,  8  1187. 

Completion,  notice  of,  form  and  contents,  8  1187. 

Completion,  notice  of,  time  to  file,  8  1187. 

Completion  of  building,  acceptance  of  building  as,  8  1187. 

Completion  of  building,  cessation  from  labor  equivalent  to,  8  1187. 

Completion  of  building,  effect  of  trivial  imperfection,  8   1187. 

Completion  of  building,  notice  of,  recording  of  and  fee  for,  8  1187. 

Completion  of  building,  occupation  or  use  of  building  as,  8  1187. 

Completion  of  building,  what  deemed  to  be,  8  1187. 

Consolidating  actions,  8  1195. 

Continues  how  long,  8  1190. 

Contract,  alteration,  effect  of  failure  to  follow  statute,  8  1184. 

Contract,  alteration  of,  does  not  affect,  8  1184. 

Contract,  alterations,  how  to  be  made,  8  1184. 

Contract,  failure  to  comply  with  statute,  contract  void,   8  1183. 

Contract,  failure  to  comply  with  statute,  lien  of  laborers  and  material-men,  8  1188. 

Contract,  failure  to  comply  with  statute,  no  recovery  can  be  had  on,  8  1183. 

Contract,  failure  to  comply  with  statute,  work  deemed  at  instance  of  owner,  8  118S. 

Contract,  false  statement  as  to  price  in,  effect  of,  8  1202. 

Contract  price,  apportionment  of,  on  abandonment,  8  1200. 

Contract  price,  counterclaim  and  set-off  not  to  affect,  8  1184. 

Contract  price,  false  statement  in  contract  as  to,  effect  of,  8  1202. 

Contract  price,  installments,  time  of  payment,  8  1184. 

Contract  price,  installments,  to  be  payable  in,  at  specified  times,  8  1184. 

Contract  price,  mode  of  payment,  8  1184. 

Contract  price,  not  to  bo  payable  in  advance,  8  1184. 

Contract  price,  payments  before  due  does  not  affect  liens,  8  1184. 

Contract  price,  time  of  payment,  8  1184. 

Contract  price,  twenty-five  per  cent  reserved  until  after  completion,  8  1184^ 

Contract  price,  whole  price  to  be  payable  in  money,  8  1184. 

Contract,  recording,   fee  for,  8  1183. 

Contract,  requisites  of,  8  1183. 

Contract  to  be  filed  in  county,  8  1183. 

Contract,  when  must  be  written,  8  1188. 
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Contractor,  amount  duo  to,  what  may  be  deducted  from,  8  1198. 

Contractor,  excess  of  contract  price,  when  may  be  deducted  from,  {  1108. 

Contractor,  lien  of,  (  1183. 

Contractor,  measure  of  recovery  by.  8  1198. 

Contractor  to  defend  suits,  8  1193. 

Costa  of  suit,  what  allowable,  8  1195. 

Counterclaim  and  set-off,  8  1184. 

Deficiency  judgment,  effect  of,  8  1194. 

Deficiency  judgment,  when  and  how  docketed,  8  1194. 

Execution,  materials  not  subject  to,  8  1196. 

Extends  to  entire  contract  price  when,  8  1183. 

Extent  of,  where  several  contiguous  pieces,  8  1188. 

Failure  or  abandonment  by  contractor,  effect  of,  8  120<l» 

False  claims,  forfeiture,  8  1202. 

False  statement  in  notice  to  owner,  effect  of,  8  1202. 

Fee,  where  defendant  owns  less  than,  8  1185. 

For  what  materials  may  be  had,  8  1188. 

For  what  work  may  be  had,  8  1183. 

Forfeiture  of,  by  making  false  claims,  8  1202. 

Fraudulent  contract  between  owner  and  contractor,  effect  on  Item  of  others,  8  1202. 

Grading  street  or  lot,  for,  8  1191. 

Health-ofRcer,  work  ordered  by,  where  owner  refuses  to  connect  with  tewer,  lien 

for,  8  1191a. 
Imperfections,  trivial,  8  1187. 

Improvement  held  conatrncted  at  instance  of  owner,  88  1192,  1202. 
Improving  city  lots,  for,  8  1191. 

Improvements,  notice  that  one  is  not  liable  for,  8  1192. 
Inatance  of  owner,  improvements  held  to  be  constructed  at,  88  1192,  1202. 
Instance  of  owner,  what  work  deemed  done  at,  8  1183. 
Land,  extent  of,  subject  to,  8  1185. 

Land  subject  to,  where  defendant  owns  less  than  fee,  8  1185. 
Land,  what  intereat  in,  subject  to,  8  1185. 

Lessor  of  machinery  on  mining  claim  to  post  notice  or  record  contract,  8  1192. 
Lien-holders  may  join  in  action,  8  1195. 

Liens  of  others  not  to  be  impaired  by  contractor  or  owner,  8  1201. 
Lots,  city,  lion  for  improving,  8  1191. 
Materials  not  subject  to  attachment  or  execution,  8  1196. 
Measure  of  recovery  by  contractor,  8  1193. 
Mining  claim,  machinery  placed  on,  liable,  unless  lessor  record  contract  or  pott 

notice.  8  1192. 
Mining  claim,  on,  8  1188. 

Mining  claim  subject  to,  nnlesa  notice  of  non-liability  posted  or  recorded,  8  1192. 
Mistakes  or  errors  in  statement,  when  do  not  invalidate,  8  1208. 
New  trial,  code  provisions  governing,  8  1199. 
Notice  of  completion,  8  1187. 

Notice  of  completion,  effect  of  failure  to  record,  8  1187. 
Notice  of  completion,  fee  for  recording,  8  1187. 
Notice  of  completion,  time  for  recording,  8  1187. 
Notice  of  non-liability,  filing  and  recording  of,  8  1192. 
Notice  of  non-liability  for  improvements,  posting  of,  8  1192. 
Notice  of  non-liability,  taking  down,  a  misdemeanor,  8  1192. 
Notice  to  withhold  by  teamster  or  persons  supplying  power,  8  1188a. 
Notice  to  withhold  payment,  defect  of  form  does  not  affect,  8  1184. 
I^Qt^c^  iq  withhold  payment,  dut^  on  receiving,  8  1184. 
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Notice  to  withhold  payment,  false  statement  In,  forfeiture  of  lion,  I  1209. 

Notice  to  withhold  payment,  form  and  contents  of,  |  1184. 

Notice  to  wif^ihold  payment,  how  f  iven.  |  1184. 

Notice  to  withhold  payment,  may  be  filed  any  time,  fi  1184. 

Notice  to  withhold  payment,  service  of,  manner  of,  |  1184. 

Notice  to  withhold  payment,  to  whom  given,  {  1184. 

Notice  to  withhold  payment,  who  may  file,  f  1184« 

On  what  stmetures  may  be  had,  I  1183. 

Owner,  agent  of,  who  deemed  to  be,  §  1188. 

Payment  withheld  pending  action  on  lien,  |  1198. 

Personal  action,  right  of,  not  impaired  by,  i  1197a 

Persons  supplying  power  entitled  to  lien,  9  1188a. 

Persons  supplying  power,  lien,  how  enforced,  8  1188a. 

Persons  supplying  power,  notice  to  withhold  by,  {  1183a. 

Persons  supplying  power,  rank  of  lien,  and  declaration  of,  hj  court,  |  IISSa. 

Posting  notice  of  non-liability,  S  1192. 

Posting  notice  that  one  not  liable  for  improvements,  |  1193. 

Practice,  rules  of,  9  1198. 

Preference  of,  (  1186. 

Priority  of,  court  to  declare,  f  1194. 

Priority  of,  order  of,  fi  1194. 

Priority  over  other  liens  and  encumbrance!,  i  1188. 

Property  of,  exemption  of,  |  690. 

Property  subject  to,  fifi  1183,  1192. 

Protection  of  owner,  fi  1193. 

Rank  (vf,  court  to  declare,  fi  1194. 

Rank  of  lien  of  teamster  or  person  supplying  power,  fi  1183a. 

Recording  contract  where  machinery  leised  for  mine,  to  escape  liabilit/,  |  llOS. 

Recording  notice  of  non-liability,  fi  1192. 

Recording  of  claims  of,  fi  1189. 

Recording  of,  fees  for,  fi  1189. 

Recovery  of  debt,  lien  does  not  impair  right  to  proceed  for,  fi  1197. 

Rules  of  practice  governing,  fi  1198. 

Bale  of  property,  application  of  proceeds,  fi  1194. 

Several  properties,  on,  amount  due  from  each  to  be  designated,  i  1188. 

Several  properties,  on,  extent  of,  fi  1188. 

Teamsters  hauling  materials  entitled  to  lien,  fi  1183a. 

Teamsters,  lien  of,  how  enforced,  fi  1183a. 

Teamsters,  notice  to  withhold  by,  fi  1188a. 

Teamsters,  rank  of  lien,  and  declaration  of,  by  court,  fi  1188a. 

Time  of  continuance,  fi  1190. 

Trivial  imperfections,  fi  1187. 

Waiver  of  claims,  written  consent  necessary,  1 1201« 

Who  entitled  to,  fifi  1183,  1188a.  1191. 

MEMOBANDTTM. 

Of  attached  property,  fifi  645,  546. 

Of  costs,  on  appeal,  fi  1034. 

Of  costs,  to  be  furnished,  fi  1038. 

MERGEB. 

Of  civil  and  criminal  remedies,  fi  82. 

Written  instrument,  merger  of  oral  negotiations  In,  fi  1856. 
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JadgmenU  to  be  on,  |  589. 

ME8HE  PROFITS. 

Limitation  of  aetioni  for,  |  886* 

METES  AND  BOUNDS. 
Description  by,  |  455. 

MHJTABT  OFFIOEB. 

Exempt  from  jury  duty,  |  200. 


What  property  of,  txompt,  |  090. 

MINES. 

Action  to  roeoTor,  rarrey  of  tnnnela,  shafts,  and  drifts,  |  743. 

Eminent  domain,  right  of,  may  be  exercised  in  behalf  of,  |  1288. 

Exemption  of  miner'a  property,  {  690. 

Local  rules  corern  sctions,  §  748. 

Mechanic'a  lien,  machinery  leased  for,  sabieet  to,  unless  oontraot  filed  or  notice 
posted,  I  1192. 

Mechanic's  lien  on,  91  1188,  1888. 

Mechanic's  lien  on,  how  enforced.     See  Mechanic's  Lien. 

Mechanic's  lien,  subject  to,  nnless  owner  post  or  record  notice,  |  1193. 

Mining  customs,  proof  of.  In  sctions  concerning  mining  claims,  (  748. 

Patent  prima  facie  eridence  of  date  of  location  stated,  (  1927. 

Summary  sale  of  mines  belonging  to  decedent,  88  1529-1688.  See  Estates  of  De- 
cedents, XIII,  8. 

Survey,  entry  under,  88  742,  748. 

Survey,  liability  for  Injury  done  by,  8  748. 

Surrey  of,  order  for,  what  to  contain,  and  how  served,  8  74t« 

Use  of  public  land  for  mining,  effeot  on  certificate,  8  1925. 

MINISTEB. 

Affidavit,  may  take,  in  foreign  country,  8  2014. 
Exempt  from  jury  duty,  8  200. 

MINOB.     See  Infant;  Probation  Oflioer. 

MINUTES. 

Of  court,  motion  for  new  trial,  when  made  on,  8  058. 
Of  proceedings  in  justice's  court,  8  98. 

MISCONDUCT  OF  JUBT. 
New  trial  for,  8  657. 

mSDEMEANOB. 

Conviction  of  attorney,  certificate  thereof  to  supreme  court,  |  388, 

Conviction  of,  removal  of  attorney,  {{  287,  289. 

Failure  of  public  sdministrator  to  account,  8  1744. 

Jurisdiction  of  justices,  8  US. 

Number  of  trial  jury,  8  10^-  I 

Taking  down  notice  of  nonliability,  8  1193. 
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msaiNO  PEBS0K8. 

Allowance  to  family  out  of  eitate,  1 1822b. 
Bond  of  tmstee,  9  1822a. 
Petition  for  trastee,  hearing  of,  S  1822. 
Petition  for  trustee,  notice  of  application,  S  1822* 
Petition  for  trustee  to  be  rerifled,  §  1822. 
Petition  for  trustee,  when  may  be  filed,  (  1822* 
Petition  for  trustee,  who  may  file,  1 1822. 
Trustee,  bond  of,  §  1822a. 
Trustee,  preference  in  appointing,  |  1822. 
Trustee,  removal  of,  {  1822b. 
Trustee,  when  appointed,  1 1822. 
Trustee,  wife,  right  of,  to  nominate,  f  1822. 
Trustees,  accounting  by,  1 1822b. 
.  Tmsteea,  duties  of,  f  1822b. 


'As  ground  for  relief  from  default  judgment  In  Justice's  eoart,  f  859. 
Claim  of  mechanic's  lien,  mistakes  or  errors  in,  do  not  inTalidate,  when,  |  1208i 
Impeaching  foreign  judgment  for,  S  1915. 
In  pleading,  amendment  correcting,  8  473. 
Limitation  of  action,  how  affected  by,  {§  888,  1578. 
Parol  eyidence  to  show,  in  writing,  S  1856. 
Relief  from,  |  1866. 
Belief  from  judgment  or  order  on  ground  of,  i  478. 

MOB. 

Limitation  of  action  againat  municipality  for,  f  840. 

MONET. 

Action  or  counterclaim  for,  Terdiet  to  find  amount,  S  62A. 

Adverse  claim  to,  action  to  determine,  8  1050. 

Oosts,  allowance  of,  in  action  for,  88  1022,  1025. 

Execution  for,  how  levied,  8  684. 

Execution,  how  carried  into  effect  where  payable  in  specific  kind  of,  V  682. 

Execution  sale,  notice,  where  judgmei^t  payable  in  specific  kind  of,  8  692. 

General  or  special  verdict  discretionary  in  action  for  recovery  of,  8  625. 

Order  for  payment  of,  may  be  enforced  by  execution,  8  1007. 

Presumption  that  money  paid  was  due,  8  1968. 

Specified  kind  of,  in  judgments,  8  667. 

MONO  OOVNTT. 

Aots  increasing  nnmber  of  superior  judges  ia.     Bee  Appendix,  tit,  "Gourta."* 

MONTH. 

Means  calendar  month,  8  17. 

MONUMENT. 

As  evidence,  8  1870. 
As  landmark.  9  2077. 
Boundaries,  monuments  as,  8  2077. 

MOBTGAOB. 

Accounting  on  redemption  by  one  of  several  mortgagors,  8  847* 
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MORTGAGE.     (Contlnved.) 
Appeal  Lies  from  interlocutory  jadgment  in  aetlon  to  redeem,  |  968. 
Chattel,  foreeloaare,  bond  on  appeal,  S  048. 

ConTeyanee,  mortgage  not  deemed  to  be,  whaterer  ita  terms,  §  774. 
Decedent,  against,  failure  to  present  claim,  counsel  fees  not  recoverable,  |  1500. 
Decedent,  against,  need  not  be  presented,  9  1500. 
Decedent,  against,  order  of  payment,  IS  1648, 1644. 
Decedent,  claim,  how  presented,  {  1497. 
Decedent' 8 'encumbered  land,  sale  of,  fS  1569, 1570. 
Decedent's  estate,  of,  fiS  1577,  1578. 

Fees  in,  to  be  fixed  by  court  in  all  eases.     See  Appendix,  tit.  "Mortgagea.** 
Foreclosure,  action  for,  must  be  brought  where,  |  892. 
Foreclosure,  appointment  of  receiver,  |  564. 
Foreclosure  of  chattel,  bond  on  appeal,  S  948. 
Foreclosure  of,  |9  726-729.     See  Foreclosure. 
Interlocutory  judgment  in  action  to  redeem,  time  for  appeal,  {  989. 
Limitation  of  action  to  redeem,  9  846. 

Limitation  of  action  to  redeem,  when  two  or  more  mortgages,  i  847. 
Place  of  trial  of  suit  to  foreclose,  9  892. 
Priority  of  mechanie'a  Hen,  9  1186. 
Purchase-money  in  partition,  mortgage  for,  9  777. 
Redemption  by  one  of  several  mortgagors,  9  847. 
Redemption,  note  of  record  to  be  produced,  9  705. 
Redemplion  of  part  of  premises,  limitation  of  actions,  9  847. 
Redemption,  right  of  action  for,  against  mortgagee  in  possession,  |  846. 
Satisfaction,  form  of,  9  675a. 
Satisfaction,  time  of  entry  of,  9  675a. 
Satisfaction  to  be  entered  after  sale,  9  676ft. 

MOTHER.     See  Parent  and  Child. 
Administration  by,  9  1865. 
Death  of  child,  may  sue  for,  9  876. 
Guardianship  by,  9  1751. 
Injury  of  child,  may  sue  for,  9  876. 
Seduction,  may  sue  for,  9  875. 

MOTIONS.     See  Order. 

Affidavit  may  be  used  on,   9  2009. 

Attachment,  to  discharge,   99  656,  667. 

Defined,  99  1008,  1064. 

Informality,  refused  for,  second  application,  9  182. 

Injunction,  to  vacate  or  modify,  9  582. 

Judgment,  to  vacate,  9  668. 

Notice  of,  copies  of  papera  on  which  baaed  to  be  served  witJi,  1 1010. 

Notice  of,  time  for,  when  served  by  mail,  9  1005. 

Notice  of,  time  to  be  given,  9  1005. 

Notice  of,  what  to  atate,  9  1010. 

Postpone  trial,  to,  for  abaenee  of  testimony,  9  595. 

Reference  ordered  on,  in  what  cases,  9  639. 

Special  proceeding,  in,  defined,   9  1064. 

Transfer  of  motion  to  another  judge,  when  may  be  made,  1 1006. 

Where  to  be  matle,  9  1004. 

MULTIPIJOITT  OF  SUITS. 
Injunction  to  prevent,  9  526. 
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MXmiCIPAL  OORPORATIOV. 

Action  b7,  transfer  of,  to  mnoth«r  county,  |  894. 

Acts  of,  how  proved,  |  1918. 

Atsessment  under  local  improTement  act,  limitation  of  action  to  oontaat,   f  849. 

Bond,  need  not  give,  in  action,  |  1058. 

Oity  and  county.     See  City  and  Oounty. 

Condemninf  lands  of,  under  eminent  domain,   8  1240. 

Cutting  or  injuring  trees  in,  damages  for,   S  733. 

Enjoining  illegal  expenditures  or  waste  by  officers,  f  526a. 

Exclusion  of  territory,  proceedings  to  adjust  indebtedness,  fi  1823e— lS22i. 

Injunction  by,  undertaking  not  required,  8  629. 

Legislative  act  by,  not  enjoined,  S  526. 

Limitation  of  action  against,  for  damages  by  mob  or  riot,  §  S40. 

Limitation  of  action  to  contest  local  assessment,  S  349. 

Mechanics'  liens  on  city  lots,   S  1191. 

Ordinance,  how  pleaded  in  police  court,  S  929. 

Partition  of  property  included  in  site  of,   f  768. 

Partition  proceedings  affecting  streets,  S  763. 

Right  to  take  property  for  street  not  affected  by  code,  I  1868. 

Service  of  summons  on,   8  411. 

Venue,  change  of,  on  actions  by,  8  894. 

Venue  of  actions  against,  8  894. 

MUNICIPAL  OOXTBT  OF  APPEALS. 

Transfer  of  books,  papers,  and  actions  to  superior  court,  8  79. 

MUNICIPAL  CRIMINAL  COURT. 

Transfer  of  books,  papers,  and  actions  to  superior  court,  8  79. 

MUSIC  TEACHERS. 

Exemption  of  property  of,  8  690. 

N 

NAME. 

Annual  return  of  changes  of  names  to  be  made  to  secretary  of  state,  8  1ST9. 

Banking  corporation  not  to  use  name  of  friendly  society,  8  1276. 

Change  of,  application  for,  hearing,  8  1278. 

Change  of,  application  for,  how  made,  8  1276. 

Change  of,  application  for,  what  to  contain,  8  1276. 

Change  of,  application  to  be  to  superior  court  of  county  of  residence,  8  1276. 

Change  of,  certified  copy  of  decree  to  be  filed  with  secretary  of  state,  8  1279. 

Change  of,  corporation,  banking  corporation  cannot  take  name  of  friendly  society, 

8 1276. 
Change  of,  corporation,  certificate  by  secretary  of  state  on  application  by  eoipoxm- 

tion,  8  1278. 
Change  of,  corporation  may  change  name,  8  1276. 
Change  of.  corporation,  petition  for,  8  1276. 

Change  of,  corporation,  proceedings  on  application,  88  1276, 1277. 
Change  of,  judgment  on  application,  8  1278. 
Change  of,  jurisdiction  over,  88  1275,  1276. 

Change  of,  minors,  who  to  apply  for,  8  1276.  ^ 

Change  of,  objections  to,  8  1278. 
Change  of,  order  to  show  cause,  issuance  of,  8  1277. 
Change  of,  order  to  show  cause,  proof  of  publishing  or  posting,  8  127T. 


moEX.  1071 

NAMB.     (Contlnned.) 

Change  of.  order  to  show  cease,  publishing  and  posting,  S  1277* 

Change  of,  order  to  show  cause,  what  to  state,  S  1277. 

Change  of,  petition  for,  f  1276. 

Change  of,  petition  for,  i»OBt{ng  of,  |  1277. 

Change  of,  petition  for,  publication  of,  {  1277. 

Change  of,  proceedings,  |  1276. 

Change  of,  proof  of  publication  of  petition,  i  1277. 

Change  of,  superior  eourt  to  hear  application,  i  1276. 

Complaint  must  contain,  |  426. 

Fictitious,  suing  party  by,  I  474. 

Presumption  of  identity  from  identity  of  name,  f  1968. 

Publication  of  changes  of,  S  1279. 

Summons  must  contain,  |  407. 

Verdict,  each  Juror*!  must  be  entered,  I  628. 

NATIONAL  OVABD. 

Members  of,  exempt  from  jury  duty,  I  200. 

NATXTBAUZATION. 

Superior  eourts  hare  power  of,  |  70* 

NAVIQABLB  WATEB8. 
As  boundaries,  S  2077. 

NE  EXEAT. 

Abolished,  S  478. 

NEGLIOENOB.     Etoe  Death;  Injuries;  Wrongful  Death. 
Causing  death,  who  liable,  99  876,  877. 
Causing  death,  who  may  sue  for,  99  376,  377. 
Damages  for  death,  9  377. 

Excusable,  as  ground  for  relief  from  default  in  Justice*!  eonrt,  9  859. 
Executor,  suspension  of,  for,  9  1436. 
Father  may  sue  for  injury  to  minor  child,  9  376. 

Fire  department,  action  for  damages  will  not  lie  against,  9  800.     See  Fire  Depart- 
ment. 
Issues  of  fact,  how  tried  in  action  for  injuries,  9  592. 
Limitation  of  action  for  damages  for  death  caused  by,  9  340. 
Relief  from  Judgment  or  order  on  ground  of,  excusable,  9  478. 

NEGOTIABLE  IN8TBUMENT. 

Assignment  of  bill  or  note,  effect  on  defenses,  9  368. 

Attached  to  complaint  or  filed  with  clerk,  admitted,  unless  denied  under  oath,  9  887. 

Claim  on,  how  prt»sented  against  estate,  9  1497. 

Dishonor,  notice  of,  what  imports,  9  1865. 

Indorsement,  presumption,  as  to  time  of  making,  9  1963. 

Joinder  of  parties  in  suits  respecting,  9  888. 

Notice  of  protest,  what  imports.  9  1865. 

Presumption  as  to  time  and  place  of  indorsement,  9  1968. 

Presumption  of  consideration,  9  1968. 

Bet*off,  cross-demands  deemed  compensated,  9  440. 

Several  actions  on,  costs  and  disbursements  in  case  of,  9  1028. 

Transfer  of,  not  affecUd  by  set-off,  9  868. 
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NEUTER. 

Included  in  masculine,  9  17. 

NEWLT  DISCOVERED  EVIDENOB. 
New  trial,  S  657. 

NEW  MATTER. 

Anawer  may  contain*  i  437. 

Answer,  in,  deemed  controverted,  %  469« 

In  answer,  deemed  denied,  |  463. 

NEW  PARTIES. 
Bringing  in,  f  880. 

NEW  PROMISE. 

Effect  on  limitation,  |  8 GO. 

NEWSPAPER. 

Proof  of  publication  of  snmnionfl,  |  415. 

Publication,  affidavit  or  certified  copy  as  evidence,  f  201 1« 

Publication,  aflidnvit  to  prove,  S  2010. 

Publication,  affidavit  to  prove,  when  filed,  S  2011. 

Publication  in,  how  proved,  {  2010. 

Publication,  whether  contempt,  S  1209. 

NEW  TRIAIi. 

Abuse  of  discretion,  f  657. 

Accident  or  surprise,  for,  |  657. 

Affidavit,  motion  baaed  on,  counter- affidavit!,  time  to  file  and  mrre,  fi  659. 

Affidavit,  motion,  when  made  on,  {  658. 

Appeal  from  order  granting  or  refusing,  papers  to  be  used  on,  S  052. 

Appeal  from  order  respecting,  time  for,  i  939. 

Appeal  lies  from  order  denying  or  granting,  |  968. 

Appeals.     See  Appeals. 

Application  for,  when  may  be  made  on  bill  of  exceptions,  S  658. 

Application  for,  when  may  be  made  on  minutes  of  court,  S  658. 

Application  for,  when  must  be  mnde  on  affidavit,  {  658. 

Bill  of  exceptions,  motion,  when  made  on,  S  658. 

Bill  of  exceptions  on  motion  for,  may  be  used  on  appeal,  S  950. 

Bill  of  exceptions.     See  Exceptions. 

By  order  of  court,  fi  662. 

Chance  verdict,  fi  657. 

Costs  of  appeal  discretionary  where  new  trial  granted,  |  1027. 

Costs  where,  on  new  trial,  greater  damages  not  recovered,  fi  1254. 

Court  may  order,  without  application  of  parties,  when,  fi  662. 

Damages,  excessive,  fi  657. 

Decision  against  law,  fi  657* 

Defined,  fi  656. 

Discretion,  abuse  of,  fi  657. 

Disregard  of  evidence,  court  may  order,  for,  fi  662. 

Disregard  of  instructions,  court  may  order,  for,  fi  662. 

Distribution  of  decedent's  estate,  provisions  relating  to  new  trials  apply  to,  fi  1664. 

Eminent  domain,  fi  1257. 

Eminent  domain,  costs  on,  fi  1254. 

Error  in  law,  for,  fi  657. 
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EvidancA,  for  ditregarding,  court  maj  order,  f  662. 

Evidence,  for  insnfBcient,  {657. 

Evidence,  for  newly  discovered,  S  657. 

Excessive  damages,  for,  }  657 

Fair  trial,  prevention  of,  (  657. 

Forcible  entry,  provisions  relating  to,  apply,  |  1178. 

Grounds  for,  SS  657,  662. 

Hearing  of  motion,  practice  on,  9  660. 

Hearing  of  motion,  reference  to  report  of  reporter,  or  transcript  thereof,  S  660. 

Hearing  of  motion,  reference  to  the  evidence,  orders,  and  pleadings,  8  660. 

Hearing  of  motion,  time  for,  S  660. 

Hearing,  reference  to  depositions  and  documentary  evidence,  S  660. 

Heirship,  provisions  apply  in  proceedings  to  determine,  |  1C64. 

Instructions,  for  disregarding,  court  may  order,  8  662. 

Instructions,  for  misapprehension  of,  court  may  order,  8  662. 

Irregularity  of  proceedings,  9  657. 

Jury,  for  misconduct  of,  9  657. 

Law,  decision  against,  9  657. 

Mandamus,  motion  for,  where  made,  9  1092. 

Mandamus,  new  trials  in,  99  1109,  1110. 

Mechanics'  liens,  in  cases  involving,  9  1190. 

Minutes  of  court,  motion  on,  effect  of  failure  to  specify,  9  659. 

Minutes  of  court,  motion  on,  specifying  errors  of  law,  9  659. 

Minutes  of  eourt,  motion  on,  specifying  particulars  of  insufficiency  of  evidenea, 

9  659. 
Minutes  of  eourt,  motion,  when  made  on,  9  658. 
Misconduct  of  jury,  for,  9  657. 
Misconduct  of  jury,  how  may  be  proved,  9  657. 
Motion  for,  to  be  based  on  what  papers,  9  658. 
Motion  for,  when  denied  for  defective  notice  of  intention,  9  659. 
Newly  discovered  evidence,  9  657. 
Notice  of  intention,  defective,  motion  denied  for,  9  659. 
Notice  of  intention,  service  on  adverse  party,  9  659. 
Notice  of  intention,  time  for  filing,  9  659. 
Notice  of  intention,  what  to  contain,  9  659. 
Notice,  when  motion  is  to  be  made  on  errors  of  law,  9  659. 
Notice,  when  motion  is  to  be  made  on  insufficiency  of  evidence,  9  659. 
Notice,  when  motion  is  to  be  made  on  minutes  of  court,  9  659. 
Order  on  court's  own  motion,  review  of,  on  appeal,  9  662. 
Order  preventing  fair  trial,  9  657. 

Passion  or  prejudice,  on  court's  own  motion,  for,  99  662,  667. 

Probate  orders  and  decrees,  provisions  relating  to  new  trials  apply,  99  1714, 1717. 
Procedure,  where  motion  is  to  be  made  on  affidavits,  9  659. 
Procedure,  where  motion  is  to  be  made  on  bill  of  exceptions,  9  659. 
Procedure,  where  motion  is  made  on  statement  of  case,  9  659. 
Procedure,  where  motion  on  ground  of  errors  of  law,  9  659. 
Procedure,  where  motion  on  ground  of  insulficiency  of  evidence,  9  659. 
Prohibition,  new  trial  In,  9  1109. 
Review,  new  trial  in,  9  1109. 
Statement,  motion  when  made  on,  9  658. 
Statement  on  appeal.     See  Statement. 

Statement  settled  after  motion  for,  may  be  used  on  appeal,  9  950. 
Surprise,  for,  9  657. 
Verdict,  chance,  9  657. 

Code  Civ.  Proe. — 68 
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Verdict,  prevention  of,  new  trial  In  case  of,  i  616. 

When  may  be  granted,  S  6^7. 

When  Terdict  prevented,  {  616. 

Writ!,  what  code  MCtiona  applj  to,  I  1110. 

NOMINATIOir.  ,  .  ^  ^    ,  ^,         .  ,..ra 

Administration  granted  at  requeat  of  person  entitled  to  letters,  S  187¥. 
Nominee  of  snrriTing  hnsband  or  wife  as  administrator,  §  l.lfi5. 
Wife  may  nominate  tmstee  of  estate  of  missing  husband,  %  1822. 

HOH-JTTDIOXAL  DAT.     See  Holidayi. 

HON-RESIDBHT. 

Administrator,  as,  %  186«.  ..  .^^.   ,*^, 

Agent  for,  in  distribution  proceedings.  If  16»1-169», 

Attachment  of,  9  637. 

Contempt,  f  1016. 

Corporation.     See  Foreign  Corporations. 

CosU,  dismissal  for  failure  to  give  security.  9  1087. 

Costs,  new  or  additional  security  for,  9  1086. 

Costs,  security  for,  may  be  required,  9  1086. 

Costs,  security  for,  time  to  give,  9  1087. 

Costs,  staying  proceedings  until  security  filed,  9  1086. 

Default  judgment,  proceedings  on,  9  686. 

Distribution  of  estate  of,  9  1667.  .  ,«ft«i* 

Distribution  to  treasurer  where  distributee  nonresident,  |  1708 )i. 

Estate  of,  probate  jurisdiction  over,  9  1295. 

Guardians,  99  1798-1799.     See  Guardian. 

Limitation,  time  to  claim  escheated  estate,  9  1272. 

Missing  persons.     See  Missing  Persons. 

Partition  affecting,  99  757,  762,  788,  789. 

Piece  of  trial  of  action  against,  9  895, 

Pleadings  of,  by  whom,  and  how  verified,  9  **•• 

Publication  of  summons,  99  *12,  418,  767. 

Service  on,  manner  of,  9  1015. 

SubpoBuas,  9  1015. 

Wards,  99  1798-1799.     See  Guardiani, 

NONSUIT. 

Consent  of  party,  on,  9  681. 

Court  may  grant,  when,  9  681. 

Grounds  for,  9  681.  .     ^     .  ■  koa 

Merits,  in  what  cases  judgments  to  be  on,  f  682. 

On  failure  of  party  to  appear,  9  581. 

On  failure  to  prove  case  for  jury,  9  581. 

On  motion  of  parties,  when  granted,  9  681. 

On  plaintiff  abandoning  action,  9  581. 

nmlnr  ffrantinff  or  denying,  deemed  excepted  to,  I  «*«• 

Provisional  remedy,  undertaking,  delivery  to  defendant,  and  action  on,  |  681. 

When  may  be  entered,  9  581. 

HOTAET. 

Affidavit  In  another  state,  may  take,  9  2018. 
Affidavit,  may  Uke.  9  2012. 
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Depoiition,  iMiutnee  of,  to,  i  2024. 
DepoiiUon,  may  take,  |  2031. 
Oatht,  etc.,  may  administer,  8  2098. 
Seals  of,  Jadicial  notice  of,  §  1875. 
Seals,  reeords,  and  fnmitare  exempt,  |  600. 

VOTES.     See  Negotiable  Instruments. 

VOTZCB.     See  subject  in  question. 

Adrerse  party,  to  produce  writing  in  eTidenoa,  1 1088. 

Appeal,  of,  8  040. 

Appeal  to  superior  court,  of,  8  074. 

Appearance  dispenses  with  proof  of,  8  1806. 

Appearance,  notice  must  be  giyen  after,  to  party  or  his  attorney,  8  1014. 

Appearance,  notice  need  not  be  given  defendant  failing  to  malce,  unless  under  arresti 

8 1014. 
Appearance,  notice  of,  8  1014. 
Attached  property,  of  sale  of,  8  8  848,  660. 
Attached  Tessel,  of  sale  of,  8  824. 

Attachment,  notice  of,  motion  to  discharge*  SI  664,  666. 

Attorney,  notice  to  appoint  substitute  on  death,  removal,  or  suspension,  8  286. 
Attorney,  of  change  of,  8  285. 
Attorney,  substitution  of,  notice  of,  8  286. 
Bill  of  exceptions,  in  settling,  8  650. 
Calendar,  restoring  causes  to,  on,  8  698. 
Oertiorari,  notice  of  application  for  writ,  8  1069. 
OonstructiTS,  lis  pendens,  8  409. 

Oonstrued  according  to  ordinary  acceptation  of  terms,  8  1865. 
Oontempt  proceedings,  to  show  cause,  8  1212. 
Contribution,  of  claim  for,  8  709. 
Corporation,  dissolution  of  savings  bank,  notice  of  hearing  as  to  deposit  or  dividend, 

8  1234. 
Corporation,  dissolution  of,  notice  of  hearing,  8  1282. 
Corporation,  of  dissolution  of,  8  1280. 
Death  or  change  of  attorney,  of,  8  286. 
Death,  notice  of,  giving,  to  public  administrator,  8  1728* 
Decedent's  estate,  of  postponing  sale  of,  8  1558. 
Decedent's  creditors,  to,  8  1490. 
Decedent's  realty,  of  sale  of,  81   1547,1549. 
Defective  title,  notice  with,  when  valid,  8  1046. 
Deposition,  of.     See  Depositions. 
Distribution  proceedings,  of,  8  1664. 
Execution  sale,  of,  8  692. 

Execution  sale,  of,  liability  for  defacing  or  taking  down,  |  698. 
Execution  sale,  selling  without  notice,  8  693. 
Forcible  entry  and  detainer,  notice  in  case  of,  88  1161,  1162. 
Form  of,  8  1010. 

Form  of  notice  of  hearing  in  Justice's  court,  8  860. 
Guardian,  service  on,  8  1722. 
Guardian,  seryice,  waiver  of,  8  1722. 
.   Hearing,  justice's  court,  8  650. 
Hearing,  notice  of,  8  594. 

Impeaching  foreign  judgment  for  want  of,  8  1915. 
Imprisonment,  of  application  for  discharge  from,  8  1144. 
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Injunction,  diiiolution,  notice  of  motion,  {  532. 

Injunction,  notice  of,  |8  528,  631. 

Inspection  of  writings,  notice  of  demand  for,  |  1000. 

Letters  of  administration,  of  application  for,  |  137S. 

Lien-holders,  to,  to  appear  before  referee  in  partition,  |  793* 

Lis  pendens,  8  400.     See  Lis  Pendens. 

Mail,  service  by,  time  for,  {  1005. 

Mandamus,  of  application  for,  |  1088. 

Mechanic's  lien,  to  owner,  of  work  done,  |  1184. 

Motion,  of,  copies  of  papers  to  b«  terred  with,  8  1010b 

Motion,  of,  time  for,  8  1005. 

Motion,  of,  what  to  state,  8  1010. 

Must  be  fiven  defendant  of  all  proceedings,  after  appearenee,  f  1014. 

Need  not  be  given  defendant  not  appearing,  unless  under  arrest,  8  lui^ 

Negotiable  instrument,  notice  of  dishonor,  eonstroetion  of,  8  1865, 

New  trial,  notice  of  settlement  of  bill  of  exceptions  on,  8  650. 

New  trial,  notice  of  settlement  of  statement  on,  8  659. 

New  trial,  of  intention  to  move  for,  8  669. 

Non-resident  guardian,  removal  of  property  by,  notice  of,  i  1798. 

Non-residents,  notices,  upon  whom  served,  8  1015. 

Orders  made  without,  how  vacated  or  modified,  8  087. 

Partition,  of,  8  755. 

Partition  sale,  of,  8  775. 

Perpetuating  testimony,  notice,  8  2084. 

Prisoner,  applieation  for  discharge,  notice  of,  88  1144,  1145. 

Probate  court,  personal  notice  in,  given  by  citation,  8  1710. 

Probate,  of  petition  for,  8  1808. 

Publication,  affidavit  to  prove,  8  2010. 

Recorded  probate  decree  or  order  as,  8  1700. 

Redemption  from  execution,  of,  8  708. 

Rent,  notice  of  default  fta  payment  of,  8  1161. 

Requisites  of,  8  1010. 

Served  how,  88  1010,  1011. 

Service  may  be  proved  by  affidavit,  8  2009. 

Service  of,  time  for,  8  1005. 

Service  of,  88  1011-1017.     See  Service. 

Service,  time  for,  extension  of,  8  1054. 

Sole  trader,  notice  of  application  to  become,  8  1812. 

Surety,  notice  of  entry  of  judgment  against,  8  1055. 

Tenant  holding  over,  to,  and  service  thereof,  88  1161«  1108* 

Title,  want  of,  or  defective,  effect  of,  8  1046. 

Time  to  answer  or  amend  runs  from,  8  476. 

Trial,  of.  8  594. 

Trial,  of,  when  cause  transferred  to  another  justice's  court,  8  886. 

Vacation  of  judgment,  hearing  of  motion,  time  for  and  notice  el,  8  668  %, 

Vacation  of  judgment,  time  to  serve  and  file,  8  663  ^, 

Vacation  of  judgment,  to  be  given,  8  668^. 

Writ  of  review,  of  application  for,  8  1069. 

Writing,  notice  to  produce,  8  1938.     See  Evidence,  VH. 

Writing,  to  produce,  effeet  of  failure  to  eomply,  8  1988. 

Written,  must  be,  8  1010. 

NUISAHOB. 
▲batiAf,  8  781 
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Action  for,  who  may  brinf,  |  78 !• 

Damages  for,  f  781. 

Defined,  fi  781. 

Enjoining,  8  781. 

Judgment  may  provide  for  enjoining  or  abating,  |  781. 

Jarisdiction,  superior  court,  5  76. 

Jurisdiction,  supreme  court,  9  52. 

Public,  city  attorney  may  sue  to  abate,  8  781. 

Public,  city  attorney,  to  abate,  when  directed  by  superTisors.  9  781. 

Public,  concurrent  right  of  district  attorney  and  city  attorney  to  abate,  i  731. 

Public,  district  attorney  may  sue  to  abate,  9  731. 

Public,  district  attorney  to  abate,  when  directed  by  superviaors,  9  781. 

Who  may  sue  for,  8  781. 


Singular  or  plural  words  in  code,  construction  of,  8  17. 

NTJ1CBEB8. 

May  be  expressed  by  figures,  or  numerals,  8  180. 

NUMERALS. 
Use  of,  8  186. 

NUNC  PBO  TUMO. 

Papers  filed  nunc  pro  tune  under  order  of  court  where  records  destroyed  eifectual, 
9  1046a. 

NUNOUPATIVB  WIU..     See  WiUs,  Y. 
In  general,  99  1844, 1845. 

o 

OATH. 

Affirmation,  form  of,  9  2097. 

Affirmation  in  place  of,  9  2097. 

Appraiser's,  99  1445,  1449. 

Arbitrator's,  9  1285. 

Attorney  acting  as  judge  pro  tempore,  oath  of,  9  72. 

Attorney's,  9  278. 

Commissioner  or  elisor's,  to  sell  encumbered  property,  91  726,  729. 

Corporation's,  how  taken,  9  1348. 

Court  commissioner  may  take,  9  259. 

Deputy  justice's  clerk,  authority  of,  to  administer,  9  86. 

Executor  or  administrator's,  9  1387. 

Form  may  be  varied  to  suit  witness's  belief,  9^  2095,  209«, 

Fonn  of,  99  2094,  2095,  2096. 

Includes  what,  9  17. 

Judicial  officers  may  administer,  9  177. 

Juror's,  9  004. 

Justice's  clerk's,  9  86. 

Particular  ofiicer,  of.     See  particular  title. 

Phonographic  reporter's,  9  272. 

Power  of  court  to  administer,  9  128. 

Power  of  judicial  oflScer  to  administer,  9  177. 

Prisoner's,  on  his  discharge,  9  1148. 

Public  administrator  may  administer,  8  1742^ 
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Pnblie  administrator's,  |  1727. 

ReceiTar'a,  S  567. 

Sole  trader's,  9  1818. 

Special  adminittrat3r't,  |  1414. 

Swearing  one  according  to  hii  religioui  belief,  ||  2096,  20QT. 

Who  may  administer,  9  2098. 

Witness's.  fiS  2094,  2097. 

Witness's,  affirmation  in  place  of,  |  2097. 

Witness  to  be  under  oath  or  afflrmation,  1 184tt. 

OBJECTIONS. 

Waired,  if  not  taken  by  demorrer  or  answer,  i  484. 
May  be  taken  to  dissolution  of  corporation,  {  1281. 
To  appointment  of  referee,  how  tried,  {  642. 
To  granting  letters  of  administration,  when  illod,  9  1851. 
When  taken  by  demurrer  or  answer,  9  488. 

OBLIGATION. 

Arises  from  contract  or  operation  of  law,  9  261. 
Definition,  9  26. 

OFFEB. 

In  writing,  equiralent  to  tender,  9  2074. 

OFFEB  TO  OOMPBOMISB. 
Admits  nothing,  9  2078. 
Generally,  9  997. 
In  justice's  court,  9  89S« 
Proceedings  on,  9  997. 

OFFIOB. 

Appeal  from  judgment  that  one  Is  usurping  office  does  not  stay,  |  94f. 

Exercise  of  public  or  priyate  office  not  enjoined,  9  826. 

Mandamus  lies  to  compel  admission  to,  9  1085. 

Official  acts,  how  proved,  9  1918. 

Person  declared  elected  in  contest  entitled  to  oAce  pending  appeal,  1 112S. 

Repeal,  by  code,  9  7. 

Tenure,  how  code  affects,  9  6. 

Usurpation  of,  99  802—810.     See  Usurpation  of  Office  or  Franehist. 

Vacancy  in  office  of  judge  does  not  affect  proceedings,  9  164. 

Vacancy  in  office  of  justice,  supervisors  to  fill,  9  HI- 

Vacancy  in  office  of  supreme  court,  9  42. 

Vacancy  in  office  of  superior  judge,  9  70. 

Vacancy  when  election  annulled,  9  1127. 

Vacancy  when  election  annulled  and  no  appeal  taken,  9  1127* 

OFFICER. 

Affirmations,  who  authorised  to  administer,  9  2098. 

Arresting  witness,  liability  of,  9  2069. 

Assuming  to  be,  a  contempt,  9  1209. 

Authority  of  majority,  9  15.     See  Majority. 

Bond,  need  not  give,  in  action  in  official  capacity,  9  1066L 

Contempt  by,  neglect  or  Tiolation  of  duty,  9  1209. 

Contempt,  misbehaTior  in  office  aa,  9  1209. 
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Contempt,  what  acti  of  officer  are,  9  1209. 
Oonteat  of  election.     See  Elections. 

Gnstodiftn  of  publie  writing  bound  to  gi^e  certified  copies,  I  1898. 
De  facto,  limitation  of  action  against,  S  341. 
Disobedience  of  process,  order,  or  judgment,  a  contempt,  i  1209, 
Enjoining  illegal  expenditnrea  or  waste  by,  |  526a. 
Entries,  by.  as  evidence,  9S  1920,  1926. 
Exempt  from  jury  dnty,  I  200. 
Impeachment,  98  86-89.     See  Impeachment. 
Joint  authority,  majority  may  act,  9  15. 
Judgment  against,  conclusive  against  sureties,  when,  f  105S. 
Judgment  against,  how  enforced,  9  710. 
Judicial,  affidavits,  ete.,  taking,  9  179. 
Judicial,  contempt,  power  in  eases  of,  99  178,  1209. 
Judicial,  controlling  power  of  courts  over  proceedings,  9  128. 
Judicial,  exempt  from  jury  duty,  9  200. 
Judicial  notice  as  to  seals  of,  9  1875. 

Judicial  notice  of  accession  to  office  and  official  signaturea,  9  1876. 
Judicial  notice  of  public  and  private  official  acts,  9  1875. 
Judicial,  powers,  ete.,  of,  9  176. 
Judicial,  to  have  no  partner  practicing  law,  9  173. 
Limitation  of  action  against,  99  889,  841. 
Limitation  of  action  against,  for  escspe  of  prisoner,  9  840. 
Majority  may  act,  9  18*     Sm  Majority. 
Ministerial,  99  128,262. 
Misbehavior,  when  contempt,  9  1209. 
Oatha,  who  authorized  to  administer,  9  2093. 
Official  acts,  how  proved,  9  1918. 

Person  declared  elected  in  contest  entitled  to  office  pending  appeal,  f  112d. 
Presumed  regularly  appointed,  9  1968. 
Presumption  of  performance  of  official  dnty,  9  1968. 
Privileged  communications,  9  1881. 
Probation.     See  Probation  Offieert. 
Prohibition.     See  Prohibition. 
Records  of,  are  publie  writings,  9  1888. 
Replevin,  not  bound  by  affidavit  of  value  In,  when,  9  473. 
Secretaries  of  supreme  court,  99  265,  266. 
Service  of  mandamus  upon  majority  of  board,  effect  of,  9  1096. 
Supreme  court,  of,  99  262,  265,  266. 
Supreme  court,  of,  traveling  expenses,  9  ^7. 

Usurpation  of  office,  99  802-810.     See  Usurpation  of  Office  or  FranehlM. 
Venue  of  actions  againat,  9  893. 
Verification  not  necessary  where  action  is  by,  9  448* 
Verification  of  pleading,  when  officer  a  party,  9  446. 
Witness,  as,  9  1881. 

Witness  disobeying  subpoena  to  appear  before,  procedure  to  punish  for  eontempit 
9  1991. 

OFFIOIAL  A0T8. 
How  proved,  9  1918. 

OFFICIAIi  KEPOBTEB.     See  Phonographie  Beporttr. 

OIL-PIPE  LINE. 

Eminent  domain,  9  1288 
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OLOQBAPHIO  WILL& 
How  proTed,  9  1800. 

opiNioirs. 

Ai  eTtdence.     8«e  Eridenee,  lY. 

Of  lupreme  court  to  bo  in  writing,  |  40. 

Superior  judge,  cost  of  taking  down  end  transcribing  ebargeeble  sgelnst  oouitj^ 

i  274b. 
Superior  judge,  maj  be  takon  down  and  transcribed,  |  274a. 

ORAL  EXAMINATION. 
Defined,  i  2005. 

OBDEB.     See  Motion. 

Amend,  power  of  court  to,  S  128. 

Appeal  from,  time  for,  §  080. 

Appeal  from,  what  appealable,  §  068. 

Appeal  from,  what  papers  to  be  used  on,  91  ASli  952, 

Appeal  from.     See  Appeals. 

Appeal  lies  from  special  orders  after  final  judgment,  9  958. 

Arrest,  99  478-504.     See  Arrest  and  Bail. 

Chambers,  granting  or  discharge  at,  9  165. 

OonclusiTeness  of,  99  1000,  1062. 

Condemnation,  of,  in  eminent  domain,  9  1258. 

Contempt,  disobedience  or  resistance  of,  9  006. 

Court  commissioners,  power  to  hear  and  make,  9  250. 

Deemed  excepted  to,  when,  9  647. 

Defined,  99  1003,  1064. 

Disobedience  of,  a  contempt,  9  1200. 

Escheat  proceedings,  to  appear  in,  1 1269. 

Former,  evidence  of,  9  1062. 

Former,  to  be  pleaded,  when,  9  1062. 

Guardian,  service  on,  9  1722. 

Guardian,  service,  may  waive,  9  1722. 

Inadvertence,  relief  from,  9  473. 

Injunction,  to  show  cause  why  should  not  issue,  I  580. 

Inspection  of  writings,  for,  9  1000. 

Judgment-roll,  orders  stri Icing  out  pleading  are  part  of,   9  670. 

Jurisdiction  of  justice's  court  over  violation,  9  103. 

Nunc  pro  tunc,  filing  under  effectual,  in  procecdinga  to  establish  title  whara  recorda 

burnt,  9  1046a. 
Out  of  court  and  without  notice,  how  Tacated  or  modified,  9  087* 
Payment  of  money  for,  enforced  by  execution,  9  1007. 
Power  of  judges  to  grant  and  hear,  at  chambers,  99  165,  166. 
Power  of  judicial  officers  to  compel  obedience  to,  9  177. 
Probate  court,  form  of,  in  general,  9  1704. 
Quo  warranto,  for  arrest  of  defendant  in,  9  804. 
Relief  from,  for  mistake,  surprise,  neglect,  etc.,  9  478. 
Removal  of  attorney  for  disobeying,  9  287. 
Repeated  applications,  when  a  contempt,  9  188. 
Repeated  spplications  for,  prohibited,  99  182,  188. 
Reviewed,  how,  9  036. 

Revocation  of  order  refused  by  another  judge^  1 168. 
Special  proceedings,  in,  defined,  9  1064. 
Surprise,  relief  from,  9  478. 
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OBDEB.     (OoBttnned.) 
Survey,  for,  §9  742,  748. 

Surrey  of  land,  order  for,  in  ejectment,  I9  742,  743. 
Telegraph,  aerrice  by,  8  1017. 

Tranafer  of  order  to  show  eauae,  when  may  be  made,  9  1006. 
Where  may  be  made,  9  1004. 

OBDINAMOB. 

Oonditiona  precedent  to  righta  nnder,  performance  of,  how  pleaded,  9  ^59* 

How  pleaded,  9  459. 

How  pleaded  in  police  court,  9  929. 

Juriadietion  of  Justice  of  peace,  9  108. 

Violation  of,  trial,  when  by  court  and  when  by  jury,  9  082. 

OWELTY. 

Of  partition,  9  1681* 

OWNEBSHIF. 

Preiumption  of,  arising  from  delivery  of  thing,  9  1968. 
Presumption  of,  from  acts  of  ownership,  9  1963. 
Presumption  of,  from  common  reputation,  9  1968. 
Presumption  of,  from  posaeaaion,  9  1968. 

P 

PAPEB8. 

Burnt,  how  lupplied.     See  Burnt  or  Destroyed  Becords  or  Documentt. 

Lost,  how  supplied,  9  1045. 

Service  of,  99  1011-1017.     See  Service. 

To  be  furnished  by  appellant  on  appeal,  9  950. 

What  may  be  taken  by  Jury  on  retiring,  9  612. 

With  defective  title  or  defective  title,  when  valid,  9  1046. 

PABCENEB8.     See  Partition. 

PABENT  AND  CHILD. 

Change  of  name  by  infant,  parent  to  make  application,  9  1278. 
Father  may  sue  for  death  of  minor,  9  376. 
Mother  may  sue  for  death  of  child  when,  9  376. 
Mother  may  sue  for  injury  to  minor  child  when,  9  376. 
Preference  of  parent  in  appointment  of  guardian,  9  1751. 
Seduction  of  daughter,  father  may  sue  for,  9  875. 
Seduction  of  daughter,  mother  may  sue  for,  when,  9  375. 
Service  of  summons  on  parent  in  action  against  child,  9  411, 
Who  may  be  sued  for  death  or  injury  of  minor,  9  376. 

PABOL  EVIDEKOE. 

To  explain  latent  ambiguity,  9  1856. 
To  vary  writing,  inadmissible,  9  1856. 
When  admissible  to  explain  writing,  9  1856, 

PABTIOI7LAB8. 

Bill  of,  99  454,  868. 

PABTIB8. 

Abate,  tranafer  of  interest  does  not  cause  action  to,  9  88S. 
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PABTIE8.      (Contlnned.) 

Abatement  by  death,  etc.,  |  385. 

Absence  of,  order  made  during,  deemed  excepted  to,  i  647. 

Action  to  be  in  name  of  party  in  interest,  i  367. 

Addinf.  8S  880,  478. 

Additional,  how  brought  in,  8  889. 

Administrator,  as,  98  869,  1586. 

Administrator  or  executor  may  sue  without  Joining  benefleiary,  8  869. 

Adverse  claim,  action  to  determine,  88  880,  881,  788. 

Amended  and  supplemental  pleadings  to  bring  in  necessary,  8  389. 

Amendment  changing,  8  478. 

Application  to  be  made  party,  by  Interested  person,  8  B89. 

As  witness,  8  1879. 

Assignment  of  chose  not  to  prejudice  defense,  8  868. 

Associates  may  be  sued  under  common  name,  8  888. 

Attendance  on  legislature,  postponement  of  trial  for,  8  595. 

Beneficiaries  need  not  be  Joined  when,  8  869. 

Change  of,  order  relating  to,  part  of  Judgment-roll.  8  670. 

Character,  good,  admissibility  of  eyidence  of,  8  2058. 

Claimants  under  common  source  of  title  may  unite,  8  881* 

Cloud  on  title,  suit  to  remoye,  8  881. 

Common  interest,  one  may  sue  or  defend  for  all,  8  882. 

Consent,  refusal  to  give,  making  one  a  defendant,  8  382, 

Contempt  by.  8  1209. 

Contracts,  joinder  of  persona  aeyerally  liable,  8  888. 

Coparceners,  §8  881,  884. 

Co-tenants,  88  881,  884. 

Co-tenants  may  sue  or  defend  Jointly  or  severally,  8  884. 

Co-tenants,  part  may  sue  or  defend  for  all,  89  881,  884. 

Court  may  order  in  other,  when,  9  389. 

Death  of,  when  not  to  abate  action,  9  885. 

Death  or  disability  of  party,  effect  of,  9  885. 

Deemed  to  be  the  same  when,  9  1910. 

Defect  of,  demurrer  for,  9  430. 

Defendant,  definition  of,  99  808,  1068. 

Defendant  in  action  against  vessel,  9  814. 

Defendant  in  action  to  determine  adverse  claims  to  realty,  9  880. 

Defendant,  substitution  for,  9  886. 

Defendants,  those  united  in  interest  to  be  Joined  aa,  9  882. 

Defendants,  who  may  be  joined  as,  9  879. 

Defense  by  one,  for  benefit  of  all,  9  882. 

Definition  of  plaintiff  and  defendant,  99  808,  1068. 

Designated  as  plaintiff  and  defendant,  9  808. 

Designated  how,  in  special  proceeding,  9  1063. 

Disability  of,  when  not  to  abate  action,  9  884. 

Distribution  of  decedent's  estate,  in,  9  1664. 

Ejectment,  in,  summons  to  unknown,  99  750,  761, 

Eminent  domain,  in.  99  1244,  1246. 

Escheat  proceedings,  in,  9  1271. 

Estopped,  who  are,  99  1908,  1910. 

Excluded  from  courtroom,  party  cannot  bo,  9  2043. 

Executora  as,  9  869. 

Executors  not  qualifying  need  not  be  made,  9  1587. 

Fictitioua  name,  substituting  real  name,  9  474. 

Fictitious  name,  when  party  may  bo  sued  by,  9  47ii 
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Forcible  entry  and  detainer,  in,  95  1164,  1165. 

Foreclosure,  to,  who  need  not  be  made,  §  728. 

Guardian  ad  litem,  how  appointed,  fi  873. 

Heirs  may  sue  for  wrongful  death,  {  877. 

Husband  and  wife,  fiS  870,  871. 

Incompetent,  to  appear  by  guardian,  (  872. 

Infant,  to  appear  by  guardian,  9  872. 

Insane  person,  to  appear  by  guardian,  9  872. 

Insurers  in  separate  policies  may  be  Joined,  9  888. 

Interest,  in,  when  to  join,  9  882. 

Interpleader,  whan  and  how  maintained,  9  886. 

Intervention,  how  and  when  effected,  9  887. 

Intervention,  who  may  interyene.  9  887. 

Joinder  of,  in  suita  respecting  negotiable  instrumenta,  9  888. 

Joinder  of  those  united  in  interest,  9  882. 

Joinder  of  those  aeverally  liable  upon  same  obligation,  9  889. 

Joinder,  sureliea,  9  883. 

Joint  contracts.     See  Joint  Oontraeta. 

Joint  debtors,  after  jadgment,  9  980.     See  Joint  Deb  ton. 

Joint  tenanta,  95  381,  884. 

Judge  or  justice  who  is  a  party  la  disqualiaed,  9  170. 

Judgment  against  one,  action  to  proceed  against  others,  9  570. 

Judgment  may  be  for  or  against  one  or  more  of  the,  9  578. 

Judgment  may  determine  righta  of  parties  as  between  themselves,  9  678. 

Judgment,  partiea  are  deemed  to  be  aame,  when,  9  1910. 

Justice's  court,  in,  appear  in  person,  or  by  attorney,  9  842. 

Landlord,  joinder  of,  aa  defendant,  where  tenant  in  possession,  9  870. 

Legislature,  extension  of  time  during  attendance  on,  9  1054. 

Married  woman  aa  party,  husband  when  to  be  joined,  9  370. 

Married  woman  may  defend  suit  against  herself  and  husband,  9  87U 

Misjoinder,  demurrer  for,  9  430. 

Negotiable  instruments,  joinder  in  suit  on,  9  888* 

New,  bringing  in,  9  889. 

Non-joinder,  demurrer  for,  9  ^30. 

One  may  sue  or  defend  for  all  when,  9  882. 

Other,  court  may  order  in,  9  889. 

Parent  may  sua  for  injury  or  death  of  child,  9  876. 

Parent  may  aue  for  seduction  of  daughter,  9  875. 

Parent  may  sue  whom  for  death  or  injury  of  child,  9  876. 

Partition,  in.     See  Partition. 

Plaintiff,  definition  of,  95  308.  1068. 

Plaintiffs,  those  united  in  interest  to  be  joined  as,  9  882. 

Plaintiffs,  who  may  be  joined  aa,  9  878. 

Production  of  books  and  papera,  9  1000. 

Quieting  title,  in,  9  738. 

Quo  warranto,  in,  99  803,  808. 

Real  party  in  interest  to  sue,  9  867. 

Record  of  court,  parties  cannot  contradict,  9  1887« 

Refusal  to  join,  person  made  a  defendant,  9  882. 

Representative  may  sue  for  wrongful  death,  9  877* 

Representative,  substitution  of,  9  885. 

Same,  when  deemed,  9  1910. 

Service  on,  manner  of,  99  1010,  1011« 

Special  proceedings,  in,  9  1063. 
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PASTIES.     (Continued.) 
Striking  out,  |  478. 
Sabstitution  of,  SI  885,  886. 

Substitution  of  parties  making  claim  on  defendant,  |  888. 
Substitution  of  successors  in  interest,  |  885. 
Substitution,  where  party  interpleads,  S  887. 
Suit  by  one,  for  benefit  of  all,  fi  882. 
Sureties,  joinder  of,  in  suit  on  obligation,  fi  888. 
Sureties  on  same  or  separate  instruments,  joinder  of,  |  88t* 
Tenants  in  common,  fifi  881,  884. 
Tenants  in  seyeralty,  |  881. 
Transfer  of  action  does  not  abate  it,  fi  885. 
Transfer  of  interest,  action  does  not  abate,  fi  885. 
Trust,  suit  to  establish,  fi  881. 
Trustee  may  sue  without  beneficiary,  fi  369. 
Trustee  of  express  trust,  who  is,  fi  869. 

Trustee  of  express  trust  may  sue  without  joining  beneficiary,  f  860. 
Unknown,  fictitious  name,  fi  474. 

Unknown,  in  suit  to  quiet  title,  summons  to,  fifi  760,  751. 
Unmarried  female  may  recoTer  for  own  seduction,  fi  8"74. 
Vessel,  defendant  in  action  against,  fi  814. 
When  one  or  more  may  sue  or  defend  for  all,  fi  882. 

PABTITION. 

Abstract  of  title,  fi  799. 

Abstract  of  title,  by  whom  made,  fi  800. 

Abstract  of  title,  correction  of,  fi  800. 

Abstract  of  title,  custody  of,  fi  799. 

Abstract  of  title,  expense  of,  fi  799. 

Abstract  of  title,  how  verified,  fi  800. 

Abstract  of  title,  keeping  for  inspection,  fi  799. 

Abstract  of  title,  notice  of  making,  fi  799. 

Abstract  of  title,  notice  that  it  is  open  for  inspection,  |  799. 

Abstract  of  title,  plaintiff  may  procure,  fi  799. 

Action  for,  when  lies,  fi  752. 

Action  for,  who  may  bring,  fi  752. 

Action,  where  brought,  fi  892. 

Allotting  and  locating  shares  of  parties,  fi  764. 

Allowance  for  action  brought  or  defended  by  one,  fi  798, 

Allowance  of  expenses  paid  by  one  tenant,  fi  798. 

Answer,  admission  by  failure  to  file,  fi  758. 

Answer  in,  what  to  contain,  fi  758. 

Appeal  from  order  respecting,  time  for,  fi  989. 

Appeal  lies  from  what  orders  respecting,  fi  968. 

Arbitration  in  case  of,  fi  1281. 

Attorney,  appointment  of,  on  death  or  disability  of  party,  fi  761. 

Attorneys'  fees,  costs  include,  fi  796. 

City  included  in  property,  proceedings  in  case  of,  fi  763. 

Compensation  of  tenant  whose  estate  has  been  sold,  fi  778. 

Compensation  of  tenant  whose  estate  sold,  court  may  fix,  fi  11  fL 

Compensation,  when  unequal  partition  ordered,  fi  792. 

Compensatory  adjustment,  fi  792. 

Complaint  in  case  of  unknown  party  or  interest,  fi  758. 

Complaint  must  set  forth  interests  of  parties,  fi  758. 

Complaint  must  set  forth  what  facts,  fi  758. 
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Complaint,  where  interest  is  unknown  or  contingent,  fi  758. 

Oomplete,  when  impracticable,  proceedings  on,  §  760. 

Contingent  interest,  protection  of,  §  781. 

Conveyance  by  co-tenant  pending  action,  what  passes  by,  S  76d» 

Conveyances  to  be  executed  on  confirmation  of  sale,  |  786. 

Costs,  abstract  of  title,  Ifi  799,  800. 

Costs  include  attorneys'  fees,  S  790. 

Costs,  interest  on,  |  801. 

Costs,  judgment  for,  how  enforced,  S  790. 

Costs,  lien  on  undivided  share,  subject  to,  f  769. 

Costs  may  be  included  in  judgment,  §  796. 

Costs  of,  a  lien  on  shares  of  parceners,  f  796. 

Costs  of,  application  of  proceeds  of  sale  to,  i  771. 

Costs  of  litigation  between  parties,  payment  of,  |  796. 

Costs  of  previous  litigation,  incurred  by  one  tenant,  8  798. 

Costs  of  proceedings,  apportionment  of,  98  768,  769. 

Costs  of,  when  restricted  to  certain  parties,  8  796. 

Counsel  fees  a  lien  on  shares,  8  796. 

Counsel  fees,  incurred  by  one  tenant,  8  798. 

Death  of  party,  effect  on  the  judgment,  8  766. 

Death  or  disability  pending,  proceedings  on,  8  768. 

Decedent's  estate,  of,  88  1675-1686. 

Decedent's  estate,  of,  on  partial  distribution,  8  1661. 

Disbursements,  interest  on,  8  801. 

Dismissal,  failure  to  serve  and  return  summons,  8  581a. 

Division  of  property  must  b«  made  how,  8  764. 

Encumbered  property,  application  of  proceeds,  8  771. 

Estate  for  life  or  years,  tenant  of,  compensation  awarded  to,  8  778. 

Estate  for  life  or  years,  tenant  of,  proceedings  on  refusal  to  accept  oompensatioa, 

8  779. 
Estate  for  life  or  years,  unknown  tenant  of,  protection  of,  8  780. 
Estate  for  life,  when  may  be  set  off  in  property  not  sold,  8  770. 
Estate  for  years,  when  may  be  set  off  in  property  not  sold,  8  770. 
Executor,  possession  of,  for  purpose  of,  8  1581. 
Expenses,  abstract  of  title.  88  799,  800. 
Expenses,  Interest  on,  8  801. 
Expenses  of,  how  apportioned,  88  768,  769,  771. 
Expenses  of  litigation  between  parties,  payment  of,  8  796. 

Expenses  of  litigation  paid  by  one  tenant,  for  common  benefli,  allowance  of,  8  798 
Fees,  apportionment  of,  89  768,  798. 
Future  interests,  court  mast  ascertain  and  seenre,  8  781. 
Future  interests,  how  protected,  8  781. 

Guardian,  assent  of,  authority  of  court,  necessity  of,  and  how  obtained,  8  1773. 
Guardian,  authority  of,  on  partition  of  ward's  interest,  8  1772. 
Guardian  cannot  purchase,  except  for  ward,  8  788. 
Guardian  may  receive  proceeds  of,  88  798,  794. 
GKiardian  of  person  under  disability  may  consent  to  and  execute  releases,  88  79S^ 

1772. 
Guardian  receiving  proceeds,  must  give  undertaking,  8  794. 
Improvements,  apportionment  of,  8  764. 
Improvements,  appraisement  of,  8  768. 

Improvements,  in  partition  of  site  of  town  or  city,  prior  right  of  purchase  of,  8  763 
Infant,  consent  by  guardian  to  partition  and  release  by,  8  795. 
Infant's  share,  payment  to  guardian,  8  798. 
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Infant,  aneqnal  partition,  eompenution,  |  703. 

Insant  person,  eonaont  by  f nardian  to  partition  anA  releaaa  by,  |  79S. 
Iniano  person,  payment  of  share  of,  to  ffuardian,  |  794. 
Insanity  of  person,  ponding,  proceedings  on,  |  768. 
Interest  on  disbarsemants,  i  801. 

InTestment  of  proceeds  of  unknown  or  absent  owner,  ||  788,  789,  791« 
Judgment  in,  binda  whom,  §S  766,  767. 
Judgment  in,  effect  of  death  of  party,  |  766. 
Judgment  in,  not  to  aifect  what  tenants  for  years,  I  767. 
Lien,  appointment  of  referee  to  inquire  into,  S  761. 
Lien,  notice  to  be  giren  of,  on  sale,  9  775. 
Lien  of  defendant,  answer  must  set  forth,  (  7S8. 

Lien  on  undivided  interest  a  charge  only  on  share  aasigned  such  party,  |  769. 
Lien  on  undi Tided  share  subject  to  coata,  §  769. 
Lien,  proceeds  of  sale  to  be  applied  to  diacharge  of,  }  771. 
Lien-holder  holding  other  securities,  proceedings  in  ease  of,  |  773. 
Lien-holders  must  be  made  parties,  or  referee  appointed  to  determine  rights,  |  761. 
Lien-holders  not  of  record  need  not  be  made  partiea,  |  764. 
Lien-holdera,  notice  to  appear  before  referee,  I  762. 
Lien-holders,  notice  to  appear,  how  serred,  |  762. 
Lien-holders,  notice  to,  where  abaent  or  residence  unknown,  |  761. 
Lien-holders,  purchaae  by,  proeeedinga,  |  786. 
Lis  pendens,  plaintiff  to  record  notice  of,  f  75S. 
Lunatic's  estate.  H  794,  1778. 

Must  be  according  to  rights  of  partiea  as  determined  by  court,  |  764. 
Non-residents  claiming  lien,  notice  to  appear,  how  served,  |  769. 
Non-residents,  serrice  on,  by  publication,  |  767. 
Notice  of,  I  766. 
Owelty,  1 1681. 
Partial,  proceedings  in,  f  760. 
Partial,  when  to  be  ordered,  {  760. 

Parties,  death  or  disability  of,  pending  the  action,  proeeedinga  on,  f  768. 
Parties,  lien-holders  must  be  made,  I  761. 
Parties,  non-resident,  service  by  publication,  |  767. 
Parties,  ordering  in  lien-holders,  fi  761. 

Partiea,  purchasers  and  lien-holders  not  of  record  need  not  be  made,  I  764. 
Parties,  righta  of  all,  may  be  ascertained,  I  759. 
Parties,  unknown,  rights  of,  may  be  considered  together,  |  759. 
Parties,  unknown  owners,  rights  of,  to  be  considered,  f  769. 
Parties,  unknown,  service  by  publication,  f  757. 
Paymenta  by  one  tenant  for  common  benefit,  allowance  of,  |  798. 
Place  of  trial  of  suit  for,  |  892. 

Proceeds,  agreement  as  to,  and  proceedings  on,  f  790. 
Proceeds  belonging  to  unknown  or  abaent  party,  duty    of    oounty    elerk    tuTestlng, 

S  701. 
Proceeds  belonging  to  unknown  or  absent  party   iuTested   in    county    elerk's   nam^ 

1789. 
Proceeds  belonging  to  unknown  parties  or  non-residents  must  be  invested,  S  788. 
Proceeds,  oonflicting  claims  to,  proceedings  on,  |  774. 
Proceeds,  deposited  in  court  when,  18  773,  774. 
Proceeds,  distribution  of,  I9  771,  778,  785. 
Proceeds,  distribution  of,  party  holding  other  securities  nosy  be  eompelled  to  ex- 

haust,  (772. 
Proceeds,  guardian  of  infant  or  lunatic  may  receive,  f  i  798,  794 
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Proceeds,  how  disposed  of  to  protect  future  Intereets,  9  781. 

Proceeds,  non-residents  or  unknown  owners  of,  disposition,  t  788. 

Proceeds  of  encumbered  property,  application  of,  fi  771. 

Proceeds,  order  confirming  sale  may  direct  disposition  of,  ft  785. 

Proceeds,  order  directing  investment  of  share  of  infant,  lunatie,  or  non-reildent, 

1776. 
Proceeds,  payment  into  court,  continuing  cause  to  determina  elaimi,  §  774. 
Proceeds,  talcing  testimony  to  determine  rights,  ft  774. 
Proceedings  when  lien-holder  purchases,  S  786. 
Referee  cannot  purchase  at  sale,  f  783. 
Refei^ee,  new,  court  may  appoint,  §§  768,  766. 
Referee,  single,  powers  of,  |  768. 
Referee  to  determine  rights  of  lien-holdert,  |  761. 

Referee  to  determine  rights  of  lien-holders,  notice  to  appear  before,  |  763. 
Referee  to  determine  rights  of  lien-holders,  notice  to  appear  before,  sernca  on  absen* 

tees,  I  762. 
Referee  to  determine  rights  of  lien-holders,  report  of,  (  763* 
Referees,  allotment  and  diTision  of  property,  fi  764. 
Referees,  city  or  town  site,  duty  in  partitioning,  fi  768. 
Referees,  duties  of,  in  making  partition,  fi  764. 
Referees,  expenses  and  fees  of,  apportionment  of,  fi  768. 
Referees,  number  of,  fi  768. 

Referees,  single  referee  may  be  appointed  by  consent,  fi  768. 
Referees,  surreyor,  employment  of,  fi  764. 
Referees,  when  appointed  to  make,  fi  768. 
Report,  appeal  from,  time  to  take,  fi  989. 
Report,  confirmation  of,  judgment  on,  |  766. 
Report,  motion  to  confirm,  change,  modify,  or  set  aside,  fi  765. 
Report  of  referees,  court  may  aflirm,  modify,  or  set  aside,  fifi  768,  76i. 
Report  of  referees  to  contain  what,  fifi  765,  784. 
Report,  referees,  to  make,  fi  766. 
Rights  of  all  parties  may  be  determined,  fifi  759,  774. 
Road  or  street,  setting  apart  portion  for,  fifi  763,  764. 

Road  or  street,  setting  apart  portion  for,  effect  on  existing  roads  and  streeta,  |  764. 
Sale,  agreement  as  to  shares,  filing  of,  fi  790. 
Bale,  auction,  to  be  at,  fi  775. 

Sale,  before  ordering,  title  to  be  ascertained,  fi  759. 
Sale,  confirmation  of,  conTcyances  to  be  executed,  fi  785. 
Sale,  confirmation  or  setting  aside  of,  fifi  784,  785. 
Sale,  conyeyance  must  be  recorded  in  oounty,  fi  787. 
Sale,  conreyance  will  bar  whom,  fi  787. 
Sale,  co-tenant  purchasing,  receipt  for  claim,  fi  786. 
Sale,  credit,  court  must  direct  terms  of,  fi  776. 
Sale,  encumbered  property,  application  of  proceeds,  fi  771. 
Sale,  guardian  of  infant  or  lunatic  may  receive  proceeds,  fifi  798,  794. 
Sale,  guardian  of  infant  party  may  not  be  interested  in,  fi  788. 
Sale,  highest  bidder,  sale  to  be  to,  fi  775. 
Sale,  improvements  on  town  site,  appraisement  of,  fi  768. 
Sale,  improvementa  on  town  site,  prior  right  of  pnrchaaa,  fi  768* 
Sale,  increased  bid,  offer  of,  proceediiiga  on,  fi  784. 
Sale,  increased  bid  to  be  ten  per  cent,  fi  784. 
Sale,  lien-holder  purchasing,  receipt  for  claim,  fi  78t» 
Sale,  lots  to  be  sold  separately,  fi  783. 
Bale,  naw,  whan  ordered,  fi  784. 
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Bale,  notice  of,  and  ito  requisites,  |  775. 

Sale  of  eite  of  town  or  city,  improTements,  right  of  oo-tenant  to  pareliasa,  f  793. 

Sale  of  eite  of  town  or  city,  when  ordered,  §  768. 

Sale  of  specific  tract  by  tenant  in  common,  how  such  land  allotted,  |  704. 

Sale,  order  confirming,  to  direct  disposition  of  proceeds,  |  785, 

Sale,  order  to  direct  investment  of  proceeds,  |  776. 

Sale,  private,  how  conducted,  f  775. 

Sale,  private,  when  may  be  ordered,  9  775. 

Sale,  proceedings  when  lien-holder  purchases,  i  788. 

Sale,  purchasers,  who  may  not  be,  t  783. 

Sale,  report  of,  filing,  |  784. 

Sale,  report  of,  referees  must  make,  fi  784. 

Sale,  report  of,  requisites  of,  f  784. 

Bale,  return  of,  hearing  and  proceedings,  9  784. 

Bale,  rights  of  all  persons  may  be  ascertained,  |  769. 

Sale,  rights  of  unknown  parties  to  be  ascertained,  5  750. 

Sale,  securities,  agreement  as  to,  and  receipt  and  filing  of,  9  790. 

Sale,  securities,  delivery  of  and  receipt  for,  9  799. 

Sale,  securities,  duty  of  clerk  in  whose  name  taken,  9  791. 

Sale,  securities  for  purchase-money  for  shsre  of  infant,  9  777. 

Sale,  securities  for  purchase-money,  in  whose  name  to  be  taken,  91  777,  789,  790. 

Sale,  securities  for  purchase-money,  referees  may  take,  9  777. 

Sale,  securities,  in  whose  name  taken,  99  789,  790. 

Sale,  securities  taken  by  referee,  distribution  of,  9  773« 

Sale,  setting  aside  of,  99  784,  785. 

Sale,  terms  of,  order  to  direct,  9  776. 

Sale,  terms  of,  to  be  made  known  at  time,  9  782. 

Sale  to  be  at  auction,  9  775. 

Sale,  when  may  be  ordered,  9  768. 

Sale,  who  may  not  purchase,  9  788. 

Specific  tract,  of,  conveyed  by  one  tenant,  9  764. 

Summons  must  be  directed  to  whom,  9  756. 

Summons,  publication  of,  description  of  property,  9  757* 

Summons,  service  may  be  by  publication  when,  9  757. 

Surveyor,  fees  of,  spportionment  of,  9  768. 

Surveyor  may  be  employed,  9  764. 

Tenants  for  years,  when  not  affected  by,  9  767« 

Town  site,  proceedings  on  partition  of,  9  768. 

Unequal,  compensation  adjudged  in,  9  792. 

Unequal,  compensation  where  unknown  owners  or  infants,  9  791. 

Unknown  owners,  investment  of  proceeds,  99  788,  789. 

Unknown  owners  or  interests,  protection  of  rights  of,  9  768. 

Unknown  owners,  unequal  partition,  compensation,  9  792« 

Unknown  owners,  court  must  protect,  9  780. 

Vested  future  interests  to  be  protected,  9  78X, 

Ward's  estate,  of,  9  1772. 

When  action  may  be  brought,  9  752. 

When  property  includes  city  or  town,  proceedings,  9  768* 

Where  action  for,  must  be  brought,  9  892. 

Who  may  maintsin,  9  752. 

PABTNEBSHIP. 

Acts  or  declarations  of  partner  as  evidence,  9  1870i, 
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Administrator,  partner  as,  S  1865. 
Exeentor's  sale  of  firm  interest,  9  1524. 
Judicial  officer  not  to  have  partner  practieinf  law,  t  173. 
Jaror,  partner  disqualified  to  act  as,  $  602. 
Petition  for  sale  of  mine  by,  §  1530. 
Presumption  in  faror  of  contract  of,  8  1068. 
Presumption  of,  S  1968. 
Receiver  for,  S  564. 
Referee,  partner  cannot  be,  |  641. 
Snit,  firm  name,  9  888. 

Surviving  partner,  compelling  accounting  by,  9  1585. 
Surviving  partner,  duty  to  account,  9  1585. 
Surviving  partner  to  settle  np  business,  9  1585. 

PART  FERFORMAKOB. 

Power  to  direct  specific  performance  on,  9  1972. 

PATENT. 

Limitation  of  actions  by  patentee  of  state,  9S  816,  817. 
Prima  facie  evidence  of  date  of  location  stated,  9  1927. 
Void,  action  to  recover  property,  limitation  of,  9  817. 

PAYMENT. 

One  entitled  to  receipt  on,  9  2075. 

Presumption  of,  from  possession  of  order,  9  1968. 

Presumption  tliat  money  paid  was  due,  9  1068. 

Presumption  that  obligation  delivered  up  haa  been  paid,  9  1901. 

Tender,  objection  to,  must  be  specified,  9  2076. 

Tender,  offer  in  writing  to  pay  equivalent  to,  9  2074. 

Tender,  waiver  of  objection  by  failure  to  specify  it,  9  2070. 

PEDIGREE. 

Common  repatation,  evidence  of,  wben  admissible,  9  1870. 
Declaration  of  decedent,  evidence  of,  9  1852. 
Declaration  of  member  of  family  as  to,  9  1852. 
What  admissible  as  evidence  of,  9  1870. 

PENALTY.     See  Fine. 

Arrest  for,  in  justice's  court,  9  861. 
Arrest  in  action  for,  9  479. 
Oon tempt,  for,  9  1218. 

Defacing  or  talcing  down  notice  of  execution  sale,  for,  9  508. 

Embezzling  decedent's  estate,  or  disobeying  citation  to  appear  In  the  matter  there- 
of, for,  99  1458,  1460. 
Execution  sale,  for  taking  down  notice  of,  9  608. 
Execution  sale  without  notice,  9  508. 
Justice's  court,  action  to  recover  in,  9  112. 
Limitation  of  action  on,  99  338,  840. 

Limitation  of  action  to  recover,  from  stockholder!  and  diraeton*  |  859L 
Mandamus,  for  disobedience  to,  9  1007. 
Place  of  trial  of  action  to  recover,  9  802. 
Practicing  law  without  license,  for,  9  281. 
Selling  under  execution  without  notica,  for,  9  59I* 
Sheriff,  liability  of.  9  682. 
Code  Cir,  Proo, — 60 
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Vttnut  of  action  to  recover,  9  898. 

Venue,  offense  committed  on  waters  in  ssTeral  counties,  |  808. 

Will,  for  non-delivery  of,  to  probate  court,  8  1298. 

Witness  disobeying  subpoona,  liability  to  party  aggrisTed,  |  1991* 

PENDBNOT  OF  ACTION. 

As  ground  of  demurrer,  8  ^80, 

Notice  of,  filing  of.  fi  409. 

When  action  deemed  pending,  1 1040. 

PENSIONS. 

Exemption  of,  from  execution,  8  890. 

PEOPLE.     See  State. 

Execution  to  be  in  name  of,  8  882. 
Security,  do  not  give,  88  529,  1058. 

PEBPOBMANCB. 

Of  conditions  precedent,  how  averred,  88  ^7,  450. 
Time  of,  of  act,  may  be  extended,  8  1054. 

PEBI8HABLB  PBOPEBTT. 

Appeal  from  judgment  directing  sale  does  not  stay,  8  940. 

Attachment  of,  9  5'17* 

Attachment  of,  proceeds  of  sale  of,  8  550. 

Notice  of  execution  sale  of,  9  692. 

Sale  by  executor  or  administrator,  8  1522. 

PEBJXJBT. 

Number  of  witnesses  to  prove,  8  1844. 
Proof  necessary,  8  1968. 

PEBFETUATINO  TESTIMONY.     See  Depositioii8. 
Mode  of,  88  2068-2087. 

PEBSON. 

Definition  of  injury  to,  8  29. 

Includes  corporation,  8  17* 

Joinder  of  actions  for  injuries  to,  8  4ST. 

PEBSONAL  PBOPEBTT. 

Action  to  foreclose  lien  in  justice's  court,  summons  may  be  served  out  of  eount), 

8  848. 
Action  to  recover,  application  to  be  made  party,  8  889. 
Action  to  recover.     See  Claim  and  Delivery. 
Adverse  claim  to,  action  to  determine,  8  1060. 
Attachment  of,  manner  of,  8  542. 
Claim  and  delivery.     See  Claim  and  Delivery. 

Conflicting  claims  to,  dismissal  for  failure  to  serve  or  return  summons,  |  S81tt. 
Execution,  how  subjected  to,  98  682,  684. 
Execution  sale  of,  how  delivered,  88  698,  690. 
Execution  sale  of,  manner  of,  8  694. 
Execution  sale  of,  notice,  8  692. 
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Incladet  what,  §  17. 
Joinder  of  actions  eonceraing,  {  427. 
Limitation  of  action  for  injury  to,  |  888. 

PESTHiBNOB. 

Am  oaose  for  remoral  of  court,  |  149, 

PETIT  LABOENT. 

Justice  has  Jurisdiction  of,  %  115. 

PHONOOBAPHIO  BEPOBTEB. 

Absent,  clerk  to  take  testimony,  |  1051. 

Appointment  and  tenure  of  office,  8  269. 

Attention  to  duties  in  person,  8  271. 

Attention  to  duties  in  person,  excuse  from,  8  271. 

Olerk  to  take  down  testimony  where  there  is  no,  {  1051. 

Compensation  of,  8  274. 

Compensation  of,  how  paid,  8  274. 

Compensation  of,  right  to  demand  fees  in  advance,  8  274, 

Competency,  certificate  of,  8  270. 

Competency,  test  of,  8  270. 

Costs,  taxing  fees  of  reporters  as,  8  274. 

Duties  of,  8  269. 

Examination  of,  as  to  qualifications,  8  270. 

Fees  of.  88  274,274b. 

Fees  of,  taxing  as  costs,  8  274. 

Fees  of,  where  one  temporarily  appointed,  8  274. 

Fees  of,  who  to  pay,  8  274. 

Number  of,  8  209.  ' 

Oath  of,  8  272. 

Pro  tempore,  oath  of,  8  272. 

Pro  tempore,  fees  and  compensation  of,  8  274. 

Pro  tempore,  report  of,  prima  facie  evidence,  8  278. 

Pro  tempore  reporter,  official  reporter  not  to  be  appointed,  unless  transcriptions  art 

completed  and  filed,  8  270. 
Pro  tempore,  when  appointed,  8  271. 
Qualifications  of,  and  how  tested,  8  270. 

Reference  to  report  of,  on  hearing  motion  for  new  trial,  8  600. 
Report  of,  prima  fade  evidence,  8  278. 
Supreme  court,  for,  provided  for  in  Political  Code.  8  268. 
Transcript  of  notes,  prima  facie  correct,  8  278. 

PHOTOGBAPHT. 

Presenting  photographic  copy  of  will  to  non-resident  witness,  8  1808. 


Interpretation  of.     See  Words  and  Phrases. 

PHTSIOIANS. 

As  witness,  88  1881,  1882. 
Exempt  from  jury  duty,  8  200. 
Exemption  of  property  of,  8  690. 
Privileged  communications,  8  1881. 
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Abienea  or  diBability  of  Jnetiee,  transfer  of  •etion,  f  00. 

Aotioni  in  wrong  county,  may  be  tried  tbere  when,  S  806. 

Affldarit  of  prejudice,  but  one  change  allowed,  i  170. 

Appeal  from  order  on  motion  for  ehonge,  time  for,  i  989. 

Appeal  liee  from  order  relating  to  change,  9  963. 

Brought  in  wrong  county,  how  defendant  may  demand  change,  |  890. 

Change  of,  action  by  city  or  county,  {  394. 

Change  of,  aflidayit  of  prejudice,  and  count er-affidaTit,  fi  170. 

Change  of,  atBdayit  of  prejudice,  proceedings  on,  |  170. 

Change  of,  affidarit  of  prejudice,  transfer  of  cause  on,  |  170, 

Change  of,  appeal  from  order  does  not  stay,  9  949. 

Change  of,  costs  of,  (fi  899,  728. 

Change  of,  disqualiflcation  of  judge  or  Justice,  S8  897,  898. 

Change  of,  disqualiflcation  of  judge  where  more  than  one  judge  In  county,  9  170L 

Change  of,  grounds  of,  9  897. 

Change  of,  in  guardianship  proceedings.     See  Quardians,  XIY. 

Change  of,  how  demand  for  made,  9  396. 

Change  of,  in  justices'  courts.     Bee  Justices*  Courts,  XII. 

Change  of,  motion  or  order  may  be  transferred  to  another  judge  when,  9  1006. 

Change  of,  power  of  court  to  which  transferred,  99  399,  836.  14:^2.  1433. 

Change  of  probate  proceedings,  transfer  and  return  of,  on  disqualification  of  judg^ 

99  1481-1488. 
Change  of,  to  what  court  transferred,  9  898. 
Change  of,  transmission  of  papers,  9  399. 
Change  of,  where  justice  prejudiced,  9  90. 
Claim  end  delivery  in  justice's  court,  9  832. 
Condemnation  proceedings,  9  1243. 
Costs  in  transferred  cases,  who  to  pay,  9  728. 
County  or  city  and^ounty,  action  against,  where  brought,  9  394. 
County  or  city  and  county,  action  by,  transfer  of,  to  another  county,  9  894. 
Defendant  improperly  joined,  9  395. 
Defendant  joined  to  hare  trial  in  his  county,  9  895. 
Foreclosure  of  mortgage  or  lien  on  realty,  where  brought,  9  892. 
forfeiture,  action  to  recover,  9  898. 

Forfeiture,  to  recover  for  offense  on  waters  in  several  counties,  9  395. 
Guardianship  proceedings,  change  of,  9  1760.     See  Guardians,  XIV. 
Justice's  court,  place  of  trial.     See  Justices'  Courts,  XII. 
Lien  on  realty,  venue  of  action  to  foreclose,  99  78,  892. 
Hay  be  changed  when,  9  897. 

May  be  tried  in  any  county,  unless  defendant  objects,  9  896. 
Mortgage,  venue  of  action  to  foreclose  lien,  9  892. 
Motion  may  be  transferred  to  another  judge,  when,  9  1006. 
Non-resident,  when  defendant  is,  9  895. 

Offense  committed  on  lake  or  stream  in  ieveral  counties,  9  898. 
Officer,  action  against,  9  393. 

Order  to  show  cause  may  be  transferred  to  another  judge,  when,  9  1006b 
Partition,  suit  for,  9  892. 
Penalty,  action  to  recover,  9  393. 

Penalty,  to  recover  for  offense  on  stream  in  several  counties,  9  895, 
Probate  proceedings,  judge,  when  disqualified  to  act,  9  1430. 
Quieting  title,  action  to  be  brought  in  county  where  land  is,  9  78. 
Real  property,  actions  concerning,  9  892. 

Realty,  place  of  trial,  when  property  lies  in  two  counties,  9  892. 
Realty,  transfer  of  action  to  another  county,  proceedings  after  judgment,  9  400. 
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Residence  of  defendant,  ^t^hen  unknown,  f  895. 

Residence,  when  determines,  9  8d5. 

Residence,  where  defendant  improperly  Joined,  9  395. 

Residence,  where  defendant  Joined  to  have  trial  In  his  eoantj.  9  895. 

Transfer  to  another  conrt,  costs  of,  9  399. 

Transfer  to  another  court,  manner  of,  99  898,  899. 

Transfer  to  another  court,  papers  to  be  transmitted,  9  800* 

Transfer  when  Judge  disqualified,  9  398. 

Transferred  cases  respecting  realty,  proceeding!  after  judgment,  9  ^00. 

Transitory  actions,  9  895. 

Waiver  where  action  brought  in  wrong  county,  9  899. 

When  defendant  about  to  leave  state,  9  895. 

PULDTTHT.     See  Partiea. 
Pleadings  of,  9  422. 

PIiBA.     See  Answer. 

PLBAOINO.     See  Answer;  Ck>mp1alnt;  Counterclaim;  Demurrer. 
Account,  how  to  be  stated,  9  454. 
Action  is  commenced  by  filing  complaint,  9  405. 
Allegations  not  denied,  when  deemed  controverted,  9  492. 
Allegations  not  denied,  when  deemed  true,  9  462. 
Amended,  filing.  9  472. 
Amended,  service  of,  9  472. 
Amended,  to  bring  in  necessary  parties,  9  889. 
Amendment  changing  parties,  9  478. 
Amendment  correcting  mistake,  9  478. 
Amendment,  in  justice's  court.     See  JTusticea'  Oourta,  T. 
Amendment  of  course,  9  472. 
Amendment  of  course,  filing  and  service  of,  9  472. 
Amendment,  postponing  trial  in  justice's  court,  9  874. 
Amendment,  time  for,  when  demurrer  sustained  or  overruled,  9  479« 
Amendment,  when  variance,  9S  469,  470. 
Amendment   without   costs,  9  470. 
Answer.     See  Answer. 

Bill  of  particulars,  99  454,  858.     See  Bill  of  Particulars. 
Board,  determinatiou  of,  9  456. 
Burnt  or  destroyed  records,  restoration  of,  act  relating  to.     See  Appendix,  lit. 

"Burnt  or  Destroyed  Records  or  Documents.*' 
Code  prescribes  forms  and  rules  of,  9  421. 
Complaint.     See  Complaint. 
Conditions  precedent,  9  9  457,  459. 
Consolidation  of  actions,  9  1048. 
Construction  of,  to  be  liberal,  9  452. 
Cross-complaint,  9  442      See  Cross-complaint. 
Cross-demand,  99  489,  440.     See  Cross-demand. 

Defects  in,  to  be  disregarded  unless  substantial  rights  affected,  9  479. 
Defendant,  pleadings  of,  9  422. 
Defined,  9  420. 

Demurrer,  99  430,  481.     See  Demurrer. 
Description  of  real  property  in,  9  455. 
Designation  of  parties  to  actions,  9  808. 
Enlarging  time  for,  9  478. 
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Error  In,  to  be  disregarded  unless  substAotUd  righta  affected,  I  47ib 

Escheat  proceedinfi,  in,  f  1271. 

Extension  of  time  respecting,  S  1054. 

Facts,  what  to  be  pleaded,  i  426. 

Fictitious  name,  when  party  may  be  sued  by,  |  474. 

Filing,  I  465. 

Form  of  action,  but  one,  S  807. 

Form  of,  prescribed  by  code,  8  421. 

Genuineness  of  instrument,  when  admitted,  ||  447,  448, 

Genuineness  of  instrument,  when  not  admitted,  fi  440. 

Heading  defeeiiTe,  ralidity  of,  S  1046. 

Inspection  of  instrument,  demand  for,  and  refusal  of,  |  440. 

Instruments,  genuineness  of,  how  controverted,  |  448. 

Instruments,  genuineness  of,  when  admitted,  {  448. 

Irrelevant  and  redundant  matter  may  be  stricken  out,  |  46 1. 

Issue  not  made  by,  how  tried,  f  809. 

Issues.     See  Issues. 

Items  of  account,  |  464. 

Joined,  what  actions  may  be,  |  427. 

Joint  debtor,  action  against,  after  judgment,  §1  060,  994, 

Judgment-roll,  as  part  of,  |  670. 

Judgments,  Si  456, 1062. 

Justice's  court,  in.     See  Justice's  Court,  Y. 

Libel,  answer  in  action  for,  (461. 

Libel,  complaint  in  action  for,  §  460. 

Limitation,  statute  of,  |  458. 

Lost,  how  supplied,  8  1045. 

Material  allegation  defined,  f  468. 

Material  allegation  not  controverted,  taken  as  true,  |  462. 

Material  allegations  only  need  be  proved,  8  1867. 

Names  of.  8  422. 

Objections  to,  waiver,  8  484. 

Ordinance,  8  460. 

Ordinance  in  police  court,  8  020. 

Particulars,  bill  of.  88  454,  858.     See  Bill  of  Particulars. 

Parties,  88  867-880.     See  Parties. 

Performance,  88  457,  450. 

Plaintiff,  pleadings  of,   8  422. 

Private  statutes,  8  450. 

Real  property,  how  described,  8  455. 

Rule  by  which  sufficiency  governed  prescribed  by  eode^  8  42U 

Separately  stated,  causes  of  action  to  be,  8  427. 

Separately  stated,  defenses  must  be,  8  441. 

Service  of.  8  465. 

Sham  answer  may  be  stricken  out,  8  458. 

Slander,  answer  in  actions  for,  8  461. 

Slander,  complaint  in  action  for,  8  460. 

Special  issues  not  made  by  pleadings,  how  tried,  8  809. 

Statute  of  limitations,  8  458. 

Statute,  private,  8  459. 

Striking  out,  order  deemed  excepted  to,  8  847. 

Striking  out,  orders  striking  out,  part  of  judgment-roll,  8  670. 

Striking  out  redundant  and  irrelevant  matter,  8  458. 

Striking  out  sham  answer,  8  458. 
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PI£ADIIfO.     (OoDtinued.) 
Subscription  to,  S  446. 

Sapplement*],  for  revival  of  Judgment,  S  08^* 
Supplemental,  in  partition,  S  761. 
Supplemental,  to  bring  in  necessary  parties,  S  880. 
Supplemental,  when  allowed,  8  464. 
Time,  power  of  court  to  extend,  {  1054. 
Title,  defective,  or  want  of,  effect  of,  fi  1040. 
Variance,  amendment,  f  S  469.  470. 
Variance,  immaterial,  how  provided  for,  |  470. 
Variance,  what  is  not,  but  a  failure  of  proof,  8  471. 
Variance,  when  material,  8  469. 
Variance.     See  Variance. ' 
Verification,  affidavit,  8  446. 
Verification,  by  attorney,  8  446. 
Verification,  by  attorney,  what  to  state.  8  440. 
Verification  by  oiBeer  of  corporation,  8  446. 
Verification  by  one  other  than  party,  8  446. 
Verification,  manner  of,  8  446. 
Verification,  may  be  by  affidavit,  8  2009. 
Verification,  party  to  make,  generally,  8  446. 
Verification,  when  necessary,  8  446. 

Verification,  who  may  make,  when  corporation  a  party,  8  446. 
Verification.     See  Verification. 
What  constitute  the  pleadings  in  proceedings  against  Joint  debtor  after  Judgment 

8  998. 
What  pleadings  are  allowed,  8  422. 
Written  Instrument  in  Justice's  court,  8  886. 
Written  instruments,  88  447-449. 

PLURAL. 

Includes  singular,  8  17. 

POLIOB  COURT.  ^      ^  ^,     ^,^   .^        _   „ 

Act  transferring  records  and  proceedings  to.     See  Appendix,  tit.  'Secorda. 

Action  in,  commenced  by  filing  complaint,  8  929. 

Answer  may  be  oral  or  written,  8  981. 

Answer,  when  may  be  made,  8  981.  ,  ^,     .  *^^ 

Appeal,  Judgment  of  superior  court  on,  what  appealable,  8  964, 

Appeal  to  superior  court,  88  974-980.     See  Appeal. 

Attorney,  license  not  necessary  to  practice  as,  in,  8  281. 

Attorney  may  practice  without  license  in  what  eourU,  8  281. 

Certiorari,  cannot  issue,  8  1068. 

Complaint,  filing,  8  929. 

Complaint  in,  to  be  verified,  8  929. 

Complaint  to  contain  what,  8  929. 

Impaneling  Jury  in  criminal  case,  Penal  Code  govema,  8  251. 

Impaneling  Jury,  manner  of,  $8  250,  261. 

Jurors  for,  how  summoned,  88  280,  281. 

Mandamus,  cannot  issue,  8  1085. 

Ordinance,  how  pleaded,  8  929. 

Ordinance,  violation  of,  how  pleaded,  8  929. 

Proceedings  conducted  as  in  Justice's  court,  8  98t« 

Prohibition,  cannot  issue  writ  of,  8  1108. 

Provided  for  in  Political  Oode,  8  121. 
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POLIOE  COUBT.     (Contfnued.) 

Record,  police  courts  are  not  courts  of,  i  84. 

Review,  writ  of,  cannot  Isauei  |  1068. 

Seal,  has,  i  147. 

Seal,  form  of,  |  150. 

Summons,  time  for  issuing,  |  030. 

Summons,  time  for  return  of,  8  830. 

Trial,  adjournment,  9  981. 

Trial  by  court.  In  what  cases  will  be  had  on  rlolating  ordlnnnce,  8  932. 

Trial  by  jury,  when  defendant  entitled  to,  on  violating  ordinancat  i  9 32, 

Trial,  time  for,  |  981. 

POLICE  JT7DOB.     See  Police  Conrt. 

Act  conferring  upon  justice  power  to  act  as,  8  115,  nola. 
May  take  acknowledgment,  affidavit,  deposition,  8  179. 

POLLXKO  JtmT. 

Right  of,  and  proceedings  on,  8  018. 

POSSESSION. 

Adverse,  88  818  et  seq.     See  Adverse  Possession. 

Issue  of  title,  evidence  of  continued  possession  of  remote  occupant,  8  183 A, 

Parties  defendant,  who  may  be  joined  in  action  for,  9  379. 

Personalty,  actions  involving  possession,  costs  in,  98  1022,  1024. 

Presumption  of  ownership  from,  8  1968. 

Realty,  action  to  recover,  costs  of  course  allowed  when,  88  1022,  1024, 

Writ  of,  plaintiff  in  action  to  determine  adverse  elaim  may  have,  8  880. 

Writ  of.     See  Assistance. 

POSTPONEMENT.     See  Oontinuance;  Justice's  Court,  ZIII. 
Costs  may  be  imposed,  8  1029. 
Forcible  entry,  in,  8  1178. 
Mandamus,  on,  8  1090. 
Trial,  99  595.  596. 
Trial,  commission,  return  of,  8  2027. 
Trial,  justice's  court.  98  878-876. 

POWER  OF  ATTORNEY. 

To  act  as  counsel  in  justice's  court,  8  98, 

POWERS. 

Realty,  powers  over,  necessity  of  writing,  89  1971,  1972. 

PRACTICE.     See  Trial. 

Action,  when  commenced,  8  850. 

Agreed  case.     See  Agreed  Case. 

Argument,  bringing  up  case  for,  8  664. 

Calendar.     See  Calendar. 

Clerk  taking  testimony,  when  no  shorthand  reporter,  8  1081« 

Confession  of  judgment.     See  Confession  of  Judgment. 

Consolidation  of  actions,  when  may  be  ordered,  8  1048. 

Costs.     See  Costs. 

Discussions  of  law  are  to  be  addressed  to  court,  8  2103. 

Eminent  domain,  rules  of  practice  governing,  99  1256,  1263. 

Error  disregarded,  unless  substantial  rightf.  affected,  8  475. 
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PBACTIOE.      (Continued.) 
Issues.     See  Issues. 

Modes  by  which  testimony  taken,  S  2002. 
Motions.     See  Motions. 

Orders  out  of  court  without  notice,  how  Tseated  or  modified,  §  987. 
Orders.     See  Orders. 

Power  of  court  where  procedure  not  specifically  provided,  S  187* 
Proceedings  where  judge  or  juror  called  as  witness,  S  1888. 
Special  issues  not  put  in  issue  by  pleadings,  trial  of,  §  809. 
Successive  sctions,  right  to  maintain,  {  1047. 
Time,  extension  of,  power  as  to,  $  1054. 
Vacancy  in  office  of  judge  does  not  affect  proceedings,  (  184. 

PBEFEBENCB. 

Claims  for  wages,  8(  1204-1207.     See  Preferred  Claims.. 

Condemnation  proceedings,  preference  of,  over  other  civil  actions,  |  1264. 

Debts  against  decedent's  estate,  §§  1504,  1643-1645. 

Election  contests,  preference  of,  on  appeal,  S  57. 

Family  allowance,  preference  of,  9  1467. 

In  making  appointment  of  special  admiuistrators,  I  1418. 

Mechanic's  lien,  preference  of,  $  1186. 

Probate  appeals,  preference  given  to,  {  57. 

Trustee  for  missing  persons,  preference  in  appointing,  fi  1822. 

Where  several  persons  equally  entitled  to  administer,  59  1366,  1867. 

Who  entitled  to,  in  appointment  of  administrator.     See  Executors  and  Admlnlstn- 

tora,  I. 
Who  entitled  to,  in  appointment  of  guardian,  9  1751. 

PREFERBED  CLAIMS. 

Assignment  for  creditors,  wages  and  salaries  are,  9  1204. 

Assignment  for  creditors,  wages  and  salaries,  extent  of  preference,  |  1204. 

Assignment  for  creditors,  wagea  and  salaries,  services  to  be  rendered  within  sixty 

days,  9  1204. 
Attachment  or  execution,  preference  of  wsges,  9  1206. 

Attachment  or  execution,  preference  of  wages,  allowance  of  costs,  99  1206,  1207. 
Attachment  or  execution,  preference  of  wages,  claim,  how  disputed,  9  1207. 
Attachment  or  execution,  preference  of  wages,  extent  of,  9  1206. 
Attachment  or  execution,  preference  of  wages,  how  claimed,  9  1206. 
Attachment  or  execution,  preference  of  wages,  payment  out  of  proceeds,  9  1206. 
Attachment  or  execution,  preference  of  wages,  proceedings  where  disputed,  9  1206. 
Death  of  employer,  wages  and  salaries,  to  what  extent  preferred,  9  1205. 
Employee,    preference   of,    to   extent   of   one   hundred    dollars.     Bee   Master  %nC. 

Servant. 
Insolvency,  wages  and  salaries  are,  9  1204. 
Insolvency,  wages  and  aalarles,  extent  of  preference,  9  1204. 

Insolvency,  wages  and  salaries,  services  to  be  rendered  within  sixty  dsys,  1 1204. 
Wages  a  preferred  claim  against  estate  of  decedent,  9  1205^ 

PBE80BIFTI0N.     See  Adverse  Possession* 

PBE8ENT. 

Includes  future,  9  t7. 

PBEBUMPTIONS. 

Ancient  documents  presumed  genuine,  9  1068^ 
9indin^  on  ^ury,  9  1961,. 
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PBEST7MPTIOK8.      (Contlnved.) 

Books  eontaininff  laws  of  foreign  eonntry  or  alitor  itata  preanmed  eorreet.  f  1900. 

CktncluaiTe,  entimeratioii  of,  fi  1962. 

Conclusive,  estoppel  by  acta  in  paia,  i  1962. 

Conclusive,  estoppel  by  "standing  by/'  f  1962. 

Conclusive,  estoppel  in  paia,  8  1962. 

Conclusive,  generally,  S  1962. 

Conclusive,  guilty  intent,  from  unlawful  act,  i  1962. 

Conclusive,  judgment.  If  1908,  1962. 

Conclusive,  legitimacy,  |  1962. 

Conclusive,  malicioua  intent,  from  unlawful  aei,  |  1962. 

Conclusive,  order  of  eourt,  8|  1908,  1962. 

Conclusive,  presumptions  made  conclusive  by  statute,  8  1969. 

Conclusive,  recital  in  written  instrument,  8  1962. 

Conclaaiva,  tenant  cannot  deny  landlord'a  title,  8  1962. 

Controverted,  jury  bound  to  find  according  to,  nnleaa,  8  1961. 

Controvertible,  88  1961,  1968. 

Definition  of,  8  1959. 

Disputable,  88  1961,  1968. 

Disputable,  acquiescence,  presumption  from,  8  1968. 

Disputable,  ancient  writing,  86  34,  1963. 

Disputable,  arbitration,  all  mattera  passed  upon,  8  196S« 

Disputable,  arising  from  order  of  court,  8  1909. 

Disputable,  booka  containing  reporta  of  eaaea,  8  1968. 

Disputable,  booka  printed  by  authority,  8  1968. 

Disputable,  books,  eontenta  of,  correct,  8  1968. 

Disputable,  burial-ground,  dedication  of,  8  1968. 

Disputable,  consequence  of  act  intended,  8  1968. 

Disputable,  consideration  for  bill  or  note,  8  1968. 

Disputable,  conaideration  for  indorsement,  8  1968. 

Disputable,  consideration  for  written  contract,   8  1968. 

Diaputable,  consideration  from  writing,  8  1968. 

Disputable,  continuance  of  thing,   8  1968. 

Disputable,  course  of  busineaa,  ordinary,  followed,  8  1968. 

Disputable,  course  of  nature,  or  habita  of  life,  ordinary,  followed,  |  lOOS. 

Disputable,  court  acting  within  juriadiction,  8  1963. 

Disputable,  date,  correct,  8  1963. 

Disputable,  death,  after  aeven  yeara,  8  1968. 

Diaputable,  death,  priority  of,  8  1968. 

Disputable,  dedication  of  burial-ground,   8  1968. 

Diaputable,  delivery,  8  1963. 

Disputable,  delivery  from  posaeaaion  of  order  for  delivery,  8  1968. 

Disputable,  delivery  imports  ownership  of  deliveree,  8  1968. 

Disputable,  evidence  auppressed  would  be  adverse,  8  1962. 

Disputable,  evidence,  that  higher  would  be  adverae  from  producing  Inferior,  1 1962. 

Disputable,  faimeaa  of  private  tranaactions,  8  1968. 

Disputable,  generally,  8  1963. 

Disputable,  higher  evidence  is  adverse,  if  lower  produced,  8  1968« 

Disputable,  identity  of  person  from  identity  of  name,  8  1963. 

Disputable,  indorsement  of  bill  or  note,  8  1963. 

Disputable,  indorsement  of  bill  or  note,  consideration  for,  1 190S« 

Disputable,  indorsement  of  bill  or  note,  time  of,  8  1963. 

Disputable,  indorsement,  where  made,  8  1968. 

Disputable,  innocence,  8  1968. 

Disputable,  issue,  all  matters  in,  passed  upon,  8  1968. 
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Disputable,  Judge  acting  within  Jurisdiction,  |  1968. 

Disputable,  judgment  correctly  determines  riglits,  6  1968. 

Disputable,  Judicial  orders,  9  1909. 

Disputable,  Jurisdiction  that  court  or  Judge  acts  within,  8  1968. 

Disputable,  jury  must  find  according  to,  §  1961. 

Disputable,  jury,  that  matters  within  issues  were  laid  before  and  determined  by, 

{  1963. 
Disputable,  law  has  been  obeyed,  9  1968. 
Disputable,  legitimacy,  9  1968. 
Disputable,  letters  mailed  were  received,  9  1968. 
Disputable,  marriage,  9  1968. 

Disputable,  may  be  rebutted  by  eridence,  99  1961,  1968. 
Disputable,  money  paid  to  a  person  was  due,  9  1963. 
Disputable,  non-concluslTe  judicial  record  correct,  9  1968. 
Disputable,  obligation  deliTered  up  paid,  9  1968. 
Disputable,  officer  regularly  appointed,  9  1968. 
Disputable,  official  duty  performed,  9  1963. 
Disputable,  ordinary  care  taken  of  one's  own  eoneems,  9  1968. 
Disputable,  ordinary  course  of  business  followed,  9  1968. 
Disputable,  ordinary  course  of  life,  9  1963. 
Disputable,  ordinary  course  of  nature,  9  1968. 

Disputable,  ownership  from  acts  of  dominion  or  from  reputation,  9  1968. 
Disputable,  ownership  from  common  reputation,  9  1963. 
Disputable,  ownership  from  exercising  acts  of  ownership,  9  1968. 
Disputable,  ownership  from  possession,  9  1968. 
Disputable,  partnership,  9  1963. 

Disputable,  payment  from  possession  of  order  for  payment,  9  1968. 
Disputable,  payment  of  earlier  rent  and  installments  on  production  of  later  receipt, 

9 1968. 
Disputable,  posaession  imports  ownership,  9  1963. 
Disputable,  rent,  last  receipt  for,  9  1963. 
Disputable,  shorthand  notes,  prima  facie  correct,  9  878. 
Disputable,  surriTorship,  9  1968. 
Disputable,  suppressed  eyidence  adverse,  9  1963. 
Disputable,  that  one  takes  ordinary  care  of  his  concerns,  9  1963. 
Disputable,  that  things  happen  according  to  ordinary  course  of  nature,  9  1968. 
Disputable,  that  things  happen  according  to  ordinary  habits  of  life,  9  1963. 
Disputable,  trustee,  bare,  has  conveyed  to  cestui,  9  1963. 
Disputable,  unlawful  intent,  9  1963. 
Disputable,  witness  presumed  to  speak  truth,  9  1847. 
Disputable,  writing  thirty  years  old,  9  1963. 
Document  over  thirty  years  presumed  genuine,  9  1968. 
Error  not  presumed  prejudicial,  9  475. 

Evidence,  presumption  may  prevail  as  against,  when,  9  2061. 
Foreign  Judgment,  presumption  arising  from,  9  1915. 
(Greater  number  of  witnesses  does  not  control  against,  when,  9  2061. 
Marriage,  presumption  of,  9  1963. 
May  be  controverted  when,  9  1961. 

May  be  rebutted  by  evidence  unless  made  conclusive,  99  1961,  1968. 
Occupation  under  claim  of  title  deemed  adverse,  9  822. 
Officer  regularly  appointed,  9.1968. 
Partnership,  presumption  as  'to,  9  1968. 
Possession  of  realty,  presumption  aa  to,  9  821. 
Posaession  presumed  to  be  in  holder  of  title,  9  821. 
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PBE8UMPTI0K8.     (Continued.) 

Posiestion,  presumption  of  ownership,  %  1068. 

Prersils  a^nst  STidence  when,  S  2061. 

BefnsAl  to  produce  books  and  papers,  on,  9  1000. 

SnrTiTorship,  presumptions  respecting,  S  1963. 

Tenant,  possession  of,  deemed  possession  of  landlord,  {  828. 

Witness  presumed  to  speak  truth,  8  1847. 

Words  presumed  used  in  ordinary  acceptation,  i  1861. 

FBIE8T. 

Exempt  from  Jury  duty,  |  200.  ' 
PriTileffed  communication,  8  1881. 

FBIMA  FACIE  BVIDBNOB.     See  Evidence,  IX. 

FBUCABT  BVIDENOE.     See  BTidenee,  II. 

FBINOIFAL  AND  AGENT.     See  Agency. 

FBINCIFAL  AND  8XJBETT.     Bm  Bursty. 

FBINTINO. 

Included  in  writing,  8  IT. 

FBISON. 

State,  officer  or  attendant  of,  exempt  from  }ury  duty,  8  200. 

FEISONBB. 

AdTerse  possession  against,  8  828. 

Oonfined  on  civil  process,  discharged  on  what  conditions,  8  1148. 

Deposition  of,  89  1995-1997. 

Discharge  of,  denied,  successive  applications,  8  1150. 

Discharge  of,  evidence,  hearing  of,  on  application,  9  1146. 

Discharge  of,  examination  for,  answers  in  writing  may  be  required,  8  1 147. 

Discharge  of,  examination  for,  before  judge,  8  1146. 

Discharge  of,  examination,  interrogatories  and  answers,  reducing  to  writing,  8  114T. 

Dischsrge  of,  examination  of  prisoner  by  Judge  on  spplication,  8  1146. 

Discharge  of,  examination,  plaintiff  may  interrogate  prisoner,  8  1147. 

Discharge  of,  examination,  signing  and  swearing  to  answer,  8  1147. 

Dischsrge  of,  exemption  from  subsequent  arrest,  8  1151. 

Discharge  of,  final,  effect  of,  8  1151. 

Discharge  of,  judgment,  new  execution  may  be  taken  out  on,  8  115S. 

Discharge  of,  judgment  remains  in  force,  9  1152. 

Discharge  of,  notice  of  application  for,  9  1144. 

Discharge  of,  notice  of  application  for,  service  of,  9  1145. 

Discharge  of,  oath  to  be  administered  on,  9  1148. 

Discharge  of,  order  of,  and  release  of  prisoner,  9  1149. 

Discharge  of,  plaintiff  may  order,  9  1153.  ^ 

Discharge  of,  plaintiff  ordering,  no  second  arrest,  9  1158.  ' 

Discharge  of,  where  plaintiff  fails  to  advsnce  funds  for  support  of,  8  1154.  I 

Escape,  limitation  of  action  for,  8  340. 

Limitation  of  action  in  ease  of  imprisonment,  88  828,  892« 

Plaintiff  may  order  discharge  of,  6  1153. 

Support  of,  plaintiff  to  advance  funds  for,  8  1154. 

Witness,  as,  99  1995-1997. 

Witness,  order  for  pi'oductlon  of»  99  1995,  1996. 

I 
i 

J 
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PBZYATE  8ZTTIN08 
In  certain  caaei,  S  125. 


PBIVATB  STATUTE. 
Defined.  {  1898. 

Foreign  law  books  admissible  In  eTidence^  1 1000. 
How  pleaded,  |  459. 
Recitals  in,  how  far  evidence,  I  1908. 

PBIVATB  WBITXNGS.     See  Writings. 

PBIVLLEOB. 

Of  witness,  f  2005. 

PSIVILEOEO  OOlOfUmOATIONS.     See  Witnesiet. 

PBOBATB  00X7BT.     See  Estates  of  Decedents;  Bxeentors  and  Administrators;  Public 
Administrator. 
Appeal  from  decree  settling  tmstee'i  account  after  distribution,  1 1701. 
Appeal,  time  to  take,  9  1715. 
Appealability  of  orders  of,  (963. 
Appeals,  code  sections  governing,  |  1714. 
Appeals,  preference  given,  {  57. 
Chambers,  power  of  court  at,  |  166. 
Citation,  how  directed,  i  1707. 
Citation,  how  issued.  Si  1707,  1708. 
Citation,  how  served,  9  1709. 
Citation,  issued,  upon  whose  application,  9  1708. 
Citation,  personal  notice,  giving  by,  9  1710. 
Citation  to  be  served  ^ve  days  before  return,  §  1711. 
Citation  to  be  signed  by  clerk,  9  1707. 

Citation,  what  to  contain,  9  1707.  , 

Conclusions  of  law  in,  9  1717.  ' 

Costs,  by  whom  to  be  paid,  9  1720. 
Costs,  charging  estate  with,  9  1720. 
Costs,  execution  for,  9  1720. 

Court  to  try  case  when  no  jury  demanded,  9  1717. 
Decree,  recorded,  as  notice,  9  1706. 
Decrees  of,  need  not  recite  jurisdiction,  9  1704. 
Decrees  of,  to  be  entered  in  minutes,  9  1704. 
Decrees  of,  to  be  recorded,  9  1719. 
Decrees  of,  what  only  need  recite,  9  1704. 
Defendant,  who  is,  in,  9  1716. 

Findings  of  fact  and  conclusions  of  law  in,  9  1717. 
Ouardian,  appearance  by,  9  1722. 
Guardian,  appointment  of.     See  Ouardian,  I. 
Guardian,  service  of  notice  upon,  9  1722. 

Issues  of  fact  joined,  how  tried  and  disposed  of,  99  1716,  1717. 
Issues  of  fact,  settling,  framing,  and  submitting.  9  1717. 
Issues,  settling,  framing,  and  submission  of,  9  1717. 
Judgmenta  of,  entered  and  enforceable  as  other  judgments  are,  9  1716L 
Jury  trial,  issues  of  fact,  framing,  settling,  and  submitting,  9  1717. 
Jury  trial  where  issues  of  fact  joined,  9  1717. 
New  trial,  code  sections  governing,  99  1714,  1717. 
New  trial,  grounds  for,  and  procedure  governing,  9  1717. 
Notice,  peraonal,  to  ba  by  citation,  1 1710. 
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PBOBATB  OOUBT.   (Continned.) 

Notice,  recorded  order  or  decree  as,  |  1706. 

Order,  recorded,  »i  police,  9  1700. 

Orders  of,  need  not  recite  juriediction,  {  1704. 

Ordert  of,  to  be  entered  in  minutes,  9  1704. 

Orders,  when  onlj  need  recite  jurisdictional  faeta,  1 170C 

Personal  notice  to  be  bj  citation,  |  1710. 

Plaintiff,  who  is,  in,  |  1716. 

Power  oif,  at  ehambers,  I  166. 

Practice,  rules,  in  general,  9  1718. 

Practice  of,  sections  of  code  governing,  1 1718. 

Preferences  giren  to  appeals  in  probate,  9  57. 

Public  administrator,  99  1726-1744.     See  Publle  Administrator. 

Publication,  how  often  to  be  made,  9  1705. 

Recorded  order  or  decree  as  notice,  9  1706. 

Serrice  on  guardian,  e<iuiTaIent  to  serrice  on  ward,  9  1722. 

Transfer  of  boolcs,  papers,  and  actions  to  superior  court,  9  79. 

Vacancy  in  trusteeship,  filling,  9  1702. 

Wills.  probaU  of.     See  Wills.  VII,  X,  XI. 

Witness,  non-resident,  taking  deposition  of,  9  1808. 

Witness,  testimony  of  one,  when  sufficient,  9  1808. 

Writs  and  process  necessary  may  be  iasued  at  ehambers,  9  166. 

PBOBATIOlff  OFFIOEB. 

Appointment,  intention  of  act,  9  181>  aubd.  0. 

Conditions  of  probation,  furnishing  to  child,  9  181,  tubd.  11. 

Conditions  of  probation,  Tiolation  of,  proceedings  on,  9  18it  snbd.  IQL 

Courts,  in  what  courts  to  serre,  9  131,  aubd.  18. 

Creation  of  oiBce  of,  9  181,  subd.  7. 

Deputies,  appointment  of,  9  181,  subd.  7. 

Deputies,  appointment,  intention  of  act,  9  IBl,  subd.  0. 

Deputies,  additional,  serve  without  salary,  9  131,  subd.  5. 

Deputies,  additional,  appointment  and  removal  of,  9  181,  subd.  8. 

Deputies,  allowance  and  payment  of  expenses,  9  181,  subd.  6. 

Deputies,  creation  of  office  of  deputy,  S  131,  subd.  7. 

Deputies,  duties  and  powers  of,  9  181,  subd.  8. 

Deputies,  in  what  courts  to  serve,  9  131,  subd.  18. 

Deputies,  number  of,  9  181,  subd.  5. 

Deputies,  powers  of  peace-officers,  have,  9  181»  subd.  18. 

Deputies,  removal  of,  9  131,  subd.  7. 

Deputies,  term  of  office  of,  9  181.  subd.  7. 

Duties  of,  9  181,  subds.  8,  10,  11. 

Examining  into  Institutions,  9  181,  subd.  4. 

Expenses,  allowance  and  payment  of,  9  181,  subd.  6. 

Inquiry  into  antecedents  of  offender,  duty,  9  181,  subd.  !(!• 

Number  of,  9  181,  subd.  5. 

Office  of,  creation  of,  9  131,  subd.  7. 

Peace-officers,  have  powers  of,  9  181,  subd.  18. 

Probation  committee,  sppointment  of,  9  181,  snbd.  1. 

Probation  committee,  appointment  of  officers  and  deputiai,  9  181,  aubd.  7. 

Probation  committee,  compensation,  act  without,  9  181,  aubd.  8. 

Probation  committee,  institutions,  examining  into,  9  131,  subd.  4k 

Probation  committee,  institutions,  report  ou,  9  131,  subd.  4. 

Probation  committee,  intention  of  act,  9  181,  subd.  8. 
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PBOBAnOV  0F7I0E&     (Oontinned.) 

Probation  eommittee,  number  of,  i  131,  subd.  1. 

Probmtion  eommitUe,  oath  and  qualification,  S  131,  tubd.  1. 

Probation  aommittea,  tarm  of  office.  9  181.  subd.  2. 

Probation  committee,  yacancles,  how  filled  and  tarm  of  appointee.  |  131,  lubd.  3. 

Raoorda,  keeping  and  ingpeetion  of,  |  131,  subd.  10. 

Remoral  of,  I  181,  subd.  7. 

Report  and  recommendation  on  child,  |  131,  aubd.  10. 

Report  of  Tiolation  of  termi  of  probation,  8  181.  subd.  11. 

Report  on  child  released  on  probation,  |  181,  aubd.  10. 

Term  of  office  of,  8  181,  lubd.  7. 

PBO0EEDING8  IN  BBM. 

GonduiiTeneaa  of  Judgments,  8  1008. 
What  proceedinffi  are,  8  1908, 

PBOCE88.     See  Sammona. 
AbbreTiationa,  8  ISO- 
Abuse  of,  contempt,  8  1200. 
Abuse  or  disobedience  of,  a  contempt,  8  1209. 
Amendment  of,  power  of  court.  9  128. 
Chambers,  power  of  Judge  at.  to  issue,  88  105»  168* 
Oontempt,  for  abuse  of,  88  906,  1309. 
Defined.  8  17. 

Discharge  of  persons  imprisoned  on  ciTll  process,  88  1 148-1 154« 
Disobedience  of.  contempt,  8  1209. 
Execution  of,  where  new  county  formed.  8  687. 
Guardian,  service  on,  as  aerrice  on  ward,  8  1723. 
How  far  extends,  8  78. 
Interference  with,  contempt,  8  1209. 

Issuance,  serrice,  filing,  etc.,  of,  on  Saturday  afternoon,  yalid.  8  10. 
Joint  debtors,  to,  after  Judgment,  88  989-991. 
Justice'a  court,  from,  duty  of  aheriff  and  deputy  to  serre,  8  87. 
Justice's  court,  in.  payment  of  feea,  8  91. 
Justice's  court,  may  issue  to  any  part  of  county,  8  919. 
Justice's  court.  Issuance  in,  8  91. 
Justice's  court,  to  be  issued  without  blanks,  8  920. 
Language  to  be  used  in,  8  185. 
Mistake,  relief  from,  8  473. 
Mode  of  carrying  Jurisdiction  into  effect,  8  187. 
Power  of  court  to  amend  and  control,  8  128. 
Power  of  judges  at  chambers  to  issue,  88  165,  168. 
Return  of,  in  Justice's  court,  88  87,  89. 

Seal,  want  of.  not  to  affect,  when.     See  Appendix.  *^t,  "Procesa.** 
Service  by  telegraph,  8  1017. 
Serrice.  guardian  may  waive,  8  1722. 
Service  of,  must  be  on  party,  8  1015. 
Service  on  associatea  in  bosiness.  9  888. 
Service  on  necessary  parties  ordered  in  by  court,  9  889. 
Service  on  guardian,  8  1722. 

Service  on  persons  tranaacting  business  under  common  name.  9  888. 
Signifies  what,  8  17. 

Superior  court,  process  of,  extenda  to  all  parta  of  atate,  8  78. 
Telegraph,  service  by,  8  1017. 
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PBODVOnON  OF  D00X7MENTS.     See  Inspection  of  Writlnffft. 
Notice  to  produce,  effect  of  failure  to  produce.  {  1938. 
Notice  to  produce,  necasiitj  of,  9  1938. 

PB0ITT8.     Bee  Ezeeutore  and  Administrators,  V. 
From  time  of  execution  to  redemption,  6  707. 
Heine,  limitation  of  actiona  for,  9  836. 

PBOHIBITION. 

Affidavit,  issued  on,  9  1103. 

AltematiTC  or  peremptory,  writ  is,  9  1104. 

Alternative,  requisites  and  form  of,  9  1104. 

Appeal,  9  1109. 

Appeals,  code  sections  relating  to,  apply,  9  1110. 

Application  to  be  by  person  beneficislly  interested,  9  11 08, 

Code  sections  tliat  apply  to,  99  1105,  1109,  1110. 

Oounterpart  of  mandamus,  9  1102. 

Courts,  what  may  issue,  9  1103. 

Defined,  9  1102. 

Effect  of,  on  proceedings  in  inferior  tribunal,  9  1102. 

Hearing  at  any  time,  9  1108. 

Holidays,  may  be  issued  and  served  on,  9  78* 

In  what  cases  may  issue,  9  1103. 

Justice's  court  cannot  issue,  9  1103. 

Limitation  of  action,  elTect  of  prohibition,  9  856. 

May  be  issued  or  served  any  day,  9  134. 

New  trial  in,  9  1109. 

New  trials,  code  sections  relating  to,  apply,  9  1110. 

Peremptory,  requisites  and  form  of,  9  1104. 

Person  beneficially  interested  to  apply  for,  9  1108. 

Police  court  cannot  issue,  9  1103. 

Procedure  governing,  99  1105,  1109,  1110. 

Remedy,  want  of  plain,  speedy,  and  adequate,  necessary,  9  1108. 

Return  and  hearing  may  be  at  any  time,  9  1108. 

Returnable,  may  be  made,  at  any  time,  9  1108. 

Superior  court  may  issue,  9  1103. 

Superior  judge  or  court  may  issue,  9  76. 

Supreme  court  justice  may  not  grant  at  chambers,  9  185. 

Supreme  court  may  issue,  99  51,  1108. 

To  whom  may  issue,  9  1103. 

Verified  petition,  issues  on,  9  1108. 

What  courts  may  issue,  9  1103. 

What  sections  of  code  apply  to,  99  1105,  1109. 

When  will  issue,  9  1108. 

PB0MI880BT  NOTES.     See  Negotiable  Instrumenta, 
Joinder  of  parties  to  commercial  paper,  9  888* 

PROOF.     See  Evidence. 

PBOPEBTY. 

Definition  of  injury  to,  9  28. 
Includes  real  and  personal,  9  17. 
Joinder  of  actions  for  injuries  to,  9  427. 
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^BOSEOtTTIOK. 

DiBmissal  for  wnnt  of,  on  court's  own  motion,  |  588. 
Dismissal  of  action  for  want  of,  S  588. 
Failure  of  plaintiff  to  bring  case  to  trial,  dismissal,  §  588. 
Notico  of  motion  to  dismiss  for  want  of,  |  588. 

PRO  TEMFOBB  JT7DOB.     Boo  Judges. 

PBO  TEMFOSE  BEPOBTEB.     See  Phonographic  Reporter!. 

PBOVISIONAZi  BEMEDIE8.     See  Certiorari;  Injunction;  Mandnmus;  Prohibition. 
Affidavit  may  be  used  on,  J  2009. 

Diftmissal  in  case  of,  delivery  of  bond  to  defendant,  9  890. 
Dismissal  or  nonsuit,  delivery  of  undertaking  to  defendant  and  action  on,  i  681. 

PUBUO  ADMINISTBATOB. 

Account,  copy  of,  to  be  filed  with  estate,  |  1789. 

Account,  court  may  order,  at  any  time,  S  1785. 

Account,  duty  of,  as  to,  f  1729. 

Account,  failure  to,  a  misdemeanor,  {  1744. 

Account,  failure  to,  duty  of  district  attorney,  S  1744. 

Account,  failure  to,  punishment  for,  }  1744. 

Accounting  and  delivering  up  estate,  where  executor  appointed,  {  1780. 

Accounting  to  county  clerk,  time  of,  I  1789. 

Act  requiring  coroner  to  act  as,  In  certain  cases.     See  Appendix,  tit.  "Publle  Ad- 
ministrator." 

Actions  for  property,  papers,  etc.,  may  institute,  9  1732. 

Affidavit  that  he  is  not  interested  in  expenditures,  9  1788. 

Appointment  of  executor  or  administrator,  duty  on, 9  1780. 

Appointment,  order  of,  9  1865. 

Bond,  additional,  on  sale  of  realty,  9  1727. 

Bond  of,  official,  sufficient,  9  1727. 

Civil  officers  to  notify,  of  property  subject  to  waste,  9  1781. 

Code  sections  applicable  to,  9  1748. 

Compensation  and  allowances  of,  9  1618. 

Court  may  order,  to  take  charge  of  estate  when,  9  1411. 

Delivery  of  property  to  executor  or  administrator  and  accounting,  9  1780. 

Delivery  of  property  to  heirs  or  executors  may  be  ordered,  9  1735. 

Deposit  of  funds  with  corporation.     See  Appendix,  tit.  "Corporations." 

Deposit  of  moneys  with  county  treasurer,  99  1787,  1789. 

Deposit  with  county  treasurer,  duties  and  compensation  of  treasurer,  9  1787. 

Deposit  with  county  treasurer,  investment  by  treasurer,  9  1787. 

Deposit  with  eounty  treasurer,  money,  how  drawn,  9  1737. 

Deposit  with  county  treasurer,  order  for,  when  issued,  9  1740. 

Deposit  with  eounty  treasurer,  order,   refusal   to   obey,    duty   of  district   attorney, 
9  1740. 

Deposit  with  eounty  treasurer,  payment  of  unclaimed  money  into  state  treasury, 
9  1787. 

Duty  of  persons  in  whose  house  stranger  dies,  to  gire  notice  to,  9  1738. 

Escheat,  9  1787. 

Estates  which  may  be  administered  by,  9  1726. 

Every  six  months,  return  of  condition  of  estate  to  be  made,  9  178A* 

Expenditures,  not  to  be  interested  In,  9  1738. 

Failure  to  account,  a  misdemeanor,  |  1744. 
Codo  OiT.  Proo. — 70 
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PT7BLI0  ABMnrXBTRATOB.     (Continued.) 

Failur*  to  five  notice  to,  of  death,  damA^es,  f  1728. 

Failure  to  pay  over  money,  proceeding  against,  for,  S  1740. 

Fees  of  olBcera,  when  and  by  whom  paid,  f  1741. 

How  to  adminiiter,  I  1729. 

Inventory,  |  1729. 

Lettera,  must  take  out,  with  reasonable  dispatch,  S  1727. 

Letters  of,  when  and  how  obtained,  i  1727. 

Letters,  procedure  in  obtaining,  9  1727. 

Misdemeanor,  failure  to  make  returns  or  account,  {  1744. 

Must  institute  suits  to  recover  property,  |  1782. 

Kot  to  be  Interested  in  payments,  fi  1788. 

Notice  to,  of  death,  duties  and  liabilities  as  to,  9  1728. 

Notice  to,  of  property  subject  to  waste,  officers  to  give,  |  1781. 

Oath  of,  i  1727. 

Oaths  may  be  administered  by,  S  1742. 

Officers  to  notify,  of  property  subject  to  waste,  1 1781. 

Order  for  delirery  of  property  to  heirs  or  executors,  {  1735. 

Order  of  appointment,  9  1865. 

Order  on,  to  account,  9  1785. 

Order  on,  to  turn  property  over  to  county  treasurer,  9  1740. 

Proceedings  against,  for  failure  to  pay  over  money,  9  1740. 

Real  estate,  additional  bond  on  sale  of,  9  1727. 

Report,  affidavit  that  he  is  not  interested  in  payments,  9  1788. 

Return  of  condition  of  estates,  publishing,  posting,  and  filing,  9  1736. 

Return  of  condition  of  estates  to  be  made  every  six  months  and  published,  9  1786. 

Return  of  condition  of  estates,  whst  to  show,  9  1788. 

Returns,  failure  to  make,  a  misdemeanor,  9  1744. 

Returns,  failure  to  make,  punishment  for,  9  1744, 

Unclaimed  estate,  how  disposed  of,  9  1739. 

Waste,  civil  officers  must  inform  of,  9  1781. 

What  estates  may  be  administered  by,  9  1720* 

When  may  be  directed  to  take  estate,  9  1411. 

When  to  account  for  estate,  9  1730. 

When  to  deliver  up  estate,  9  1780. 

When  to  settle  with  county  clerk,  9  1739. 

When  to  be  appointed,  9  1865. 

PUBLICATIOH. 

Affidavit  of,  or  certified  copy,  prima  facie  evidence,  §2011. 

Affidavit  of,  where  filed,  9  2011. 

Affidavit  to  prove,  99  2010,  2011. 

Changed  names,  of,  9  1279. 

Contempt,  publication,  whether  is,  9  1209. 

Default,  where  service  by,  procedure,  §  585. 

Judgment-roll,  where  summons  served  by,  9  670. 

Newspaper,  publication  in,  how  proved,  9  2010. 

Notice  of  dissolution  of  corporation,  9  1230. 

Notice  of  petition  for  probate,  of,  9  1803. 

Notice  to  lien-holders,  on  partition,  service  of,  by,  9  769. 

Order  for  sale  of  ward's  property,  of,  9  1783. 

Order  to  appear  in  escheat  proceedings,  of,  9  1269. 

Petition  for  change  of  name,  of,  9  1277. 

Probate  proceedings,  how  often  to  be  made,  in  general,  9  1708. 
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Probate  proceedings,  publications  In,  number  of,  i  1718. 

Berviee  on  nnlcnown  or  non-resident  parties  in  partition,  |  757* 

Summons  in  partition,  S  757. 

Summons,  of,  default  for  failure  to  answer,  §  585. 

Summons  to  unknown  partiea  in  suit  to  quiet  title,  i  760. 

Summons,  when  and  how  made,  S9  412,  413. 

PUBLIO  DOCUMENTS.     Baa  Written  Instruments. 

PUBUO  HEALTH. 

Lien  for  work  dona  bj  health-offieer  where  owner  refutes  to  eonnect  with  sewer, 
i  1191s. 

PUBLIO  LAND. 

Actions  to  quiet  title  to,  Sffalnst  state.     See  State. 

Adrerse  possession,  elfeet  on  certificate  of  location  or  purchase,  8  1925. 

Certificate  of  purchase  or  of  location  as  evidence,  8  1026. 

Holding  for  mining  purposes,  effect  on  eertiftoate,  §  1925. 

Patent,  statement  in.  as  evidence,  S  1927. 

Proceedings  to  determine  heirs  of  applicant  for,  dying  before  patent  Issued,  1 1724. 

Void  letters  patent,  limitation  of  action  to  reoovar  land,  f  817. 

PXTBLIO  OFFIOEB.     Sea  Officer. 

PUBLIO  PBOPEBTT. 
Exemption  of,  |  690. 


PUBLIO  USE.     See  Eminent  Domain. 


Q 


QUESTIONS  OF  LAW  AND  FACT. 

Discussions  of  law  to  be  addressed  to  court,  |  2102. 

Eridence,  rules  of,  spply  on  trial  of  question  of  fact  hj  court,  f  2108. 

Fact,  questions  of,  to  be  tried  hj  Jury,  |  2101. 

Issues  of  fact,  how  tried,  S  592. 

Issues  of  fact  to  be  tried  by  jury,  unless  waived,  |  888. 

Law,  to  be  decided  by  court,  9S  591.  2102. 

Law,  what  are  questions  of,  f  2102. 

Writ  of  possession,  9  880. 

QUIETING  TITLE. 

Action  involving  validity  of  gift  or  trust  under  will,  conclusiveness  of  determina* 

tion,  9  788. 
Action  involving  validity  of  gift  or  trust  under  will,  will  admissible,  9  788. 
Action  lies  to  determine  adverse  claim  in  what  cases,  9  788. 
Action  to  be  brought  in  county  where  land  is,  9  78. 
Action,  who  may  bring,  9  788. 

Action  by  possessor,  complaint,  allegations,  and  verification,  9  749. 
Action  by  possessor,  cumulative,  remedy  is,  9  751. 
Action  by  possessor,  default,  judgment  not  to  be  entered  by,  9  751. 
Action  by  possessor  for  twenty  years  lies,  9  749. 
Action  by  possessor,  hearing  and  evidence,  9  751. 
Action  by  possessor,  Judgment  eonclusive,   notwithstsnding  disabilities,  9  750.    - 
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Action  by  posseisor,  judgment  doee  not  affect  state  or  United  States,  9  751. 

Action  by  poseessor,  judgment  does  not   bind   what   tnteresta,  §  751. 

Action  by  possessor,  judgment  in,  and  conclusiveness  of,  §§  750,  751. 

Action  by  possessor,  jurisdiction,   court  has,   to  inquire  into  and  determin*  what 

questions,  S  751. 
Action  by  possessor,  lis  pendens,  proof  of  ftUng,  |  751. 
Action  by  possessor,  lis  pendens  to  be  filed,  S  749. 
Action  by  possessor,  summons,  form  and  contents  of,  §  750. 
Action  by  possessor,  summons,  personal  serrice  necessary  when  known,  |  750. 
Action  by  possessor,  summons,  posting  copy  on  property,  §  750. 
Action  by  possessor,  summons,  publication,  manner  of,  |  760. 
Action  by  possessor,  summons,  publication  of,  fi  750. 
Action  by  possessor,  summons,  publication  of,  how  miade,  |  749. 
Action  by  possessor,  summons,  publication  of,  when  authorised,  §  749. 
Action  by  possessor,  summons,  publication  of,  when  deemed  complete,  9  751. 
Action  by  possessor,  summons,  serrice  and  posting,  proof  of,  9  751. 
Action  by  possessor,  summons,  service  of,  affidavit  aa  to,  9  750. 
Action  by  possessor,  summons,    service    on   unknown   or  non-resident    defendants, 

i  750. 
Action  by  possessor,  summons,  time  to  issue,  9  760. 
Action  by  possessor,  unknown  defendants,  action  against,  lis  pendens  to  be  filed  in 

ten  days,  9  749. 
Action  by  possessor,  unknown  defendants,  how  may  be  described  in  complaint,  9  749. 
Action  by  possessor,  unknown  parties,  action  lies  against,  when,  9  749. 
Action  by  possessor,  unknown  parties,  claims  of,  how  determined,  89  749-751. 
Action  by  possessor,  unknown  parties,  hearing  of  adverse  claim  and  judgment,  9  751. 
Action  by  possessor,  unknown  parties,  judgment  by  default  not  entered.  S  751. 
Action  by  possessor,  unknown  parties,  judgment,  conclusiveness  of,  99  750,  751« 
Action  by  possessor,  unknown  parties,  rights  and  liabilities,  9  750. 
Action  by  possessor,  unknown  parties,  summons,  how  designated  in,  9  750. 
Action  by  possessor,  unknown  parties,   summons,   how  served,  S  750. 
Action  by  possessor,  unknown  parties,  summons,  publication  of,  8  750. 
Adverse  clsim,  action  to  determine,  9  1050. 
Adverse  claim,  parties  In  suit  to  determine,  99  880,  381. 
Adverse  claims  may  be  determined  in  condemnation  proceedings,  9  1247« 
Burnt  records,  in  case  of.     See  Burnt  or  Destroyed  Records  or  Documenta. 
Costs,  plaintiff  cannot  recover,   on  default  or  disclaimer,   9  739. 
Co-tenants  may  unite  in  suit  to  determine  adverse  claim,  9  881. 
Default,  costs  not  allowed,  9  789. 
Disclaimer,  costs  not  allowed,  9  789. 
Dismissal,  failure  to  serve  and  return  summons,  9  581. 
Executor,   quieting  title  by,  9  1452. 

Executors  or  administrators,  actions  by  or  against,  9  1582* 
Heirs  or  devisees,  quieting  title  by,  9  1452. 
Improvements,   setting  off  against  damages,  9  741. 
Injunction,  when  granted,  9  526. 
Jury  trial,  right  to,  9  788. 
Parties,  99  379,  738. 
Parties   defendant,  9  880. 

Parties  holding  under  common  source  may  join,  9  881. 
Party,  application  by  interested  person  to  bs  made,  9  869. 
State,  against.     See  State. 
-Survey,  ete.,  of  property,  99  742,  748. 
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Title,  tennination,  dnrio;  action,  Jadgmenl  In  mm  of,  |  740. 

Where  recordi  burnt.     See  Burnt  or  Destroxed  Becordt  or  DoonmenUl 

Who  moy  brin;,  §  738. 

Writ  of  poeseasion,  right  to,  on  reeoTory,  |  880. 

QX7Z  TAM  ACTIOH. 
Limitation  on,  |  840. 

QXrOBUH. 

Arbitrators,  |8  1058. 1886. 

Majority  may  act  where  Joint  authority  fflTon,  |  15.     Boo  Majority* 

Referees,  fi  1058. 

Senate  sitting  as  coort  of  Impeachment,  quorum  of,  i  86. 

QUO  WABBANTO.     See  Usurpation  of  Office  and  FranehiM* 
Superior  court  or  Judge  may  issue,  S  76. 


BAILBOAO  COBPOBATIOV. 
Eminent  domain,  |  1288. 
Condemnation  for,  estimating  cost  of  fences  and  cattle-guards,  1 1248. 

BAILB0AD8. 

Crossings,  how  to  be  made,  |  1240. 

Crossings,  separation  of  grades,  and  orptnse  of,  1 1240. 

BEAL  FBOPEBTT. 

Acknowledgment  of  couTcyance,  any  Judge  or  Justice  may  take,  |  179. 

Action  affecting,  landlord  may  be  Joined,  where  tenant  in  possession,  |  879. 

Action  against  state  to  quiet  title  to  lands  sold  by  state.     See  State. 

Action  respecting,  must  be  brought  where,  9  892. 

Action  to  determine  conflicting  claims,  spplication  to  be  made  party,  8  889* 

Action  to  recover,  application  to  be  made  party,  §  889. 

Action  to  recoTcr,  general  or  special  verdict  discretionary,  |  625. 

Action  to  recover,  possession,  costs  of  course  sllowed  when,  8  1022« 

Adverse  claim.     See  Quieting  Title. 

Adverse  possession  of,   SSSlSetseq.     See  Adverse  Possession. 

Agreement  for  sale  of,  to  be  written,  8  1978. 

Arbitration,  question  of  title  may  not  be  submitted  to,  8  1281. 

Attachment  of,  manner  of,  8  542. 

Attachment  of.  release,  8  559. 

Authority  of  agent  to  sell,  to  be  written,  8  1978. 

Boundaries,  rules  for  determining,  8  2077. 

Burnt  records,   establishing  title  in  case  of.     See  Appendix,  tit.  "Burnt  or  De* 

stroyed  Records  or  Documents." 
Burnt  records,  filing  notice  of  ownership  In  case  of.     See  Appendix,  tit.  "Burnt 

or  Destroyed  Records  or  Documents." 
Clsimants  under  common  source  of  title  may  unite,  8  881. 
Cloud  on  title,  psrtiea  in  suit  to  remove,  8  881. 
Coextensive  with  what,  8  17. 

Conflicting  claims  to,  dismissal  for  failure  to  serve  or  return  summons,  8  681a. 
Contract  for  purchase  of,  by  decedent,  sale  of,  88  1565-1568. 
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OofU  of  course  in  aetion  InTolTinr  title  or  pouesftion,  81 1033, 1024. 

Go-tenante,  partiei  in  suits  concerning,  {881. 

Defendants  in  action  to  determine  adverse  claims,  |  880. 

Description  of,  in  pleading,  |  455. 

Description  of,  rules  for  construing,  f  2077. 

Ejectment.     See  Ejectment. 

Employment  of  agent  or  broker  to  bay  or  sell  on  commission,   to  hm   writtwi* 

8  1978. 
Execution  affecting,  to  issue  to  whom,  8  687. 
Execution,  how  subjected  to,  88  882,  684. 
Execution  purchaser  may  reeover  for  injury  to,  after  sale  and  before  deliT«ry, 

6  746. 
Execution  sale  of,  how  eondueted,  8  604. 
Execution  sale,  injury  to,  after,  8  746. 
Execution  sale  of,  manner  of,  8  694. 
Execution  sale  of,  notice,  8  692. 
Execution  sale  of,  redemption,  8  701. 
Execution  sale  of,  what  title  passes,  8  700. 
Executions.     See  Executions. 

Forcible  entry,  etc.,  88  1150-1179.     See  Forcible  Entry  and  Detainer. 
Injury  to,  after  execution  sale  and  before  deliver]:,  8  746. 
Issue  of  title,  evidence  of  continued  possession  of  remoto  oecupanti  |  1884. 
Issues  of  fact,  how  tried  in  action  to  recover,  8  692. 
Joinder  of  claims  to  recover,  8  427. 
Judgment  after  death  not  lien  on,  8  669. 
Judgment  for  delivery  of,  8  682. 
Judgment  lien  on,  8  671. 
Judgment  lien  on,  in  another  county,  8  674. 
Judgment  of  justice's  court  a  lien  on.  when,  8  900. 
Lien  for  work  done  by  health-oi&eer  where  owner  refuses  to  connect  with  lewer, 

8  1101a. 
Lien  on,  action  to  foreclose,  where  brought,  88  78,  892. 
Limitation  of  actions  respecting.     See  Limitation  of  Action. 
Lis  pendens,  filing  of,  in  action  relating  to,  8  409. 
Mortgage  on,  action  to  foreclose,  where  brought,  8  892. 
New  parties  in  action  relating  to,  bringing  in,  8  889. 
Notice  of  ownership,  filing,  where  records  burnt.     See  Appendix,  tit.  '*Biinit  ov 

Destroyed  Records  or  Documents." 
Parties  in  action  respecting,  8  879. 
Partition  of,  88  752-801.     See  Partition. 

Party,  application  of  person  to  be  made,  in  action  respecting,  8  889. 
Place  of  trial  of  actions  concerning,  8  892. 
Pleadings,  description  in,  8  456. 
Presumptions  aa  to  possession  of,  8  821. 

Publication  of  summons  in  sctions  involving,  manner  of,  8  749. 
Publication  of  summons  in  actions  involving,   when  authorised,  8  740, 
Quieting  title,  88  788-761.     See  Quieting  Title. 
Ke-entry  after  eviction,  when  a  contempt,  8  1210. 
Return  of  execution  on,  8  688. 
Suit  to  recover.     See  Ejectment. 
Title,  declarations  of  predecessor  admissible,  8  1849. 
Title,  question  of,  may  not  be  submitted  to  arbitration,  8  1281. 
Transferred  cases  concerning,  proceedings  aftor  judgment,  8  400. 
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Trespass  on,  limitation  of  action  for,  {888. 

Undertaking  on  appeal  to  stay  judgment  for  gale  or  delivery  of  realty,  S  045. 

Writing,  necessity  of,  to  ereate  an  intereat  in,  H  1071,  1972. 

BEASONABLB  DOUBT. 
Evidence,  fi  2061., 

EEBUTTAI.. 

Eyidoneo  in,  9  007. 

BEOEIFT. 

Aa  eTidence  of  payment,  S  1068. 

For  payment  of  rent,  presumptions  arising  from,  |  1068. 

For  securities  in  partition  proceedings,  5  790. 

Presumption  aa  to  former  payments  from  later  receipts,  1 1963. 

SheriiTs,  for  accounta  collected  in  attachment,  §  547. 

Whoever  pays  money  or  delivers  property  is  eutiiled  to,  S  2074. 


Action,  may  bring,  §  568. 

Action,  may  defend,  S  568. 

Appeal  from  order  appointing  receiver,  time  to  taVe,  9  939. 

Appeal  lies  from  order  appointing,  9  963. 

Attorney  cannot  be,  when,  9  566. 

Code  sections  governing  appointment,  powers,  and  duties,  9  804. 

Collection  of  debts,  rents,  ato.,  9  568. 

Compromise,  may,  9  568. 

Corporation  as,  qualification,  oath,  bond,  9  1848. 

Corporation,   for,   at  whose   instance   appointed,  9  565. 

Corporation,  for,  dutiea  of,  9  565. 

Corporation,  for,  on  dissolution,  duties  of,  9  565. 

Corporation,   for,  on  dissolution,  forfeiture,  or  insolvency,  S9  564,  565. 

Corporation  may  act,  9  1848. 

Corporation,  statute  authorizing,  to  act  as.     See  Appendix,  tit.  "Corporations.** 

Creditor,  appointment  in  action  by,  9  564. 

Debts,  may  collect,  9  568. 

Disqualification  of  persons  to  act  as,  9  566. 

Escheated  estate,  for,  9  1270. 

Ex  parte  application  for,  additional  nndertnking,  9  666. 

Ex  parte  application  for,  undertaking,  9  566. 

Execution  in  aid  of,  9  564. 

Foreclosure,  appointment  in,  9  564. 

Fraudulent  purchase,   appointment  in   action   to  vacate,  9  504. 

Funds  in  handa  of,  court  can  only  order  on  cousent,  9  569. 

Grounds  for  appointing,  9  564. 

Investment,  funds  in  handa  of,  may  be  invested,  on  order  of  court,  9  569. 

Investment  of  funds  in  hands  of,  order  for,  consent  to,  9  569. 

Judgment,  appointment  after,  9  564. 

Judgment,  to  carry  into  affect,  9  564. 

Oath  of,  9  567. 

ParinersUip  cases,  appointment  in,  9  564* 

Possession  of  property,  |  568. 

i^owera,  9  568. 
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SBCEIVEB.      (Oontiniied.) 
R«ntt,  may  receive,  9  568. 

Undertftkincf,  additional,  on  appointment  of,  I  566. 
Undertaking   of,  9  567. 

Undertaking  on  appeal,  to  atay  judgment  appointing,  9  943. 
Undertaking  on  ex  parte  application  for,  9  566. 
When  may  be  appointed,  9  564. 
Who  may  not  act  aa,  without  consent  of  partiea,  9  666. 

BECITAL8. 

Oonclusivenesi  of,  9  1962. 

Btatutea,  recitals  in,  effect  of,  9  1908. 

BECOBD.     See  Evidence;  Lis  Pendent. 

Abstract  of  justice's  judgment  must  be  recorded,  to  create  1!en  on  ){ind,  9  900. 

Actions,  of,  clerk  must  keep,  9  1052. 

Act  transferring  records  of  old  courts  to  courts  created  by  new  conatitution. 

Appendix,  tit.  "Records." 
Appeal,  what  constitutes  record  on,  9  661. 
Aa  eyidence.     See  Evidence, 
Attachment,  release  of,  how  recorded,  9  559. 
Attachment,  releaae  of,  to  be  recorded,  9  559. 
Attachments,  how  indexed,  9  542. 
Attachments,   recorder  to   index,  9  542. 

Burnt  records  or  documents.     See  Burnt  or  Destroyed  Records  or  T>oeuinenf8. 
Burnt,  restoration  of.     See  Appendix,  tit.  "Burnt  or  Destroyed  RccoriU  or  Doea- 

ments." 
Certificate  of  recording  officer  prima  facie  evidence  of,  9  1883. 
Citizen  may  inspect,   9  1892. 
Contents  of,  how  proved,  9  1855. 

Copy  of  foreign  judicial  record,  when  admissible,  9  1907. 
Copy  of,   officers  to  give,  9  1893. 
Copy  of,  seal,  9  158. 

Court,  parties  cannot  contradict  record  of,  9  1887. 
Courts  of,  what  are,  9  34. 
Decedent's  estate,  lease  of,  recording,  9  1579. 
Docket,  justice's,  a  public,  9  93. 
Execution,  return  of,  9  883. 

Executor's  conveyance,  recording,  99  1601,  1604,  1605. 
Fire,   destruction  by,  condemning  plants   of  title   companies,  9  1288. 
Guardian's  bond  and  letters,  recording,  9  175G. 
Judgment  of  foreign  country,  how  proved,  9  1908. 
Judicial,  defined,  9  1904. 
Judicial,  how  proved,  §§  1905,  1906,  1907. 
Lease  of  decedent's  estate,   recording,  §  1579. 
Letters  of  administration,  and  testamentary,  recording,  9  1887. 
Lis  pendens,  9  409. 
Mechanic'a  lien,  claim  of,  9  1187. 
Mechanic's  lien,  recording,  9  1189. 
Mortgage  of  decedent'a  estate,  recording,  9  1579. 
Not  to  be  removed  from  office,  9  1950. 

Notice  of  completion  of  building,  fes  for  recording,  9  1187. 
Notice,  probate  record  as,  9  1706. 
Partiea  to  record  cannot  contradict  it,  9  1887. 
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Pftrtition,  of  eooTeyanee  In,  §  787. 

Partition  of  decedent's  estate,  recording,  §  1084. 

Probate  bomestead,  decree  relative  to,  S  1719. 

Public,  dockets  and  papers  of  justice,  S  914. 

Public,  of  private  writing,  bow  proved,  S  1919. 

Publie  writines,  wbat  are,  {  1888. 

Recorded  probate  proceedings  as  notice,  §  1706. 

Register  of  actions,  wbat  to  be  entered  in,  9  1052. 

Removal,  order  of  eourt  neeessary  before,  fi  1950, 

Removal,  records  not  to  be  remoTed,  S  1950. 

Secondary  evidence  of,  |  1856. 

Transfer  from  old  court  to  new,  f  S  66,  79. 

What  eonstitutes,  on  appeal,  S  661. 

REDEMPTION. 

Decedent's  estate,  of,  by  Judgment  debtor,  I  1605. 

Execution,   from,  |S  701,  707. 

Execution,  from,  notice,  §  708. 

Execution,  from,  payment  of  taxes,  interest,  liens,  ||  702,  709. 

Execution,  from,  who  may  malce,  8  701. 

Mortgage.     See  Mortgages. 

Mortgage,  note  of  record  of,  to  be  produced,  |  705. 

Payment,  to  whom  to  be  made,  |  704. 

What  necessary  to,  I  705. 

BE-ENTBT. 

On  property  after  eviction,  when  •  eontempt,  {  1210. 

BEFBBENCB. 

Account  of  executor,  referring  to  referee,  91  1636, 1665. 

Account,  of  long,  9  689. 

Account,  reference  of,  on  Judgment  by  default,  9  585. 

Account,  reference  of,  powers  and  duties  of  referees,  9  689. 

Account,  reference  of  questions  involving,  9  639. 

Agreement  for,  to  be  filed  with  clerk,  or  entered  on  minutes,  9  688« 

Agreement  of  parties,  ordered  on,  in  what  cases,  9  688. 

All  issues  in  sction  may  be  referred  by  consent,  9  688. 

All  must  meet,  but  ft  majority  may  act,  9  1058. 

Attorney,   accusations   against,  9  208. 

Bill  of  exceptions,  settlement  by  referee,  9  650. 

Consent,  by,  in  what  cases  may  be  ordered.  §  638. 

Consent,  reference  ordered  without,  ou  motion,  in  what  cases,  9  689. 

Continuance,  eosts  may  be  imposed  M  condition  of,  9  1029. 

Cost-bill.     See  Costs. 

Court  commissioner,  to,  9  640. 

Decedent's  estate,  claims  agoinst,  99  1507,  1508. 

Default,  reference,  when  may  be  ordered,  9  565. 

Demurrer,  when  ordered  after  judgment  for  de.'endant  on,  9  636. 

Depositions,  to  take,  in  proceeding  to  remove  attorney,  9  298. 

Evidence,  rules  of,  in  general,  9  2108. 

Fact  necessary  to  determination,  ordered  to  ascertain,  when,  9  688. 

Fact,  question  of,  not  arising  upon  pleadings,  reference  of,  9  689. 

Failure  ol  partiea  to  agree,  appointment  by  Judge,  9  640. 
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Finding,  effect  and  force  of,  ||  644,  645,  1507. 

Finding  has  force  of  apecial  Terdiet  when,  S  645. 

Finding,  how  excepted  to  and  reviewed,  8  645. 

Findinga  of,  judgment  on,  S  644. 

For  information  of  court,  S  §  638,  680, 

Issue,  of,  bj  court,  (  592. 

Judgment  on  finding,  |  644. 

Judgment-roll,  finding!  of  referee  part  of,  f  670. 

Mandamus,  in,  §  1005. 

Motion,  ordered  on,  in  what  cases,  |  689. 

Objections  to  referee,  affidavita  on,  |  642. 

Objectiona  to  referee,  court  to  hear  and  dispose  of,  %  649. 

Objections  to  referee,  grounds  of,  9  641. 

Ordered  on  motion  in  what  cases,  |  639. 

Ordered  upon  agreement  of  parties  in  what  cases,  |  688. 

Partition  proceedings,  in,  |{  761  et  seq.     See  Partition. 

Partition,  to  determine  lien-holdera*  rights,  {  761. 

Question  not  arising  upon  pleadings,  of,  S  639. 

Referees,  all  to  meet,  but  majority  may  act,  fi  1058* 

Referees,  decision  of,  meaning  of,  8  1038. 

Referees,  disqualification  of,  grounda  for,  8  641. 

Referees,  fees  of,  amount  of,  88  768,  1028,  1508. 

Referees,  number  of,  8  640. 

Referees,  objection  to,  grounds  for,  8  641. 

Referees,  objections  to,  procedure  on,  9  64S. 

Referees,  qualifications  of,  89  640,  641. 

Referees,  quorum,  8  1058. 

Referees,  residence  of,  8  641.  • 

Referees,  what  disqualifies,  8  641. 

Referees,  who  may  not  act  as,  8  641. 

Report,  findings  of  fact,  and  conclusions  of  law,  separately  stated,  8  649. 

Report  to  be  made  within  twenty  days,  8  648. 

Seamen,  of  claims  of,  8  826. 

Special  proceeding,  when  ordered  in,  8  689. 

Statement  on  motion  for  new  trial,  when  case  tried  before  referee,  8  659. 

Supplementary  proceedings,  disobedience  of,  contempt,  8  721. 

When  ordered  after  judgment  on  demurrer,  8  686. 

When  partiea  do  not  consent,  8  689. 

BEOISTEB. 

Of  actions,  clerk  must  keep,  8  1059. 

BEHEABINO. 

In  supreme  court,  8  ^8. 

BELATI0K8HIF.     See  Affinity;  Consanguinity. 
Declarations  of  decedent  respecting,  8  1870. 
Title  of  purchaser  on  execution,  relation  of,  8  700. 

BEIiEASE. 

Attachment,  release  of.     See  Attachments. 


^DEX.  1115 

REMEDT.     8m  Aetlont. 

Judicial,  defined  and  einssffled,  SS  20,  21« 
Merger  of  dTll  and  criminal,  8  82. 

BBBaTTlTUJft. 

Certifying  to  clerk  of  court  below,  I  958* 
In  transferred  eaias,  |  56. 

RENEWAL. 

Application  for  order,  of,  9  182. 

Execution  in  Juatice'a  court,  renewal  of,  |  908. 

K.ENT8.     See  Eatatea  of  Decedents;  Landlord  and  Tenant. 
From  time  of  execution  to  redemption,  |  707. 
Limitation  of  actions  respecting,  f  9  819,  886. 
Presumption  of  payment  of  former  rent  from  later  receipt,  1 1068« 
Receiver  may  collect,  9  568. 

REPXiEYZH.     B—  Claim  and  DeliTtry. 

REPORTER. 

Phonographic.     See  Phonographio  Reporter. 
Supreme  court  deciBions,  9  262. 
Supreme  court.     See  Supreme  Court. 

aspuTATZOir. 

Common,  eTidence  of,  when  admissible,  9  1870^ 
Presumption  of  ownership  from,  9  1968. 

KESOUB. 
LUbility  of  sherifP,  9  801. 
When  a  contempt,  99  906,  1200. 

3B8  OE8TJE 
ETidence  admissible  ae,  99  I860.  1870. 

EB8IDEN0B. 
Non-resident,  place  of  action  againat,  9  898* 
Of  justices  of  peace,  9  159. 
Of  superior  judges,  9  158. 
Ward's  power  of  guardian  to  fix,  9  1758. 

RB8  JUDICATA.     See  Judgments. 
ConelusiTe,  judgment  is,  when,  9  1962. 

Conclusiveness,  action  involring  Talidity  of  gift  or  trust,  9  788. 
Gonclusivness,    judgment  as  evidence,  though  not  alleged,  9  1962. 
Conclusiveness,  judgment  of  court  of  admiralty  of  foreign  oountry,  9  1914. 
Conclusiveness,  judgment  to  be  alleged,  9  1962. 

Conclusiveness,  judicial  record  may  be  impeached  on  what  grounds,  9  1910. 
Conclusiveness  of  foreign  judgment,  9  1915. 
Conclusiveness  of  judgment,  general  rules,  99  1908,  1908* 
Coneluaiveneaa  of  judgment  of  siater  state,  9  1918, 


1116  tNDBZ. 

BBS  JUDICATA.  (Contlnnea.) 

OonolntiTeneu,  parties,  whan  deemed  the  game,  1 1010. 
ConelnaireneM,  what  deemed  adjudged,  9  1911. 
Foreign  Jndgments,  groimda  for  impeachment,  9  1915. 
Jadieial  orders,  eoncluslTeness  of,  99  1908,  1909,  1989. 
Parties,  deemed  same  when,  9  1910. 
Principal  bound  by  judgment  against  surety,  9  1912. 
Proceedings  in  rem,  conclusiveness  of  judgment,  9  190S* 
Proceedings  in  rem,  what  proceedings  are,  9  1908. 
Record  of  court  of  admiralty  as,  9  1914. 

BESPONDENT. 
Who  is,  9  988. 

BESTITUTION. 

Of  property  on  roTersal,  9  96T. 

BBTBOACTP^. 
Force  of  code,  9  8. 
Statute  of  limitations,  9  862. 

BETUBK.     See  Executions;  Summona. 
Certiorari,  9  1070. 
Certiorari,  of,  perfecting,  9  1075. 
Execution,  of,  time  for,  9  683. 
Ol&eer  summoning  jurors,  of,  99  227,  282. 
Summons  returned  how,  9  410. 

BEVIEW,  WBIT  OP. 

Appeal,  code  sections  relating  to,  apply,  9  1110. 

Appeal,  remedy  by,  bars,  9  1068. 

Application  for,  made  on  verified  petition,  9  1069. 

Authority  of  court  under,  9  1074. 

Chambers,  powers  at,  99  165,  166. 

Clerk  to  return  writ  with  transcript  required  when,  9  1070* 

Code  sections  relating  to  appeals  apply.  9  1110.  i 

Code  sections  relating  to  new  trials  apply,  9  1110. 

Code  sections  relating  to  rules  of  practice  apply,  9  1109. 

Contents  of  writ,  9  1071. 

Costs,  9  1032. 

Courts,  what  may  issue,  9  1085. 

Defined,  9  1067. 

Directed  to  whom,  9  1070. 

Extent  of  review  under,  9  1074. 

Form  of  writ,  9  1071. 

Hearing,  time  for.  99  1075,  1108. 

In  what  eases  may  issue,  9  1068. 

Judgment,  copy  signed  by  clerk  to  be  sent  to  inferior  tribunal,  9  1070. 

Judgment,  extent  of  review  under  writ,  9  1074. 

Judgment  in,  9  1075. 

Judgment-roll,  what  constitutes,  9  1077. 

Jurisdiction,  excess  of,  writ  issues  when,  9  1068. 

Justice's  court  cannot  issue,  9  1068. 

New  trial,  code  sections  relating  to,  apply,  9  1110. 
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&EVIBW,  WBIT  OP.     (Contimied.) 

Notice  of  application  for,  may  be  required,  §  1069. 
Notice,  writ  may  issue  without,  9  1069. 
Order  to  show  cause  may  be  issued,  }  1009. 
Police  court  cannot  issue,  {  1068. 

Remedy,  want  of  plain,  speedy,  and  adequate,  necessary,  1 1068. 
Return  and  hearing  may  be  at  any  time,  |  1108. 
Return  of,  clerk  to  make,  with  transcript  required,  8  1069. 
Return  of,  defective,  perfecting,  9  1075. 
Return  to  contain  transcript  of  proceedings,  99  1070,  1071* 
Rules  of  practice,  code  sections  applying,  9  1109* 
Scope  of  review  under,  9  1074. 
Service  of,  manner  of,  9  1078. 
Stay,  effect  of,  as,  99  1071,  1073. 
Stay,  may  be  granted  or  not,  9  1072. 
Stay,  omission  of  words  requiring,  effeet  of,  9  1072. 
Staying  proceedings  in,  in  inferior  court,  9  1072. 
Superior  court  or  judge  may  issue,  99  76,  1068. 
Supreme  court  justice  may  not  grant,  at  chambers,  9  105* 
'Supreme  eourt  may  issue,  99  61i  54,  1068. 
To  whom  will  issue,  9  1068. 

Transcript  of  proceedings,  return  of,  99  1070,  1071* 
What  courts  or  judges  may  grant,  9  1068. 
What  to  contain,  9  1071. 
When  may  be  granted,  9  1068. 
Whom  to  be  directed  to,  9  1070. 
Writ  of  certiorari  denominated  writ  of  review,  9  1067. 

BEVIVAXi. 

Judgment,  revival  of,  after  five  years,  power  of  eourt,  9  685. 
Judgment,  revival  of,  in  favor  ol  execution  purchaser,  9  708» 

REVOCATION. 

Of  wills.     Seo  Willi,  YI. 

BI0T8. 

Jastice's  eourt  has  Jurisdiction,  f  115. 

Limitation  of  action  against  municipality  for,  9  8^0. 

RIPARIAN  OWNERS. 

Condemnation  of  water,  damages,  roles  for  asoertaining,  1 1248. 

RIVERS. 

Boundary,  river  as,  9  2077. 

Venue  of  action  for  offense  on  river  situated  in  Mveral  oovnties,  |  S9t» 

ROADS. 
Boundary,  road  as,  9  2077* 

ROLL  OF  ATTORNEYS. 
How  kept,  9  280. 

BOUTS. 

Justice's  court  has  jurisdiction  over,  |  US. 
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IneomlBtmt  with  eode,  repealed,  1 18. 

Of  eonstmetion  of  code,  f  4. 

Of  court,  courts  of  record  may  make,  {  129. 

Of  court,  limitation  on  power  to  make,  |  120« 

Of  Juitice'a  court,  §  95. 

When  take  effect,  8  13Q. 

8 

8A0BAMENT0  OOUKTT. 

Act  increaaing  number  of  auperior  Judges  in.    8se  Appendix,  tit.  "HJourts.** 
Number  of  superior  Judges,  I  60. 

BALABT. 

Deputy  sherifTs,  In  Justice's  courts,  |  87. 

Juitiee'8,  6§  97,  108. 

Justice's  clerk's  and  assistanta',  in  cities  and  counties  over  two  huadred  Huyosaiid. 

See  Appendix,  tit.  "Justice's  Clerk." 
Lien  for.     See  Lien. 
Preferred  claim,  SS  1204-1207.     See  Preferred  Claims. 

SALES.     See  Estates  of  Decedents;  Executions;  Foreclosure;  Partition. 
Orer  two  hundred  dollars,  effect  of  statute  of  frauds,  |  1978. 

SAN  BEBNABDINO  OOUlffTT. 

Act  increasing  number  of  superior  Judges  in.     See  Appendix,  tit.  "Oonrts.** 

SAV  DIEGO  COUNTY. 

Acts  increasing  and  decreaaing  number  of  superior  Judges  in.     8e«  Appendix,  tH. 
"Oourta." 

SAN  FBANOISOO. 

Claasiflcation  of  Judges  as  to  terms  of  office,  9  88. 

Judgments  and  orders  of  any  session  held  by  one  or  more  Judges  aa  effeetiT*  as  11 

all  Judges  presided,  S  87. 
Justice's  clerk  and  assistants  in,  act  relating  to.     See  Appendix,  tit.   **Jiiatiee's 

Clerk." 
Number  of  superior  Judges,  8  67. 
Presiding  Judge,  election  and  remoTsl  of,  8  67. 

Presiding  Judge  to  distribute  and  prescribe  order  of  business,  8  87. 
Superior  coart,  presiding  judge  to  prescribe  times  of  holding  q>ecial  aeaaiona,  §  IS- 
Superior  court,  sessions  of,  number  of,  8  67. 

SAN  JOAQUIN  COUNTY. 
Number  of  Judges,  8  68. 

SAN  LUIS  OBISPO  COUNTY. 

Acts   increasing  and  decreasing  number  of  auperior  Judges  In.     See    Appendix 
tit.  "Courts." 

SANTA  CLABA  COUNTY. 

Act  increasing  number  of  superior  judges  in.    Sea  Appendix,  tit.  "Oonrta.* 
Number  of  Judges,  8  66. 

SATISFACTION. 

Attorney  may  acknowledge,  8  288.  j 

Mortgage,  foreclosure,  entry  of  aatisfaction  on  margin  of  record,   8  875ft. 
Of  Judgment,  how  made,  8  875. 
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8ATTJRDAT. 

Afternoon  a  half -holiday,  1 10. 
Afternoon,  what  acti  valid  on,  {  10. 

SAVINGS  AND  LOAN  ASSOCIATION.     Sea  OorporatloBli 
Dissolution  of,   9  1284. 

8A VINOS  BANK. 

Deposits.     See  Estates  of  Decedents,  IL 
Limitation  of  action  against,  S  848. 

8CIBB  FACIAS. 
Abolished,  9  809. 

SEAL. 

Cortiflcata,  seal  to,  §  1028. 

Compromise  without,  good,  9  1984. 

Oomt  commissioner,  of,  9  259. 

Court,  of,  clerk  to  keep,  9  152. 

Courts,  of,  how  provided,  9  151. 

Courts,  of,  to  what  documents  to  be  affixed,  9  168. 

Court,  of,  when  private  seal  used,  9  151. 

Courts,  what  oourts  must  have,  9  147. 

Defined,  99  14,  1930,  1981. 

Distinction  between  sealed  and  unsealed  instruments  abolished.  8  1981. 

Execution,  9  682. 

Foreign  country,  aeroU  or  sign  recognised  in,  9  1981. 

Guardian,  9  158. 

Judicial  notice  taken  of,  9  1876* 

Police  court,  of,  9  150. 

Private,  how  made,  9  1981. 

Public,  defined,  9  1981. 

Public,  how  made,  9  1981. 

Scroll  or  sign,  9  1931. 

Sealed  instrument  may  be  changed  or  discharged  by  unsealed,  9  1983. 

Sister  state,  scroll  or  sign  recognized  in,  9  1931. 

Subpoena,  seal  to,  9  1986. 

Superior  court,  of,  9  1^9. 

Supreme  court,  of,  9  148. 

Telegram,  how  described  in,  9  1017. 

To  what  document  to  be  affixed,  9  158. 

Want  of,  not  to  affect  validity  of  writs,  process,  etc.,  when.     See  Appendix,  tit 

••Process." 
What  courts  shall  have,  9  147. 
What  includes,  9  14. 
Writ,  necessary  for,  9  158. 

HEALED  VERDICT. 
Jury  may  bring  in,  when,  9  817. 

SEAMEN.     See  Shipping. 
Exempt  from  jury  duty,  9  200. 
Exemption  of  earnings  of,  9  <tOO. 

SEABCHEB  OF  REC0BD8. 
Plants  of,  subject  to  right  of  eminent  domain,  9  1288. 
What  property  of,  exempt,  9  890. 


1120  INDBZ. 

8B0BSTAST. 

Of  superior  eonrt.  In  certafn  eiUei  and  eounties.     8m  Appendix,  tit.*  '^Oonrta.* 
Of  lupreme  eourt,  8S  265,  266. 

8B0BETABT  OF  STATB. 

Certified  eopiee  of  deereea  changing  namei  to  be  filed  with,  1 1279* 

SECTION. 

Meaning  of,  {  17. 
Befera  to  wliat.  i  17. 

SEDUCTION. 

Father  may  ene  for  daughter's,  |  875. 

Guardian  may  sue  for  seduction  of  ward,  |  875. 

Limitation  of  action  for,  §  840. 

Mother  may  sue  for  daughter's,  when,  (  376. 

Sitting  of  eourt,  prirate,  9  125. 

Unmarried  female  may  recover  exemplary  damages  for  own,  8  874. 

Unmarried  female  may  sue  for  her  own,  {  874. 


Within  fire  years,  when  necessary  to  recover  realty,  SS  818,  810. 

SENATE.     See  Impeachment. 

SERVICE.     See  Process. 

Aflidarit,  serriee  provable  by,  S  2000. 

Appearance  equivalent  to,  8  416. 

Association,  on,  88  888,  411. 

Attorney,  how  made  where  attorney  has  no  known  office  In  state,  8  1015. 

Attorney,  on,  manner  of,  8  1011. 

Attorney,  on,  where  attorney  removed  or  suspended  from  practice,  §  1015. 

Attorney,  service  may  be  on,  when,  and  when  not»  §  1015. 

Certiorari,  of,  8  1078. 

Clerk,  may  be  made  on,  when,  8  1015. 

Complaint,  copy  of,  88  ^10,  527. 

Contempt  proceedingrs,  8  1016. 

Corporation,  on,  8  411. 

Election  contest,  citation  in,  8  1110. 

Expense  of,  included  in  costs,  8  1021. 

Forcible  entry  and  detainer,  service  of  notice  in,  88  1161,  1163. 

Guardian  may  waive,  8  1722. 

Guardian,  on,  equivalent  to  service  on  ward,  8  1722. 

Injunction,  of  complaint  and  affidavit,  8  527. 

Mail,  by,  computation  of  time,  and  extension  of,  86  1006, 1018. 

Mail,  by,  how  made.  §8  1011.  1018. 

Mail,  by,  when  complete,  8  1018. 

Mail,  by,  when  may  be  made,  88  1011,  lOlS. 

Mandamus,  of,  8  1096. 

Need  not  be  made  if  defendant  does  not  appear,  8  1014. 

Nonresident,  on  attorney,  8  1015. 

Non-resident,  on,  manner  of,  8  1016. 

Notice  and  papers,  how  served,  8  1011. 

Notices,  after  appearance  defendant  entitled  to  all,  8  1014* 

Particular  proceeding,  in.     See  particular  title. 
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8EBVICB.     (Contlnned.) 

Party,  on,  manner  of,  fi  1011. 

Party,  Mrriee,  when  mast  be  on,  9  1015. 

Personal,  may  be,  8  1011. 

Personal,  upon  whom  made,  9  1011. 

Pleadings  tnbsequent  to  complaint,  {  465. 

Prohibition,  of  writ  of,  S9  1096,  1105. 

Proof  of,  S  416. 

Publication,  by,   St  412,  418,  415. 

Review,  writ  of,  9  1073. 

Several  defendants,  some  served,  9  414. 

Subpcena,  of,  99  1987,  1988. 

Telegraph,  by,  authorized,  9  1017. 

Telegraph,  by,  manner  of,  9  1017. 

Telegraph,  by,  powers  and  duties  of  officer,  9  1017. 

Tenant  holding  over,  of  notice  on.  9  1162. 

Time  for,  extension  of,  9  1054. 

SESSIONS. 

Extra,  of  superior  court.    See  Superior  Court. 

SET-OFF. 

Assignment  of  chose  not  to  prejudice,  9  868. 

Bill  or  note,  assignments  not  affected  by  set-off,  9  868. 

Cross-demands  deemed  compensated,  9  440. 

Cross-demands  not  affected  by  death  or  assignment,  9  440. 

Improvements,  as,  in  ejectment,  9  741. 

Mechanic's  lien,  9  1184. 

SHAM  AHSWEB. 
Strilcing  out,  9  458. 

SEWEBS. 

Lien  for  work  done  by  health-officer  In  connecting  with,  on  owner's  refusal  to  eon- 
neet,  9  1191a. 

SHEBIFF.     See  Arrest  and  Bail;  Attachment;  Execution;  Justice's  Court. 
Absence  of  judge,  duty  in  case  of,  9  139. 
Action  against,  for  official  acts,  9  1055. 
Arrest  by,  how  made,  9  485. 
Attachment  of  veasel,  99  819,  820. 
Attorney,  disqualification  to  act  as,  9  96. 
Bail,  liability  as,  on  official  bond,  9  502. 
Bail-money  to  be  deposited  in  court,  9  498. 
Bail,  when  liable  aa,  9  501.     See  Arrest  and  Bail. 
Contempt  by,  neglect  or  violation  of  duty,  9  1209. 

Courts,  rooms,  chambers,  etc.,  for,  providing,  and  txpenie  of,  99  88,  144, 
Deed  of,  to  escheated  eatate,  9  1271. 
Deed,  when  to  be  executed,  9  708. 
Deposit  in  court,  sheriff,  when  to  take,  9  574. 
Deputies,  in  justices'  courts,  duties,  9  87. 
Deputies,  in  justice's  courts,  liability  for,  9  87. 
Deputies,  in  justices'  eourts,  salary,  9  87. 
Disqualification  to  act  as  attorney,  9  96. 
Duty  to  provide  suitable  rooms  for  judge,  9  144. 
Code  CW.  Proo,— 7X 
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(Continued.) 
Blection  of,  where  prescribed,  (  202. 
Etcftpe,  limitation  of  action  against,  for,  |  840. 
Execution,  levying,  liability  to  plaintiff,  f  682. 
Execution  may  issue  to  any,  9  687. 
Execution,  not  to  purchase  at,  S  694. 

Execution,  penalty  for  selling  under,  without  notice,  |  603, 
Execution  sale.     See  Executiona. 
Exjecution,  writ  of,  requires  what  of,  9  682. 
Ex  of&cio  officer  of  justice's  court,  9  87. 
Expenses  of  proriding  suitable  rooms,  how  paid,  99  88,  144. 
Indemnity  to,  on  claim  of  property,  9  689. 
Judgment  against,  conclusive  against  sureties,  when,  §  1055« 
Jurors,  list  of,  to  be  delivered  to  sheriff,  9  219. 
Jurors,  summoning  forthwith,  9  226. 
Jurors,  summoning  to  complete  panel,  9  227. 
Justice's  court,  duty  to  provide  rooms  for,  9  88. 
Justice's  court,  duty  to  serve  process,  etc.,  issued  by,  9  87. 
Justice's  court,  sheriff  an  officer  of,  9  87. 
Justice's  court,  sheriff,  attendance  and  duties  of,  9  67. 
Justice's  court,  sheriff,  deputy,  duties  of,  9  87. 
Justice's  eourt,  sheriff,  deputy,  salary  of,  9  87. 
Justice's  court,  sheriff,  ex  officio  officer  of,  9  87. 
Justice's  court,  sheriff,  liability  for  deputies,  9  87. 
Justice's  court,  sheriff,  liability  on  bond,  9  87. 
Justice's  court,  summoning  jurors  for,  99  230-232. 
Liability  for  arrest  of  witness,  99  2068,  2069. 

Liability  for  taking  property  of  third  person  under  execution,  9  680. 
Liability  on  bond  for  duties  in  justices'  courts,  9  67. 
Liability  to  third  person  in  replevin,  9  519. 
Limitation  of  action  against,  99  389,  840. 
Official  bond,  liability  on,  of  sheriff,  as  bail,  9  602. 
Powers  and  duties  of,  prescribed  by  Political  and  Penal  Oodea,  9  262* 
Powers  and  duties  on  service  of  paper  by  telegraph,  9  1017. 
Receipt  of,  for  accounts  collected  in  attachment,  9  647. 
Requisition  to,  in  replevin,  9  611. 
Seals  for  courts,  duty  to  provide,  9  161. 
Service  of  subpoena  on  concealed  witness,  9  1988. 
Summon  jurors,  how  to,  9  225. 

Summoning  jurors  for  courts  of  record,  99  225-227. 
Sureties'  liability  for  default  on  deposit  made  in  lieu  of  bail,  9  498. 
To  detain  prisoner  arrested  for  contempt  until  discharged,  9  1214. 
To  notify  plaintiff  of  arrest,  9  864. 

BHEBIFF'S  DEED. 

To  escheated  estate,  9  1271. 
When  to  be  executed,  9  703. 

8HIPPINQ. 

Actions,  against  whom  to  ba  brought,  9  61^- 
Appearance,  who  may  enter  and  defend  action,  9  821. 
Attached  vessel,  claims  of  aeamen  against,  how  proved,  9  826. 
Attached  vessel,  notice  of  sale,   9  824. 
Attached  vessel,  sale  of,  application  of  proceeda,   9  824. 

Attached  vessel,  sale  of,  application  of  proceeda  where  claim  for  wa^ea  inrolred 
9  825. 
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SHIPFZNO.     (Oontlnned.) 

Attached  ▼etsel,  sale  of,  at  aaetlon,  {  824. 

Attachment  of  Teaael,  claim  for  wages  may  b«  aaaerted  notwlthatandixif,  |  825. 

Attachment  of  reasel,  elerk  to  issue,  8  818. 

Attachment  of  Tessel,  custody,  {  820. 

Attachment  of  vessel,  discharge  of,  how  procured,  §  822. 

Attachment  of  vessel,  discharge  of,  on  motion,  §  823. 

Attachment  of  vessel,  discharge  of,  undertaking  or  deposit,  9  822. 

Attachment  of  vessel,  discharge  of,  where  claim  of  mariner  or  seaman  filed,  |  625. 

Attachment  of  vessel,  duty  of  sheriif  in  executing  writ,  %  820. 

Attachment  of  vessel,  right  of,   fi  817. 

Attachment  of  vessel,  sheriff  may  not  interfere  with  merchandise,  baggage,  ete., 

1820. 
Attachment  of  vessel,  sheriff  must  ezeente  writ  without  delay,  I  820. 
Attachment  of  vessel,  time  for,  S  817. 
Attachment  of  vessel,  undertaking,    9  8^8. 
Attachment  of  vessel,  undertaking,  exception  to  sureties,  {  821. 
Attachment  of  vessel,  undertaking,  justification  of  sureties,   8  821. 
Attachment  of  vessel,  writ,  what  to  direct  sheriff  to  do,   (  810. 
Attachment  of  vessel,  who  may  defend  action,    S  821. 
Attachment  of  vessel,  writ  to  be  directed  to  what  aheriff,   S  819. 
Claim,  mariner  or  seaman  may  file,  9  825. 
Claim  of  mariner  or  seaman,  affidavit,  9  825. 
Claim  of  mariner  or  seaman,  conteat  of,  proceedings  on,  9  826. 
Claim  of  mariner  or  seaman,  failure  to  contest,  admission,  9  828. 
Claim  of  mariner  or  seaman,  reference  of,  on  contest,  9  826. 
Claim  of  mariner  or  seaman,  rights  on  filing,  9  825. 
Claim  of  mariner,  review  of  finding  of  elerk  or  referee  respecting,  9  826. 
Claim  of  seaman,  proof  of,  9  826. 
Claims  for  which  vessels  are  liable,  9  818. 
Complaint  against  unknown  owners,  9  815. 
Complaint  must  be  verified  in  action  against  vessel,  9  815. 
Execution  against  ship,  where  claim  for  wages  aaserted,  application  of  proeeedti 

9  825. 
Exemption  of  property  of  master,  ofllcer,  or  seaman,  9  800. 
Fiahing-boat,  exemption  of,  9  690. 
Jury  duty,  employee  of  vessel  is  exempt  from,  9  200. 
Justice's  court  has  no  Jurisdiction,  9  114. 
Lien-holdera  made  defendants,  claims  to  be  alleged,  9  814. 
Lien-holders  may  be  made  defendants  in  actions,  9  814. 
Liens,  duration  of,  9  818. 

Liens  on  vessels,  what  demands  constitute,  9  818. 
Liens,  preference  between,  9  818. 
Liens,  priority  of,  9  818. 

Notice  of  sheriff's  sale,  what  to  contain,  9  827. 
Owners,  action  to  be  against,  9  814. 
Owners  unknown,  designation  of,  in  action,  9  814. 
Parties  defendant  in  actions  againat  vessel,  9  814. 
Parties  defendant,  lien-holders  may  be  made,  9  814. 
Bes  judicata,  judgment  of  court  of  admiralty  as,  9  1914. 
Bale  of  vessel,  notice,  what  to  contain,  9  827. 
Sale,  proceeds,  how  to  be  applied,  99  824,  825. 
Sale,  sheriff,  when  to  sell  vessel,  9  824. 
Seamen's  wagea,  exemption  of,  9  690. 
Seamen's  wages.  Justice's  court  has  no  Jurisdiction,  9  114* 
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SHZPFOrO.     (Oontlnaed.) 

Summon!,  Mxriee  may  be  on  master,  mate,  etc.,  when,  8  818* 

Bommona,  aerrice  to  be  on  ownere  of  resael,  if  they  can  be  fonnd,  |  810. 

Unknown  owners,  action  against,  S  814. 

Vessels  are  liable  for  what  elaims,  9  818. 

Vessels  liable  for  injnriea,  fi  818. 

Vessels  liable  for  services,  9  818. 

Vessels  liable  for  supplies,  9  818. 

Vessels  liable  for  wharfage  and  anchorage,  9  818. 

Vessels  liable  for  work  and  labor,  9  818. 

Vessels  liable  on  contract  to  carry,  9  818. 

Wages  of  seamen,  claim  of,  against  attached  Teasel,  proof  of,  9  826. 

Wages  of  seamen  may  be  asserted  notwithstanding  attachment  of  ship,  how,  |  825. 

IHOBTHAND  BEFOBTEB.     See  Phonographic  Reporter. 
None  in  attendance,  clerk  to  take  testimony,  9  1051. 

WIOKSEBB, 

Excuses  non-appearance  in  contempt,  9  1221. 

Juror,  proceedings  in  case  of,  9  815. 

Justice,  transfer  of  cause,  9  00. 

Superior  judge,  appointment  of  substitute  by  governor,  9  180. 

8ZOHATUBB. 

Includes  mark,  9  17. 

Judge,  of,  in  foreign  country,  certificate  of  clerk  as  to,  9  2016. 

Mark,  signature  by,  to  be  witnessed  by  two  persons,  9  17. 

When  admitted,  99  446-449. 

When  admitted  in  justice's  court,  9  887. 

BINaUIiAB. 

Includes  plural,  9  17. 

8I8TBB  STATE. 

Affldavits  in,  who  may  take,  9  2018. 

Books  containing  laws  of,  presumed  correct,  9  1000. 

Documents  of,  how  proved,  9  1018. 

Judgment  of,  how  enforced,  9  1018. 

Judicial  record  of,  effect  of,  9  1018. 

Judicial  record  of,  how  proved,  9  1005. 

Justice's  judgment  in,  how  proved,  99  1021,  1022. 

Justice's  judgment  in,  transcript  of,  as  evidence,  99  1021, 1028. 

Laws  of,  how  proved,  9  1002. 

Laws,  unwritten,  how  proved,  9  1002. 

Limitation  laws  of,  9  861. 

Oflicial  acta,  how  proved,  9  1018. 

Proceedings  in,  on  judgment  of,  not  sUyed,  9  MO, 

Scroll  or  sign  recognised  as  seal  in,  9  1081. 

SITTINGS. 

Public  and  private,  99  124, 125. 

8LANDBB. 

Answer  in,  9  401. 
Justification,  9  461. 
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SIiAKDBS.     (ODBtlnned.) 

Limitation  of  action  for,  |  840. 

Mitifatinf  eireumatances,  evidenee  of,  f  461. 

Pleading  in  actions  for,  8  460. 

Undertaking  for  costs  in.     Bee  Appendix,  tit.  "LibeL" 

800IETT. 

Change  of  name,  8  1270. 

BOLE  TBASES. 

Cannot  carry  on  business  In  another  cotinty,  f  181i>. 

Decree  authorising  one  to  act  as,  S8  1817,  1819. 

Decree,  certified  copy  of,  with  oath  indorsed,  to  be  recorded,  1 1810, 

Hearing  of  petition,  |  1816. 

Husband  of,  not  liable  for  her  debts,  9  1821. 

Issues  on  application,  how  tried,  8  1816. 

Issues,  procedure  where  none  joined,  8  1810. 

Jurisdiction  of  application,  8  1811. 

Liabilities  and  rights  of,  8  1819. 

Liable  for  maintenance  of  minor  children,  8  1820. 

Married  woman  may  become,  8  1811. 

Married  woman  may  become,  by  decree  of  court,  8  1811. 

May  have  five  hundred  dollars  of  community  or  husband's  property,  1 1814. 

Notice  of  application  to  become,  contents  of,  8  1812. 

Notice  of  application  to  become,  proof  of,  9  1816. 

Notice  of  application  to  become,  publication  of,  8  1812. 

Oath  of,  8  1818. 

Opposition,  what  to  contain,  and  rerification  of,  8  1815. 

Opposition,  who  may  file,  8  1815. 

Petition  to  be  Terified,  8  1818. 

Petition,  what  to  contain,  and  when  filed,  8  1818. 

Petition,  who  may  oppose,  and  how,  8  1815. 

Recording  decree  authorising,  8  1818* 

RighU  and  liabilities  of.  8  1819. 

Trial,  8  1816. 

SONOMA  OOUHTT. 
Number  of  Judges,  8  66. 

SOXTTHESN  OAUFO&NIA  OOLLEOB  OF  LAW. 

Diploma  admits  to  practice  without  examination,  8  280b. 

SPECIAL  ADMINI8TSAT0B8.     Bee  Executors  and  Administrators,  X. 

SPECIAL  ISSUE. 
May  be  tried  by  Jury  when,  8  809. 
Not  made  by  pleadings,  how  tried,  8  809. 

SPECIAL  PBOCEEDINO. 
"Action*'  includes,  8  868. 
Appeals  in,  8  1110. 
Certiorari.     See  Reriew,  Writ  of. 
Contempt.     See  Contempt. 
Costs  of  course,  when  allowed,  99  1022,  1024. 
Costs  on  review,  other  than  by  appeal,  9  1082. 
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8PECIAZ1  PKOOEEDZNa.     (Ctoniin««d.) 
D«f6ndant  in,  |  1068. 
Defined.  |  28. 

Depositione  In.     See  Depositiona. 
Judgment  in,  defined,  1 1064. 
Jndffmenti  in.  Appealability,  §  068. 
Mandamua.     Bee  Mandamua. 

Motion  and  order  in,  aame  aa  in  eirll  action,  f  1064, 
New  triaU  in,  1 1110. 
Order  in,  1 1064. 

Partienlar  proeeedinf.     See  partioalar  title. 
Partiei  deaignated,  how,  1 1068. 
Plaintiff  in,  I  1068. 
Prohibition,  writ  of.     See  Prohibition. 
Reference,  when  ordered  in,  i  689. 

Remediea,  divided  into  aetiona  and  apecial  proceedings,  I  SI. 
Rulea  of  practice,  I  1109. 
Secnrity  for  costs,  failure  of  non-resident  or  foreign  corporation  to  eire,  dismissal, 

9  1037. 
Security  for  costs  required  of  non-resident  or  foreign  eorporation,  S  1080. 
Time  of  taking  depositions  in,  |  2020. 
Verification  may  be  by  afRdaTit,  {  2000. 
Writ  of  review.     See  Review,  Writ  of. 

e^fEOIAL  VERDICT. 
Vacation  of  judgment  on,  and  entry  of  different  Judgment,  |  663. 

5PE0IFI0  PERFORB£ANOB. 

Contract  of  decedent  to  convey.     See  Executors  and  AdministratorSt  YIII. 
Powers  of  court  on  part  performance,  statute  of  frauds,  i  1972. 

iTAHPORD  UNIVERSITT. 

Admission  to  practice  law  on  diploma  from,  1  280b. 

3TATE. 

Answer  must  be  verified  when  state  party,  |  446. 

Bonds  not  required  of,  f  (  629,  1058. 

Oondemning  lands  of,  under  eminent  domain,  9  1240. 

Costs,  when  state  a  party,  paid  out  of  treasury,  9  1088. 

Escheat.     See  Escheat. 

Execution  to  be  in  name  of  people,  9  682. 

Grantee  of,  limitation  of  action,  9  816. 

Includes  what,  9  17. 

Injunction  by,  undertaking  not  required,  9  529. 

Injunction  suspending  business  of  corporation,  9  581. 

Judgment  in  suit  to  quiet  title  does  not  bind,  9  751.  f 

Limitations  in  action  for  hospital  dues,  9  845.  i 

Limitations  in  actions  by,  generally,  9  845.  l 

Limitation  of  action  by,  for  forf««Hure  or  penalty,  9  840.  I 

Limitation  of  action  by,  respecting  real  property,  99  315,  817.  I| 

Proceedings,  against,  act  authorizing.     See  Appendix,  tit.  *'8tata.^  • 

Verification  not  necessary  where  a  plaintiff,  9  446.  I 

STATE  ZtAHD.     See  Public  Land. 

Condemnation  of.     See  Eminent  Domain. 

<)uieting  title  against  state  to  lands  sold  by  state.     See  Appendix,  tit.  "Stata.** 
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STATEMENT. 

Amendments,  extension  of  time,  8  1054. 

Appeal,  on,  amendment  of,  fi  661. 

Appeal,  on,  excluding  unnecessary  eTidence,  9  661. 

Appeal,  on,  how  settled,  8  661. 

Appeal,  on,  must  contain  only  what,  8  661. 

Appeal,  on,  service  on  adverse  party,  8  661. 

Appeal,  on,  time  for  proposing,  8  661. 

Appeal,  on,  time  to  propose,  power  to  extend,  8  1054. 

Appeal,  statement,  judgment-roll  and  order  constitute  record  on,  when,  |  661. 

Appeal,  what  may  he  used  on,  8  950. 

Extension  of  time,  8  1054. 

Judges  have  same  power  as  in  settling  hills  of  exceptions,  8  658. 

Justice's  eonrt,  appeal  from,  6  92.     See  Appeals. 

New  trial,  amendment,  time  to  prepare  and  serve,  8  659. 

New  trial,  errors  of  law,  specification  of  particulars,  8  659. 

New  trial,  how  prepared,  where  granted  on  court's  own  motion,  8  662. 

New  trial,  insufficiency  of  evidence,  specification  of  particulars,  8  659. 

New  trial,  judge  to  sign  and  certify,  8  659. 

New  trial,  motion,  when  made  on  statement,  8  658. 

New  trial,  notice  of  settlement,  8  659. 

New  trial,  power  of  judges  in  settling  and  eertifying,  8  658. 

New  trial,  presentment  to  judge,  8  669. 

New  trial,  settlement  of,  8  659. 

New  trial,  time  to  prepare  and  serve,  8  659. 

New  trial,  to  he  filed,  8  659. 

New  trial,  useless  and  redundant  matter  to  he  stricken  out,  8  659. 

New  trial,  where  ease  tried  hy  referee,  8  659. 

Police  court,  statement  on  appeal  from.     See  Appeals. 

Proceedings  on  death,  disqualification,  ahsence  or  refusal  of  judge,  8  658. 

STATE  LANDS. 

Action  against  state  to  quiet  title  to.     See  State. 

STATE  PBISON. 

Officer  or  attendant  ezompt  from  jury  duty,  8  200. 

STATE  TBEAST7BT. 
Deposit  in,  in  condemnation  proceedings,  8  1254. 

STATUTE  OF  FRAUDS. 
Agent  or  hroker,  employment  to  huy  or  sell  realty  on  eommission,  8  1978. 
Agreement  for  sale  of  real  estate,  8  1978. 
Agreement  not  to  he  performed  within  a  year,  8  1978. 
Auction,  sales  at,  memorandum  hy  auctioneer  sufficient,   8  1078. 
Authority  of  agent  to  lease  to  he  in  writing,  8  1973. 
Authority  of  agent  to  sell  realty  must  he  written,  8  1978. 
Building  eontracts,  8  1183. 
Contracts  which  are  within,  8  1978. 
Evidence  of  contract  inadmissihle  without  writing  or  secondary  evidenee  of  aon- 

tents,  8  1978. 
Executor  or  administrator,  agreement  to  pay  dehts  of  testator  to  he  written,  8  1612. 
Lease  not  exceeding  one  year,  writing  not  necessary,  $9  1971,  1978. 
Leasing,  agreement  for  longer  than  a  year,  9S  1971,  1973. 
Lifetime  of  promisor,  contract  not  to  he  performed  in,  to  he  written,  8  1978. 
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BTATXTTE  07  FBAT7D8.     (Oontinued.) 
Marriage,  agreement  of,  9  1978. 
Marriage,  agreement  upon  consideration  of,  S  1978. 
Mechanic's  lien,  what  contracts  must  be  in  writing,  {  1188. 

Memorandum  to  be  in  writing  and  subscribed  by  party  to  be  charged,  (  1973. 
Powers  concerning  realty,  necessity  of  writing,  SS  1971,  1972. 
Promise  of  executor  to  answer  out  of  own  estate,  (  1612. 
Promises  to  answer  for  debt,  default,  or  miscarriage  of  another,  §  1973. 
Real  property,  writing  necessary  to  creation  of  interest  in,  (§  1971,  1972,  197S. 
Representation  as  to  credit  of  third  person  to  be  written,  S  1974. 
Bales  over  two  hundred  dollars,  S  1973. 

Specific  performance  on  part  performance,  effect  of  statute,  ft  197SL 
Trust  in  realty,  necessity  of  writing,  IS  1971,  1972. 
Will,  agreement  to  make  provision  by,  to  be  written,  S  1978. 

STATUTE  OF  LIMITATIONS.     See  Limitation  of  Action. 

STATUTES.     See  Evidence;  Laws. 
Authentication  of  foreign,  S  1901. 
Books  containing,  as  evidence,  S  1900. 
Oode,  consistent  with,  not  continued  in  force,  S  18. 
Oode,  continuation  of,  S  5. 
Code,  inconsistent  with,  repealed,  {  18. 
Oode,  private  statute  not  repealed  by,  S  18. 
Oode,  repeal  by,  does' not  revive  former  law,  {  18. 
Oode  repeals  statutes  on  matters  covered  by,  8  18. 
Oode,  retroactive,  is  not,  8  8. 

Conditions  precedent  to  rights  under,  how  pleaded,  8  459. 
Constitution,  definition  of,  8  1897. 

Construction,  construed  in  favor  of  natural  right,  8  1866. 
Construction,  court  confined  to  terms  or  substance,  8  1858. 
Construction,  duty  of  judge,  8  1858. 
Construction,  effect  to  be  given  to  all  parts,  8  1858. 
Construction,  in  general,  8  1868. 

Construction,  intention  of  legislature  to  govern,  8  1859. 
Construction  of,  for  court,  8  2102. 

Construction,  particular  provision  controls  general,  8  1859. 
Construction,  where  statute  capable  of  two  interpretations,  9  186S. 
Defined,  8  1897. 

Execution  of,  by  officers  not  enjoined,  8  526. 
Foreign  country,  book  containing,  as  evidence  of,  8  1900. 
Foreign  country,  certified  copy  as  evidence,  9  1901. 
How  proved,  8  1918. 

Limitation  of  action  upon  statute  for  penalty  or  forfeiture,  8  840. 
Not  continued  in  force  because  consistent  with  «>de,  8  18. 
Not  expressly  continued  in  force,  repealed,  8  18. 
Particular  intent  prevails  over  general,  §  1859. 
Particular  provision  prevails  over  general,  8  1859. 
Pleading  private,  8  459. 
Private,  defined,  8  1898. 
Private,  not  repealed  by  code,  8  18. 
Public,  defined,  8  1898. 
Public  or  private,  are,  8  1898. 
Public,  statutes  affecting  corporations  are,  8  1898. 
Recitals  in.  eflTect  of.  8  1903. 
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BTATT7TE8.     (Con  tinned.) 

Repeal  by  code  does  not  rsTiTo  former  laws,  §  18. 

Repeal  of,  does  not  reriye  former  law,  {18. 

Retroactive,  code  it  not,  §  8. 

Bales  at  auction,  memorandum  hj  auctioneer,  9  1978. 

Beetion,  meaning  of,  {  17. 

Bister  state,  book  containing  statutes  of,  as  eTidence,  S  1000. 

Bister  state,  certified  copy  of,  as  eTidence,  8  1001. 

>Vhat  are.  f  1807. 

Written  laws  of  state,  in  what  contained,  |  1897. 

Written  laws  of  sister  state  or  foreign  country,  book  containing,  as  evidence,  I  1900. 

STAT.     See  Appeals. 

Affidavits,  use  of,  to  obtain  stay,  (  2009. 

Execution  in  justice's  court,  not  to  exceed  ten  days,  8  901a. 

Execution,  of,  time  of,  excluded  in  computing  time  within  which  may  issue,  i  681. 

Execution,  power  of  justice  to  stay,  8  901a. 

Granting,  until  security  given  for  costs,  8  1036. 

Injunction,  when  and  when  not  granted  to  stay,  8  826. 

STENOOBAPHBB.     See  Phonographic  Reporter. 

STIPUIiATION. 

For  transfer  of  action  to  another  court,  8  398. 

Of  attorney,  8  288. 

To  omit  matter  from  record  on  appeal,  8  953a. 

STOOX.     See  Corporations. 

Limitation  of  action  to  recover,  sold  for  delinquent  assessment.  8  841* 

8T00KH0LDBB. 

Limitation  of  action  against,  8  869. 

STREAM. 

As  boundary,  8  2077. 

Venue  of  action  for  offense  on  stream  situated  In  several  counties,  8  898. 

STREETS.     See  Highways. 

Limitation  of  sction  to  contest  assessment  under  local  improvement  act,  8  849. 

Partition  proceedings  affecting,  8  764. 

Right  of  city  to  take  land  for,  not  aifected  by  code,  8  1268. 

BTRiKiNo  oxrr. 

Irrelevant  and  redundant  matter  In  pleading,  8  458. 
Order  striking  out  part  of  judgnient*roll,  8  670. 
Order  striking  out  pleading  deemed  excepted  to,  8  647* 
Sham  answer,  8  458. 

SUBBnTTINO  OONTROVERST.     See  Arbitration. 
Without  action,  88  1188,  1140. 

SUBFCEVA. 
Contempt  for  disobeying,  88  1209,  199|^ 
Definition  of,  8  1986. 
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SUBPOSNA.      (Continued.) 

Disobedience  of,  liability  of  witness  to  party  sggrieTed,  f  1992. 

Disobedience  of  subpoena  to  appear  before  commissioner,   punishraent  of,  |  1986. 

Disobedience,  procedure  to  punish  on  subposna  to  appear  before  officor,  f  1991. 

Disobedience,  how  punished,  fi  1991. 

For  what  issued,  8  1986. 

Issuance,  who  to  issue,  9  1986. 

Issued  how,  (  1986. 

Justice  of  peace  may  issue,  to  any  part  of  county,  §  919. 

Justice's  clerk  may  issue,  9  87. 

May  require  production  of  books,  papers,  etc.,  9  1985. 

Person  present  in  court  compelled  to  testify  without,  9  1990. 

Besl,  9  1086. 

Served  how,  9  1987. 

Service  of,  must  be  on  party,  9  1015. 

Service  on  concealed  witness,  9  1988. 

What  is,  9  1985. 

Witnesses  to,  on  takinf  deposition  to  be  used  In  another  state.  99  2036,  2087. 

Witnesses,  99  1985-1994.     See  Witnesses. 

SUBROOATION.     Of  judgment  debtor,  and  proceedings  to  obtain,  9  709. 
Of  surety  on  sppeal  bond,  9  1059. 
Surety,  subrogation  of,  and  proceedings  to  obtain,  9  709. 

SUBSCRIBING  WITNESS.     Seo  Witnesa. 
Opinion  of,  9  1870. 

SUBSCBIPTION. 
Includes  mark,  9  17* 

BUB  STITUnON. 

Of  parties  to  action,  99  885,  886. 

Person  making  claim  on  defendant,  substitution  of,  9  886. 

SUCCESSIVE  ACTIONS. 
Right  to  maintain,  9  1047. 

SUCCESSOR. 

In  interest,  substitution  of,  as  party,  9  885. 

What  justices  of  peace  successors  of  others,  99  98,  107,  917. 

Who  to  designate  aueceeding  justice,  9  918. 

SUMMARY  PROCEEDINGS.     See  Arrest  and  Bail;  Forcible  Entry  uid  DatalB«r: 

Special  Proceedings. 
Particular  writs.     See  subject  in  question. 

SUMMONS.     See  Process;  Forcible  Entry  and  Unlawful  Detainar. 
Affidavit  for  publication,  as  part  of  judgment-roll,  9  670. 
Alias,  from  justice's  court,  §9  846,  847. 
Alias,  when  will  issue,  9  408. 
Appearance  equivalent  to  service,  99  418i  581a. 
Appearance,  wsiver  of  summons  by,  9  406. 
Complaint  must  be  served  with,  9  410. 
Condemnation  proceedingB  agsinst  state  land,  summons,  how  serviid,  9  1240. 
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BT7MMOR8.     (  Conti  nn  ed . ) 

Contain!  what,  fi  407. 

Crosi-eomplaint,  summons  to  be  Issued  and  served  upon  parties  who  have  not  ap- 
peared, fi  442. 

Defendants  residing  in  different  counties,  issuance  of  summons,  |  406. 

Directed  how,  9  407. 

Dismissal,  failure  to  serve  and  return,  where  defendant  absent  or  eonceali  himself, 
fi  581a. 

Dismissal  for  failure  to  return  summons,  fi  581a. 

Dismissal  of  action  for  failure  to  issue  or  return,  fi  581a, 

Eminent  domain,  in,  fi  1245. 

Escheat  proceedinga,  in,  fi  1269. 

Execution  of,  where  new  county  formed,  fi  687. 

Failure  to  issue,  dismissal  of  action,  fi  582. 

Failure  to  issue  or  return,  cured  hy  appearance,  fi  582. 

Failure  to  return,  dismissal  of  action  for,  fi  582. 

Failure  to  serve,  relief  from  judgment  and  allowing  answer,  fi  478. 

Fee  for  service  by  person  other  than  sheriff.     See  Appendix,  tit.  "Oosta.** 

Forcible  entry  and  detainer,  in,  fifi  1166.  1167. 

Foreign  corporation,  service  of,  on,  fifi  411-418, 

Interpreter,  to,  fi  1884. 

Issuance,  time  of,  fifi  406,  581a,  760. 

Issued  how,  fi  407. 

Issued  under  seal,  fi  407. 

Joint  contract,  service  where  one  or  more  sppesr,  fi  409. 

Joint  debtor,  after  judgment,  aiBdavit  for,  fi  991. 

Joint  debtora  may  be  summoned  after  judgment,  fi  989. 

Joint  debtora  not  summoned  in  original  action,  what  to  contain,  fi  990. 

Joint  debtors,  those  served  msy  be  proceeded  against,  fi  414. 

Joint  debtors.     Sea  Joint  Debtors. 

Judgment,  relief  from,  and  allowing  answer,  where  summons  not  served,  fi  478. 

Judgment-roll,  on  service  by  publication,  fi  670. 

Jurisdiction  of  action  acquired  when,  fi  416. 

Justice's  court,  in.     See  Justice's  Court,  VII. 

Justice's  court,  aliaa  summons  in,  fifi  846,  847. 

Justice's  court,  from,  service  by  sheriff  and  deputy,  fi  87. 

Justice's  court,  to  be  served  out  of  county,  ccrtiflcate  to,  fi  849. 

Justice's  court,  to  be  served  out  of  county,  publicntion  of,  §  849. 

Justice's  court,  to  be  served  out  of  county,  service  and  return,  fi  849. 

Justice's  court,  who  may  serve,  fi  849. 

Limitation  on  time  for  issuing,  fi  581a. 

Limitation  on  time  for  return,  fi  581a, 

Must  contain  what,  fi  407. 

Partition,  in,  fi  756. 

Police  court,  in,  fi  930. 

Proof  of  service  by  admission  of  defendant,  fi  415. 

Proof  of  service,  certificate  or  aflSdavit  must  state  what,  fi  415. 

Proof  of  service,  how  made,  fi  415. 

Proof  of  service  in  case  of  publication,  fi  415. 

Proof  of  service  made  by  person  other  than  sheriff,  fi  415. 

Proof  of  service  made  by  sheriff,  fi  415. 

Publicstion,  affidavit,  fifi  412,  750.' 

Publication,  concealed  defendant,  fi  412. 

Publication,  depositing  summons  and  complaint  in  post-ofBce,  fi  418. 
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BUMMONB.     (Oontlnnad.) 

Publication,  foreign  corporation  having  no  agent,  etc.,  IS  412,  418. 

Publication,  in  partition,  5  757. 

Publication,  in  luit  to  determine  adrerse  claim,  9  760. 

Publication  in  suit  to  determine  adverse  claim  against  unknown  owners,  |  7B0. 

Publication,  Judgment-roll,  on  serriee  by,  |  670. 

Publication,  manner  of,  |  413. 

Publication,  non-resident,  S9  412,  418. 

Publication,  order,  what  to  direct,  {418. 

Publication,  personal  service  of  complaint  and  ■ummona  out  of  tiate,  effect  of. 

1418. 
Publication,  procedure,  |  412. 
Pablication,  time  and  frequency  of,  i  418. 
Publication,  when,  and  how  made,  f  412. 
Publication,  when  complete,  |  418. 

Publication  of,  default  for  failure  to  answer,  procedure,  |  885» 
Quieting  title,  summons  in  action.     See  Quieting  Title. 
Relief  from  Judgment  when  no  personal  service,  i  478« 
Return  by  person  other  than  sheriff,  i  410. 
Return  by  sheriff,  manner  of,  |  410. 
Return,  limitation  of  time  for,  SS  581a. 
Return  of,  time  of,  in  forcible  entry,  i  116ft. 
Returned  how,  |  410. 
Served  how,  91  410,  411. 
Service  by  person  other  than  sheriff,  9  410. 
Service  by  publication,  in  partition  suit,  9  757, 
Service  by  sheriff,  manner  of,  9  410. 
Service  in  action  against  vessels,  9  816. 
Service  may  be  proved  by  affidavit,  9  2000. 
Service  of,  in  proceeding  to  condemn  state  land,  9  1240. 
Service  on  oounty,  city,  or  town,  9  411. 
Service  on  domestic  corporation,  9  411. 
Service  on  foreign  corporation,  9  411. 
Service  on  guardian,  9  411. 

Service  on  guardian  of  infant  or  lunatic,  9  1722. 
Service  on  infant  under  fourteen,  9  411. 
Service  on  insane  person,  9  411. 

Service  on  non-resident  joint-stock  company  doing  business  here,  9  411. 
Service  on  part  of  defendants,  procedure  after,  9  414. 
Service,  personal,  when  necessary,  9  411. 
Service  to  be  on  defendant  personally  when,  9  411. 
Service  where  parties  associated  in  business,  9  888. 

Service  where  parties  transact  business  under  common  name,  9  888.  M 

Signed  by  clerk,  9  407.  I 

State,  action  to  quiet  title  against,  upon  whom  served.     Bee  Appendix,  tit.  "Stattt." 
Time  to  answer,  9  407. 
Time  to  issue,  9  681a. 
Time  to  return,  9  581a. 

Waiver  of,  by  appearing  and  pleading,  9  406. 
Waiver  of,  in  writing,  9  406. 
When  may  be  issued^  9  406. 
Who  may  serve,  9  410. 

BUNDATB.     See  Holidays. 
Are  holidays,  9  10. 
Holiday  falling  on  Sunday,  next  day  eelebrated,  99  10,  11. 
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BUPEKINTENSENT. 

Of  railroad,  exempt  from  jury  duty,  I  200. 

SUPBBZOB  OOUBT.     See  Court;  Judges;  Probate  Ck>iirt;  Superior  Judge. 
Adjoummenta  eonatrued  aa  recesses,  and  not  to  prevent  sitting,  9  74. 
Always  open,  for  what  purposes,  i§  78,  184,  617. 
Appeal  to.  IS  974-980.     See  Appeal. 

Apportionment  of  business  where  more  than  one  Judge,  S9  66,  67* 
Certified  copy  of  list  of  jurors  to  be  filed  with  clerk  of,  |  208. 
Certifying  eases  to,  from  Justice's  court,  S  92. 
Certiorari,  may  issue  writs  of.     See  Beriew,  Writ  of. 
Costa  on  review,  other  than  by  appeal,  9  1032. 
Docketing  judgment  of  justice's  court,  9  808. 
Docketing  judgment  of  justice's  C3urt,  execution,  9  899. 
Extra  sessions,  compensation  of  judge  presiding  OTer,  9  67a. 
Extra  aeasions  of,  when  may  be  held,  9  67b. 
Extra  sessions,  duration  of,  9  67b. 
Extra  aeasions,  time  of  holding,  9  67b. 

Extra  sessions,  governor  may  designate  judge  to  sit  when,  9  67a. 
Extra  sessions,  governor,  judge  designated  by,  to  sit,  9  87a. 
Extra  sessions,  apportionment  of  business  where  more  than  one  judge,  9  67a. 
Extra  sessions,  apportionment  of  business  where  but  one  judge,  9  67a. 
Extra  aeasions,  apportionment  of  business,   rules  relating   to  transfer  of  business, 

9  67a. 
Extra  sessiona,  Judges  may  invite  another  Judge  to  ait,  9  67a. 
Extra  sessions,  Judgments,  orders,  and  proceedinga,  effect  of,  9  67a. 
Extra  sessions,  place  of  holding,  9  67b. 
Extra  sessions,  powers  of  judge  presiding  over,  9  67a. 
Extra  aessions,  retranaf erring  unfinished  business,  9  67a. 
Extra  sessions,  who  may  preside  over,  9  87a. 
Holding  court  by  one  Judge  for  another,  99  71,  160. 
Incidental  powers  and  duties,  §9  128-130. 
Judges  of.     See  Superior  Judges. 
Jurisdiction,  appellate,  has,  in  what  cases,  9  77. 
Jurisdiction  is  original  and  appellate,  9  75. 
Jurisdiction,  concurrent  with  justices'  courts,  9  118. 
Jurisdiction  in  eminent  domain,  9  1248. 
Jurisdiction,  original,  has,  in  what  cases,  9  76. 
Jurisdiction  to  change  name,  9  1275. 

Justices  of  peace,  shall  designate  which  of  two,  is  successor,  when,  9  918. 
Mandamus,  issuance  of.     See  Mandamus. 
May  vacate  ita  judgment,  in  what  cases,  9  663. 

Phonographic  reporter  for,  99  269-274.     Sea  Phonographic  Beporter. 
Powers  of,  on  appeal,  9  980. 
Process  extends  to  all  parta  of  state,  9  78. 
Prohibition,  writs  of,  may  issue,  9  1108. 
Beeord,  superior  courts  are  courta  of,  9  34. 
Bamitting  judgment  to,  9  56. 

Beview,  wnt  of,  issuance  of,  by.     See  Review,  Writ  of. 
Booms  for,  how  provided  and  furnished,  9  144. 
Bules,  power  to  make,  9  129. 
Bules,  when  take  effect,  99  129,  180. 
San  Francisco.     See  San  Franoiacow 
Seal,  has,  9  147. 
Baal  of,  9  149. 
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8UPEBZ0B  OOtJBT.     (Oontinued.) 

BeereUiy  of,  in  MrUin  eon n ties.     8«e  Appendix,  tit.  "Oonrts.** 

8e«U.     See  Seftlt. 

Sei«ion«  held  at  county  oeats.  8  73. 

Sessions,  number  of,  in  counties  hsYiog  two  or  more  Judges,  S9  66,  6t. 

Sessions,  regular,  when  held,  9  73. 

Sessions,  special,  when  held,  {  73. 

Sessions  of,  hj  judge  of  another  court,  9  160. 

Sessions,  extra.     See  ante,  this  title. 

Transfer  of  action  to  another  court,  manner  of,  99  898,  899. 

Tranafer  of  books,  records,  and  actions  to  superior  court,  9  70, 

Transfer  to,  from  justice's  court,  jurisdiction,  {  838. 

Transfer  to,  from  justice's  court,  when  and  how  effected,  9  888. 

Vacation  of  judgment,  grounds  for,  9  663.     See  Judgments. 

Writs,  power  of  to  issue,  9  76. 

8UPEBI0B  JI7DGE.     See  Judges;  Superior  Court. 

Absence,  illness,  or  disability,  appointment  of  substitute,  9  160. 

Absence  of,  authority  of  court  commissioner,  9  259. 

Absence  of,  proceedings  in  case  of,  9  139. 

Acknowledgment,  may  take,  9  179. 

AffidaTit,  may  take,  9  179. 

Attorney  may  be  selected  to  act  aa,  9  7S. 

Certiorari,  issuance  of  writ  of.     See  RcTiew,  Writ  of. 

Chambers,  st,  powers  of,  9  166. 

Chsnge  of,  for  biaa,  etc.,  procedure,  9  170. 

Computation  of  term,  9  69. 

Decedent's  estate,  msy  present  claim  agsinst,  9  1495. 

Decedent's  estate,  proceedings  where  claim  presented  by,  9  149S. 

Deposition,  may  take,  9  179.  i 

Disqualification  of,  what  matters  amount  to,  9  170.  i 

Disqualified,  transfer  of  cause  to  another,  9  398. 

Eligibility,  9  157. 

Expenses  of,  incurred  in  holding  court  for  another,  9  160. 

Extra  aessions  of  superior  court.     See  Superior  Court. 

Ousrdianship  matters,  powers  of,  at  chambers,  in,  9  166. 

Holding  court  for  another  at  request  of  governor,  9  160. 

Holding  court  in  another  county,  power  of,  9  71. 

Ineligible  to  any  other  office  or  public  employment,  fi  161. 

Jurors,  designating  the  estimated  number  of,  9  204. 

Jurors,  selection  of,  9  204. 

Law,  cannot  practice,  9  171. 

Law  partner,  cannot  have,  9  173. 

Mandamus,  issuance  of.     See  Mandamus. 

May  hold  court  in  another  county  when,  9  71. 

May  take  acknowledgment,  affidavit,  deposition,  9  179. 

Not  to  have  law  partner,  9  172. 

Number  of,  in  particular  counties,  acts  relating  to.     Sae  Appendix,  tit.  "Oouta,* 

Number  of  judges,  §9  65,  66,  67,  67a. 

Order  of,  directing  jury  to  be  drawn.  9  214. 

Order  of,  to  impanel  grand  jury,  §  241. 

Powers  out  of  court,  89  176,  1305. 

Probate.     See   Probate  Court. 

Probate  mattera,  power  of,  at  chambers,  in,  9  168. 
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BUPEBIOB  JUDGE.  (ContlnQed.) 

Probation  oflRcer.     Sea  Probation  Officer. 

Prohibition,  writa  of,  may  iaaua,  |  1103. 

Raaidenea,  placa  of,  f  158. 

ReTiaw,  writ  of,  laauanee  of.     Sea  Review,  Writ  of. 

Secretary  of,  in  certain  counties.     See  Appendix,  tit.  "Courts.** 

Sickness,  absence  or  disability,  requesting  some  other  judge  to  alt,  |  160. 

Successor  to  justice,  superior  Judge,  when  to  designate,  |  918. 

Term  of  office,  9  88. 

Vacancy  in,  appointee  holds  nntU  next  general  election,  I  70. 

Vacancy  In  office,  goTernor  to  fill,  §  70. 

Vacancy  in,  one  elected  to  fill,  holds  for  remainder  of  nnexpired  term,  |  70* 

Writs,  power  of,  to  issne,  |  78. 

r 

8DPEBVI80B8. 

Oondemnation  proceedings,  snperTisors  aa  plaintiffs,  9  1244. 

Selection  of  jurora,  {9  204,  205. 

Vacancy  in  office  of  justice,  superYisort  to  fill,  9  111« 

8X7PPLEMENTAL. 

Complaint  and  answer,  when  allowed,  9  484. 
Complaint  in  partition,  9  781. 
Pleadings  to  bring  in  necessary  partiea,  9  880* 
Pleadinga  to  roTire  judgment,  9  885. 

STTPPLEMEKTABT  PBOCEEDINGS. 
Arrest  of  debtor,  when  ordered,  f  715. 
Commitment  of  debtor,  9  716. 
Contempt  for  disobeying  orders  in,  9  721. 
Debtor,  before  whom  may  be  required  to  answer,  9  712. 
Debtor  must  answer  concerning  property,  when,  S9  714,  715. 
Debtor  need  not  answer  outside  of  county  of  residence,  9  714* 
Debtor  of  defendant  may  pay  creditor  when,  9  710. 
Disobeying  orders  in,  punishment,  9  721. 

Examination  of  debtor  of  judgment  debtor,  9  717.  { 

Justice's  court,  in.     See  Justice's  Court,  XXII. 

Ordering  property  applied  on  execution,  9  719.  ! 

Proceedings  against  third  person  asserting  claim,  9  720.  I 

Proceedings  against  third  person  denying  indebtedness  to  judgment  debtor,  9  720, 
Proceedings  to  apply  property  on  judgment,  9  716. 
Proceedings  to  compel  answer,  99  714,  715. 
Proceedings  to  compel  debtor  to  appear,  9  715. 
Proceedings  where  debtor  of  defendant  denies  debt,  9  720. 
Undertaking  of  debtor,  when  required,  9  715. 
Witnesses  may  ba  required  to  appear  and  teatify,  9  718* 

8TIPBEME  COUBT.     See  Supreme  Court  Justice. 
Adjoummenta  do  not  prevent  sittings,  9  48. 
Appeal  from  judgment,  may  take  what  action  on,  9  858. 
Appellate  jurisdiction  of,  9  52. 

Apportionment  of  business  to  departmenta  by  chief  justice,  9  44. 
Attorneys  of,  who  are,  9  275. 
Attorneys,  removal  or  suspension  of,  9  287. 
Bailiff  a,  appointment  and  tenure  of  office,  9  266. 
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8T7PBSME  COTTBT.     (Continoed.) 
Bailiffg,  duties  of,  8  266. 
Bailiffg,  number  and  qualification  of,  |  265. 
Bill  of  ezceptiona,  application  to,  for  proving,  |  652. 
Certiorari,  issuance  of.     See  Review,  Writ  of. 
Chief  Justice,  absence  of,  proceedings  on,  f  47. 
Chief  justice,  disability  of,  proceedings  on,  S  47. 
Clerk  of,  I  262. 
Clerk  of,  election  of,  8  263. 

Concurrence  of  three  justices  necessary  to  transaction  of  bnainess,  8  54. 
Consists  of  what,- 8  40. 

Court  in  bank,  chief  justteo  to  preside,  8  45. 
Court  in  bank,  convening,  8  45. 

Court  in  bank,  judgment,  concurrence  of  four  justices  ntcessarj,  8  45. 
Court  in  bank,  judgment,  finality  of,  8  45. 
Court  In  bank,  judgment,  rehearing,  8  45. 
Court  in  bank,  ordering  case  to  be  heard  by,  8  44. 
Court  in  bank,  presence  of  four  justices  necessary,  8  45. 
Decision,  all  questions  to  be  passed  upon,  8  53. 
Decisions  to  be  written  and  reasons  stated,  88  49,  53. 
Department,  chief  justice  may  sit  in  either,  8  43. 
Department,  disagreement  of  judges,  transmitting  ease  to  other  department  or  to 

court  in  bank,  8  43. 
Department,  interchanges  between  judges,  8  43. 
Department,  judgment,  when  becomes  final,  8  43. 
Department,  presiding  justice  of,  8  43. 

Department,  rehearing  case  where  three  Judges  do  not  concur,  8  4S« 
Department,  three  justices  necessary  to  transact  business,  8  43. 
Departments,  assignment  of  judges  to,  8  48. 

Departments,  judgment,  concurrence  of  three  Judges  necessary,  8  48. 
Departments,  judgment,  rehearing,  8  44. 
Departmenta,  number  of,  8  48. 

Departments,  one  or  more  justices  may  adjourn,  8  43. 
Departments,  powers  of,  in  hearing  causes,  8  48. 
Election  contest,  preference  given,  8  57. 
Expense  of  rooms,  etc.,  how  defrayed,  8  47. 
Expenses  of,  appropriations  for,  8  47. 
Expenses,  traveling,  8  47. 
Incidental  powers,  88  128-180. 
Judgment,  may  affirm,  reverse,  or  modify,  8  58. 
Judgment,  powers  of  supreme  court  in  relation  to,  8  5t* 
Judgment  to  be  in  writing,  8  58. 
Judgment,  to  be  remitted,  8  58. 
Judgment,  when  becomes  final,  8  44. 
Jurisdiction,  appellate,  8  52. 
Jurisdiction  is  original  and  appellate,  8  50. 
Jurisdiction,  original,  8  51. 
Justices  of.     See  Supreme  Court  Justice. 
Mandamus,  issuance  of.     See  Mandamus. 
Officers  of,  traveling  expenses,  8  47. 
Open  always  for  business,  8  47. 
Ordering  case  to  be  heard  in  bank,  8  44. 
Phonographic  reporter,  provided  for  in  Political  Coda,  8  268«  I 

Probate  appeals,  preference  given,  8  57.  | 
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SITPBEME  OOVBT.      (Con tinned.) 

Prohibtlion,  writ!  of,  may  iuue,  §  1108. 

Record,  supreme  court  is  court  of,  S  84« 

Rehearing,  |  44. 

Remedial  powers  of,  {  68. 

Remittitur.  (9  53,  56. 

Reporter,  duties  and  powers  of,  prescribed  by  Political  Code  and  Penal  Code, 

9  262. 
Reporter  of  decisions,  election  of,  9  262. 
Review,  writ  of,  issuance  of.     See  Review,  Writ  of. 
Rooms,  furniture,  etc.,  how  provided  for,  %  41, 
Rules  of,  when  take  effect,  9  180. 
Rules,  power  to  make,  9  129. 
Seal,  has,  9  147. 
Seal  of,  duplicates,  9  148. 
Seal  of.     See  Seals. 

Secretaries,  appointment  and  tenure  of  office,  99  265,280. 
Secretaries,  duties  of,  9  266. 
Secretaries,  number  and  qualification  of,  9  265. 
Sessions,  9  47. 
Terms,  9  47. 

Transfer  of  records,  actions,  and  proceedings,  9  88. 
Traveling  expenses  of  justices,  9  47. 
Vacancy,  election  to  fill,  9  42. 

Vacancy  in,  appointee  to  hold  until  next  general  election,  |  41. 
Vacancy  in,  governor  to  fill,  9  42. 
When  and  where  held,  9  47. 

Writ  of  habeas  corpus,  any  judge  may  issue,  9  84. 
Writs,  concurrence  of  three  judges  necessary  to  issuance,  9  84* 
Writs,  what  may  issue,  9  81. 

BITPBEME  OOXTBT  COMlflSSION. 

Creation  of.     See  Appendix,  tit.  "Courts.** 

BUPBEME  COURT  JUSTICE.     See  Supreme  Court. 
Acknowledgments,  may  take,  9  179. 
Affidavits,  may  Uke,  9  179. 

Bill  of  exceptions,  power  of,  respecting  settlement  of,  9  858. 
Bill  of  exceptions,  settlement  by,  9  882. 
Chambers,  powers  at,  9  1^5. 

Chief  justice,  absence  or  inability  of,  selection  of  substitute,  9  4S. 
Chief  justice,  eligibility,  9  156. 
Chief  justice  to  apportion  business,  9  44. 

Classification  of,  for  purpose  of  determining  term  of  office,  9  40. 
Depositions,  may  take,  9  179. 

Disqualification  of,  what  matters  amount  to,  9  170. 
Disqualification,  waiver  of,  9  170. 
Election  of  judges,  9  40. 
Eligibility,  9  156. 

Ineligible  to  any  other  office  or  public  employment,  9  161* 
Law,  cannot  practice.  9  171. 
Mandamus,  issuance  of.     See  Mandamus. 
Hay  take  acknowledgment,  affidavit,  deposition,  9  179. 
Net  to  have  law  partner,  9  172. 
Gods  Civ.  Proc. — 72 


1138  INDEX. 

SUFBEMB'OOUBT  JUSTICE.      (Continued.) 
Powers  of,  out  of  eonrt,  9  176. 
Prohibition,  iunanee  of  writs  of,  i  1108. 
Qualifications  of,  S  156. 
Remedial  powers  of,  |  957. 
Term  of  office,  (  40. 
Term  of  office,  computation  of,  |  41« 
TraTCling  expenses,  S  47. 

SXnEtETT.     See  Bonds ;   Undertakings. 

Action  to  compel  satisfaction  of  debt  for  which  suretj  bound,  i  1050« 

Administrator's  bond,  on,  release  of,  {{  1408,  1404. 

Affidavit  of  sureties,  8  1057. 

Affidarit  of  sureties,  what  to  state,  §  1057. 

Attachment,  in,  exception  to,  fi  589. 

Attachment,  in,  justification  of,  {  589. 

Citation  to  sureties  on  administrator's  bond,  1 1894. 

Contractor's  bond,  on,  8  1208. 

Contribution,  9  709. 

Corporation  accepted  as  sole  surety  when,  and  when  not.  See  Appendix,  ttL 
"Corporations." 

Corporation  as,  deficiency  of  assets,  proceedings  in  ease  of,  9  1056. 

Corporation  as,  duty  of  insurance  commissioner.  See  Appendix,  tit.  "Corpora- 
tions." 

Corporation  as,  Jurisdiction,  powers  and  duties  of  insurance  commisaionera  ovar 
8  1056. 

Corporation  as,  may  act  with  other  sureties  when,  8  1057. 

Corporation  as,  not  to  act  where  deficiency  of  assets,  8  1056* 

Corporations  as,  assets,  how  estimated,  8  1056. 

Corporations  as,  powers  and  liabilities,  8  1056. 

Corporations  authorized  to  act  as,  88  1056,  1057. 

Corporations,  conditions  requisite  to  acting  as,  8  1050. 

Corporations,  what  may  act  as,  8  1056. 

Exception  to,  in  attachment  in  justice's  court,  8  867. 

Exception  to,  on  appeal  bond  to  superior  court,  |  978. 

Exception  to,  on  attachment  of  Tessel,  8  821. 

Exception  to,  on  appeal  to  supreme  court.     See  Appeals. 

Exception  to,  on  injunction,  8  529. 

Exception  to,  waiter  by  failure  to  make,  88  518.  529. 

Executors  or  administrators,  sureties  and  bond  of.  See  Executors  and  Admii^s- 
trators.  III. 

Injunction,  upon,   exception  to,  8  529. 

Insufficient,  sureties  becoming,  new  bond,  failure  to  file,  righta  to  ceaaa,  fi  1057. 

Insufficient  sureties  becoming,  new  bond  may  be  ordered,  8  1057. 

Joinder  of,  in  action  on  negotiable  instrument,  8  888. 

Joinder  of  sureties  on  same  or  separate  instruments,  8  888. 

Judgment  against  principal  conclusiTC  against,  when,  8  1055. 

Judgment  against  sheriff,  conclusiycness  against  sureties,  8  1055* 

Judgment,  entry  of,  against,  on  five  days'  notice,  8  1055. 

Justification  of,   extension  of  time  for,  8  1054. 

Justification  of,  in  attachment,  §8  554,  555. 

Justification  of,  in  justice's  court,  8  92. 

Justification  of,  on  administrator's  bond,  8  1898. 

Justification  of,  on  appeal,  8  948. 
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JaatifleatioB  of,  on  appeal  bond  to  superior  eourt,  |  078. 
Juatifieation  of,  on  attachment  of  Tessel,  S  821. 
liiabilltj  of,  on  undertaking  to  stay  money  judgment,  S  9A2. 
New    bond   where   sureties  become   insufficient,   rights   cease   on    failure   to   flUi 

S  1057. 
New  security,  application  for,  from  administrator,  9S  1398-1403. 
Objection  to,  waiver  of,  by  failure  to  except,  9S  518,  529. 
Paying  judgment,  compelling  repayment,  S  709. 
Principal  bound  when  surety  is,  fi  1912. 
Principal,  from  what  time  bound,  |  1912. 
Qualifications  of  sureties,  9  1057. 

Qualifying  in  seyeral  amounts,  when  permitted,  9  1057. 
Referee,  surety  cannot  be,  9  641. 

Repleyin  bond,  on,  when  not  bound  by  affidaTit  of  Yalue,  9  ^78. 
Replevin,  in,  exception  to,  9  518. 
Replevin,  in,  justification  of,  9  515. 

Sereral  amounts,  sureties,  when  may  qualify  in,  9  1057. 
Subrogation  of  surety  on  appeal  bond,  9  1059. 
Subrogation,  right  of,  and  proceedings  to  obtain,  9  709. 
Waiver  of  objection  by  failure  to  make,  99  518,  529. 
When  bound,  principal  la  also,  9  1912. 

8UBOEONS.     See  Phyaiciana. 

Privileged  communications,  9  1881. 

8TJBFBISE. 

Amendment  on  ground  of,  9  478. 

As  ground  for  relief  from  default  judgment  In  justice's  oonrt,  9  868. 

New  trial  on  ground  of,  9  857. 

Relief  from  judgment  or  order  on  ground  of,  9  478. 

8XJBVE7. 

Land  taken  for  public  use,  9  1242. 

Order  to  allow,  in  action  of  ejectment,  9  742. 

SURVIVAIi. 

Action  not  abated  by  death,  disability,  or  transfer,  when,  9  885. 
Continuance  of  action  against  successor  or  representative,  9  886. 
Death,  effect  on  limitationa,  99  858,  855. 
Of  action,  99  1582-1584. 

SUttVlVORSHIP. 

Presumption  aa  to,  9  1968. 

SUTTEB  OOtTNTT. 

One  superior  judge  for  Sutter  and  Tuba  eonntles,  9  68. 
Residence  of  superior  judge  of,  9  158. 

Sepsrate  judges  for  Sutter  and  Yuba  conntiea,  act  providing  for.     See  Appendli^ 
tit.  "Ctourta." 

T 

TAX. 

Adverse  possession,  payment  of  taxes  necessary  to,  9  828. 
Claim  and  delivery,  aflidavit  in,  as  to,  9  510. 
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Cost!  of  eonrte  in  ftctlon  fDTolvins,  |S  1022,  1024. 
DiatributioB  of  deced«nt'f  etUte,  mast  be  paid  before,  1 1689. 
Limitation  of  action  againat  taz*colleetor,  |  841« 
Redemptionar  mvat  paj  what,  i|  702,  708. 

TAZ-^OLLEOTOB. 

Limitation  of  aetion  againai,  for  aeisoro  of  gooda,  |  8dl« 


Exempt  from  Jury  dnty,  f  200. 

Of  muaie,  exemption  of  property  of,  |  690. 

TBAM8TEB. 

Property  of,  exempt  from  oxeention,  |  600* 

TELBOBA^H. 

Company,  eminent  domain,  |  1288. 

Line,  employee  of,  exempt  from  jury  daty,  f  200. 

Seal,  how  described  by  telegraph,  8  1017. 

Service  by,  authorised,  §  1017. 

Service  by,  manner  of,  5  1017. 

Berrice  by,  powera  and  dutlea  of  officer,  f  1017» 

TELEPHONE  COMPANT. 

Eminent  domain,  exercise  of  right  of,  |  1288. 

TENAKOT  AT  WILL. 

To  be  terminated  by  notice,  1 1161. 

TENANT.     See  Forcible  Entry  and  Unlawful  Detainer;  Landlord  and  Tonant. 

TENANT  FOB  LXFB.     See  Life  Eatato. 

TENANT  FOB  TEAB8. 

Judgment  in  partition  does  not  affect,  i  767. 
Partition.     See  Partition. 

Setting  off  of  estate  for  years  in  partition,  S  770. 
Waste,  liability  for,  §  782. 

TENANT  IN  COMMON. 

Any  number  may  sue  or  defend  for  all,  fiS  881,  884. 
Partiea  in  suits  concerning,  §S  881,  334. 
Partition,  89  752-801.     See  Partition. 
Waste,  Uability  for,  8  788. 

TENDEB. 

Before  suit  affects  costs  how,  8  1080. 

Keeping  good,  8  1030. 

Objection  to,  must  be  specified,  8  2076. 

Offer  in  writing  equiTalent  to,  8  2074. 

Payment,  tender  is  equivalent  to,  on  redemption,  |  704. 

Waiver  of  objection  by  failure  to  specify  it,  8  2076. 
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Of  words  in  code,  I  17. 
TBHTTBE  OF  OFFIOB.     See  Office. 

TEBBITOBT. 

Included  under  state  end  United  States,  I  IT. 

Public  writings  of,  effect  of,  and  how  pi.^yed,  8  1924. 

Publie  writings  of,  proof  of,  provisions  of  code  appljing,  1 1924. 

TESTIFY. 

Includes  what,  f  17. 

TESTIMONT.     See  Eridenet. 

TIMBEB. 

Damages  for  cutting  or  carrying  away,  8|  788,  784. 


Accounting  by  executor,  time  for,  9  1622. 

Action  commenced  when,  S  350. 

Administration,  letters  of,  time  for  granting,  {  1372. 

Administration,  notice  of  hearing  of  petition  for  letters  of,  time  of,  |  1878. 

Administration,  petition  for  letters  of,  within  what  time  to  be  made,  i  1301. 

Administrator,  special,  time  of  appointment  of,  S  1412. 

Alias  summons,  time  of  issuance  of,  8  408. 

Amendments,  time  to  answer,  9  482. 

Answer  after  judgment  where  summons  not  seryed,  8  478. 

Answer,  extension  of  time  for,  8  478. 

Answer,  time  for,  8  407. 

Appeal,  exception  to  sureties  on,  8  948. 

Appeal  from  judgment  in  proceedings  to  determine  heirship,  time  for,  8  1664* 

Appeal,  justification  of  aureties  on  appeal,  8  948. 

Appeal,  notice  of,  time  to  file,  8  941b. 

Appeal  to  superior  court,  89  939,  974. 

Appeal  to  superior  court,  statement  on,  amendments,  time  to  file,  8  976. 

Appeal  to  superior  court,  statement  on,  time  to  file,  9  975. 

Appeal  to  superior  court,  time  to  file  bond  on,  9  978a. 

Appeal  to  superior  court,  transmission  of  papers,  9  977. 

Appeal  to  supreme  court,  time  of  taking,  9  939. 

Appeal,  undertaking,  time  to  file,  9  940. 

Appraisement,  time  to  return,  99  1448,  1451. 

Arrest,  order  for,  9  483. 

Attachment,  justification  of  sureties  on  undertaking  to  release,  8  554. 

Attachment,  motion  to  discharge,  89  554,  656. 

Attachment  of  vessel,  9  817. 

Attschment,  time  of  issuance,  9  587. 

Attachment,  time  of  return  of,  9  559. 

Bill  of  exceptions,  amendments,  time  to  file,  9  650. 

Bill  of  exceptions,  engrossing  and  serving,  time  for,  9  650. 

Bill  of  exceptions,  notice  of  presentment  to  judge,  9  650. 

Bill  of  exceptions,  preparation  and  settlement,  99  649,  650,  669. 

Bill  of  exceptions,  time  to  present  to  judge,  9  649. 

Building,  notice  of  acceptance  of,  time  to  file,  9  1187, 
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Citation  to  ihow  causa  wby  additional  aeeurlty  thoald  not  1m  girtn,  time  t»  wrrv, 

9  1806. 
Citationa  to  ba  larrad  five  daya  befora  return,  S  1711. 

Claim,  action  on  rejected,  against  estate  of  decedent,  wben  to  be  brooch t^  |  1498 
Claim  against  estate,  allowance  or  rejection  of,  time  for,  f  1496. 
Claim  and  delivery,  filing  notice,  affidavit,  and  asdertaking,  |  SSOu 
Claim,  filing  of  approved,  time  for,  fi  1497. 
Claim  of  mariner  or  seaman,  time  to  contest,  I '826. 
Claims  againat  estate,  time  to  present,  S|  1491, 1498. 
Code  takea  effect  when,  {  2. 

Complaint  to  adjudge  heirship,  time  to  answer,  S  168d, 
Computation  of,  I  12. 

Computation  of  term  of  office  of  supreme  judge,  8  ^i* 
Computation  of,  when  service  by  mail,  S  1018. 

Condemnation  proceedings,  damages,  at  what  time  assessed,  9  1249. 
Condemnation  proceedinga,  time  for  payment,  |S  1240,  1261. 
Contest  of  seaman's  claim,  {  826. 
Continuance  in  justice's  court,  length  of,  |  878. 
Corporation,  application  for  dissolution,  filing  objections,  S  1281. 
Corporation,  application  for  dissolution,  notice  of  hearing,  S  1232. 
Corporation,  dissolution  of  savings  banlc,  hearing  of  claim  to  dep'>Bit  or  dividend, 

f 1284. 
Corporation,  notice  of  application  for  dissolution  of,  time  of,  S  1230. 
Cost-bill,  on  appeal,  time  to  file,  8  1034. 
Cost-bill,  time  to  file,  8  1033. 
Costs,  motion  to  tax,  time  for,  8  1088. 
Costs,  security  for,  time  to  give,  8  1037. 
Court  commissioner,  report  of,  time  to  make,  8  729. 
Decision,  time  for,  9  632. 

Default,  relief  from,  in  justice's  court,  time  to  apply  for,  8  859. 
Delivery  of  property  in  claim  and  delivery,  when  may  be  demanded,  |  509* 
Demurrer,  extending  time  to  file,  8  478. 

Demurrer,  overruling,  time  to  answer  runs  from  notice,  8  476. 
Demurrer,  sustaining,  time  to  amend  runs  from  notice,  8  d76. 
Demurrer  to  answer,  time  for,  9  443. 
Deposition,  notice  of  taking,  99  2024,  2025  V4,  2031. 
Deposition,  time  of  taking,  9  2020. 

Distribution  and  partition  of  decedent's  estate,  petition  and  notice,  time  for,  8  16T1 
Distribution  and  partition  of  estate,  proceedings,  when  may  be  instituted,  |  1676, 
Distribution,  partial,  of  estate,  application  for,  99  1658,  1661. 
Election  contest,  delivery  of  list  of  illegal  votes,  8  1116. 
Election  contest,  time  of  continuance,  8  1121. 
Election  contest,  time  of  trial  of,  8  1118. 
Election  contest,  time  to  file,  8  1115. 
Election  contest,  time  to  render  decision,  8  1118. 
Elections,  contest  in  case  of  tie  vote,  8  1124. 
Eminent  domain,  damages,  at  what  time  assessed,  8  1249* 
Eminent  domain,  time  for  payment  of  damagea,  9  1251. 
Entries  in  justice's  docket,  time  of  making,  9  912. 
Escheat  proceedings,  report  of  sale,  9  1271. 
Escheat  proceedings,  time  to  appear,  9  1269. 
Escheated  property,  service  of  petition  clsiming,  9  1278. 
Escheated  property,  time  to  claim,  9  1272. 
Estates  of  decedents,  allowance  or  rejection  of  olaims,  9  149tt, 
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Estates  of  decedents,  extension  of  time  for  settlement,  9  1651. 
Estates  of  decedents,  filing  approved  claims,  §  1407. 
Estates  of  decedents,  notice  of  application  for  sale  of  personalty,  9  1528. 
Estates  of  decedents,  notice  of  hearing  of  application  for  conveyance  by  executor, 

9  1598. 
Estates  of  decedents,  notice  of  sale  of  personalty,  9  1526. 
Estates  of  decedents,  notice  of  sale  of  realty,  99  1547,  1549. 
Estates  of  decedents,  notice  to  creditors,  9  1490. 
Estates  of  decedents,  order  to  show  cause  for  aale  of  realty,   serviee  and  hearing, 

9 1589. 
Estates  of  decedents,  order  to  show  cause  on  petition   for   sale   of  realty,  9  1588. 
Estates  of  decedents,  order  to  show  cause  on  petition  to  mortgage  or  lease,  99  1578, 

1579. 
Estates  of  decedents,  partition  and  distribution,  time  in  relation  to  proceedings  in, 

9  1676. 
Estates  of  decedents,  returns  of  sale,  9  1575. 

Estates  of  decedents,  sale  of  mines,  order  to  show  cause,  and  hearing,  9  1581. 
Estates  of  decedents,  time  for  presenting  claims,  99  1491,  1403,  1406. 
Estates  of  decedents,  time  of  priTste  sale,  9  1549. 

Estates  of  decedents,  time  of  yaeanoy  in  administration  not  included,  9  1501* 
Estates  of  decedents,  time  to  sue  on  claim  against,  9  1498. 
Exception,  time  of  taking,  9  646. 
Exception  to  sureties,  time  for,  99  518,  529. 
Execution,  issuance,  after  Atc  years,  9  685. 
Execution,  return  of,  time  for,  9  688. 
Execution,  time  within  which  to  issue,  9  681. 
Executor,  account  of  sale  by,  time  to  return,  9  1575. 
Executor,  additional  bond  of,  time  to  file,  9  1899. 

Executor,  citation,  to  require  filing  of  additional  bond,  service  of,  9  1898. 
Executor  or  administrator,  account  by,  time  to  file,  99  1622,  1628. 
Executor,  private  sale  by,  time  of,  9  1549. 
Executor,  return  of  aales  by,  9  1575. 

Exempt  property,  setting  apart,  to  widow  or  minor  children,  9  1465. 
Extension  of,  during  attendance  of  attorney  upon  legislature,  9  1054. 
Extension  of,  power  of  court  as  to,  9  1054. 
Family  allowance,  duration  of,  9  1466. 

Forcible  entry  and  detainer,  issuance,  service,  and  return  of  summons,  9  1160. 
Forcible  entry  and  detainer,  time  of  issuance  of  execution,  9  1174. 
Forcible  entry  and  detainer,  time  to  appear  and  answer,  9  1167. 
Forcible  entry  and  unlawful  detainer,  service  of  notice,  9  1161. 
Forcible  entry,  application  for  relief  against  forfeiture,  9  1179. 
Foreclosure,  report  of  commissioner  in,  time  to  file,  9  729. 
Guardian  ad  litem,  appointment  in  justice's  court,  9  843. 
Guardian,  hearing  of  petition  for  sale  of  property,  9  1782. 
Guardian,  notice  of  removal  of  property  by  non-resident,  9  1798. 
Guardian  of  lunatic,  notice  of  hearing  of  appointment  of,  9  1763, 
Guardian,  order  for  sale  by,  expires  in  one  year,  9  1790. 
Guardian's  account,  time  to  file,  9  1774. 
Guardian'a  sale,  service  of  order,  9  1783. 

Heirship,  proceedings  to  determine,  time  to  Institute,  9  1664. 
Heirship,  time  to  plead  to  complaint  in  suit  to  determine,  5  1664. 
Homestead  set  apart  from  separate  properly,  duration  of,  9  1468. 
Indursement,  presumption  as  to  time  of  malcing,  9  1963. 
Injunction  prior  to  trial  continues  no  loneer  than  twelve  months,  9  527. 
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(Continaed.) 
InjimeUoB.  time  of  granting,  Sfi  527,  528. 
Ininnetion,  time  of  issuing.  §  527. 
Intervention,  time  to  enswer  or  demur.. t  887. 
Inventory,  after-diseovered  properly,  time  to  return,  f  1451* 
Inventory,  time  to  return,  §S  1443,  1450. 
Judgment,  duration  of  lien,  |  671. 
Judgment  on  verdict,  time  of  entry  of,  IS  864,  671. 
Judgment,  relief  from,  time  to  move  for,  f  478. 
Judgment,  vacation  of,  hearing  of  motion,  9  663a. 
Judgment,  vacation  of,  notice  of  motion,  9  668a. 
Justice's  court,  alias  summons,  time  to  issue,  9  847. 

Justice's  court,  answer  or  demurrer  to  emended  pleading  in,  time  for,  §  860. 
Justice's  court,  demurrer  to  answer  in,  time  for,  9  857. 
Justice's  court,  demurrer  to  complaint  in,  time  for,  9  854. 
Justice's  court,  hearing  in,  9  850. 

Justice's  court,  judgment  in,  to  be  entered  within  ten  days  after  submiasioo,  i  893. 
Justice's  court,  judgment  upon  verdict  in,  to  be  entered  at  once,  9  891. 
Justice's  court,  motion  to  vacate  judgment  in,  9  859. 
Justice's  court,  postponement  of  trial,  time  of,  99  874,  875,  876,  877. 
Justice's  court,  stay  in,  not  to  exceed  ten  daya,  9  901a. 
Justice's  court,  summons  in,  to  issue  within  one  year,  9  840. 
Justice's  court,  time  for  sppearance,  9  845. 

Justice's  court,  time  for  appearance  where  alias  summons  issued,  9  840. 

Justice's  court,  time  for  commencement  of  trial  in,  9  873. 

Justice's  court,  time  of  malciug  entries  in  docicet,  9  912. 

Justice's  court,  time  to  amend  in,  9  858. 

Justice's  court,  time  to  answer,  9  845. 

Justice's  court,  time  within  which  execution  may  issue,  9  901. 

Justice's  judgment,  duration  of  lien  of,  9  900. 

Justification  of  sureties  on  bail  bond,  notice  of,  9  498. 

Lease,  forfeiture  of,  time  to  apply  for  release  against,  9  1179. 

Legacy  or  devise,  petition  for  payment,  when  may  be  filed,  9  1658, 

Lien  of  judgment  filed  in  another  county,  duration  of,  9  674. 

Lien  on  vessels,  duration  of,  9  813. 

Limitation  on  time  for  issuing  and  returning  summons,  9  581.  J 

Lis  pendens  in  suit  to  quiet  title,  timo  to  file,  9  749.  ' 

Mail,  extension  of  time  where  service  is  by,  9  1018.  . 

Mail,  where  notice  served  by,  9  1005.  I 

Mandamus,  notice  of  application  for  writ  of,  9  1088.  | 

Mandamus,  transmission  of  verdict  to  court,  9  1098, 

Mechanic's  lien,  claim  of,  time  of  recording,  9  1187. 

Mechanic's  lien,  time  of  continuance,  9  1190. 

"Month"  means  calendar  month.  9  17. 

Mortgage,  entry  of  satisfaction  of,  9  675a. 

New  trial  based  on  affidavits,  affidavits,  time  to  serve  and  file.  9  859. 

New  trial  based  on  affidavits,  counter-affidavits,  time  to  file  and  serve,  §  65«. 

New  trial,  hearing  of  motion  for,  9  660. 

New  trial,  notice  of  intention  to  move  for,  time  to  file,  9  659. 

New  trial,  statement  on  motion  for,  time  for  preparation,  amendment,  And  itttlr 
ment,  9  659. 

Notice  of  application  for  discharge  from  prison,  9  1145. 

Notice  of  hearing,  9  594. 

Notice  of  justification  of  sureties,  9  718. 
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(Continued.) 
Notice  of  motion,  time  of  tervfea,  §  1005. 
Notice  of  rejection  of  bail,  9  ^92. 

Notice  of  time  to  appear  on  petition  for  final  distribution,  (  1664« 
Notice,  where  made  by  mail,  9  1003. 
Order,  relief  from,  time  to  move  for,  9  478. 
Pending,  action  deemed  to  be,  during  what  time,  9  1049. 
Preferred  claim  of  aervant,  time  to  dispute,  9  1207. 
Prisoner,  seryice  of  notice  of  application  for  discharge  of,  9  1145. 
Prisoner,  aubseqnent  application  for  discharge,  9  1150. 
Publie  administrator,  accounting  by,  9  1789. 
Public  administrator,  return  of  condition  of  estates  by,  9  1780. 
Redemption,  99  702,  708,  707. 
Rehearing,  99  44,  45. 

Relief  against  default  in  Justice's  court,  application  for.  9  859. 
Report  of  referee  or  court  commissioner,  time  to  make,  9  048. 
Rules  of  supreme  court  take  eifect  when,  9  180. 
SherifTa  deed,  time  for  issuance  of,  9  708. 
Sole  trader,  length  of  residence,  9  1811. 
Sole  trader,  petition  to  become,  time  to  file,  9  1818. 
Statement,  service,  amendment  and  settlement,  time  for,  9  581. 
Summons  in  civil  action  in  police  court,  time  of  issuing  or  return,  9  980. 
Summons  in  forcible  entry,  time  to  answer,  9  1167. 
Summons  in  justice's  court,  alias,  time  for  issuance,  9  847. 
Summona  in  suit  to  quiet  title,  time  to  post  copy  on  property,  9  750. 
Summons,  Justice's  court,  time  for  issuance,  9  840. 
Summons,  time  for  issuance  of,  99  406,  581a. 

Summons,  time  for  return  of,  9  581a.  ^ 

Summons,  time  to  answer,  9  407. 
Summons,  time  to  issue,  in  suit  to  quiet  title,  9  750. 

Summons  to  joint  debtor  after  Judgment,  time  to  serve  and  return,  9  900. 
Summons,  when  to  be  issued  and  returned,  9  581a. 
Surrender  by  bail  of  arrested  defendant,  time  for,  99  488,  489. 
Will,  amendment  of  contest  of,  9  1812. 
Will,  contest  after  probate,  demand  for  jury  trial,  9  1880* 
Will  contest,  demand  for  jury,  9  1812. 
Will,  eontestof,  after  probate,  99  1827,  1833. 
Will,  custodian  of,  within  what  time  to  produce,  9  1298. 
Will,  hearing  of  petition  for  probate,  9  1308. 
Will,  notice  of  time  appointed  for  petition  for  probate  of,  9  1804. 
Will,  nuncupative,  time  for  probate  of,  §S  1344,  1345. 
Within  which  an  act  is  to  be  done,  may  be  extended,  9  1054. 
Within  which  summons  may  issue  on  complaint,  9  4U0. 

TITLE.     See  Ownership. 

Abstract  of,  in  partition,  99  709,  800. 

Action  involving,  to  real  estate,  costs  allowed  of  course  when,  9  102S« 

Adverse  claim,  action  to  determine,  9  1050. 

Arbitration,  question  of  title  to  realty  cannot  be  submitted  to,  9  1281* 

Oode,  title  of,  9  1. 

Oomplaint  to  contain,  9  426. 

Co-tenants  may  unite  in  suit  relating  to,  9  881- 

Declarations  or  admissions  of  predecessor,  admissible,  9  184*, 

Defective  title  or  want  of  title  on  papers.  eflF^Ai  of.  (  J  04^ 
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riTIA.     (Continaed.) 

Ettablishing  titles  to  realtj  where  reeordg  burnt,  met  reUtfnf  to.     Sea  Appendix^ 

tit.  "Burnt  or  Destroyed  Records  or  Documents." 
Issue  of,  eTidence  of  continued  possession  of  remota  oecupant,  §  1834, 
Parties  defendant  in  actions  involying,  %  379. 
Quieting.  %%  788-751.     See  Quieting  Title. 
State,  action  against  to  quiet  title.     Sea  State. 

TITLE  INStTBANCB  COMPANIES. 
Eminent  domain,  {  1238. 

TOLL. 

Ooata  of  course  in  action  iuToWing,  |  1022. 

TOLL  GATE. 

Keeper  of,  exempt  from  jury  dutj,  |  200. 

TOBTS. 

Definition  of  injury  to  person,  8  29. 
Definition  to  injury  to  property,  |  28. 
Joinder  of  actions  for,  {  427. 
Kinds  of,  8  27. 

TOWK. 

Mechanics*  liens  on  town  lots,  |  1191. 

Partition  of  property  included  in  town  site,  {  768. 

Service  of  summons  on,  f  411. 

TOWKTSHIF. 

Change  in  boundary,  inccession  of  Justices,  8  107. 

TBAN8CKIPT. 

Compensation  of  reporter,  8  274. 

Justice's  court,  8  92. 

Of  docket  filed  in  another  county.  Judgment  becomes  lien  there,  8  8T4. 

Of  entries  in  justice's  docket,  prima  facie  eTidence,  8  912. 

On  transfer  of  cause  from  justice's  to  superior  court,  8  838. 

Reference  to,  on  hearing  of  motion  for  new  trial,  8  6fi0. 

TBANSFEB. 

Of  action  to  another  court,  manner  of,  8  899. 
Of  action  to  another  court,  when  proper,  8  397. 
Of  interest  in  action,  proceedings  on,  §  385. 
Venue,  change  of.     See  Place  of  Trial. 

TRANSFEBBED  CASE. 
Remittitur,  8  68. 

TBEASON. 

Number  of  witnesses  to  proTC,  88  1844, 1968. 

TBEASUBEB.     See  Public  Administrator. 
Deposit  with,  8  573.     See  Deposit  in  Court. 

Estate  of  decedent  distributed  to,  in  what  cases,  and  liability  for,  |  1703  )|* 
Stata,  deposit  with,  in  condemnation  proceedings,  8  1264. 
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TBBSPA88. 

Decedent,  of,  aetlon  for,  agalnat  executor,  |  1684. 
Executor,  action  for,  by,  {  1588. 
Justice'!  court,  action  for,  in,  S  112. 
Land,  on,  limitation  of  action  for,  }  888. 
Personalty,  to,  limitation  of  action  for,  |  888. 
Timber,  cutting:,  damages  for,  SS  783,  734. 
Trees,  cutting,  damages  for,  §1  788,  784. 

TBIAIk     See  Instructions;  Jurors;  Jury. 

Absence  of  party,  bringing  issue  to  trial  in,  |  694. 

Adjournment.     Bee  Adjournment. 

Admonition  to  Jury  on  separation,  |  611. 

Agreed  case.     Bee  Agreed  Case. 

Argument,  case  may  be  brought  before  court  for,  when,  |  60S. 

Argument,  case  reserYcd  for,  bringing  before  court,  |  665. 

Argument,  order  of,  S  607. 

Argument,  resenring  case  for,  I9  664,  665. 

Argument,  submission  of  case  without,  8  607. 

Calendar,  causes,  how  must  be  entered  on,  S  508. 

Calendar,  causes  must  remain  on,  till  when,  I  508. 

Calendar,  dropping  cause  from,  8  508. 

Calendar,  restoring  cause  to,  {  508. 

Challenge  of  jurors,  |8  601-608.     See  Jurors. 

Change  of.  where  county  designated  is  not  proper  county,  |  807* 

Changing  place  of,  for  conyenience  of  witnesses,  S  807. 

Changing  place  of,  for  disability  of  judge,  S  307. 

Changing  place  of,  for  impartial  jury,  9  897. 

Changing  place  of,  grounds  for,  f  807. 

Changing  place  of.     See  Place  of  Trial. 

Clerk  must  keep  regiater  of  actions,  9  1052. 

Clerk  taking  teatimony,  when  no  shorthand  reporter,  9  1051. 

Compromise,  offer  of,  how  made,  and  its  effect,  9  097. 

Conduct  of,  99  607-610. 

Conduct  of,  powers  of  Judge,  99  177,  178. 

Consolidation  of  actions,  when  may  be  ordered,  9  1047* 

Contempt,  interference  with,  is,  9  1200. 

Contempt,  99  1200-1222.     See  Contempt. 

Continuance,  costs  on,  9  1020. 

Continuance.     See  Continuance. 

Court,  by,  9  681. 

Decision  of  court,  facts  found  and  conclusions  of  law  must  be  stated  separately, 
9  688. 

Decision  of  court  on  question  of  fact,  filing,  time  for,  9  632. 

Decision  of  court  on  question  of  fact  must  be  written,  9  682. 

Deposit  in  court,  9  578.     See  Deposit  in  Court. 

Error  disregarded  unless  substantial  rights  affected,  9  475. 

ETidence.     See  Evidence. 
!  .y  ceptions,  99  646-658.     See  Exceptions. 

\ings  of  fact  and  conclusions  of  law  must  be  stated  separately,  9  688* 
c  'ngs  of  fact  may  be  waived  how,  9  684. 

W  ngs.     See  Findings. 

^k  nr,  either  party  may  bring  issue  to,  9  594. 

^^^  in  absence  of  party,  9  504. 
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TBIAL.     (Continued.) 
Hearinf,  notice  of,  8  ff^^* 

Inspection  of  writings,  order  for.     See  Inspection  of  Writinfi. 
Instrnetions.     See  InstruetioDS. 

Interpreter,  when  to  be  summoned  and  sworn,  S  1884. 
Issue  of  law,  proceedings  after  determination  of,  |  680. 
Issue,  tt  588-596.     See  Issue. 
Issues,  by  whom  triable,  8  8  809,  591,  592. 
Joint  debtor,  proceedings  against,  when  not  summoned  in  original  aetloa,  |i  M9- 

994. 
Judge,  powers  of,  in  eonduct  of  proceedings,  8  177. 
Judgment  on  demurrer,  proceedings  after,  8  686. 
Jury,  admonition  to,  on  separation,  8  611. 
Jury,  deliberation  of,  how  conducted,  8  618. 

Jury,  deliberation  of,  what  papers,  etc.,  may  and  may  not  taka  with  than.  |  ill. 
Jury,  discharge  of,  before  rerdict,  retrial,  8  816. 
Jury,  how  and  when  waiTod,  8  881. 
Jury,  in  forcible  entry  and  detainer,  8  1171. 
Jury,  in  mandamus  proceedings,  8  1090. 
Jury,  polling,  8  818. 

Justice's  court,  in.     See  Justice's  Court,  XJV, 
New.  88  656-668  V4.     See  New  Trial. 
Notice  of  hearing,  8  594. 
Order  of  proceeding  on  trial,  8  607. 
Order  of  proof,  in  general,  8  2042. 
Order  of,  where  several  defendants,  8  607. 
Place  of.     See  Justice's  Court,  XII;  Place  of  Trial. 
Police  court,  in,  88  929-938.     See  Police  Court. 
Powers  of  judge  in  conduct  of  proceedings,  8  177. 
Preference  of  condemnation  suits,  8  1264. 

Presumption  that  all  matters  within  issues  ware  paased  upon,  1 106t. 
Privste,  in  what  cases  may  be  had,  8  125. 
Questions  of  fact,  when  for  Jury,  8  2101.  i 

Questions  of  law  addressed  to  court,  8  2102. 

Questions  of  law  and  fact,  88  2101-2103.     See  Questions  of  Law  and  Fad. 
Referee's  findings  must  state  conclusions  of  law  and  fact  aaparataly,  |  64S. 
Reference,  88  638-645.     See  Reference. 
Sick  juror,  proceedings  in  case  of,  8  616. 
Sittings  to  be  public,  8  124. 
Sittings,  when  may  be  private,  8  125. 
Special  issue,  not  made  by  pleadings,  trial  of,  8  809.  ! 

Statement  on  appeal.     See  Statement. 
Submitting  controversy  without  action,  88  1188,  1140. 
Verdict,  how  declared,  8  618. 
Verdict,  informal,  proceedings  on,  8  619. 
Verdict,  sealed,  rendered  during  adjournment,  8  61T« 
Verdict  prevented,  retrial  of  cause,  8  616. 
Verdict.     See  Verdict. 
View  by  jury  of  premises,  conduct  of,  8  610. 
View  by  jury  of  premises,  when  allowed,  8  610. 

TBOVES. 

Action  for,  against  executor,  8  1584. 

Action  for,  by  executor,  8  1583. 

Damages  for  cutting  and  carrying  sway  trees,  8  788. 
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TBXTBT.     8m  Trustee. 

Action  to  quiet  title  InToWing  tmet  under  will,  eonelnsiTeneie  of  determinetloBt 

I  788. 
Action  to  quiet  title  inyolying  trust  under  will,  will  admissible,  I  788. 
Action  to  quiet  title,  validity  may  be  determined,  {  788. 
Injunction  wbere  obligation  arises  from,  |  526. 
In  realty,  writing,  necessity  of,  §§  1971,  1072. 
Jurisdiction  oyer,  continues  after  distribution,  |  1009* 
Parties  in  suit  to  estoblish,  {  881. 

TBUST  COMPAKT. 

Limitation  of  actions  against,  S  848. 

TBXT8TEES.     See  Trusts. 

Appeal  by,  dispensing  with  bond,  {  946. 

Beneficiaries,  may  sue  without  joining,  S  869. 

Corporation  as,  qualification,  oath,  bond,  S  1848. 

Corporation,  deposit  of  funds  with,  and  reduction  of  bonds.     See  Appendix,  tli. 

"Corporations." 
Corporation  may  act  as,  1 1848. 

Corporation,  statute  authorizing,  to  act  as.     See  Appendix,  tit.  "Corporations.** 
Costs  in  action  by  and  against,  §  1031. 
Deposit  in  court  by,  of  subject  of  litigation,  %  572. 
Express  trust,  of,  who  is,  9  869. 
Joinder  of  claims  against,  |  427. 

Judgment  against  trustee  receiying  particular  kind  of  money  or  currency,  i  667. 
Hissing  persons,  of  estatos  of.     See  Missing  Persons. 
Presumption  that  he  has  conyeyed  property,  f  1963. 

Under  will,  account,  decree  settling,  conclusive,  if  affirmed  on  sppeal,  i  1701. 
Under  will,  account,  settlement  of,  after  distribution,  8  1699. 
Under  will,  accounting  after  distribution,  procedure  for,  8  1699. 
Under  will,  accounting  by,  8  1699. 
Under  will,  accounting  by,  citation,  8  1699. 
Under  will,  accounting  by,  hearing  and  settlement,  8  1699. 
Under  will,  accounting  by,  jurisdiction  to  settle  after  distribution,  8  1699. 
Under  will,  accounting  by,  notice  of,  8  1699. 
Under  will,  accounting  by,  procedure  in,  8  1699. 
Under  will,  accounting  by,  who  may  apply  for,  8  1699. 
Under  will,  appeal  from  settlement  of  account  of,  8  1701. 
Under  will,  bond  of  trustee  appointed  to  fill  vacancy,  8  1702. 
Under  will,  compensation,  apportionment  among  trustees,  8  1700. 
Under  will,  compensation  of,  on  settling  account  of,  after  distribution,  8  1700. 
Under  will,  declination  to  act,  how  made,  8  1702. 
Under  will,  declination  to  act,  proceedings  on,  88  1702,  1708. 
Under  will,  resignation,  duty  of  court  before  acceptance,  8  1702. 
Under  will,  resignation  or  vacancy,  jurisdiction  in  cases  of,  8  1708. 
Under  will,  trustee  may  decline  to  act,  8  1702. 

Under  will,  vacancy,  appointment  to  fill,  notice  to  interested  parties,  8  1702. 
Under  will,  vacancy,  court  can  fill,  8  1702. 
Under  will,  vacancy  in,  procedure  in  filling,  88  1702,  1708. 
Under  will,  vacancy  in  trustoeship,  how  filled,  88  1702, 1708. 
Under  will,  vacancy  or  resignation,  appointing,  on  application  of  interested  party, 

1 1702. 
Under  will,  vacancy  or  resignation,  jurisdiction  of  court  on,  8  1708. 
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TBX78TEE8.     (Conliniied.) 

Under  will,  Tfteancj,  protection  of  eitate  during,  |  170t, 

Under  will,  Tacancx,  undertaking  of  trustee  appointed  to  fill,  |  1702. 

TULABB  COUNTY. 

Acts  increasing  and  diminiahing  number  of  ■ui>«rior  Jndgetw     B^m   App«ndix.  lii 
"Courts." 

TTFEWBITEB8. 

Exempt  from  ezeeution,  |  690l 

TTPEWBITINO. 

Writing  includes,  |  17. 

U 

UNDERTAKING.     See  Bond;  Surety. 
AffidsTit  of  sureties,  9  1057. 
Appeal  to  superior  court,  on,  9  978. 
Appeals,  SI  940-949.     See  Appeals. 
Arrest  of  defendant  in  justice's  court,  for,  |  86S. 
Arrest  of  defendant,  on,  Si  482,  487. 
Attachment,  in,  SS  589,  540,  554. 
Attachment  in  justice's  court,  on,  |  867* 
Attachment  of  vessel,  on,  S  818. 
Attachment  of  Teesel,  on  discharge  of,  S  822. 

Commissioner  or  elisor  to  sell  encumbered  property,  SS  729,  729. 
Corporation  acting  as  surety.     See  Suretyship. 
Costs  by  non-resident  or  foreign  corporation,  for,  S  1036. 
Costs  in  libel  and  slander,  to  coyer.     See  Appendix,  tit.  "LibeL.** 
County  or  city  and  county  need  not  give,  S  1058. 
Court  commissioners,  power  to  take  and  approve,  S  259. 
Elisor,  of,  to  sell  encumbered  property,  S  726. 
Ouardian,  of,  receiving  proceeds  of  partition  sale,  S  794. 
Injunction,  upon,  S  529. 

Judgment,  conclusiveness  against  sureties,  S  1055. 
Judgment,  entry  of,  against  sureties  on  five  days'  notice,  |  105S. 
Jurisdiction  of  justice  in  action  on,  1 112. 
Limitation  in  action  on,  S  840. 
Municipality  need  not  give,  S  1058. 

New,  failure  to  file,  where  sureties  insufficient,  rights  to  cease,  S  1057. 
New,  may  be  required,  where  sureties  become  insuiBcient,  |  1067. 
Officer  need  not  give,  S  1058. 
Quo  warranto,  in,  S  810. 
Receiver,  of  applicant  for,  S  567. 
Receiver,  on  appointment  of,  S  566. 
Replevin,  in,  SS  512,  514,  519.  520. 
Requisites  of,  in  general,  S  1057. 

Several  actions  on,  costs  and  disbursements  In  ease  of,  1 1028, 
State,  county,  city,  town,  or  officer  need  not  give,  S  1058. 
Supplementary  proceedings,  in,  S  715. 
Time  for  filing,  extension  of  time  for,  S  1054. 
Trustee  sppointed  to  fill  vacancy,  undertaking  of,  9  1792* 

UNITED  STATES. 

Condemnation  of  lands  of,  procedure  on,  S  1240. 
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UNITED  STATES.      (Continued.) 
Documents  of,  how  proved,  S  1018. 
Includes  whst,  |  17. 

Judgment  in  suit  to  quiet  title  does  not  bind,  |  751. 
Judicial  record  of,  how  proved,  S  1005. 
Lands  belonging  to,  condemnation  of,  9  1240. 
Lands  held  by,  in  trust,  condemnation  of,  9  1240. 
Public  documents,  proof  of,  code  provisions  applying,  |  1024. 
Public  writings,  effect  of,  and  how  proved,  9  1024. 

UNITED  STATES  COUBTS. 

Proceedings  in,  not  stayed  by  injunction,  %  620. 

UNIVEBSITT  OF  OAUFOBNIA. 

Admission  to  practice  law  on  diploma  from,  9  280b. 

UNIVEB8ITT  OP  SOXJTHEBN  OAUFOBNIA. 

Admission  to  practice  law  on  diploma  from,  9  280b. 

UNIVEBSITT  OF  80UTHEBN  OAUFOBNIA  COLLEGE  OF  LAW. 
Diploma  admits  to  practice  law  without  examination,  9  280b. 

UNLAWFUL  DETAINEE.     Bee  Forcible  Entry  and  Detainer. 

UNMABBIED  FEMALE. 

May  recover  for  own  seduction,  |  874. 

USAGE.     See  Evidence,  VIII. 
Evidence  of,  9  1870. 

Evidencs  that  terms  of  contract  have  local  signification,  9  1861* 
Local,  governs  actions  concerning  mining  claim,  9  748. 

USUBPATION  OF  OFFICE  AND  FBANCHISE. 
Action,  attorney-general  may  bring,  when,  9  808. 
Action,  attorney-general,  when  must  bring,  9  808. 
Action,  governor  may  direct  bringing,  9  803. 
Action,  to  be  in  name  of  people,  9  803. 
Action,  upon  whose  information  brought,  9  803. 

Appeal  from  judgment  that  one  is  usurping  office  does  not  stay,  9  9^9, 
Arrest  of  defendant  for  receiving  fees,  9  804. 
Arrest,  proceedings  on,  9  804. 
Arrest,  who  may  order,  9  804. 
Complaint  in  action  for,  9  804. 

Complaint  may  set  forth  name  of  person  entitled,  9  804. 
Complaint,  what  may  state,  9  804. 

Corporation  unlawfully  exercising  franchise,  proceedings  against,  9  808. 
Costs,  when  defendant  liable  for,  9  800. 
Damages  may  be  recovered  by  claimant,  |  807. 
Fine  for,  9  809. 
Information,  9  808. 

Judgment  in  favor  of  claimant  entitles  htm  to  office,  9  806. 
Judgment  may  determine  rights  of  either  or  both  parties,  9  805. 
Judgment  may  determine  rights  of  incumbent  and  claimant,  9  805. 
Judgment,  where  defendant  guilty^  9  309. 
Oath  and  bond  of  claimant  on  taking  office,  9  800. 
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UBXrBPATIOK  OF  OFFIOS  AND  FBAN0HI8E.     (Contlniied.) 

Rights  of  severtl  claimants  may  be  determined  \n  single  action,  |  808. 
Scire  facias  abolished.  8  802. 

Several  claimnnts,  right  may  be  determined  in  single  action,  §  808. 
Undertalcing  in  action  for,  when  brouglit  oa  relation  of  private  person,  |  810. 

VAOANOT. 

Judge's  office,  effect  of,  f  184. 

Justice's  office,  how  filled,  §  111. 

Justice's  office,  in,  f  915. 

Proceedings  in  court  not  affected  bj,  1 184. 

Superior  Judgeship,  Tscancj  in,  fi  70. 

Supreme  Judgeship,  vacancy  in,  §  43. 

VACATIOH. 

Arbitrator's  award,  of,  |  1287. 

Arrest,  Tscation  of,  |  508. 

Arrest,  Tacation  of  order  for,  {  504. 

Judgment,  of,  grounds  for,  §  668.     See  Judgments. 

Order  refused  by  another  Judge,  8  183.       ^ 

Superior  court  may  racate  its  judgment  in  what  cases,  8  868. 

VABIAKOB. 

ETidenee  must  correspond  with  substance  of  material  allegations,  8  1888. 

Failure  of  proof,  and  not  Tariance,  when,  8  471. 

Immaterial,  how  provided  for,  8  470. 

Material,  how  provided  for,  8  469. 

Material,  when  only  deemed  to  be,  8  469. 

Variance  between  allegation  and  proof,  amendment,  81  469,  470. 

What  not  deemed  to  be,  8  471. 

VENDOB  AND  VENDEE. 

Guardian  decreed  to  make  conveyance  where  Tender  becomes  Incompetent,  i  1810 
Receiver,  appointment  of,  in  suit  by  vendor  to  vaeate  aala,  8  864. 

VENT7E.     See  Place  of  Trial. 

VERDICT. 

Amount  of  recovery.  Jury  must  find,  when,  81  688,  687. 

Chance,  new  trial,  8  657. 

Claim  and  delivery,  verdict  in,  what  to  find  and  assess,  8  627* 

Clerk,  duty  of,  8  618. 

Counterclaim  for  money,  verdict  to  find  amount,  8  688. 

Courts  open  any  day  to  receive,  8  134. 

Death  after.  Judgment  on,  8  660. 

Death  after  Terdict  and  before  Judgment,  8  669. 

Declared  how,  8  618. 

Directing  findings  upon  particular  questiona  of  faot,  I  8S8t 

Entry,  manner  of,  8  628. 

Entry  to  be  made,  8S  625,  628. 

Excepted  to,  deemed,  8  647. 

Exception  to,  for  insufficiency  of  evidence,  form  of,  8  848. 
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VBBDIOT.     (Continued.) 

Finding!,  special,  filing  and  entry,  9  025. 

Findingi  upon  particular  qnestions  of  fact,  directed  on  reqneet,  |  625. 

Forcible  entry  and  detainer,  in,  |§  1176,  1179. 

Form  of,  i  618. 

General  controlled  by  apecial,  If  inconsistent,  S  625. 

General,  defined,  §  624. 

General,  findings  npon  particular  questions  of  fact  directed  upon  request,  I  625. 

General  or  special,  in  what  eases  discretionary,  I  626, 

General  or  special,  Terdicta  are,  |  624. 

General,  when  may  be  rendered,  i  625. 

Holiday,  may  be  received  on,  §  184. 

In  actions  to  reeoTer  realty,  |  740. 

In  proceedings  against  Joint  debtors,  |  004. 

In  proceedings  to  contest  probate,  I  1814. 

Informal  or  insuiBcient,  proceedings  in  case  of,  |  610. 

Interest  on,  to  be  included  in  judgment,  9  1085. 

Is  general  or  special,  |  624. 

Judgment  not  supported  by,  notice  of  motion  to  set  aside,  and  hearing  of,  |  668a. 

Judgment  not  supported  by  Terdict,  setting  aside,  |  668. 

Judgment  on,  when  to  be  entered,  |  664. 

Judgment- roll,  as  part  of,  f  670. 

Jury,  discharge  of,  before  retrial,  |  616. 

Justice's  court,  in,  |  851. 

Money,  action  for,  verdict  to  find  amount,  i  626. 

Polling  jury,  i  618. 

Polling  jury,  proceedings  where  jury  disagree,  |  618. 

Polling  jury,  verdict  complete  if  no  diaagreement,  9  618* 

Prevented,  retrial  of  cause,  9  818* 

Replevin,  in,  9  627. 

Review  of,  on  appeal,  9  886. 

Sealed,  rendered  during  recess  or  adjournment,  9  817* 

Special,  controls  general,  if  inconsistent,  9  fi25. 

Special,  court  may  direct,  when,  9  625. 

Special,  defined,  9  824. 

Special,  entry,  how  to  be  made,  9  828. 

Special,  entry  of,  to  be  made,  9  828. 

Special,  filing  and  entry  of,  9  625. 

Special,  inconsistent  with  general,  controlf,  9  828. 

Special,  in  will  conUst,  9  1814. 

Special,  judgment  rendered  in,  to  be  entered,  9  628; 

Special,  must  be  filed  and  entered,  9  825. 

Special,  order  reserving  case  to  be  entered,  9  828. 

Special,  requisites  of,  9  824. 

Special,  vacation  of  judgment  entered  on,  9  868. 

Special,  when  may  be  rendered,  9  625. 

Three  fourths  jury  may  render,  99  818,  818. 

Vacation  of,  on  court's  own  motion,  grounds  for,  9  09S* 

Will  contest,  in,  9  1814. 

Written,  must  ba,  9  818. 

VERIFIOATI09. 

Accusation  against  attorney  to  be  Terifled,  9  201« 
Afiidavit  may  be  used  for,  9  2000. 
Oode  Civ.  Proc. — 78      r\*. 
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VEBiriOATION.     (OonUnned.) 

Affid«Tit,  Terifleation  to  be  by,  I  446. 

AiBdaTit,  what  to  lUte,  §  446. 

Aniwar  to  be  Terifled  where  oomplaint  Terifted,  |  487. 

Application  for  diasolntion  of  corporation,  Terification,  1 1229. 

Appraiaert,  aeeonnt  of  aerTieea  and  diibnrtementa  to  be  verified,  §  1444. 

Attorney,  Terifleation  bj,  |  446. 

Olaia  of  mechanic'a  lien,  i  1187. 

OlAim  of  preference  for  wagei,  mad  diipate  of,  ||  1206,  1207. 

Complaint  in  action  againat  Teaael  to  be  yerifled,  |  816. 

Oompletion  of  building  oontraet,  notice  of,  to  be  ▼•rifled,  1 1187* 

Corporation  a  party,  any  oflicer  may  make,  |  446. 

Coat-bill,  Terifleation  of,  ||  1088,  1084. 

Connty  a  plaintiff,  not  neceaaary,  |  446. 

Election  eonteat,  atatement  to  be  Terifled,  1 1115. 

Election  eonteat  where  tie  Tote,  atatement  to  be  Terifled,  1 1124. 

Forcible  entry  and  detainer,  complaint  to  be  Terifled,  I  1166. 

Geauineneaa  and  execution  of  inatmment  are  not  admitted  when,  8  449. 

Gennineneaa  and  execution  of  instrament  in  complaint,  when  admitted,  fi  447. 

Oennineneaa  and  execution  of  written-  inatmment  in  anawer  admitted,  unleaa  draiel 

under  oath,  |  448. 
Injunction,  complaint  for,  muat  be  Terifled,  9  627. 
Injunction  may  be  iaaued  on  Terifled  complaint,  |  527. 
Inaane  peraon,  petition  for  appointment  of  guardian  of,  1 1768. 
Inaane  peraon,  petition  for  reatoration  to  capacity,  i  1766. 
Mandamna,  petition  for,  to  be  Terifled.  1 1086. 
Manner  of,  |  446. 

Mechanic'a  lien,  notice  of  eeaaation  from  labor,  Terifleation  of,  f  1187* 
Neceaaary  when,  fi  446. 
Officer  a  plaintiff,  not  neceaaary,  |  446. 
Party  to  make,  generally,  I  446. 
Party,  by  one  other  than  a,  9  446. 
Petition  by  trustee  for  aettlement  of  account,  9  1699. 
Petition  for  additional  bond  by  executor,  9  1807. 
Petition  for  appointment  of  eatate  of  miaalng  peraon,  9  1822. 
Petition  for  aale  by  guardian  to*  be  Terifled,  9  1781. 

Petition  for  aale  of  mine  belonging  to  eatate  or  to  an  incompetent,  |  1580. 
Petition  for  aale  of  real  eatate  of  decedent,  9  1537. 
Petition  for  transfer  of  guardianahip  proceedinga,  9  1760. 
Petition  of  employee  for  preference,  Terifleation  of,  9  1206. 
Petition  to  adjust  indebtedness  on  exclusion  of  territory  from  dty,  |  1822c. 
Petition  to  compel  executor  to  make  oouTeyance  of  realty  sold  by  decedent,  9  l^^** 
Petition  to  mortgage  realty  of  decedent  or  of  ward,  9  1678. 
Petition  to  perpetuate  testimony  to  be  Terifled,  9  2084. 
Pleadings,  Terifleation  of,  9  446. 
Police  court,  complaint  in,  to  be  Terifled,  9  929. 
Prohibition,  petition  for,  to  be  Terifled,  9  1108. 
Return  of  aales  by  executor  or  administrator  to  be  Terifled,  9  1678* 
ReTiew,  petition  for,  to  be  Terifled,  9  1069. 
Bole  trader,  oppoaition  to  application  to  beeome,  9  1815. 
Sole  trader,  petition  to  become,  9  1818. 
State  a  plaintiff,  not  neceasary,  9  446. 
Statement  in  election  eonteat,  Terifleation  of,  99  1115, 1124. 
Statement  on  confeaaion  of  judgment,  9  1188. 
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V  SBUriOATIOF.     (Gonttnned.) 

Where  ofleer  or  lUU  k  pUintiff.  |  446. 

Where  written  inetmment  etteehed  ta  pleading,  ||  447,  887« 

VESSELS.     See  Shipping, 

VESTED  BlOHTa 

Not  efPeeted  by  eode,  I  8. 

VIEW  OP  PBBMISB8. 
B7  Juy*  I  810* 

W 

WAGES. 

Exemption  of,  from  ezeention,  |  600. 

Fee  of  attorney  ea  eoata  in  action  for,  in  Jnatiee'a  eonrt,  i  024. 

Lien  for.     See  Lien. 

Preferred  claims,  SI  1204-1207.     See  Preferred  Claim. 

8eamen*a,  IS  825,  826.     See  Shipping. 

WAIVES. 

Action  bronghl  In  wrong  eonnty,  what  ia  waiTor  of,  |  896. 

Appeal,  deposit  or  bond  on,  wairer  of,  81  940,  948. 

Demurrer  not  waived  by  filing  answer  at  same  time,  |  472. 

Disqnalifieation  of  judges,  waiTor  of,  1 170. 

Findings,  wairer  of,  I  684. 

Jury  in  justice's  court,  of,  how  effected,  |  888. 

Jury,  of,  ii  592,  681. 

Mechanics'  liens,  of,  f  1201. 

Notice  of  taking  depositions,  walTsr  of,  by  default  and  failure  to  appear,  f  2004. 

Objections  to  complaint,  when  waived,  8  484. 

Objections,  what  cannot  be  waived,  §  484. 

Serrice,  guardian  may  waive,  8  1722. 

Summons  in  justice's  court,  of,  8  841. 

Summons,  waiver  of  issuance  of,  by  appearance,  |  406. 

Sureties,  waiver  by  failure  to  object,  88  518,  689. 

Tender,  waiver  of,  by  failure  to  specify  objection,  i  2070. 

Undertaking  on  appeal,  of,  8  940. 

Undertaking  or  deposit  on  appeal,  of,  8  948. 

WANT  OF  PBOSECUnON. 

Dismissal,  failure  to  issue  or  serve  summons,  8  581« 
Dismissal  on  court'a  own  motion,  8  588. 
Failure  of  plaintiff  to  bring  ease  to  trial,  8  588* 
Notice  of  motion  to  dismiss,  8  588. 

WAB. 
As  cause  for  removal  of  court,  8  1^2. 
Limitation  of  actions,  how  affected  by  war,  8  854« 

WABBANT. 

Arreat  of  witness,  for,  88  1998,  1994, 
For  salary  of  justice  of  peace,  8  108. 

WASTE. 
Administrator  or  ezeentor,  removing  for,  81 1486,  1626L 
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WASTE.     (Continued.) 

Oiril  ofleer  to  inform  public  administrator  of,  |  1781* 

Oatting  or  injaring  trees,  damages  for,  |  733. 

Damages,  treble,  for,  SS  782-785. 

Decedent,  of,  action  for,  against  executor,  S  1584. 

Enjoining  executors  pending  application  to  prove  lost  will,  f  1841. 

Enjoining,  pending  foreclosure,  |  745. 

ETiction,  after,  contempt,  8  1210. 

Execution  sale,  waste  by  purchaser  restrained,  f  706. 

Execution  sale,  waste  by  purchaser,  what  is  not,  |  706. 

Executor,  action  for,  by,  |  1588. 

Executor,  by,  action  for,  |  1684. 

Executor,  by,  proceedings  on,  58  1486,  1487* 

Executor,  suspension  of,  for,  88  1401,  I486. 

Guardians,  by,  8  782. 

Joint  tenants,  by,  8  782. 

Public  officers,  by,  enjoining,  8  526a. 

Restraining,  during  time  to  redeem  from  execution,  8  706» 

Rights  where  tenant  commits,  8  1161. 

Security  against,  on  appeal,  88  045,  97i. 

Tenant  in  common,  by,  8  782. 

Tenants,  by,  8  782. 

What  is  not,  8  706. 

WATERS. 

As  boundaries,  8  2077. 

Condemnation  of,  damages,  rule  for  ascertaining.  8  1248. 

Eminent  domain,  8  1288. 

Injunction  respecting,  vacation  or  modification  of,  8  532. 

Injunction  to  prevent  diversion,  diminution,  or  increase,  refusal  of,  bond,  |  580. 

Offense  on  lake  or  stream  in  several  counties,  venue  of  action,  8  393. 

Running  in  several  counties,  venue  of  action  for  penalty  or  forfeiture,  i  895. 

WELLS. 

Implements  for  putting  down,  exemption  of,  8  690. 

WHARFAGE. 

Vessels  Uable  for,  8  818. 

WILL. 

Tenancy  at,  to  be  terminated  by  notice,  8  1161,  subd.  1* 

WILLS. 

I.  Execution  of;  agreement  te  nukke;  eodidlt;  acknowledgments, 
n.  Production  of. 

in.  Devises  and  legacies;  actions  involvinc  Talidity  of  fill  nndoc. 
IV.  AdTancemente. 

V.  Olographic  and  nnnenpatito  williL 

1.  Olographic. 

2.  NnncupatiTe. 

VI.  Alteration  and  rovooatloa. 
VII.  Probate  of. 

vni.  Contest  before  probato. 
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WILLS.     (Oontlnned.) 

IZ.  Contest  after  prolate. 
X  Probate  of  foreign  wills. 
ZZ.  Probate  of  lost  or  destroyed  wllli, 
xn.  Eridence  affecting. 
Zm.  Appeals  in  probate  prooeedlngi. 
ZIV.  WiUs  f onnd  after  administration. 
Testamentary  fuardian.     Bee  Guardian. 

Z.  Bzecntlon  of;  agreement  to  make;  codldls;  acknowledgments. 

Acknowledged,  wills  cannot  be,  |  1948. 

Agreement  to  make  proriBion  for  one  In  will  to  be  written,  |  1978. 

Codicil,  will  inclndes,  §  17. 

To  be  executed  according  to  legal  formalities,  i  1969. 

To  be  in  writing,  9  1969. 

ZZ.  Production  of. 

Coetodian  of,  damages  for  failure  to  produce,  |  1298. 

CuBtodian  to  deliver  to  superior  court,  9  1298. 

Imprisonment  for  failure  to  produce,  9  1802. 

Judge  at  any  time  may  issue  orders  to  enforce  production  of  wills,  9  1806. 

Order  to  person  in  poBBCBsion  of,  to  produce,  9  1802. 

Order  to  produce,  arrest  and  imprisonment  for  disobedience  of,  9  1803. 

ZZZ.  Devises  and  legacies;  actions  inrolTing  Talldity  of  gift  under. 

Action  to  quiet  title  invoWing  gift  or  trust  under,  conclusireness  of  determination, 

9  739. 
Action  to  quiet  title  invoWing  gift  or  trust  under,  will  admissible,  9  788. 
Action  to  quiet  title,  validity  of  gift  or  trust  under,  may  be  determined,  9  788. 
Contribution  between  legatees  and  devisees,  9  1564. 
Contribution,  how  enforced,  9  1564. 

Devise  or  legacy,  petition  for,  after  four  months,  on  giving  bond,  9  1658. 
Devise,  specific,  how  far  exempt,  9  1568. 
Devises,  specific,  liability  for  debts,  9  1568. 
Devises,  liability  for  debts,  9  1568. 

Discharge  or  bequest  of  debt  against  executor  doea  not  alfect  creditors,  9  IddS. 
Legacies,  liability  for  debts,  9  1568. 
Legaciea,  order  for  payment  of,  9  1651. 
Legacies,  specific,  liability  for  debts,  9  1568. 
Lesv^ey*  n«o^  ^ot  be  paid  until  court  orders,  9  1646. 
LcgMy,  petition  for  payment  of,  on  giving  bond,  9  1658. 
Legacy,  specific,  how  far  exempt,  9  1568. 

Partial  distribution,  heir,  devisee,  or  legatee  may  apply  for,  when.  99  1658,  1668. 
Real  estate,  executor  to  deliver,  to  heirs  and  devisees  when,  9  1458. 

IV.  AdTaneements. 
Determination  as  to,  9  1686. 
Heirs,  advancements  to,  9  1686. 

▼.  Olographie  and  nnncnpattve  wiUi. 

1.  Olographio. 
How  proved,  9  1809. 
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WILLS.    ▼.  Olograpble  and  mmcnpatiTe  willi.     (Continiied.) 

8.  Vnncnpatlvv. 

Appointment  of  oxeentor  and  adminiatraior,  proeedare,  |  1846w 

Gonteat  of,  proeedare,  |  1346. 

How  admitted  to  probate,  8  1844. 

Manner  of  appointment  of  ezeeutora,  |  1846. 

Notice  of  probate,  8|  1844,  1845. 

Petition  for  probate,  requisitea  of,  i  1844. 

Reducing  to  writing  and  filing,   8§  1844,  1345. 

Time  for  probate,  SI  1844, 1845. 

Who  maj  petition  for  probate  of,  |  1290. 

VX.  Alteration  and  xaYoeatioiL 

Alteration  of,  bow  effected,  %  1070. 
ReToked  how,  |  1070. 

VZL  Probata  of. 

Appeala  in  probate  proceedings.     See  post  XIII. 

Attorney,  non-appointment  of,  does  not  invalidate,  1 1808. 

Attendance  of  witnesses,  judge  may  issue  order  to  compel,  at  any  tlnae,  |  1805l 

Certificate  of  probate,  to  be  sealed,  S  158. 

Certificate  of,  seal,  9  158. 

ConcIusiToness  after  one  year,  f  1888. 

Contest  of.     See  post,  YIII.  IX. 

Custodian,  to  deliTer  will  within  what  time,  1 1208. 

Depositions,  waiver  of  notice  of  taking,  by  default  and  failure  to  appear,  |  2004. 

First  application,  jurisdiction  decided  by,  when,  89  1204,  1295. 

In  what  county  to  be  proved,  9  1204. 

Judge  disqualified  to  act,  in  what  cases,  9  1430. 

Judge  disqualified  to  act,  transfer  of  proceedings  and  their  return,  91  1481-1 43S. 

Judge  may,  at  any  time,  compel  attendance  of  witnesses,  9  1305. 

Judgment,  conclusiveness  of,  9  1008. 

Jurisdiction  decided  by  first  application  when,  99  1294, 1295. 

Jurisdiction  in  case  of  non-resident,  99  1294,  1295. 

Jurisdiction  over  probate  of,  9  1294. 

Hailing  copies  of  notices  of  time  appointed  to  heirs,  9  1304. 

Mailing  of  notices  of  petition,  notices  how  addressed,  9  1304. 

Mailing  of  notices  of  time  appointed  for  hearing  petition,  time  of,  |  1804. 

Non-appointment  of  attorney  by  court  does  not  invalidate,  9  1807. 

Non-resident,  jurisdiction  in  case  of,  99  1204,  1205. 

Olographic  will,  how  proved,  9  1309. 

Petition  for,  contents  of,  9  1300. 

Petition  for,  defect  in  form  does  not  affect,  9  1800. 

Petition  for,  defect  In  statement  of  jurisdictional  facts  does  not  affaet,  |  ISOO. 

Petition  for,  effect  of  defects  in,  9  1800. 

Petition  for,  failure  of  executor  to,  forfeiture  of  right  to  lettera,  1 1801. 

Petition  for,  hearing,  clerk  to  set  time  for,  9  1808. 

Petition  for,  hearing,  notice  of,  9  1308. 

Petition  for,  hearing,  time  of,  9  1803. 

Petition  for,  must  show  what,  9  1800. 

Petition  for,  notice,  mailing  to  executors,  9  1804. 

Petition  for,  notice  of,  copies,  mailing  to  heirs,  9  1804. 

Petition  for,  notice  of,  copies  to  be  mailed  within  what  time,  |  1804. 

Petition  for,  notice  of,  how  given,  9  1303. 
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▼n.  Probale  of.     (Continued.) 
Petition  for,  notice  of,  how  eerved  on  executors,  |  1804. 
Petition  for,  notice  of,  proof  of,  S§  1804,  1806. 
Petition  for,  notice  of,  publication  or  posting  of,  |  1808. 
Petition  for,  notice  of,  time  of,  I  1808. 

Petition  for,  notice,  personsl  service  of,  equiTalent  to  mailing,  1 1804. 
Petition  for,  notice,  personal  serriea  of,  time  for,  {1804. 
Petition  for,  who  may  file,  |  1290. 
Proceedings  not  Told  for  want  of  jurisdictional  averments  in  petition  for  letters, 

§  1871. 
Record  in  cause,  will  and  certificate  of  proof  are  part  of,  I  1818. 
RoTocatlon,  effect  on  powers  and  Hahilities  of  executors  or  administrator^  8  1881. 
Reyocation  of  probate,  costs  on,  §  1882. 
RoTocation  of  probate,  effect  of,  §  1881. 
RoTocation  of  probate.  Jury  trial,  S  1880. 
ReTocatlon,  probate,  when  revoked,  9  1880. 

Testimony  In  proof  of  will,  hearing  after  proof  of  notice,  1 1806. 
Will  itself  to  be  produced,  or  secondary  evidence  of  contents  given,  (  1969. 
Witness,  non-resident,  presenting  photograph  of  will  to,  8  1808. 
Witness,  proceedings  where  not  present  and  deposition  cannot  be  taken,  8  1808. 

vm.  Contest  before  probate. 

Absence  of  subscribing  witnesses  to  be  aecounted  for,  8  181S, 

All  subscribing  witnesses  in  county  to  be  examined,  8  1815. 

All  testimony  to  be  filed  by  clerk,  8  1318. 

Amendment  of  contest,  right  of,  and  time  to  file,  8  1812. 

Answers  of  defendants  may  be  joint  or  several,  8  1812. 

Any  one  interested  may  contest,  8  1807. 

By  attorney  appointed  by  court  aa  a  bar,  8  1807. 

Certificate  of  proof  and  facts  found  to  be  attached  to  will,  8  181T. 

ContesUnt  is  plaintiff,  8  1812. 

Demurrer,  proceedings  where  sustained  or  overruled,  8  1812. 

Demurrer  to,  authorised,  8  1812. 

Demurrer  to  opposition,  grounds  of,  8  1812. 

Devisees,  legatees,  or  heirs  may  contest  through  guardian  or  attorney,  8  1807. 

Issues,  when  tried  by  jury  and  when  by  court,  8  1812. 

Judgment  to  be  entered  on  special  verdict,  9  1814. 

Judgment,  will,  and  proofs  to  be  recorded,  9  1314. 

Jury,  demand  for,  when  to  be  made,  9  1812. 

Jury,  failure  to  demand,  trial  to  be  by  court,  9  1819, 

Jury,  how  impaneled,  9  1818. 

Jury,  parties  entitled  to,  on  what  issues,  9  1812. 

Jury  trial,  demand  for,  time  to  file,  9  1880. 

Jury  trial,  mode  of,  9  1818. 

May  be  through  guardian  or  attorney,  9  1807. 

Nuncupative,  of,  how  conducted,  9  1846. 

Petitioner  is  defendant,  9  1312. 

Proof  of  handwriting   of    testator  and   subscribing  witnesses,   when    admissible, 

9 1815. 
Proof  of  subscribing  witness  to  be  reduced  to  writing*  and  recorded,  9  1814. 
Special  verdict,  jury  to  return,  9  1814. 
Testimony  of  other  than  subscribing  witnesses  admissible  to  prove  sanity  and 

execution  when,  9  1815. 
Testimony  reduced  to  writing  and  signed,  admissibility  in  subsequent  contests, 

9  1816. 
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WIZiLSb     Viil.  Contest  before  probate.     (Conilniied.) 
Trial  by  court,  mode  of,  9  1318. 

Will  and  certificate  of  proof  are  part  of  record  In  ease,  |  1S18. 
Will  and  certificate  of  proof  to  be  filed  and  recorded,  |  1818. 
Written  gronnds  of  opposition  to  be  filed,  |  1312. 
Written  opposition,  serYiee  of,  1 1812. 

ZX.  Oontest  after  probate. 

Annalment  of  probate,  and  eflFect  of,  99  1880, 1881. 

Any  interested  party  may  institute,  9  1827. 

Attorney  appointed  by  court,  contest  by,  not  a  bar,  9  1807. 

Citation,  personal  service  of,  9  1829. 

Citation  to  issue  to  parties  interested,  9  1828. 

Citation,  what  to  require,  9  1328. 

ConclnsiToness  of  probate  if  no  contest,  9  1888* 

Costs  and  expenses,  who  to  pay.  9  1882. 

Hearing,  when  to  be  had,  9  1329. 

How  instituted.  9  1327. 

Issues,  how  tried,  9  1829. 

Jury  trial,  right  to,  9  1380.  ^ 

Limitations,  99  1827,  1838. 

LimiUtions,  effect  of  disabilities,  9  1888. 

May  be  made  within  year,  99  1327, 1888. 

Petition,  what  to  allege,  9  1327. 

Probate  annulled  when,  9  1880. 

Proof  of  serTice  of  citation,  9  1329. 

Revocation  of  will,  effect  on  powers  and  liabilities  of  executors,  i  1881* 

Time  to  oommence  contest,  9  1827. 

Time  to  contest,  extension  in  ease  of  disability,  9  1338. 

X.  Probate  of  foreign  wUlfl» 

Admission  of,  to  probate,  9  1324.  • 

Effect  of  probate  of,  9  1824.  \ 

Hearing  proofs  on  probate  of,  9  1324.  J 

Letters  to  issue  on,  when,  9  1324.  I 
May  be  recorded  in  any  county  where  testator  left  property,  i  1823. 
Notice  of  petition  for  letters,  9  1823. 

Petition  for  letters,  9  1823.  ; 

Proceedings  on  production  of  foreign  will,  9  1828.  • 

ZI.  Probate  of  loft  or  destroyed  wlUi. 

Certificate  of  contents  to  be  filed  and  reoorded,  9  1840. 

Citation  of  person  suspected  of  having,  99  1459,  1460. 

Destroyed  fraudulently  during  lifetime,  9  1339. 

Existence  at  time  of  testator's  death  to  be  proved,  9  1889. 

Letters,  granting,  on,  9  1840. 

Proof,  effect  of,  when  certified  and  filed,  9  1840. 

Must  be  proved  by  two  witnesses,  9  1339. 

Must  have  existed  at  time  of  death,  except  when,  9  1889. 

Proof  of  execution  and  validity  to  be  taken,  9  1338. 

Proof  of,  notice  to  persons  interested,  95  1338,  1340. 

Proof  reduced  to  writing  to  be  signed,  certified,  and  filed,  99  1888,  1440. 

Provisions  of,  to  be  stated,  certified,  and  recorded,  9  1340. 

Provisions  to  be  proved  by  two  witnesses,  9  1889. 
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Wills.     ZI.  Proliato  of  lost  or  d68troy«d  wills.     (Continued.) 
Public  calamity,  will  destroyed  by,  |  1889. 

Public  calamity,  will  destroyed  by,  while  testator  in  insane  Mylum,  8  1889. 
Restraining  executor  during  proceeding  to  prove,  8  1841. 
Who  may  petition  for,  S  1299. 

Zn.  ETidenc«  ftffectliig. 

Eyideneo  of,  Instmment  itself  to  be  produced,  8  I960, 

Olographic  will,  how  proved,  8  1309. 

Parol  OTidence  affecting,  admissibility,  8  1866. 

Secondary  eyidence  of  contents,  8  1969. 

Testimony  in  proof  of  will  to  be  heard  after  proof  of  notice,  8  1806. 

Zm.  Appeals  in  probate  proceedings. 

Appeal  lies  from  what  orders  respecting  will,  8  968. 
Order  admitting  or  refusing  admission  to  probate  appealable,  8  083, 
Orders  or  judgment  relating  to  yalidity  of  will  appealable,  8  968. 
Orders  in  probate  proceedings,  what  admissible,  8  968. 

ZIV.  WfUs  foimd  sfter  administration. 

Accounting  by  administrator,  where  later  will  found,  8  1423. 
Letters  of  administration  revoked  on  finding  and  proving  of,  8  1428. 
Powers  of  successor  on  revocation  of  letters  because  of,  8  1428. 

WITNESSES.     See  Evidence;  Depositions. 
Absence  of,  postponement  of  trial  for,  8  695. 
Accomplice  as,  8  2061. 

Affidavit,  refusal  to  subscribe  to,  punishment,  8  1991. 
Affirmation,  form  of,  88  2094,  2097. 
Affirmation,  in  place  of  oath,  8  2097. 

Answer  questions,  all  pertinent  questions  must  be  answered,  8  2064. 
Answer  questions,  bound  to,  88  2064,  2066. 

Answer  questions,  must,  as  to  conviction  of  felony,  88  2061,  2065. 
Answer,  what  questions  need  not  answer,  8  2065. 
Arbitration  proceedings,  at,  8  1284. 
Arrest,  affidavit  for  discharge,  8  2069. 
Arrest,  affidavit  by,  officer  may  discharge  on,  8  2069. 
Arrest,  eourt  or  judge  may  discharge,  8  2070. 
Arrest,  disobeying  subpcena,  8  1998. 
Arrest,  double  damagea  for  causing,  8  2068. 
Arrest,  failure  to  obey  subpcena,  issuance  of  warrant,  8  1998. 
Arrest,  liability  of  officer  deUining,  after  affidavit  for  discharge,  8  2069. 
Arrest,  liability  of  officer  making,  8  2069. 
Arrest,  liability  of  party  causing,  8  206a. 
Arrest,  privilege  from,  8  2067. 
Arrest,  void  when,  8  2068. 
Arrest,  warrant,  contents  of,  8  1994. 
Arrest,  warrant  for,  when  to  issue,  8  1994. 
Arrest,  warrant,  how  executed,  8  1994. 
Arrest,  warrant,  to  whom  directed.  8  1994. 
Arrest,  warrant,  what  to  specify,  8  1994. 
Arrest,  wrongful,  damages  for,  8  2068. 
Arrest,  wrongful,  when  a  contempt  of  court,  8  2068. 
Attend,  bound  to,  8  2064. 
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WITNBB8B8.     (COn  tinned.) 

Attend,  witnesi  matt  attend  with  pepers,  (  2004. 

Attendance  in  probate,  judge  may  isaue  order  compelling,  at  anj  time,  I  ISOS. 

Attendance  not  eompelled  unleaa  within  thirty  milea,  |  1989. 

Attendance,  power  of  court  to  compel,  8  128. 

Attendance,  power  of  judicial  officer  to  compel,  §  177. 

Attendance,  time  during  which  witneaa  mutt  remain,  H  2064,  2069. 

Attendance,  time  for,  ||  1987,  2067. 

Attorney  at,  I  1881. 

Attorne/a  secretary,  itenographer,  or  clerk  ai,  |  1881« 

Changing  place  of  trial  for  couTenienee  of,  f  897* 

Child  under  ten  aa,  9  1880. 

Clergyman  aa,  S  1881. 

Clerk  of  attorney  ai,  1 1881. 

Clerk  to  take  testimony  when,  }  1051. 

Compelled  to  attend,  not,  unless  within  thirty  miles,  f  1069. 

Compelled  to  testify  when  present,  S  1990. 

Compelling,  to  produce  books  and  papera,  I  1000. 

Competency,  children  under  ten  not  competent,  |  1880. 

Competency,  Insane  persons  not  competent,  1 1880. 

Competency  of,  In  general,  |  1879. 

Competency,  parties,  (  1879. 

Competency,  parties  or  assignors  of.  In  proceedings  against  estate,  1 1880. 

Competency,  persons  convicted  of  crime,  {  1879. 

Competency,  persons  interested,  {  1879. 

Competency,  religious  belief  does  not  affect,  |  1879. 

Competency  to  testify  from  writing  where  witness  without  recollection,  |  S074b 

Competency,  who  not  competent,  {  1880. 

Contempt  by,  SI  1209,  1991. 

Contempt,  detaining  witneaa  as,  I  1209. 

Contempt,  disobedience  of  subpcena,  procedure  to  punish,  9  1991. 

Contempt,  disobedience  of  subposna,  punishment  of,  9  1991. 

Contempt  in  justice's  court,  9  906. 

Contempt,  refusal  of  witness  to  testify  or  be  sworn,  9  1991. 

Contempt,  refusal  to  testify  or  be  sworn,  punishment,  9  1991. 

Continuance  because  of  absence  of.     See  Continuance. 

Contradicting,  by  party  producing,  9  2049. 

ConTiction  of  felony  does  not  render  incompetent,  9  1879. 

Conviction  of  felony,  must  answer  as  to,  99  2051,  2065. 

Conyiction  of  felony,  proving,  by  record,  9  2051. 

Court,  one  present  in,  compelled  to  testify  without  subpesna,  9  1990. 

Credibility,  greater  number  of,  do  not  oontrol,  9  2061. 

Credibility,  jury  are  exclusive  judges  of,  9  1847. 

Credibility  of,  evidence  to  show,  9  1870. 

Credibility  of,  may  be  attacked,  9  1879. 

Credibility  of  witness,  facts  showing,  admissibility  of,  9  1870. 

Cross-exsmi nation  aa  to  matters  not  touched  on  In  direct  examination,  mlea  p/f- 

eming,  9  2048. 
Cross-examination,  defined,  9  2045. 

Cross-examination,  leading  questions  allowed  on,  9  2048. 
Cross-examination,  not  heard  unless  subject  to,  9  1846. 
Cross-examination,  right  and  extent  of,  9  2048. 
Cross-examination,  when  may  begin,  9  2045. 
Decedent,  who  may  not  testify  of  fact  occurring  during  lifetime  of.  |  1886L 
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WITMBSSES.     (Continued.) 

Decedent't  estate,  examination  of  person  suspected  oi  embezzling,  f  1460. 
Defined,  i  1878. 

Deposition  of,  on  postponement  of  trial,  {  596. 
Depositions,  refusal  to  subscribe  to,  punishment,  S  1991. 
Depositions,  §8  2019-2036.     Sea  Deposition. 
Detaining,  a  contempt,  1 1209. 

Detention,  how  long  should  be  detained,  i|  2064,  2066. 
Direct  evidence  of  one,  sufficient,  8  1844. 
Direct  examination,  defined,  i  2045. 

Direct  examination,  leading  questions,  when  onlj  allowed  in.  |  2046. 
Direct  examination  to  end  before  eroaa-examination  begins,  9  2045. 
Disqualified  as  referee,  |  641. 

Doclcet  of  Juatice  of  peace  must  contain  namea  of,  |  911. 
Election  contest,  enforcing  attendance  at,  9  1120. 
Evidence  of.     See  Eridence. 

Examination  bj  parties,  witnessea  subject  to,  9  1846. 
Examination,  court  must  control  mode  of,  9  2044. 
Examination,  leading  questiona,  defined,  9  2046. 

Examination,  leading  questions,  when  only  allowed  on  direct,  9  2040. 
Examination  must  be  in  presence  of  persons  affected,  9  1846. 
Examination  of  persons  suspected  of  embezzling  decedent's  estate,  9  1460. 
Examination,  oral,  defined,  9  2005. 
Examination,  power  of  court  over  mode  of,  9  2044. 
Examination,  protection  of  witness,  9  2066. 
Examination,  re-examination,  right  of,  9  2050. 

Examination  should  be  confined  to  matters  legal  and  pertinent,  9  2066L 
Examination,  use  of  affidavits  to  obtain,  9  2009. 
Exclusion  of,  corporation  entitled  to  have  officer  present,  9  2043. 
Exclusion  of,  from  courtroom,  99  125,  2048. 
Exclusion  of,  parties  cannot  be  excluded,  9  2048. 
Expert,  laws  of  other  states,  9  1902. 
Expert,  may  decipher  writing,  9  1868. 
Expert,  opinion  of,  in  general,  9  1870. 

Expert  to  declare  meaning  of  language  not  understood,  9  1868. 
False  in  part,  9  2061. 
Fees  of,  9  1987. 

Felony,  conviction  of,  must  anawer  as  to,  99  2051,  2065. 
Felony,  proof  by  record  of  conviction  of,  9  2051. 
Foreign  country,  99  2024-2028.     See  Depositiona. 
Good  character,  evidence  of,  when  allowed,  9  2058, 
Greater  number  of,  do  not  control  when,  9  2061* 
Handwriting,  opinion  respecting,  9  1870. 
Husband  and  wife  at,  9  1881. 
Impeachment  of,  by  party  producing,  9  2049. 
Impeachment  of,  limitation  on,  99  2061,  2058. 
Impeachment  of,  manner  of,  99  2061,  2052. 
Interested  party  as,  9  1880. 

Interpreter,  contempt  by  refusal  to  obey  summons,  9  1884. 
Interpreter,  how  summoned,  9  1884. 

Interpreter,  Italian,  appointment  and  compensation  in  certain  oitiea.     See  Appen- 
dix, tit.  "Interpreters." 
Interpreter,  may  be  summoned  and  sworn  when,  9  1884. 
Interpreter,  wbo  may  be  summoned  as,  9  1884. 
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WXTNS8SE8.     (Continued.) 
Jadge  M,  i  1883. 

Judge,  proceedings  where  ealled  at,  1 188S. 
Jaror  as.  §8  602.  1883. 
Juror,  proceedings  where  called  as,  8  1888. 
Juror,  trial  of  challenge,  witneaaes,  8  608. 
Jury  are  exelutiye  judgea  of  credibility  of,  8  1847. 
Leading  question,  defined,  8  2046. 
Leading  questions  on  cross-examination,  8  2048. 
Leading  questions  on  direct  examination,  whether  allowed,  8  2046L 
Lunatic  aa,  8  1880. 

Memorandum,  refreshing  memory,  8  2047. 
Memorandum,  right  to  testify  from,  8  2047. 
Modes  of  taking  testimony,  8  2002. 
Number  of,  greater  does  not  control,  when,  8  2061. 
Oath,  affirmation  in  place  of,  8  2007. 
Oath  or  affirmation,  only  heard  upon,  8  1846. 
Oath  of,  form,  8  2094. 
Oath  of,  Tarying  form  of,  88  2005,  2006. 
Officer  aa,  8  1881. 

On  trial  of  challenge  of  Juror,  8  603. 
One  peraon  not  affected  by  act  of  another,  8  1848. 
One  sufficient  to  prove  fact,  8  1844. 
Opinion  of  subscribing  witness  aa  to  aanity,  8  1870. 
Opinions,  in  general,  8  1870. 
Oral  examination,  defined,  8  2005. 
Order  of  proof,  how  regulated,  8  2042. 
Other  than  subscribing,  may  testify  to  writing,  8  1941. 
Party  aa,  88  1879,  1880. 
Party,  interested,  as,  88  1879,  1880. 
Perpetuating  testimony,  88  2083-2089.     See  Depositlona. 
Personal  knowledge,  confined  to,  8  1845. 
Physician  or  surgeon  aa,  8  1881. 
Power  of  court  to  compel  attendance,  8  128. 
Power  of  Judicial  officer  to  compel  attendance  of,  8  177. 
Preaence  of  person  affected  necessary,  8  1846. 
Present  in  court,  compelled  to  testify  without  subpoena,  8  1990. 
Presumed  to  speak  truth,  8  1847. 

Presumption  that  witness  speaks  truth,  how  repelled,  8  1847. 
Priest  as,  8  1881. 

Prisoner  as,  how  examined,  8  1997. 

Prisoner  as,  when  produced  and  when  deposition  taken,  8  1997* 
Prisoner,  deposition  of,  88  1995.  1997. 
Prisoner,  how  brought  in  as,  8  1995. 
Prisoner,  on  whose  motion  produced,  8  1996. 
Privilege  of,  what  questions  need  not  answer,  8  2066. 
Privileged  communicationa,  in  general,  8  1881. 
Protection  of,  from  arrest,  8  2067. 

Protection  of,  from  improper  queations  or  demeanor,  8  2066. 
Public  officer,  aa,  8  1881. 
Recalling,  discretion  of  court,  8  2050. 

Recollection,  witness  without,  right  to  testify  from  writing,  8  2047. 
Re-examination  of,  right  of,  8  2050. 
Baferea,  diaqualifled  aa,  8  641. 
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WITKB88E8.     (ContInii«d.) 

Refreshing  memory,  manner  of,  8  2047. 

Refreihlng  memory,  right  of,  S  2047. 

Refreihing  memory,  testifying   from   writing,   where  wltnees  has  no  recollection, 

i  3047. 
Refusal  to  answer  or  be  sworn,  a  contempt,  |  1209. 
Refusal  to  answer  or  be  sworn,  punishment,  8S  1209,  1991, 
Refusal  to  subscribe  to  affidayit  or  deposition,  punishment,  f  1991« 
Relations  which  disqualify,  i  1881. 
Religions  belief  does  not  disqualify,  |  1879. 
Secretary  of  attorney  as  witness,  8  1881. 
Stenographer  of  attorney  as  witness,  8  1881. 
■    Subpoena,  disobedience  of,  a  contempt,  68  1209,  1901. 
Subpcena,  disobedience  of,  arrest  of  witness,  8  1992. 
SnbpcBna,  disobedience  of,  damages  for,  to  party  aggrieved,  8  1992. 
SubpcBua,  disobedience  of,  forfeiture  for,  to  party  aggrieved,  8  1992. 
Subpoena,  disobedienco  of,  how  punished,  8  1991. 
Subpoena,  disobedience,  where   to   appear   before   commissioner,  power  to  punish, 

8  1986. 
Subpoena  for,  defined,  1 1985. 
Subpoena,  for  what  iasued,  8  1086. 
Subpoena,  how  issued,  8  1986. 
Subpoena,  how  served,  88  1015,  1987. 
Subpoena,  how  served  on  boncealed  witness,  8  1988. 
Subpoena  may  require  production  of  books,  etc.,  8  1985. 
Subpoena,  person  present  in  court  compelled  to  testify  without,  8  1990. 
Subpoena  to  appear  before  officer,  disobedience  of,  procedure  to  punish,  8  1991. 
Subpoena,  to  be  served  so  as  to  give  time  for  attendance,  8  1987. 
Subpoena  to,  on  taking  deposition  to  bo  used  out  of  state,  88  2086,  2087* 
Subpoena,  who  to  issue,  8  1986. 
Subscribing,  defined,  8  1985. 
Subscribing,  mark,  8  17. 

Subscribing,  opinion  of,  as  to  sanity  of  testator,  8  1870. 
Subscribing,  other  witness  may  testify  to  writing,  8  1941. 
Subscribing,  proof  of  will  by  one,  8  1308. 
Subscribing,  proof  of  writing  by,  8  1940. 

Subscribing,  writing,  proof  of,  where  denies  or  forgets,  8  1941. 
Suggestive  questions,  defined,  8  2046. 
Supplementary  proceedings,  at,  8  718. 
Swearing,  manner  of,  8  2096. 
Testimony  of.     Seo  Evidence. 
Warrant  to  bring  in,  8  1993. 
Warrant  to  bring  in,  contenta  of,  8  1904. 
Who  competent,  in  general,  8  1879. 
Who  not  competent  as,  8  1880. 
Who  not  excluded  as,  8  1879. 

Writing,  right  to  testify  from,  where  witness  has  no  recollection,  8  2047. 
Writing  shown  witness,  may  be  inspected,  8  2054. 
Writing,  witness  cannot  be  examined  aa  to,  until  shown  to,  8  2054. 

WORDS  AND  PHRASES. 
Abbreviations,  8  186. 

"Action"  includes  special  proeeedlnga,  8  868. 
Aflinity,  8  17. 
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W0BD8  AlffD  rH&ASES.     (Continued.) 
AgreemanI  Inclndei  de«d  and  will,  §  1850. 
CoDitmed  aeeordinf  to  context  and  approTod  «■•!•,  1 19% 
Coanty  inelvdot  eltj  and  eoonty,  1 17. 
Deed  included  in  "agreement,"  |  1850. 
Depoae,  i  17. 

Joint  authority,  worda  glTing^  {  15« 
Hatcaline  gender,  1 17. 
Month,  I  17. 
Oath,  I  17. 
Person,  |  17. 
Pertonal  property,  1 17. 
Plural  number,  words  in,  |  17. 
Present  tense,  worda  In,  f  17* 
Process,  1 17. 
Property,  f  17. 
Real  property,  |  17. 
Seal,  f  Id. 
Section,  |  17. 
Signature,  f  17. 

Singular  number,  words  In,  1 17* 
State,  I  17. 
Subscription,  I  17. 
Technical  words  and  phrases,  1 18« 
Testify.  1 17. 

Typewriting,  writing  includes,  i  17* 
United  Statea,  1 17. 
Will,  I  17. 

Will  included  In  "agreement,"  i  1850. 
Writ,  §  17. 
Writing,  I  17. 

WRITIKGS.     See  Written  Instramenli^ 
Includes  what,  i  17. 

WBIT8. 

Court  commissioner,  power  to  hear  motions  for,  |  S50. 

Defined,  |  17. 

Particular  writ.     See  particular  title. 

Power  of  judgea  to  grant  and  discharge,  at  chambers.  Si  IMf  lt% 

Seal,  necessity  of,  S  158. 

SerTice  of,  must  be  on  party,  S  1015. 

Superior  court  may  issue  what  writs,  |  70* 

Superior  judge,  power  of,  to  issue,  §  76. 

Supreme  court,  power  of,  to  issue,  |  61. 

Telegraph,  seryiee  by,  |  1017. 

WBIT8  OF  ASSISTANCE.     See  Assistanet. 

WBIT8  OF  POSSESSION.     See  Assistance. 

Condemnation  proceedings,  putting  plaintiff  in  possession,  |  lt64» 
In  suit  to  determine  adTerse  claim,  8  880. 

WRITS  OF  PROHIBITION.     See  ProhibiUon. 
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WBIT8  OF  BBTXEW.     8e«  ReTiew,  Writ  oL 

WBIT8  OF  80IBB  FACIAS. 
AboUghed,  |  802. 

WBITTEV  INSTBU1CENT8. 

Acknowledgment  of,  I  1948. 

Acknowledgment  proves  writing,  H  1948,  1951. 

Adveree  poieeseion  nnder  written  instrumenti,  (f  822,  828« 

Alteration,  burden  of  explaining,  |  1982. 

Alteration  of,  how  may  be  explained,  9  1982. 

Ancient,  preeumption  in  regard  to,  1 1963. 

Ancient  writings,  oompariion,  bow  made  in  case  of,  f  1945. 

Annexed  to  pleadings,  denial  of,  manner  of,  SI  447,  448,  887. 

Are  publio  or  private,  1 1887. 

Burnt  records  or  documents,  OTidence  of.     See  Burnt  or  Destroyed  Records  or 
Documents. 

Called  for  and  inspected  may  be  withheld,  8  1939. 

Certificate  to,  form  of,  and  how  executed,  {  1928. 

Construction,  custom,  admissibility  of,  S  1870. 

Construction  of  contracts.     Bee  Construction. 

Construction  of,  court  confined  to  terms  or  substance,  {  1858. 

Construction  of,  duty  of  judge,  S  1858. 

Construction  of,  effect  to  be  given  to  all  parts,  S  1858. 

Construction,  writing  controls  printing,  %  1862. 

Construe,  court  must,  8  2102. 

Constrtied  according  to  general  acceptation  of  terms,  |  1865* 

Construed  in  favor  of  natural  right,  8  1866. 

Contents  of,  evidence  as  to,  8  1870. 

Contents,  oral  evidence  of,  is  seeondary,  8  1880. 

Contents  proved  how,  8  1855. 

Copy  of  instrument  is  secondary  evidence,  8  1880. 

Custody  of  adverse  party,  in,  notice  to  produce,  8  1988. 

Date,  presumption  as  to,  8  1968. 

Decedent,  entries  by,  admissibility,  8  1946. 

Decedent,  writings  of,  when  admissible,  8  1946. 

Destroyed,  proving  contents,  8  1855. 

Entries  copied  from  one  book  to  another,  when  deemed  originals,  1 1947. 

Evidence  of  execution  not  necessary  when,  8  1942. 

Evidence  of,  writing  itself  is  best  evidence,  8  1829. 

Evidence,  parol,  affecting,  8  1856. 

Executed  how,  8  1988. 

Execution,  acting  on,  as  genuine  dispenses  with  proof  of,  8  1042. 

Execution,  admission  of,  8  1942. 

Execution,  how  proved,  88  1940-1945. 

Execution  of,  defined,  |  1988. 

Exhibiting  original  and  delivering  eopy  to  adverse  party,  8  886, 
•    Experts  to  decipher  characters,  8  1868. 

Experts  to  declare  meaning  of  language  not  understood,  8  1868. 

Foreign  language,  experts  may  testify  ss  to  meaning,  8  1868* 

General  acceptation,  terms  to  be  construed  by,  8  1861. 

Handwriting,  how  proved,  89  1943,  1944. 

How  proved,  in  general,  88  1940.  1941.  1942. 

Inspected,  writing  shown  to  witness  may  be,  8  2054. 


1168  INDEX, 

WBZTTEH  INSTBUMBNT8.     (Contimied.) 
Inapection  of,  demand  for,  |  449. 
Inspection  of.     See  Inspection  of  Writings. 
Kindi  of,  public  and  priTate,  §  1887. 
Lex  loci,  controls  interpretation,  i  1857. 
Limitation  of  actions  on,  §  337. 
Lost,  how  supplied,  i  1045. 

Lost  or  destroyed,  prorini;  contents,  fi|  1855, 1987* 
Notice  to  produce.     See  ETidence,  VII. 
Notice  to  produce,  when  not  necessarj,  S  1088. 
Offer  in,  to  pay,  equivalent  to  tender,  i  2074. 
Official  documents,  manner  of  preying,  9  1918. 
Original  must  be  produced,  i  1987. 

Other  witnesses  than  subscribing,  may  testify  to,  1 1941. 
Over  thirty  years,  eridenee  of  handwriting  by  comparison,  S  1045. 
Over  thirty  years,  presumed  genuine,  §  1968. 
Parol  CTidence  of  contents,  9  1870. 
Parol  evidence  to  explain  ambiguities,  9  1856. 
Part  in  evidence,  all  may  be  proved,  9  1854. 

Pleading,  genuineness  of,  how  admitted  or  controverted.  99  447-449,  887. 
Pleading,  in  justice*!  court,  and  admission  of  genuineness,  99  886,  887. 
Possession  of,  by  adverse  party,  notice  to  produce,  99  1855,  1988. 
Possession  of  officer,  writing  in,  9  1855. 
Possession  of  writing  by  adverse  party.  9  1855. 
Presumption  that  it  is  truly  dated,  9  1968. 
Printed,  partly,  writing  controls,  9  1862. 
Private,  acknowledgment  of,  9  19^8. 
Private,  are  what,  9  1889. 

Private,  certificate  of  acknowledgment  prima  facte  evidence  of  execution,  I  IMS. 
Private,  deemed  whole  agreement,  9  1856. 
Private,  parol  evidence  to  affect,  9  1856. 
Private,  public  records  of,  are  public  writings,  9  1888. 
Private,  public  records  of,  how  proved,  99  1894, 1019. 
Private,  sealed  and  unsealed,  9  1929. 

Private,  written  instruments  are  public  and  private,  9  1887. 
Proof  of,  99  1940,  1941,  1942. 
Public,  are  what,  9  1888. 
Public,  books,  etc.,  entries  In,  9  1920. 
Public,  certificate  to  be  under  seal,  9  1923. 
Public,  certificate,  what  it  must  state,  9  1928. 
Public,  certified  copies  of,  must  be  supplied,  9  1898. 
Public,  certified  copy  admissible,  99  1901,  1918-1924. 
Public,  citizen's  right  to  inspect  and  take  copy,  9  189S. 
Public,  classes  of  Judicial  records,  9  1894. 
Public,  classes  of,  laws,  9  1894. 
Public,  classes  of,  official  documents,  9  1894. 
Public,  classes  of,  public  records  of  private  writings,  9  1894. 
Public,  contents,  how  proved.  9  1855. 
Public,  contents,  secondary  evidence  of,  9  1855. 
Public,  custodian  of,  bound  to  give  certified  copies,  9  1898. 
Public,  defined,  9  1888. 

Public  entries  in  official  books  prima  facie  evidence,  9  1920. 
Public,  foreign,  how  proved,  9  1918. 
Public,  inspection  of,  by  citizens,  9  1892. 
Public,  Judicial  records,  how  proved,  99  1905,  1906,  190f. 
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Pnblio,  jmtice'i  judgment  of  eieter  liste,  how  prored,  ||  1921,  192S. 

Public,  kinds  of,  §  1894. 

Public,  lawe,  etatutes,  ete.,  SS  1895-1908.     Bee  Laws. 

Public,  officer  to  give  copy  of,  |  1898. 

Public,  official  documents,  proof  of,  {f  1915, 1918, 1924. 

Public,  of  territories,  effect  of,  and  how  proved,  S  1924. 

Public,  of  territories,  proof  of,  code  provisions  applying,  9  1924. 

Public,  of  United  States,  effect  of,  and  how  proved,  fiS  1918,  1924. 

Public,  of  United  States  or  territory,  how  proved,  S8  1918,  1924. 

Public,  of  United  States,  proof  of,  code  provisions  applying,  |  1924. 

Public  record  of  private  writing,  how  proved,  §  1919. 

Public,  written  instruments  are  public  and  private,  |  1887. 

Recitals  in,  conclusiveness,  S  1962. 

Sealed  and  unsealed,  no  difference  between,  S  1982. 

Sealed  may  be  abolished  by  unsealed,  {  1982. 

Seal.     See  Seal. 

Secondary  evidenoe,  copy  of  instrument  is,  9  1880. 

Secondary  evidence  of  contents,  when  admissible,  99  1855, 1987,  1988. 

Surrounding  circumstances  admissible,  99  1856,  1860. 

Witness  eannot  be  examined  as  to  writing  until  shown  him,  9  2054* 

Witness,  writing  shown  to,  may  be  inspected,  9  2054. 

Written  words  control  printed,  9  1862. 

WBONOFUL  DEATH. 

Damages  for,  9  877. 

Guardian  may  sue  for  death  of  ward,  9  870. 

Limitation  of  action  for,  9  339. 

Parent  may  sue  for  death  of  minor,  9  876. 

Represent  stives,  when  may  sue  for,  9  877. 

Who  may  be  sued  for,  99  376.  87T 

Who  may  sue  for,  9  877. 

WRONGS. 

Definition  of  injury  to  person,  9  29. 
Definition  of  injury  to  property,  9  28. 
Joinder  of  actions  for,  9  427. 
Kinds  of,  9  27. 

Y 

TTJBA  C0X7NTT. 

One  superior  judge  for  Tuba  and  Sutter  counties,  9  85. 

Residence  of  superior  judge,  9  158. 

Separate  judges  for  Sutter  and  Yuba  counties.     See  Appendix,  tit.  "Oourts.** 
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